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MEMORANDUM AND ORDER

This matter is before the Court on the plaintiff’s notion for
partial summary judgment and on defendants’ notion for summary
judgnent. The issues are fully briefed.

Plaintiff brings a citizen suit pursuant to Section 304 of the
Clean Air Act, 42 U S.C 8§ 7604, and Section 7002(a)(1)(B) of the
Resource Conservati on and Recovery Act, 42 U.S.C. 8 6972(a)(1)(B)
Plaintiff alleges that defendants, the Cty of St. Louis and the
Cty of St. Louis Airport Authority, failed to conply with federal
envi ronnent al regul ati ons when t hey denol i shed asbest os-cont ai ni ng
bui l dings in connection with an airport expansion project, thereby
exposi ng nearby residents to dangerous |evels of asbestos.

| . Backgr ound

A. Airport Project and Requl atory Approval s

This case arises out of a runway expansi on project at Lanbert
St. Louis International A rport that began in 1999. The expansion
requi red t he purchase and denolition of approximately 1, 900 parcels

of land, consisting of vacant |lots and residential and commerci al



buil dings. Sone of the building contained asbestos in walls and
joint conpounds and in sprayed-on ceiling material. Plaintiff
Fam | ies for Asbestos Conpliance, Testing, and Safety (FACTS) is a
nonprofit M ssouri corporation. Its nmenbers are individuals whose
homes have been or wll be denolished for the runway expansion
project. Plaintiff clains that the denolitions have exposed its
menbers to dangerous |evels of asbestos, nmay have adversely
affected their health, and have reduced their quality of life and
enj oynent of outdoor activities.

Denolition of the buildings containing asbestos required the
defendants to conply with the National Em ssion Standards for
Hazardous Pollutants (NESHAP), 40 C. F.R Part 61, which are
regul ations pronmulgated by the Environnental Protection Agency
pursuant to Section 112 of the Cean Air Act, 42 US. C § 7412.
The NESHAP for asbestos prescribes work practices for denolition
and renovation of buildings found to contain asbestos.! See 40
C.F.R 8 61.145 (2000). The EPA delegated its authority to
adm nister NESHAP to the State of Mssouri, which through its
Department of Natural Resources, in turn delegated its permtting
authority to the St. Louis County Departnment of Health in

connection wth the airport expansion project. Thus, the

! The asbestos NESHAP is one of several NESHAPs, which
al so exist for benzene, nercury, arsenic, and other substances.
The asbestos NESHAP regul ates various activities which could
rel ease asbestos, including the building of roadways, asbestos
mlls, and asbestos waste disposal sites. The asbestos NESHAP is
codified at Subpart Mof Part 61, Chapter 40, of the Code of
Federal Regul ati ons.



def endants were required to obtain witten authorization fromthe
St. Louis County Departnent of Health authorizing the denolition.?

In 1999, before the denolition began, denolition procedures
wer e devel oped with the i nput, coordination and approval of the St
Louis County Departnent of Health. The defendants retained a
consul tant whose duties included serving as a |iaison between the
regul atory agencies and the contractors and other consultants
involved in the project. Thus, denolition procedures approved and
permts issued by any of the involved regulatory agencies were
conveyed to the liaison who, in turn, relayed them to the
contractors and ot hers.

The denolition procedures varied depending on the anmount of
asbestos-containing material present or assunmed to be present in
the structures. In the early stages of the project, the defendants
were required to conply with the St. Louis County Departnent of
Health’'s “Q@iideline for Wet Denolition.” The Cuideline defined
“wet denpolition” as foll ows:

A wet denolition means a denolition of a building that is

known to have or suspected of having asbestos containi ng

material (acm. The acm is not renoved prior to
denolition and all resultant building debris and rubble

are renoved and treated as contam nated with asbestos.

The CGui del i ne descri bed the manner in which a wet denolition was to
be conducted, including the use of water sprays as a “primary neans

of em ssion control,” and outlined the safety neasures that had to

be in place. The CGuideline allowed a building ower to apply for

2The airport is located within St. Louis County, M ssouri,
but it is owned by St. Louis City.
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permssion to conduct a wet denolition “rather than asbestos
abatenent for reasons of safety, cost and/or tinme,” but nmade cl ear
t hat each application would be evaluated individually. Thus, the
County Departnment of Health would determ ne whether the wet
denolition nmethod would be allowed in any given case. Bet ween
Cct ober 1999 and early 2003, the defendants used the wet nmethod to
denol i sh nunmerous structures in the airport project.

In a letter dated Novenber 13, 2002, the M ssouri Departnent
of Natural Resources (MDNR) sought the EPA s assistance in
interpreting the asbestos NESHAP “regarding the requirenent to
remove all regul ated asbestos containing materials (RACM prior to
denolition of a facility.” Referring to the NESHAP' s four
exclusions to the requirenent that all RACM be renoved from a
structure prior to comencenent of any activity that woul d di sl odge
or disturb the material, the MDNR asked whet her there was any ot her
mechani smthat could be used for denolition wi thout first renoving
all of the RACM even when none of the exclusions applied. The
MDNR queri ed:

For instance, could they assune that all of the materials

in the building are RACM and renove the entire structure

under wet conditions provided they properly package al

of the denolition debris as required by 40 CFR Part

61. 150 and di sposed of it as asbestos contai ni ng wast e at

a facility neeting the requirenments of 40 CFR Part

61. 1547

Secondly, if the above descri bed scenario is not all owed

by t he NESHAP and there i s no ot her approved nechani sm by

which this can be done in conpliance with the rule, is

t here any avenue by which soneone could pursue a waiver

or variance fromthe requirenent to renove all RACMpri or
to denolition?



By | etter dated Novenber 17, 2002, the EPA responded, in part:

The scenari o which you outlined in your letter would
be acceptabl e under the NESHAP that is, one could assune
that all of the material in the building is RACM use wet
denolition nethods inaccord with 40CFR 61. 145(c), handl e
all of the resulting waste as RACM in accord with 40
C.F.R 61.150, and landfill the waste in accord with 40
C. F.R 61.154.

Wiile 40 C.F. R 61.145(c) generally requires that al
RACM be renoved froma facility prior to denolition, the
scenari o whi ch you have descri bed woul d essenti al |y neet
the intent of the regulation in terns of protection of
human heal th and the environnent

(enmphasis in original)

On January 22, 2003, the EPA again wote to MDNR providi ng an
interpretation “superced[ing][the] Novenber 17, 2002 letter . . .”
In the January 2003 letter, Larry Hacker, the EPA Regi onal Asbestos
Coor di nat or wr ot e:

Subsequent to ny Novenber 17, 2002, letter to you,

and based on your findings during your departnent’s audit

of the St. Louis County Health Departnent, we |earned

that the County has a policy which allows wet denolition

(wet denolition with RACM in place) on a case-by-case

basi s. This policy is not consistent with the EPA s

asbest os NESHAP regul ati on. Denolition with RACM in

place is allowed only with respect to the four conditions

[set forth at 40 CFR 61. 145(c)(i)-(iv)] |listed above.”
After January 22, 2003, the St. Louis County Departnent of Health
ceased issuing approvals for the defendants’ use of the wet
denolition nmethod, and denolitions using the nethod stopped.

On March 28, 2003, the MDNR wote to EPA that “it may be
possible to develop and denonstrate an effective protocol that
could allow denolition with the Regulated Asbestos Containing

Material (RACM in place” while conplying with the regulation.



Specifically, MDNR suggested that the wet nethod would conply with
40 CFR 61. 145(c) (1) under the exenption for Category Il non-friable
asbestos containing material “as long as thereis alowprobability
that the material will be ‘crunbled, pulverized, or reduced to
powder during denolition.’”

Thereafter, negotiations took place between senior airport
executives, governnent officials, and the EPA As a result of
t heir di scussions, the defendants and EPA si gned an “Adm ni strative
Order on Consent” (AQOC) that becane effective on May 1, 2003. The
ACC recited that the defendants had already perforned wet
denolitions on 190 structures containing asbestos, and referred to
the EPA's letters dated Novenber 17, 2002, and January 22, 2003.
The AOC further noted the disagreenent between EPA and the
def endants as to when a wet denolition process could be utilized,
but stated that the EPA agreed that the defendants had acted in
“good faith in [their] dealings with the agencies having
jurisdiction over” the denolition of the 1,066 parcels that had
al ready taken pl ace.

Citing as its purpose the resolution of the disagreenent, the
ACC provided that the EPA, pursuant to its authority under the
Clean Air Act, would authorize the defendants to use the wet
denolition nmethod on three comrercial properties specifically
descri bed in the ACC. The ACC further authorized the defendants
to denmolish individual residential buildings “wthout first
removing wall systens or ceilings wth asbestos-containing joint

conpound and ceilings with asbestos texturing naterial so |ong as



all other Regulated Asbestos-Containing Material (RACM in the
building is renoved prior to denolition.” The AOC further stated
that, after consultation with EPA, the County Departnent of Health
could allow, “on a case-by-case basis, wet denolition of specific
residential buildings without first renoving RACM ot her than or in
addition to wall systens or ceilings with asbestos-containing joint
conpound and ceilings with asbestos texturing material.” The ACC
provided that the County Health Departnent could use the sane
criteria it had previously wused in evaluating whether wet
demolition would be allowed for additional comercial or
residential structures, “wth it being the intention of the parties
that wet denolition wll be allowed prospectively for the current
Airport Project in the same types of situations as had been al | oned
in the past.” Attachnment B to the AOC set forth the procedures
for conducting wet denolition.

The ACC was effective until March 31, 2004, during which tine
t he defendants perforned denolitions of structures in accordance
with the AOC and with the requisite approval s of the County Health
Departnent or EPA. The EPA and defendants entered into a First
Amendnent to the AQOC on August 28, 2003, which changed sone of the
procedures in Attachnent B. The parties entered into a Second
Amendnment to the AOC on March 2, 2004, in which they agreed to
extend the ACC until March 31, 2005.

During the effective period, the defendants conducted
denolitions in accord wwth the ACC and t he anendnents thereto, and

with the approvals issued by the County Departnent of Health.



Before entry of the AOCC, 191 residential structures had been
denol i shed using the wet nmethod as approved by the County
Department of Health, EPA and MDNR. After entry of the of the ACC
sixty-four residential structures were denolished using the wet
met hod. The wet nmethod was also used in the denolition of
approxi mately ei ght comrercial structures.?

On June 11, 2004, the EPA issued a “Desk Statenent,” stating
t here was an agreenent between it, the County Heal th Departnent and
t he defendants that no further wet denolitions would be undertaken
“while the EPA reviews all pertinent information regarding issues
recently raised about the project.” Since the issuance of the Desk
St atenent, the defendants have not used the wet nethod approved by
EPA in the AOC, and they have suspended plans to denolish
approximately forty structures which they had intended to wet-
denol i sh. *

B. Pre-Denplition Process

3 The parties submtted a list of 255 structures that were
wet denvolished. See Joint Stip., Pl. Exh. 1 at § 4-11; Table A
Pl. Exh. la. Plaintiff asks the Court to focus on 100 of these
wet denmolitions, listed in Table B, Pl. Exh. 16A, and to declare
that the city is liable for 100 viol ati ons of the NESHAP

* The defendants have continued to denolish some structures
by using asbestos abatenent; the structures on hold are those
whi ch the defendants intended to denolish using wet denolition.
In his deposition, CGerard Slay, the deputy director of the
ai rport, explained that abatenment of the asbestos cannot be used,
because of the County Health Departnment’s concern about cross-
contam nation. Slay testified that no protocol exists for
abating joint conpound and wall/ceiling texture. Thus, the
denolition of these structures has been del ayed pending a
concl usive determ nation by regul atory agencies of an acceptable
denolition nethod. See Slay Dep. at 61-63, 72-75.
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The airport expansion project was a multi-year endeavor that
requi red extensive planning and the coordinated action of nmany
government entities and private conpanies. The expansion site was
owned and operated by the Gty of St. Louis as a unitary area. The
city increnmentally acquired the structures (or vacant lots) in the
expansi on area and assi gned each address a parcel nunber. The city
then sorted the parcels into groups and assigned a denolition
series nunber to the groups. Bids were provided and contracts were
let by denolition series, rather than by individual parcel.
During the early years of the project, the city notified the
regi onal EPA office of upcom ng denolitions, and those
notifications were also per denolition series, not per individual
parcel nunber. See, e.qg. Def. Exh. 30.° The expansion site
occupies a |large contiguous area in Bridgeton, M ssouri.

From 1999 to April 2004, Joletta Golik served as the
envi ronnental consultant for Sverdup, Parsons, Kwane (SPK), the
entity that nmanaged the denolitions at the airport expansion site.
In a deposition, Golik explained the sequence of denolition
notifications, which began when SPK arranged i nspections of vacant
buil dings by Asbestos Hazard Energency Response Act (AHERA)
i nspectors. The AHERA i nspectors submtted one i nspection formper
building to SPK and to an engineering firm which then prepared an

asbestos inventory formusing the inspection form The inventory

> I n Septenber 2000, the EPA regional office informed the
city it was no longer required to send notification letters to
the EPA, but was required to continue to provide themto state
and | ocal governnents.



forms were sent to the County Heal th Departnent, in accordance with
the county’s required notification process, and to denolition
contractors and asbestos abatenent contractors, to assist themin
bi ddi ng on the project.

According to Golik, the asbestos abatenment contractors then
submtted to the County Health Departnent a detailed form(titled
St. Louis County Health Asbestos Project Notification) specifying
the amount and |ocation of asbestos, how abatenent was to be
performed, and contingency plans if contractors found previously
undi scover ed asbestos during denolition. |If the notification form
requested permssion to performa wet denolition, Golik said, the
County Health Departnment would sign a release authorization for
asbestos abatement. Golik testified that if the County Health
Departnment issued a permt, contractors would conduct the
denol i tion.

M chael Mencin served as environnmental manager for SPK
beginning in April 2004. In his deposition, Mencin described the
procedural steps as follows: Licensed asbestos inspectors took
sanples of building materials and created i nspection report forns
indicating the Jlocation and anount of asbestos-containing
materials, if any were present, in each building. The inspection
form was then used to create an asbestos inventory form The
airport environnmental director reviewed the two forns, along with

| aboratory reports containing the results of the sanpling perforned
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by the i nspectors.® Asbestos abatenent was then perforned, and t he
denolition contractor sent the County Heal th Departnent a cl earance
letter listing the asbestos containing materials that remained in
the building prior to denolition. The airport environnmental
director did not review the clearance letters before they were
submtted, but he received copies of them If the County Health
Departnent approved, then wet denolition proceeded.

1. Legal Standard

Rul e 56(c) of the Federal Rules of G vil Procedure provides
that summary judgnent shall be entered “if the pleadings, deposi-
tions, answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, showthat there is no genui ne i ssue as
to any material fact and that the noving party is entitled to a
judgment as a matter of law.” In ruling on a notion for summary
judgnment the court is required to viewthe facts in the |ight nost
favorable to the non-noving party and nust give that party the

benefit of all reasonable inferences to be drawn fromthe underly-

6 Revi ew of the sanpling results was necessary because
denolition procedures varied depending on whether materials were
present that contained, or were assuned to contain, greater than
1% asbest os. According to defendants, the county health
departnment took the position that any drywall, joint conpound, or
wal | /ceiling surfacing material containing nore than 1% asbestos
nmust be treated as regul ated asbestos-containing material, to
whi ch particul ar provisions of the NESHAP apply. The county’s
position, defendants assert, was that renoval of those naterials
coul d cross-contam nate ot her building conponents, and so the
county would not allow contractors to renove or abate wall and
ceiling systens before denolition. Instead, the county required
themto denolish the entire structure using county regul ations
for outdoor abatenent. Def. St. of Facts at  17. This issue wll
be discussed in a |ater section.
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ing facts. AgriStor Leasing v. Farrow, 826 F.2d 732, 734 (8th Gr.

1987) . The noving party bears the burden of showi ng both the
absence of a genuine issue of material fact and its entitlenment to

judgnent as a matter of |law. Anderson v. Liberty Lobby, Inc., 477

U S 242 (1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 586-87 (1986); Fed. R Cv. P. 56(c). Once the
nmovi ng party has net its burden, the non-noving party may not rest
on the allegations of his pleadings but nust set forth specific
facts, by affidavit or other evidence, showi ng that a genui ne i ssue
of material fact exists. Fed. R Gv. P. 56(e). Rul e 56(c)
“mandates the entry of summary judgnent, after adequate tinme for
di scovery and upon notion, against a party who fails to make a
showing sufficient to establish the existence of an elenent
essential to that party’s case, and on which that party will bear

the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U S

317, 322 (1986).

I11. Discussion

Def endants argue that the single-famly residences denoli shed
in the expansion area were exenpt from the asbestos NESHAP
Alternatively, they assert that the city’'s notification and
perm ssion procedures, as well as the wet denolition nethod itself,
conplied with the NESHAP. Defendants enphasize that each wet
denolition was perfornmed only with the supervision and approval of
the county health departnent, MDNR, or the EPA. Wile the EPA
ultimately withdrew its approval of the wet denolition nethod,

defendants claimthe city’'s good-faith efforts to cooperate with
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| ocal, state, and federal regulatory agencies absolve it of
l[iability for NESHAP viol ati ons.

Even if the wet denolitions caused asbestos releases and
contam nation at the expansion site, defendants maintain, asbestos
is present in such small anpbunts that it poses no health risk
Def endants claim that plaintiff has not shown the Resource
Conservation Recovery Act’s statutory requirenent of inmm nent and
substantial endangernment. Finally, defendants note that the city
voluntarily has ceased to conduct wet denolitions pending a
concl usive determ nation by the EPA that the nethod conplies with
exi sting |l aws and regul ati ons.

Plaintiff argues that the NESHAP applies to all of the
denol i shed structures in the airport expansion area, including
single-famly residences. Plaintiff asserts that the wet
denmolition method violates the asbestos NESHAP and § 112 of the
Clean Air Act, codified at 42 U S.C. § 7412. Plaintiff clains that
the city’'s notification and perm ssion procedures were faulty,
because the county health departnment had no authority to allow
denolitions that violated the asbestos NESHAP. Because t he NESHAP
is a strict liability statute, plaintiff argues, the existence of
a health risk is irrelevant, and the city’'s efforts to conply with
notification and perm ssion requirenents have no bearing on its
liability.

Plaintiff asserts that the defendants also are liable for
NESHAP viol ations for wet denolitions perforned pursuant to the

ACC, because the ACC was issued w thout public notice and an
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opportunity for a hearing, and thus has no |l egal effect. Finally,
plaintiff asserts that there is no known safe | evel of exposure to
asbest os, and the extent of asbestos contam nation in the expansion
area is unknown. Plaintiff clains that the wet denolition nethod
rel eased airborne asbestos that settled in the soil at the
expansi on site, thus posing a continuing danger that asbestos w |
be re-suspended in the air when the soil is disturbed by | awnnmowers
and recreational activities.

Plaintiff asks the Court to declare that the city violated the
asbest os NESHAP at |east 100 tinmes, to enjoin further use of the
wet denolition nethod in St. Louis, and to require the city to
conduct soil testing at the expansion site to determ ne the extent
of contam nation and whether renediation is necessary to protect
public health

A. Standi ng

Before the Court can reach the nerits of the parties’ cross
nmotions, it nust establish with certainty that the plaintiff has
standing to bring this suit. FACTS represents residents of
Bri dgeton, M ssouri, who lived or live near the airport expansion
area and who allege that the denolitions have exposed them to
asbestos em ssions and have reduced their quality of life and
enj oynent of outdoor activities in the area. Exposure to toxic or
hazardous substances such as asbestos “constitutes sufficient
injury in fact to give a plaintiff standing to sue in federa

court.” Carlough v. Anthem Products, Inc., 834 F.Supp 1437, 1454

(E.D. Penn. 1993) (collecting cases involving persons exposed to a
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toxin who have not nanifested synptons); see also Friends of the

Earth v. laidlaw, 528 U S. 167, 183 (2000) (noting that

environmental plaintiffs adequately allege injury in fact when
they aver that they use the affected area and the chall enged
activity will lessen their aesthetic and recreational enjoynent);

and Interfaith Cnty. Og. v. Honeywell Int’l, Inc., 399 F.3d 248,

255-56 (3d Cir. 2005).
Any person may initiate a suit under the Cean Air Act, and
Congr ess has defined “person” to include individuals, corporations,

partnerships, or associations. St. Bernard Ctizens for Envtl.

Quality, Inc. v. Chalnette Refining, LLC 354 F.Supp. 2d 697, 700-

705 (E.D. La. 2005); 42 U.S.C. 8 7604. “An associ ation has standi ng
to bring suit on behalf of its nenbers when: (1) its nenbers would
otherwi se have standing to sue in their own right; (2) the
interests it seeks to protect are germane to the organization's
purpose; and (3) neither the claim asserted nor the relief
requested requires the participation of individual nenbers.” Texans

United for a Safe Econony Educ. Fund v. Crown Cent. Petrol eum

Corp., 207 F.3d 789, 792-93 (5th Gr. 2000).

Here, plaintiff has satisfied the above three-part test. The
def endants have not fully briefed the issue of standing, although
their answer briefly raised the issue. Accordingly, the Court
finds that plaintiff has standing to pursue this action.

B. VWhet her residential structures denolished for the airport
expansi on were subject to the asbest os NESHAP
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The applicable regulations are those in place at the tine of
the denolitions, which began in Cctober 1999 and continued t hrough
June 2004. The NESHAP sections applicable to this case were | ast
substantively revised in 1990, and so the Court wll refer to the
1990 and 2004 versions interchangeably.’

Failure to conply with the asbestos NESHAP requirenents

automatically results in liability. United States v. Sealtite

Corp., 739 F.Supp. 464, 468 (E.D. Ark. 1990). See also United

States v. Tzavah Urban Renewal Corp., 696 F.Supp. 1013, 1021 (D

N.J. 1988); and United States v. MPMContractors, Inc., 767 F. Supp.

231, 233 (D. Kan. 1990). Thus, to establish that defendants are
liable for NESHAP violations, plaintiffs nmust show (1) that the
asbestos NESHAP applied to the defendants and to the contested
denmolitions, and (2) that specific requirenents of the NESHAP were

not nmet. See Tzavah, 696 F. Supp. at 1021, citing United States v.

Ben’s Truck and Equip., 25 ER C. 1295, 1298 (E.D. Cal. 1986).

The parties disagree whether the single-famly residences in
t he airport expansi on project are subject to the asbest os NESHAP or
fall within an exenption. The EPA has issued relevant
clarifications of the NESHAP, but the parties disagree as to the
| egal effect of the clarifications.

The NESHAP applies to “facilities” and specifies procedures

for handling asbestos-containing material therein. 40 CF. R 8

" The statutory authority for Part 61 prior to Feb. 24, 1997
was 42 U.S.C. 88 7401, 7412, 7416, and 7601; additional authority
in 42 U S. C. 88 7413 and 7602 was added on that date.
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61. 145(a). The NESHAP defines a facility as “any institutional,
commerci al , public, i ndustri al, or residenti al structure,
installation, or building (including any structure, installation,
or building containing condom niuns or individual dwelling units
operated as a residential cooperative, but excluding residential
buil dings having four or fewer dwelling units).” 40 CF.R 8
61.141. Aninstallationis “any building or structure or any group
of buildings or structures at a single denolition site that are
under the control of the sane owner or operator (or owner or
operator under comon control).” 40 CF. R § 61.141.

Def endants argue that the plain | anguage of the definition of
“facility” excludes the single-famly residences in the expansion
project area.® Plaintiff agrees that the NESHAP excludes
residential buildings having four or fewer dwelling units, but
argues that the airport expansion site is a single denolition site
with a common owner; as such, it is an installation, and thus a
facility that is subject to the asbest os NESHAP

Plaintiff relies on two clarifications of the asbestos NESHAP
by the EPA in 1990 and 1995 in support of its argunent. Defendants
characterize the clarifications as invalid attenpts at rul emaking
W t hout public notice and opportunity for comment, and argue that
the clarifications cannot be used to alter the plain | anguage of

the asbestos NESHAP itself. |If aregulationis clear onits face,

8 The residential exenption could not apply to the
commercial structures that were denolished for the airport
expansi on, and defendants do not argue otherw se.
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they assert, no deference is due an agency' s attenpt at
interpretation.

It is undisputed that the city is the owner and operator of
t he denolished buildings in the airport expansion area. The Court
finds that the NESHAP regul ation is not clear onits face as to the
precise issue at hand, i.e., whether a group of single-famly
resi dences constitutes an installation (as plaintiff argues), or
whet her each residence is a facility that falls wthin the
regul ations’ exenption (as defendants argue). The Court wll
consider the EPA's interpretations of the NESHAP

The Court mnust give “substantial deference to an agency’s

interpretation of its own regulations.” Thomas Jefferson Univ. v.

Shal ala, 512 U. S. 504, 512 (1994). The agency’s interpretation nust
be given “controlling weight” unless “it is plainly erroneous or

i nconsistent wwth the regulation.” Id., quoting Bow es v. Sem nol e

Rock & Sand Co., 325 U. S. 410, 414 (1945).

This broad deference is all the nore warranted when . . . the
regul ati on concerns “a conpl ex and hi ghly techni cal regul atory
program”™ in which the identification and classification of
rel evant “criteria necessarily require significant expertise
and entail the exercise of judgnment grounded in policy
concerns.”

Id., quoting Pauley v. BethEnergy Mnes, Inc., 501 US. 680, 697

(1991). “Deference is due when an agency has developed its
interpretation contenporaneously with the regulation, when the
agency has consistently applied the regul ati on over tinme, and when
the agency’s interpretation is the result of thorough and reasoned

consideration.” Sioux Valley Hosp. v. Bowen, 792 F. 2d 715, 719 (8th
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Cir. 1986) (citations omtted). See also S.C._ Mint. v. Leavitt,

413 F. Supp. 2d 1041, 1045 (E.D. M. 2005). “While language in the
preanble of a regulation is not controlling over the |anguage of
the regulationitself. . . the preanble to a regulation is evidence
of an agency’ s contenporaneous understanding of its proposed

rules.” Woning Qutdoor Council v. United States Forest Serv., 165

F.3d 43, 53 (D.C. Gr. 1999) (citation omtted).

1. The 1990 Preanbl e

In 1990, the EPA issued revisions of the asbestos NESHAP
foll owi ng a public notice and corment period. The prior version of
the regul ation defined facility as: “any institutional, conmercial,
or industrial structure, installation, or building (excluding
apartnment buil dings having no nore than four dwelling units).” 40
CF.R 861 141 (1989). The term®installation” was not defined in
the prior regulations. |d.

The 1990 revisions added nore detail to the definition of
“facility” and provided a definition of “installation.” The
preanble to the 1990 revisions explained the EPA' s view that
“residential structures that are denplished . . . as part of a
comercial or public project” are not exenpt from the asbestos
NESHAP. Preanble to 1990 Revisions to Asbestos NESHAP, 55 Fed.
Reg. 48406, 48412 (Novenmber 20, 1990). The preanble goes on to
state, “For exanple, the denolition of one or nore houses as part
of an urban renewal project, a highway construction project, or a
project to develop a shopping mall, industrial facility, or other

private devel opnent, would be subject to the NESHAP.” |d.
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In atandemclarification of the definition of “installation,”
the EPA noted that a “group of residential buildings under the
control of the sane owner or operator is considered an
installation” and is covered by the asbestos NESHAP, even when the
buildings are not geographically contiguous. 1d. The EPA
illustrated as foll ows:

As an exanpl e, several houses | ocated on [a] hi ghway right- of -

way that are all denmolished as part of the sane highway

project would be considered an “installation,” even when the
houses are not proximate to each other. In this exanple, the

houses are under the control of the sanme owner or operator,
i.e. the highway agency responsible for the highway project.

The asbestos NESHAP concerns a highly conplex and techni cal
regul atory program and the identification and classification of
rel evant criteria requires significant expertise and the exercise
of judgnent grounded in policy concerns. The preanble to the EPA' s
1990 revisions of the NESHAP is evidence of its contenporaneous
understanding of the regulations, and particularly of the EPA s
under st andi ng of an installation.

It is clear to the Court that the EPA's 1990 interpretation
was the result of thorough and reasoned consideration. The EPA
devel oped this interpretation contenporaneously with the regul ation
revisions and followng extensive comentary from interested
menbers of the public. The interpretation is not plainly erroneous
nor inconsistent wwth the regulation, and the Court nust give the

interpretation controlling weight.
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The preanble to the 1990 revisions shows that under the EPA
interpretation, the asbestos NESHAP applies to residential
buildings with four or fewer dwelling units that have a common
owner/ oper ator and are denolished as part of the sane project, even
i f those buil dings are not geographically contiguous. Such a group
is an installation, and thus a facility subject to the NESHAP

2. The 1995 darification

The 1995 EPA clarification provides further evidence that the
EPA's interpretation of the NESHAP supports its application to the
instant facts. See Asbestos NESHAP C arification of Intent, 60
Fed. Reg. 38725-38726 (July 8, 1995).

An interpretative rule nerely “remnds affected parties of

existing duties.” State of Mchigan v. Thomas, 805 F.2d 176, 182-

83 (6th Cr. 1986), quoting Gen. Mdtors Corp. v. Ruckel shaus, 742

F.2d 1561, 1565 (D.C. Gr. 1984). If, in contrast, “‘by its action
the agency intends to create newlaw, rights or duties, theruleis
properly considered to be a legislative rule.’” |d. The 1995
notice of clarification was not published following a notice and
comrent period, and the EPA apparently did not intend the notice to
create new law, rights, or duties.® Accordingly, the Court does
not give the EPA's 1995 interpretative rule controlling weight.
The interpretative rule, however, is both consistent with the

earlier rule and persuasive, and it is thus “entitled to respect.”

® As the Notice itself states: “This notice is intended
sol el y as gui dance and does not represent an action subject to
judicial review under section 307(b) of the Clean Air Act or
section 704 of the Adm nistrative Procedure Act.” 1d. at 38725.
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See Christensen v. Harris County, 529 U S. 576, 587 (2000)

(citations omtted).

The 1995 clarification states that the asbestos NESHAP does
not apply to denolition of an isolated residential building with
four or fewer dwelling units (enphasis supplied); such buildings
fall within the exenption. Cdarification of Intent, 60 Fed. Reg.
38725, 38726 (July 28, 1995). But the clarification continues as
fol |l ows:

EPA believes that the residential building exenption does not
apply where nultiple (nore than one) small buildings on the
sane site are denolished or renovated by the sanme owner or
operator as part of the sane project or where a single
residential building is denolished or renovated as part of a
| arger project that includes denolition or renovation of non-
residential buildings . . . EPA considers denolitions planned
at the sane tine or as part of the sane pl anni ng or schedul i ng
period to be part of the sane project.

Id. at 38725-38726. The EPA also clarified its interpretation of

what constitutes a “site”:

[A] “site” should be arelatively conpact area. In EPA s view,
an entire municipality, or even a neighborhood in a
muni ci pality, should not be considered a single site. :
.[I']f a denolition project involves several contiguous city
bl ocks, the entire area could be considered a site. However,
EPA believes that denolition of two individual residences
separated by several city blocks should not be considered a
denolition on a single site. In EPA's view, the area of a site
may be larger where the area is owned and operated as a
unitary area by a single owner/operator (e.g. a shopping mall
or anusenent park).

Id. at 38726, n. 3.
3. Fi ndi ngs
The Court finds, based on the foregoing, that the airport

expansion project site was a single denolition site simlar to a
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hi ghway project, shopping mall, or anusenent park. The site
conposed an installation that was subject to the NESHAP. The
residential exenption does not apply, and the city was required to
conply with the NESHAP

C. Requl at ory Agenci es’ Approval of Wt Denolitions

Def endants assert that pursuant to del egated authority from
EPA and MDNR, the county heal th departnment supervi sed, surveyed and
monitored every step of the denplition process. Because the city
conplied with county regulations (the county health departnment’s
“Guideline for Wt Denmolition”) that were issued pursuant to
del egated authority, the city therefore conplied with the asbestos
NESHAP. Def endants enphasi ze the city’s cooperation and its good-
faith efforts to conply wwth EPA directives after the EPA took a
nore direct role in the airport expansion project in 2003.

Plaintiff asserts that the county health departnent had no
legitimate authority to allow the airport project denolitions to
proceed under requirenents | ess stringent than those i nposed by the
asbestos NESHAP. Plaintiff further argues that defendants have
produced no evi dence that EPA or MDNR knew about the CGuideline for
Wet Denolition (or knewthat wet denolitions were occurring) before
| ate 2002, although the city had been perform ng wet denolitions
since Cctober 1999. Plaintiff enphasizes that the EPA itself
ultimately determ ned that the policy outlined in the Guideline for
Wet Denolition was not consistent with the NESHAP

1. Del egation and Preenption
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In 1981, the EPA delegated to the State of M ssouri the
authority to adm ni ster the NESHAPs, incl uding the asbest os NESHAP
See Del egation of Authority to State of M ssouri, 46 Fed. Reg. 27392
(May 19, 1981). MDNR has authority to “sub-del egate the authority
to i npl ement and enforce” the NESHAP to | ocal air pollution control
agenci es, but only “when such agenci es have denonstrated that they
have equival ent or nore stringent prograns in place.” 1d. If it is
uncl ear whether the NESHAP applies and it is necessary to
“interpret the regulation,” MDNR “shoul d obtain the concurrence of
the EPA prior to issuing any determnation.” Id. The EPA retains
“concurrent authority to inplenment and enforce” the NESHAP
follow ng del egation. Id. The EPA also retains the sole authority
to approve alternative or equival ent procedures or variances from
the NESHAP. 1d. As a condition of the del egation, NMDNR can all ow
only activities that conply with the NESHAP and has no authority to
“grant a variance” from NESHAP requirenents “w t hout the approval
of the EPA.” |d.

2. Airport Expansion Project Notification and Pernission
Pr ocedur es

The airport enployed extensive inspection, notification, and
perm ssion procedures during the expansion project. Bet ween
Cct ober 1999 and January 22, 2003, the city perforned i nspections
and notifications as described above (See Part |1.B). On January
22, 2003, the EPAinformed the Cty that the wet denolition nethod
did not conply with the asbestos NESHAP. The county health

departnment ceased i ssuing permts for wet denolitions after January
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22, 2003, but sone denolitions for which the county had al ready
i ssued permts may have proceeded during this tinme. After My 1,
2003, wet denplition procedures were conducted pursuant to an
Adm ni strative Order on Consent.

The NESHAP requires the owner of a denolition site to notify
t he EPA of upcom ng denolitions. 40 CF. R 8 145(b). In July 1999,
airport denolition managers asked the EPA for gui dance on whet her,
when, and how to conduct these notifications. The EPAreplied that
the city should direct notifications of asbestos abatenent to the
county health departnment only, but nrust notify EPA of al
denolitions as soon as denolition contracts were |l et, regardl ess of
whet her asbestos was present. The city regularly notified the EPA
of upcom ng denolitions until the EPAinforned the city that it was
no longer required to do so, effective July 1, 2000.1°

St. Louis County issued the Guideline for Wet Denolition and

| ocal air pollution control ordinances pursuant to the authority

10 Under 40 C.F.R 8 61.145(b), notifications of al
denolitions nust include a “[d]escription of planned denolition
or renovation work to be enployed, including denolition or
renovation techni ques to be used and description of affected
facility conmponents” and a “[d]escription of work practices and
engi neering controls to be used to conply with the requirenents
of this sub-part, including asbestos renoval and wast e-handling
em ssion control procedures.” 40 CF. R 8 61.145(b)(4)(x)-(xi).
One of the notifications defendants nade directly to the EPA,
dated March 15, 2000, was submtted to the Court. See Def. Exh.
30. The notification nmakes no reference to the nethod of
denolition, and it does not say whether wet denolition would be
performed on the listed structures. At |east one of the
structures listed in this notification, parcel no. 10410, address
12123 Hal dane, apparently was wet-denolished pursuant to a
cl earance letter issued by the County Health Departnment. See Pl
Exh. 16C at p. 30; Table A, PI. Exh. 1, at p. 3.

25



delegated to it by the EPA and MDNR. The county ordi nances contain
notification requirements that are independent of the NESHAP
notification requirenments and are di scussed bel ow.

3. | nvol vement of Requl atory Agenci es

On Novenber 13, 2002, MDNR asked the EPA whether a denolition
contractor could assune that all of the materials in a building
were regulated asbestos-containing material, renove the entire
structure under wet conditions, and then dispose of the waste as
asbestos containing waste at a specialized facility. The EPA
initially replied on Novenmber 17, 2002 that the wet denolition
procedure descri bed by MDNR woul d “neet the intent of” the asbestos
NESHAP. The EPA then wote a superseding |letter dated January 22,
2003 that required the city to renove all RACM before denolition,
wth sone exceptions. The January 2003 letter quoted in its
entirety the provisions of 40 CF.R § 61.145(c). The letter
stated that “wet denolition (denolition with RACM [regul ated
asbestos containing material] in place) on a case-by case basis .

is not consistent with the EPA's asbestos NESHAP regul ation.”

In May 2003, the EPA and the airport signed an Admi nistrative
Order on Consent (AOC), which allowed the project to nove forward
using wet denolitions. The Court will exam ne the ACCin detail in
a later section of this opinion.

4. Fi ndi ngs

Plaintiff correctly argues that the county health departnent
and MDNR | acked authority to approve denolition requirenents |ess

stringent than those inposed by the NESHAP. Under 42 U.S.C. 8§
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7416, a state or political subdivision “my not adopt or enforce
any em ssion standard or limtation which is less stringent than
the standard or limtation” in effect under 42 U.S.C. 8§ 7411 or 42
US C 8§ 7412. The Clean Air Act only preenpts state authority as
specified, but a state cannot adopt or enforce em ssion standard
|l ess stringent than the federal standard. The delegation of
authority from the EPA to MDNR also reflects the nature of the
preenption and the federal statutory “floor”.

The evi dence establishes that the city had perm ssion fromthe
county health departnent, MDNR, or the EPA to conduct denolitions
of asbestos-containing buildings from 1999 to June 2004, when the
EPA, county health departnment, and city agreed that no further wet
denolitions would take place pending an EPA review of the
procedure. Further, it appears that the city's efforts to obtain
the necessary permts and supervision were in good faith.

Nonet hel ess, the county | acked authority to approve practices
| ess stringent than those in the asbestos NESHAP. The evi dence
does not show whether the EPA was aware of the content of the
county Quideline for Wet Denolition before Novenber 2002, but the
EPA ultimately determ ned in January 2003 that the Cuideline was
not consistent with the NESHAP. To the extent the Cuideline was
| ess stringent than the NESHAP, it was thus invalid, and the city’'s
reliance on that Guideline, even if taken in good faith, does not
absolve it of liability for alleged NESHAP vi ol ati ons.

The Court wll now turn to an examnation of the wet

denolition procedure itself.
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D. VWhet her the Wet Denolition Procedure Conplied with NESHAP

The physical procedures of wet denolitions evolved between
1999 and 2004. Between Cctober 1999 and May 1, 2003, denolitions
were conducted in conmpliance with the county CGuideline for Wt
Denolition. St. Louis County stopped issuing permts for wet
denolitions after January 22, 2003. However, at |east five
bui | di ngs appear to have been wet-denolished between January 22,
2003 and My 1, 2003.1 It is not clear whether these were
denolitions conducted pursuant to permts issued prior to January
22, 2003. After May 1, 2003, wet denolitions were conducted
pursuant to and using the procedures described in the ACC

1. Wet Denmolition Procedure under the St. Louis County Air
Pol l ution Control Code and the Q@iideline for Wt
Denplition

The CGuideline for Wet Denolition defines a wet denolition as
“a denolition of a building that is known to have or suspected of
havi ng asbestos containing material (acm. The acmis not renoved
prior to denolition and all resultant building debris and rubble
are renoved and treated as contam nated with asbestos.” Guideline
for Wet Denolition, Feb. 7, 2002. The CGuideline states, “A
bui | di ng owner may apply to the agency to conduct a wet denolition

rat her than asbestos abatenent for reasons of safety, cost, and/or

1 The five buildings are: Parcel No. 10627 (4348 Bonfils),
denol i shed January 31; Parcel No. 10452 (12103 d adshire),
denol i shed February 13; Parcel No. 10819 (14835 Larchburr),
denol i shed January 29; Parcel No. 10902 (4382 Selwyn), denolished
February 3; and Parcel No. 11593 (12787 Wodford), denolished
February 28. See Table B, Pl. Exh. 16A; PlI. Exh. 16B, 16C, and
16F.
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tine.” 1d. Wt denolitions are eval uated and approved on a case-
by-case basis. 1d. The CGuideline specifies the follow ng
requirenents for a wet denolition

Water sprays, e.g. a fire hose wth ball valve and fogging
attachnent, are the primary neans of em ssion control. In
addition, site security, e.g. fencing and gates, possible use
of security personnel, tenporary covering of waste, on-site
decont am nati on of personnel and equi pnent, and air nonitoring
may be required. Personnel requirenents include worker
training and t he use of personal protective equipnment. As dust
is generated it nust be controlled so that it does not | eave
the project area that is denmarcated by asbest os warni ng signs

and tape. . . . A thorough inspection for all asbestos
containing materials (waived if an unsafe structure) prior to
denolition is required. . . Al waste generated by the wet

denolition activity shall be disposed at a sanitary |andfil
licensed to accept asbestos.

Id. Finally, the CGuideline requires conpliance with St. Louis
County Air Pollution Control Code § 612.530, 10 C.S.R 10 - 6.250
and 40 C.F.R Subpart M8 61.145.

2. St. Louis County Air Pollution Control Code

The St. Louis County Air Pollution Control Code, St. Louis
County, M. Odinances, Chapter 612 (2001) (the Code), sets forth
notification and permt requirenents, detailed asbestos abatenent
and asbest os wast e di sposal practices, and air sanpling procedures.
The Code requires persons denolishing “a structurally sound and
safe structure” to “renove ACMaccording to [8 612.530-7.4] and all
applicable federal requirenents; or . . . renove all friable ACM
and nonfriable Category Il ACM from the building prior to

denolition.”12 Air Pollution Control Code, & 612.530-7.5.1.1-

12 The Code defines friable ACM as: “any material that
contains nore than one percent (1% asbestos as determ ned using.
Pol ari zed Light M croscopy, which is applied to ceilings,
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7.5.1.2. Renoval of friable ACMnust conply with subsection 7.1 of
t he Code, which mandates the foll ow ng procedures: isolate the work
area with tenporary doors or airtight seals of plastic sheeting,
mai ntai n reduced air pressure inside the work area, post warning
signs, preclean itens to be renoved fromthe area and walls and
floors with a HEPA-filtered vacuum or wet cleaning nethod, cover
all surfaces with plastic sheeting and seal the edges, continually
HEPA filter air in the work area, provide a decontam nation area
(with a clean room shower, and equipnent room, and provide a
totally encl osed waste | oad-out area. * See Air Pollution Control
Code, 88 612.530-7.1.1.1-7.1.1.6.

The Code further requires that friable ACMnust be wetted with
“a water solution containing an effective wetting agent” and be
kept wet during renoval and until the ACM is put in sealed
containers for disposal, but the wetting process cannot be used to

di sl odge the friable ACM Air Pollution Control Code, 8 612.530-

wal | s, structural nenbers, piping, ductwork, or any other part of
a building or facility and which, when dry, may be crunbl ed,

pul verized or reduced to powder by hand pressure.” (Code,
subsection 9). Category Il nonfriable ACMis defined as: “any

mat eri al, excluding Category |I nonfriable ACM containing nore

t han one percent (1% asbestos as determned using . . .

Pol ari zed Light M croscopy, that, when dry, cannot be crunbl ed,
pul veri zed or reduced to powder by hand pressure.” (Code,
subsection 9). Subsection 7.4 of the Code provides for renoval of
structural or equipnent itens covered with friable ACM w t hout
first stripping the ACM Pol ari zed Light Mcroscopy all ows
asbestos fibers, which are mcroscopic, to be detected. These
definitions are substantially simlar to the asbestos NESHAFP s
definitions of friable and Category I and Il nonfriable ACM to
be di scussed bel ow.

13 HEPA is the acronym for High Efficiency Particulate Ar
filter.
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7.1.1.7. After renoving the ACM a person nust clean the plastic
sheeting with a HEPA-filtered vacuum or by wet cleaning nethods,
encl ose the renoved sheeting in plastic, “renove any liquid or
solid material that |eaks through the plastic sheeting by wet
cl eaning nethods,” clean all work area surfaces again, and “then
cover all surfaces fromwhich friable ACM has been renoved with a
di stingui shable sealing material.” Air Pollution Control Code, 88
612.530-7.1.1.8-7.1.1.9. Finally, after the sealant dries, the
| ast layer of plastic sheeting is renoved, and then air sanplers
conduct “final clearance air sanpling,” as per the Code s air
sanpl i ng procedures. Air Pollution Control Code, § 612.530-
7.1.1.10.

The Code inposes no special requirenments for renoval of
nonfri able category Il ACM but the requirenents described above
apply to “nonfriable ACM which will be rendered friable during
renoval .” Air Pollution Control Code § 612.530-7.1.1

The Code allows for a waiver of the above requirenents; to
request a waiver, the person nust conplete Part B(2) of the
Notification Form?* Air Pollution Control Code, § 612.530-7.10. 3.
The Code specifically states: “Conpliance with this rule does not

relieve the participants fromconpliance with any ot her applicable

4 A notification formfor 4237 Pont is in the record
before the Court; it requests a waiver in Part B(2). Def. Exh. 5,
Attachment. The waiver request states that the contractor seeks
perm ssion to conduct a wet denolition in accordance with the
out door abatenent procedures codified in the Air Pollution
Control Code, 8§ 612.530-7.3.
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federal and state rules, laws, standards or building codes.” Air
Pol [ ution Control Code, § 612.530-2.7.

3. Qutdoor Abat ement

Def endants assert that under county procedures devel oped
specifically for the airport expansion project, if asbestos-
cont ai ni ng joint conpound and wal |l /ceiling surfacing material were
present in a building, the county health departnent “required the
City totreat the entire structure as contai ning RACM denolish the
structure under St. Louis County regul ations for outdoor abatenent,
and follow St. Louis County work practices for asbestos renova
prior to and during denolition.” Def. St. of Facts at T 17.

The Code’ s out door abat enent regul ati on applies to the renoval
of “ACM from structural itens and equipnent installed in and
accessible from outdoor areas.” Air Pollution Control Code, 8
612.530-7.3. This provision requires a person to “secure doors,
w ndows, or other openings |located within one hundred feet (100")
of the work area with plastic sheeting,” “secure the work area by
fences” or other approved neans, limt entry to the site to
approved persons, and post warning signs. Air Pollution Control
Code, 88 612.530-7.3.1-7.3.2. The provision then requires the
person to “wet the friable ACMwi th a water sol ution containing an
effective wetting agent . . . maintain the friable ACM in an
adequately wet condition during renpoval [and] naintain all debris
in an adequately wet condition.” Air Pollution Control Code, 8
612.530-7. 3. 3. Wet debris nust be placed in a double |ayer of

plastic for disposal, and all friable asbestos containing debris
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nmust be renmoved fromthe work area. Air Pollution Control Code, 8
612. 530-7. 3. 4. The person nmust then “cl ean vi si bl e asbest os resi due
fromall surfaces [and] cover all surfaces fromwhich ACM has been
removed with an effective distinguishable sealant.” Air Pollution
Control Code, 8§ 612.530-7.3.5. Finally, the person nust “renove
outerwear prior to leaving the restricted area.” Air Pollution
Control Code, 8§ 612.530- 7.3.6.

Thus, the county regulations for outdoor abatenent do not
require enclosing the structure in plastic, reduced air pressure,
a decontam nation area, cleaning with HEPA-filtered vacuuns or wet
cl eaning methods, or post-renoval air sanpling, to name sone
differences with the indoor abatenment ordi nances.

Def endants claimthat the city conplied with the Guideline for
Wet Denvolition and county outdoor abatenent ordi nances. The Court
finds that conpliance with the Quideline and the county Ar
Pol l ution Control Code did not relieve defendants of the duty to
conply with federal law, as well. See 42 U S C § 7416; and
Del egation of Authority to State of M ssouri, 46 Fed.Reg. 27392
(May 19, 1981). I ndeed, the terns of the Code itself state as
much. See Air Pollution Control Code, 8 612.530-2.7. The Court
wi |l thus exam ne whether wet denolitions conducted in accordance
wth the GQuideline and the Code also conply with the federal
asbest os NESHAP

E. NESHAP Denoliti on Requl ati ons and Requirenents

The NESHAP descri bes two types of asbestos containing materi al

(ACM), friable and nonfriable. Friable ACM is “any material
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containing nore than 1 percent asbestos as determ ned using .

Pol ari zed Light Mcroscopy, that, when dry, can be crunbled,
pul veri zed, or reduced to powder by hand pressure.”? 40 C.F. R §
61. 141. Nonfriable ACMis “any material containing nore than 1
percent asbestos as determned using . . . Pol ari zed Light
M croscopy, that, when dry, cannot be crunbled, pulverized, or
reduced to powder using hand pressure.” |d.

Category | nonfriabl e ACMneans “asbest os- cont ai ni ng packi ngs,
gaskets, resilient floor covering, and asphalt roofing products
containing nore than 1 percent asbestos.” 1d. Category II
nonfri abl e ACMneans “any material, excluding Category | nonfriable
ACM containing nore than 1 percent asbestos . . . that, when dry,
cannot be crunbled, pulverized, or reduced to powder by hand
pressure.” 1d.

The NESHAP defines regulated asbestos containing material
(RACM as:

(a) Friable asbestos material,

(b) Category | nonfriable ACMthat has becone friable,

(c) Category | nonfriable ACM that wll be or has been

subj ected to sandi ng, grinding, cutting, or abrading, or

(d) Category Il nonfriable ACMthat has a high probability of

becom ng or has becone crunbl ed, pulverized, or reduced
to powder by the forces expected to act on the nateri al
in the course of denolition or renovation operations
regul ated by this subpart.
Id. The asbestos NESHAP applies to facilities that contain at
| east 260 |inear feet of RACM on pipes or 160 square feet of RACM

on other facility conmponents. 40 C.F. R § 61.145(a)(1).

15 Pol arized Light Mcroscopy is a nethod of testing for the
presence of asbestos. See 40 CF. R Pt. 763, Subpt. E, App. E
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RACM nust be renoved “before any activity begins that would
break up, dislodge, or simlarly disturb the material or preclude
access to the material for subsequent renoval.” 40 C F.R 8§
61. 145(c)(1). RACM does not need to be renpoved before denolition
if:

() It is Category |I nonfriable ACMthat is not in poor
condition and is not friable;

(i) It is on a facility conponent that is encased in
concrete or other simlarly hard material and is
adequately wet whenever exposed during denolition

or
(rit) It was not accessible for testing and was,
therefore, not discovered until after denolition

began and, as a result of the denolition, the
mat eri al cannot be safely renoved. If not renoved
for safety reasons, the exposed RACM and any
asbestos-contam nated debris nust be treated as
asbest os-contai ning waste material and adequately
wet at all times until disposed of.16

(1v) They are Category Il nonfriable ACM and the
probability is low that the materials wll becone
crunbl ed, pul verized, or reduced to powder during
denolition

40 CF.R 8 61.145(c) (1) (1)-(iv).

1. VWhet her Asbestos Was Fri abl e

The parties dispute whether joint conpound and wall and
ceiling surfacing material were friable ACM Plaintiff asserts
that none of the four exceptions to the requirenent that RACM be
renmoved before denolition applied in the instant case, and the

city’'s failure to renove RACM violated the NESHAP. The

1 Plaintiff argues that this subsection’s exception is
designed to protect the safety of asbestos abatenent workers and
is comonly referred to as “the wet nethod” or “wet denolition.”
Pl. Mem Supp. Mot. Summ J. at 3.
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ef fecti veness of the wet nmethod in preventing or reduci ng asbestos
em ssions is irrelevant, they say, because the asbestos NESHAP is
a strict liability statute.

Plaintiff clains that the only circunmstances in which friable
RACM can remain in place during denolition are (a) when the
mat eri al was not discovered until after denolition has begun and it
cannot be renoved safely, or (b) when the facility is being
denol i shed pursuant to an order of a state or |ocal governnent
agency because the facility is structurally unsound. Defendants
admt that the buildings denolished using the wet nmethod (with the
exception of the Landscape Buil ding and possibly two fire-damaged
homes) were not ordered to be denolished as structurally unsound.
Def endants do not contend that the joint conpound and surfacing
materials were not discovered until denolition had be9gun.

a. | nventory Reports

Plaintiff relies oninventory and i nspection reports generated
by AHERA inspectors and submtted to the county heal th departnent
that identify joint conpound and surfacing material as friable ACM

The plaintiff has submtted 100 AHERA i nspection reports in
evi dence. Because the inspectors worked for different conpanies,
the reports are not identical to each other, but they are simlar
in all material respects. The reports identify the location of
asbestos (e.g., ceramc tile adhesive and grout, or wall surfacing
mat eri al s), the percentage of asbestos present in that |ocation,

and whether it was friable. The reports also identify sanples
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taken fromthose | ocations which would |ater be sent to a lab for
testing.

The inspection reports were used to generate asbestos
inventory forms which |ist various asbestos itens (e.g., friable
pi pe i nsul ation, nonfriable floor tile) and the quantity, in square
feet.

Plaintiff has also submtted 100 inventory forms. Spaces at
the top of the inventory forns are reserved for friable asbestos
mat eri al s, and spaces at the bottomfor nonfriable asbestos. Many
itenms identified as friable asbestos contain a notation that they

“Imay remain with structure for wet denolition only.” See, e.aq.

Pl . Exh. 16A Sone friable itens are denoted, “Renoval and
di sposal by denolition contractor.” 1d. Many nonfriable itens are
mar ked, “WIIl remain wth structure during denolition and
disposal.” Id. Itens denoted “Friable wall systenf (drywall and

j oi nt conmpound) and “Friable ceiling/surfacing material” (spray-on
textured surface) are consistently marked as itenms which “may
remain with structure for wet denolition only.” 1d. The 100
inventory forns submtted by plaintiff purport to show that each
bui | di ng contai ned the threshol d anount of asbestos to trigger the
NESHAP: in this case, 160 square feet of RACM on other facility
conponents (which applies to drywall, joint conpound, and surfacing
material). See 40 C.F.R § 61.145(a)(1); PI. Exh. 16A-16G
Finally, plaintiff submts one hundred “clearance” letters
fromengineering firnms submtted to the county health departnent.

See id. The letters identify properties to be wet-denolished
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along with the amount of “[r]egulated friable, nonfriable category
| and/or nonfriable category Il asbestos-containing materials or
assunmed asbestos-containing materials which remain in place.” Pl
Exh. 16E at p. 56.

b. Affidavits of Joletta Golik and Janes Moriarty

Def endants argue that the inventories and reports are
insufficient to defeat summary judgnent. They submit the
affidavit of Joletta Golik, the Environnental Manager for the
airport project, who states that “the use of the word ‘friable’ in
[the inventory reports and clearance letters] was not intended to
convey that the materials were in fact friable, but rather was
intended to convey only that the materials were treated by the St.
Louis County Departnent of Health and the City as if they were
friable for purposes of the wet denolition process.” olik goes on
to explain that the description of the materials as “friable”
allowed the city to take a nore conservative approach than if the
materi al had been described as nonfriable. Mreover, in view of
the fact that the County Health Departnent required the city to
treat the materials as RACMand knew it would remain in place prior
to denmolition of the structure, the conservative approach was to be
used regardl ess of how the materials were descri bed.

Def endants al so present the affidavit of James Mriarty, a
denolition manager with Kwane Building Goup during the early
nmont hs of the expansi on who personally observed many buildings in
the area. Mriarty rel ated that based on his personal observation,

it would not be possible to reduce the joint conmpound or wall and
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ceiling surfacing material to powder using hand pressure. Thus,
Moriarty clainms the material was not friable within the neaning of
NESHAP, even though it was sonetines described as friable on the
asbestos inventory forns.

Plaintiff argues that the Court should not consider the
Moriarty affidavit because Moriarty was not identified as an expert
w tness, his affidavit was presented after the close of discovery
mandated by the Case Managenent Oder, and plaintiff had no
opportunity to depose him Additionally, plaintiff clainms, and
defendants do not dispute, that Mriarty left his position as
denolition manager in Decenber 1999, and all but one of the 100 wet
denolitions alleged to have viol ated the NESHAP occurred after his
departure.

The Court finds that Mdriarty could have personally observed
the one contested denolition that occurred during his tenure, at
12650 Grandin. See Table B, PlI. Exh. 16A. The Court will not
consider the portion of Muriarty' s affidavit that relates to the 99
contested denplitions (and specifically, whether the ACMIleft in
pl ace was friable). Those 99 denolitions took place after Miriarty
| eft the project, and he could not have personally observed them

Moriarty's affidavit establishes that the one denolition he could

7 Moriarty says in his affidavit that he left in Decenber
1999, but he participated in a neeting as Denvolition Manager for
SPK on March 2, 2000. By June 15, 2000, he was not listed as a
participant. O the 100 denolitions contested by plaintiff, two
occurred before June 15, 2000, at 12650 Grandin and at 12123
Hal dane. The Court will| defer to defendants regarding the date of
Moriarty’s departure.
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have observed did not contain friable ACM despite being so
annotated on the inventory reports.

C. Davi d Schau Expert Opi ni on

Def endant s’ expert w tness David Schau opi nes that during “in-
pl ace denolition” (wet denolition), “denolition was conducted
w t hout the use of explosives, burning, or wecking balls and
therefore there was not a high probability that the ACM woul d be
crunbl ed, pul verized, or reduced to powder.” Schau Report at 2,
Def. Exh. 19. Defendants argue that there was a | ow probability
that the asbestos in joint conpound and wall and ceiling surfacing
mat eri al s woul d becone crunbl ed, pulverized, or reduced to powder
during the wet denolitions. Therefore, the joint conmpound and wal |
and surfacing material should be categorized as Category |II
nonfriable asbestos. Thus, defendants reason, 40 CF.R 8§
61. 145(c) (1) (iv) applied, and these asbestos containing materials
did not need to be renoved before denolition began.

Plaintiff responds that the determ nation of whether ACMis
friable is to be made when the material is dry, not when it is
wetted during denolition. Compliance with the pre-denolition
removal requirenent for friable ACM is not excused by applying
water to the material during denolition.

Plaintiff’s argunment is correct as a matter of law. \Wet her
ACMis friable is determ ned when the ACMis dry, and not when the
mat eri al has been wetted in preparation for a wet denolition. See
40 CF.R 8 61.141 (defining friable ACM as “any material

containing nore than 1 percent asbestos . . . that, when dry, can
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be crunbl ed, pulverized, or reduced to powder by hand pressure.”)
If the material is nonfriable when dry and the probability is | ow
that it wll be crunbled or reduced to powder during denolition

then it does not need to be renoved before denolition. 40 C F.R 88
61.141, 61.145(c)(1)(iv). But if material is friable before
denolition begins, subjecting it to the denolition process is not
likely to make it nonfriable, even when the denolition involves
wetting the material. Mterial nust still be inventoried and
categorized before denolition begins. See 40 CF. R § 61.145(a)
(“prior to the coomencenent of the denolition [owners and operators
must] thoroughly inspect the affected facility . . . for the
presence of asbestos, including Category | and Category |II
nonfriable ACM").

Accordingly, Schau’'s opinion is unpersuasive and the
defendants’ argunent is incorrect as a matter of law. The city was
required to categorize ACM as friable or nonfriable before
denmolition. The 99 denolitions at issue show that |icensed AHERA
i nspectors categorized joint conpound and wall and ceiling
surfacing material as friable ACM

d. Treated as Fri abl e ACM

Def endants assert that the use of the word “friable” in the
i nspection reports and inventory fornms does not prove that the
materials were friable under the NESHAP or the Cean Ar Act
Def endants argue that the county health departnment required that
the joint conpound and surfacing material be “treated” as friable

asbestos, evenif the materials were not actually friabl e asbestos.
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Plaintiff responds that the NESHAP does not recognize a
category of asbestos called “treated as friable” ACM The Court
agrees. The asbestos NESHAP definitions section contains no such
category. The regulation requires at |east one person trained to
identify and handle asbestos and to conply with the NESHAP
regul ations to be present at all tinmes when RACMi s being stri pped,
removed, handled, or disturbed at the facility. 40 CF.R 8§
61. 145(c)(8). Omers and operators are required to provi de t he EPA
in advance with detailed informati on about denolition projects,
i ncludi ng the asbestos-detection nethods used, the anmount of RACM
to be renmoved before denolition, the anmount of Category | and
Category Il nonfriable ACMto be left in place during denolition,
and a description of which facility conponents will be affected by
denolition. 40 CF. R 8 61.145(b)(4)(v)-(xi). The regulatory
schenme requires denolition contractors to | ocate and concl usively
identify asbestos in a building before they begin denolition.

The regul ation’s specificity is at odds with the defendants’
assertion that it was acceptable to treat materials as containing
asbestos or to assune they contained asbestos. In addition, the
record contains a statenent by the EPA (in its January 22, 2003
letter to MDNR) that assum ng the presence of friable ACMand wet -
denolishing a building does not neet the intent of the NESHAP.
Def. Exh. 9. That letter clearly states that owners nust conply

with the NESHAP regul ations as witten, in all their conplexity.

e. Fi ndi ngs
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The city relied on the asbestos inspection reports and
inventory fornms when seeking perm ssion to performwet denolitions
during the expansion project. In the instant notions, defendants
rely on the reports and inventories to show they had adequate
perm ssion for their course of action. Yet defendants al so seek to
i npeach the contents of those inventories to avoid summary
j udgnent .

The Court finds that defendants have failed to establish a
genui ne dispute as to whether the asbestos in the 99 buil dings at
issue was friable. Accordingly, the Court finds that the joint
conmpound and spray-on wall and ceiling surfacing material |listed as
friable on the 99 inventories at issue was friable ACMw thin the
meani ng of the NESHAP

Def endants do not agree that the reports and inventories are
adoptive adm ssions. However, even if they are construed as such,
the defendants argue that the only effect is that the reports and
inventories are admtted as non-hearsay material. Nonetheless,
defendants still nust show that there is a genuine issue of
material fact as to whether wet-denolished buildings contained
friable ACM At nost, defendants have shown that the city and the
county health departnment created a category called “treated as
friable.” Because “treated as friable” is not a category
recogni zed by the NESHAP, defendants have not shown they are
entitled to judgnent as a matter of |aw

2. VWhet her friable ACM was renmnoved before denplition
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The NESHAP required the city to renove fri abl e asbest os before
denolition if the building contained nore than 260 feet of RACM on
pi pes or 160 square feet on other facility conponents, which in the
case included drywall and wall and ceiling surfaces. See 40 C. F.R
88 61.145(a)(1), 61.145(c)(1l). Defendants claim that friable
asbestos was renoved before denolition; plaintiffs claimit was
allowed to remain in place in buildings that were wet denvoli shed.

a. WIlliam Dyson Expert Opinion

Def endants present the report of expert witness WIlIliamDyson
in support of their assertion that friable ACM was renoved from
buil dings at the airport expansion project prior to denolition
The Dyson report states:

[Where large quantities of friable asbestos-containing

building materials (ACBMs) were present, asbestos abatenent

projects wutilizing containnents were conpleted prior to
denolition of the buildings. In buildings wwth drywall joint
conpounds and/or sprayed textured ceilings that contained
asbest os, an alternative approach, called *“in place
denolition,” was used. In the “in place denolition” process
the entire building was denoli shed, renoved, transported, and

di sposed as asbestos-contam nated wast e.

Dyson Report, Def. Exh. 18, at 2. Nowhere in the report does Dyson
state that the friable ACM was actually renoved before the
denol i tion.

Dyson also identifies the type of asbestos in joint conpound
and wall and ceiling texture as a type of asbestos (short fiber
chrysotile) to which the short-term exposure of nearby residents
woul d not pose a substantial danger. This, however, is irrelevant,
because the NESHAP is a strict liability statute. The NESHAP al so

does not distinguish asbestos based on fiber length or type; its
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concern i s whether ACMcan be crunbl ed or reduced to powder by hand
pressure. The Court finds that the Dyson report does not create a
fact dispute as to whether friable ACM was renoved before wet
denolitions took place.

b. Airport Denolition Team Coordi nati on Meeti ngs

Thr oughout the expansion project, regular neetings were held
to coordinate the activities of denolition contractors, airport
staff, environnmental consultants, and others involved in the
conpl ex process of obtaining permts, submtting notifications, and
scheduling and performng denolitions. Plaintiff submts the
mnutes of sonme of these neetings. At the WMirch 2, 2000
coordi nation neeting, SPK denolition manager Sheri Bl echa said t hat
SPK “require[s] wet denp for houses greater than one percent.” Pl.
Exh. 18 at 20. On June 15, 2000, Rosanna G abow, contract
adm nistrator for SPK, stated, “Friable asbestos may still remain
with the structures requiring wet deno.” Pl. Exh. 19 at 2.

At the Septenber 26, 2002 neeting, Sheri Blecha described

whi ch ACM was renmoved from a house before wet denolition, and how

the decision was made: “Based on the inventory, | deemif it’'s
going to be wet or non-wet. If all the drywall is ACMfriable, it’s
wet. If it’s just pieces here and there, | have Thermal go ahead

and abate it prior. It's just a cost decision on our part.”!® Pl
Exh. 17 at 6. At her deposition, when asked what she neant by this

statenent, Blecha explained she neant that if the county had

18 Bl echa al so rem nded the contractors that they still had
to conply with all NESHAP requirenents. |d.
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previ ously approved wet denolition for buildings with the sane
anount of asbestos, SPK would apply for a wet denolition for the
current structure. Blecha Dep. at 47. Blecha denied that she was
the person who determ ned whether a property would be denolished
using wet denolition. |d.

C. Fi ndi ngs

In summary, the Court finds that the inspection reports and
inventory fornms establish that the joint conpound and surfacing
material was friable ACMw thin the nmeani ng of the NESHAP at the 99
buildings listed in Table B. The defendants’ evidence shows that
one building s inspection form characterized those materials as
friable ACM but the affidavit of James Mriarty shows that it was
not friable.

The Court further finds that the plaintiff’s evidence
establishes that friable ACMwas left in place in 99 buildings that
were wet-denolished. The defendants present no evidence that
creates a genuine dispute as to this issue, and have not
denonstrated that they are entitled to judgnent as a matter of | aw

O the 99 buildings which contained friabl e asbestos and were
wet - denol i shed, 35 buil di ngs were denol i shed before the AOC becane
effective. Accordingly, the Court finds that the defendants
vi ol at ed t he asbestos NESHAP 35 tinmes between January 2000 and May
1, 2003, when the AOC becane effective and wet denolitions were

t hereafter conducted pursuant to its requirenents.?®

19 Al t hough defendants state that 255 residential buildings
and eight comercial structures were wet-denolished during the
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F. Admi nistrative Order on Consent

Bet ween 1999 and early 2003, wet denolitions were conducted
pursuant to clearance letters issued by the county health
departnment. After the Adm nistrative Order on Consent (AOC) becane
effective on May 1, 2003, wet denolitions were conducted according
to the procedures set forth in the AOC. After m d-June 2004, wet
denolitions were suspended altogether. O the 100 wet denolitions
that plaintiff contests, 64 were conducted pursuant to the ACC
The parties disagree about the legal effect of the Adm nistrative
O der on Consent.

Plaintiff argues the AOC does not establish that the wet
denolition nethod is an alternative work practice authorized by the
EPA pursuant to the Clean Air Act. Plaintiff asserts that neither
the EPA nor the City conplied with the requirenents of the O ean
Air Act or the NEHSAP for instituting an approved alternative work
practice. The EPA did not provide public notice and an opportunity
for comrent on the ACC, plaintiff says, and the city did not submt
a proper witten application for an alternative work practice.
Plaintiff concludes that the AOC has no legal effect and is not a
defense to liability.

Def endants argue that the EPA validly approved the wet
denolition nethod as an alternative work practice when it issued

the ACC, and that the EPA followed the applicable procedures

ai rport expansion project, plaintiffs submtted inventory forns
and i nspection reports for 100 buil dings. The evidence thus
supports a finding only as to those 100 buil di ngs.
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mandated by both the NESHAP and the Clean Air Act. Def endant s
claimthe AOC applies to wet denolitions perfornmed after it becane
effective, and they assert that the ACC retroactively approved wet
denolitions conducted prior toits inception, enphasizing the ACC s
statenent that the parties intended that “wet denolition would be
al | owed prospectively” in the “sane types of situations as had been
allowed in the past.” AOCC, Def. Exh.11, at § 7.

1. Statutes and Requl ations Governing Alternative Wrk
Practi ces

The Clean Air Act describes how the EPA is to devise and
enforce regulations related to air pollutants. See 42 U S.C. 8§
7412. \Wen possible, the Admnistrator of the EPAis to set and
enforce a nuneric limtation on the em ssion of air pollutants. 42
US C 8§ 7412(h)(4). Congress recogni zed, however, that nuneric
[imts mght not be possible:

[1]f it is not feasible in the judgnent of the Adm nistrator

to prescribe or enforce an em ssion standard for control of a

hazardous air pollutant or pollutants, the Adm ni strator may,

in lieu thereof, pronulgate a design, equipnent, work
practice, or operational standard.
42 U.S.C. 8§ 7412(h)(1). It is “not feasible to prescribe or
enforce an em ssion standard” in “any situation in which the
Adm ni strator determ nes” that:
(A) a hazardous air pollutant or pollutants cannot be emtted
t hrough a conveyance desi gned and constructed to emt or
capture such pollutant, or that any requirenent for, or
use of, such a conveyance woul d be i nconsistent with any
Federal State or local law, or
(B) the application of measurenment nethodology to a

particular class of sources is not practicable due to
t echnol ogi cal and economc limtations.
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42 U.S.C. 8 7412(h)(2). If the Admnnistrator determnes that it is
not feasible to prescribe or enforce an em ssions standard:

|f after notice and an opportunity for conment, the owner or
operator of any source establishes to the satisfaction of
the Adm nistrator that an alternative nmeans of em ssion
limtation will achieve a reduction in em ssions of any air
pol lutant at |east equivalent to the reduction in em ssions
of such pollutant achi eved under the requirenments of [42
US C 8§ 7412(h)(1)], the Admnistrator shall permt the use
of such alternative by the source for purposes of conpliance
with this section with respect to such pollutant.

42 U S.C. 8§ 7412(h)(3).

The NESHAP prescribes work practices for air pollutants
i ncl udi ng asbestos; it also allows the EPA to approve alternative
work practices on a case-by-case basis if certain procedures are
fol | owed. Those procedures are outlined in 40 CF. R §8 61.12
whi ch cont ai ns general provisions that apply to NESHAPs for all air
pollutants; and in 40 CF. R 88 61.149 and 61. 150, which are part
of the NESHAP for asbestos.

Subpart A of the asbestos NESHAP, 40 CF. R 8§ 61.12, titled
“CGeneral Provisions,” reads in part:

(d) (1) If ,inthe Adm nistrator’s judgnent, an alternative
means of emssion limtation wll achieve a
reduction in em ssions of a pollutant froma source
at least equivalent to the reduction in em ssions
of that pollutant from that source achi eved under
any desi gn, equi pnment, work practice or operational
standard, the Admnistrator wll publish in the
Federal Register a notice permtting the use of the
alternative neans for purposes of conpliance with
the standard. The notice wll restrict the
perm ssion to the source(s) or category(ies) of
sources on which the alternative neans will achi eve
t he equi val ent em ssions reductions.

(2) Any notice under paragraph (d)(1) shall be

publ i shed only after notice and an opportunity for
a hearing.
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(3) Any person seeking perm ssion under this subsection
shal |, unl ess otherwi se specified in the applicable
subpart, submt a proposed test plan or the results
of testing and nonitoring, a description of the
procedures followed in testing or nonitoring, and a
description of pertinent conditions during testing
or nonitoring.

40 CF.R 8 61.12(d)(1)-(3).
The asbestos NESHAP allows an owner or operator of a

denolition site to use “an alternative em ssion control and waste
treatnent nmethod that has received prior approval by the
Adm nistrator according to the procedure described in 8§
61.149(c)(2).” 40 CFR § 61.150(a)(4). To obtain the
Adm ni strator’s approval

[A] witten application must be submtted to the Adm ni strator
denonstrating that the following criteria are net:

() The alternative nethod wll control asbestos
em ssions equivalent to currently required
met hods.

(1) The suitability of the alternative nethod for

the i ntended application.

(rit) The alternative method will not violate other
regul ati ons.

(1v) The alternative nethod will not result in
i ncreased water pollution, |and pollution, or
occupati onal hazards.
40 C.F.R 8 61.149(c)(2).

2. VWhet her AOC was alternative work practice under 40 C.E. R
8§ 61.149

Plaintiff clains that there is only one procedure for EPA
approval of an alternative work practice, found at 40 CF. R 8§
61. 12, and the Gty and EPA did not conply with it. Because the
EPA did not provide notice and a hearing before the AOCC becane

effective, plaintiff argues, the AOCC therefore is not a validly
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approved alternative work practice, and thus has no | egal effect.
Plaintiff argues that the AOCC does not refer to 88 61.150 or
61. 149, and def endants present no evi dence they conplied wth those
sections. Plaintiff objects in particular that the city never
denonstrated that the wet denolition nethod’ s em ssions control is
“equi valent to” currently approved nethods, which is a requirenent
under both 8 61.12 and 8§ 61.149(c)(2).

Def endant s argue that the AOC shows that the EPA approved the
wet denolition nethod as an alternative em ssion control nethod
under 40 CF.R 8 61.150. Defendants claimthe city conplied with
procedures required by 40 C F. R 88 61. 150 and 61.149(c)(2), citing
a February 2003 letter fromdefendants’ attorney to the EPA and a
mul ti media presentation made to the EPA regarding the airport
expansion project in April 2003. Def. Exh. 33 and 34. Defendants
claim these materials are witten applications to the EPA
Adm nistrator for an alternative work practice

The Court finds that the witten application procedure in 40
CF.R 8 149(c)(2) does not apply to denolition and renovation
operations, but only to the disposal of the asbestos-|aden waste
the denolition generates. Section 149 applies to owners or
operators “of any source covered under the provisions of § 61.142.”
40 C. F.R 8§ 61.149. The sources covered under 8§ 61.142 are
asbestos mlls, which are defined as “any facility engaged in
converting . . . asbestos ore into commercial asbestos.” 40 C F. R
§ 61.141. A though 8 61.150 directs owners and operators of

denolition operations to conply with various provisions, including
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the “use of an alternative em ssion control and waste treatnent
met hod” that has received the Adm nistrator’s approval under the
procedures in 8 61.149(c)(2), in context, it is clear that 8§ 61. 150
applies to the handling, shipnent, and disposal of asbestos
containing waste. Section 61.150 does not govern the denolition
procedures to be followed; it only specifies the proper nethod for
handling the resulting waste materials. Defendants have not
established why, as a matter of law, the less restrictive approval
process described in the NESHAP section pertaining to the di sposal
of asbestos waste should be inported into the denolition and
renovation section.

The Court finds that, as a matter of | aw, the AOC coul d not be
validly issued pursuant to 40 CF. R 88 61.149(c)(2) and 61. 150.

Def endants al so argue that the county health departnent’s
approval s of individual wet denolitions (prior to the 2003 AQOC)
constitute approval of the wet denolition nethod as an alternative
work practice. This argunment fails as a matter of law. The cited
provi sions, 88 61.150(a)(4) and 61.149(c)(2), are non-del egable to
the States under 40 C.F. R 8 61.157(b). The authority to approve
alternative em ssion control standards and waste treatnment nethods
is retained by the Admnistrator of the EPA 1d. The EPA
specifically retained the authority to approve alternative
standards in its delegation of authority to Mssouri to adm nister
t he NESHAP. See Del egation of Authority to the State of M ssouri,
46 Fed. Reg. 27392 (May 19, 1981). The county health departnent

had no valid del egated authority to approve an alternative em ssion
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control standard or work practice pursuant to the NESHAP. Thus,
the county’s approvals of individual wet denolitions could not
constitute alternative em ssion control standards under t he NESHAP

3. VWhet her AOC was alternative work practice under the d ean
Al r Act

Def endants also rely on 42 U.S.C. § 7412(h)(3) as a basis for
the EPA s approval of the wet denolition nmethod. Defendants argue
that it was not economcally feasible to renobve joint conpound
prior to denolition, and thus the EPA was justified in approving an
alternative work practice. However, defendants present no evi dence
that the EPA approved the wet denolition nethod as an alternative
work practice pursuant to 42 U.S.C. § 7412(h)(3).

Def endants al so suggest that 8 7412(h)(1) and 8 7412(h)(3)
provide two separate avenues for the EPA to approve alternative
work practices. This argunent msinterprets the statutory schene.

The EPA mnust pronulgate a nuneric emssions |imtation
whenever possible, and if not, the EPA can instead pronulgate a
work practice. 42 U.S.C. 8§ 7412(h)(1), (4). The EPA may also
provide an alternative work practice standard, as long as the
alternative is “equivalent to the reduction in em ssions
achi eved under the requirenents of” Subsection (1), which in turn
is provided in lieu of a nunerical em ssions standard. 42 U S.C. §
7412(h)(3).

The asbestos NESHAP is a series of work practice standards
that are provided, instead of nunerical emssions limtations, to

limt asbestos emssions. The only circunstance in which the
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asbest os NESHAP all ows wet denolition as it was perforned at the
airport site is when an entire facility containing RACM is
denol i shed under order of state or |ocal governnent agency because
the facility is structurally unsound. See 40 C. F. R 88 61. 145(a) (3)
and 61.145(c)(9). Sone NESHAP provisions require materials to be
wetted - - - for exanple, RACMnust be wetted during stripping and
after it is renoved, unless doing so would pose safety risks for
abat ement workers (as when the tenperature drops bel ow freezing).
See 40 CFR 8§ 61. 145(c) (4) (1), 61. 145(c)(6) (1),
61.145(c)(7)(iii). No provision of the NESHAP al | ows an owner or
operator to wet denolish a structurally sound building wthout
witten approval fromthe EPA

The wet denolition nmethod thus is not a specified “work
practice” authorized by 42 U.S.C. 8§ 7412(h)(1). The AQOC-approved
wet denolition nethod nust, under the statutory schenme, be an

alternative work practice and nust fall wunder 42 U S C 8

7412(h) (3). That provision requires notice and opportunity for
comment, and a denonstration that the alternative work practice
achi eves a reduction in em ssions equivalent to the work practice
aut horized by Subsection (1). The inplenenting regulations
describing how the EPA approves an alternative work practice
authorized by 8§ 7412(h)(3) are found in the General Provisions
section of Subpart A of the NESHAP, 40 C.F.R 8 61.12. The Court
finds that as a matter of law, the city was required to conply with

Section 61.12.
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4. VWhet her the AOC was validly i ssued pursuant to 40 C.E. R
8§ 61.12

Section 61.12., the general provisions section of the NESHAPs,
requires a person seeking permssion to use an alternative work
practice to “submt a proposed test plan or the results of testing
and nmoni toring, a description of the procedures followed in testing
or nonitoring, and a description of pertinent conditions during
testing or nonitoring” to the Adm nistrator of the EPA. 40 C. F. R
8§ 61.12(d)(3). The regulation also requires the Adm nistrator of
the EPA to provide notice and an opportunity for a hearing and to
publish the notice permitting the alternative work practice in the
Federal Register. 40 CF.R 8 61.12 (d)(1)-(2).

The parties have not presented evidence that the EPA provi ded
a notice and comment period before issuing the ACC or that the EPA
publ i shed notice in the Federal Register after the ACC was i ssued.
The EPA is not a party to this action, and it is not for the Court
to determ ne whether the EPA followed its own regulations and
provided public notice, the opportunity for a hearing, or
publication of the AOC in the Federal Register. Wether the
defendants perforned their obligations in seeking approval of the
wet denolition nmethod, however, is within the scope of the Court’s
inquiry.

Def endants argue that the city denonstrated in witing that
the wet denolition nethod controlled em ssions equivalent to

currently required nmethods, citing a February 28, 2003 letter from
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their attorney to the EPA and an April 2003 Powerpoint
presentation titled “Airport Briefing”.

The Court notes that although defendants state that the
February 2003 letter enclosed “air nonitoring results and other
technical docunents to support the City's request,” those
supporting technical docunents have not been submtted to the
Court. The letter itself nentions enclosures relating to a project
in Fort Wrth, Texas, which apparently enpl oyed and tested the wet
denolition nethod. The letter also nentions nonitoring records
obtained fromthe St. Louis airport site._ Wthout the supporting
docunents, the Court is unable to determ ne whether the city
submtted to the EPA the testing and nonitoring materials required
by the regulation. Standing alone, the letter is insufficient as
a witten application for an alternative work practice, because it
does not contain a “proposed test plan or the results of testing
and nonitoring, a description of the procedures followed” therein,
and “a description of pertinent conditions during testing or
nonitoring,” as required by 40 CF.R 8§ 61.12(d)(3).

Def endants’ attorney states that the Airport Briefing was
presented to EPA representatives in April 2003 and constitutes a
witten request for an alternative work practice. See John Cow ing
Aff., Def. Exh. 32. Defendants provide a printout of the Powerpoint
presentation but did not provide a record of the verbal portion of
the Airport Briefing proceedings.

The Powerpoint presentation expresses the airport’s belief

that wet denolition is safe and conplies wth applicable
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regul ations, and it states that the EPA has authority to approve an
alternative work practice under 40 C.F.R 8 61.150(a)(4). The
presentation summarizes the EPA's earlier “approval” of the wet
denolition nethod in its Novenber 17, 2002 letter and its
subsequent “m d-course change in the interpretation of asbestos
removal regulations” in the January 22, 2003 letter. The
presentation enphasizes that the EPA's reversal could bring the
airport’s “$1.1 billion, 7 year project to an indefinite halt” and
woul d cost “over $25 million and 6 to 12 nonths of delay on the
entire Airport project.” The presentation states that instead of
a one-day demolition costing “$7,000 per structure for a
residential parcel, EPA' s change would force work to 5 days and
$30,000 per structure.” 1d. at 13. The presentation does not
describe the wet denolition process or mention air nonitoring
procedures or results. Thus, the Powerpoint presentation is
insufficient as a witten application for an alternative work
practice. See 40 CF.R 8§ 61.12(d)(3).

Def endants claimthat “over two hundred air nonitoring tests
were taken” at denolitions during the expansion project.
Defendants assert that the average concentration of airborne
asbestos was too lowto present a risk of asbestos-rel at ed di sease.
Def endants rely on “St. Louis Airport Expansion Denolitions Data

Eval uation,” prepared by EPA officials on August 6, 2004, and on
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t he assessnent of that evaluation by defendants’ expert, WIIliam
Dyson. Def. Exh. 17 and 18.2%°
The evaluation is a statistical analysis of 36 data sets of
air sanples taken upwind and downw nd of sites that were wet-
denol i shed. The eval uation authors concluded that “the wetting
process appeared effective on average in the control of large-fiber
[asbestos] release.” 1d. at 24. The authors provided several
caveats: “the data set has many deficiencies,” and the data “were
not obtained for scientific purposes,” although the data were
collected by “environnental professionals and sone trust nust be
placed in their expertise and judgnent” regarding, for exanple,
wind direction changes and the distance of sanplers from the
demolition.” |1d. at 11-12. The authors concluded as foll ows:
Gven the caveats of this report, no conclusions can be
confidently drawn on the effectiveness of the wetting process
for individual buildings. . . we cannot infer that there was
or was not a release of asbestos. . . . It is our
recomendation that scientifically-designed studies Dbe
conducted to assess the effectiveness of the wet-denolition
process in controlling asbestos rel ease.
Id. at 24.
The Court finds that the eval uati on does not denonstrate as a
matter of law that the EPA determned that the wet denolition
met hod was “equivalent to” current nethods of asbestos em ssions

control standards and work practices. The evaluation is dated

August 6, 2004, nore than a year after the AOC becane effective and

20 The |l ast page of Exhibit 17 is | abeled “Page 24 of 52;”
it is not clear whether the pages were m s-nunbered or defendants
submtted only half of the evaluation for the Court’s
consideration. The Court will evaluate the exhibit as submtted.
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approxi mately 2 nonths after wet denolitions were suspended. Thus,
the evaluation could not constitute the testing results or
procedures required to be submtted by an owner or operator seeking
approval of an alternative work practice.

To the extent defendants argue that the eval uation shows that
the wet denolitions pose no continuing danger, the Court again
finds this to be irrelevant to the i ssue of whether the defendants
violated the NESHAP, a strict liability statute.

WIlliam Dyson’s deposition testinony about the scientific
quality of the airport’s air sanpling procedures alsois irrelevant
to the issue of whether the defendants submtted air nonitoring
procedures or results to the EPA in order to seek approval of the
ACC as an alternative work practice.?

5. Fi ndi ngs

The Court finds that the defendants have not shown that they
conplied with 40 CF. R 8 61.12. As stated above, it is not for the
Court to say whether the EPA's course of action was correct, or
whet her the EPA in fact determned that the wet denolition nethod
was equi val ent to existing nmethods. The defendants nonet hel ess had
an independent duty to conply with obligations the regul ations
i nposed on them and they have failed to establish that they did
so. The defendants have not shown that they provided the EPA with

sufficient information to nake a determnation that the wet

21 Al t hough the Dyson deposition refers to an exhibit
containing air-nonitoring data fromthe airport expansion
project, the deposition exhibits were not submtted to the Court.
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denolition nethod was “equi val ent to” currently required net hods of
denol i shing asbest os-contai ning structures.

I n a conprehensi ve regul atory schene such as the O ean Air Act
and asbestos NESHAP, the failure of an owner or operator of a
pol | utant source to conply with regul ati ons cannot be overl ooked or
excused as having no legal effect, even if the overseeing
regul atory agency permts the owner or operator to proceed or
suggests it wll not be held liable for the violation. (See

US EPA v. Cty of Geen Forest, Arkansas, 921 F.3d 1394, 1405

(8th Gr. 1990), quoting Student Pub. Interest Research G oup of

New Jersey, Inc. v. Georgia-Pacific Corp., 615 F. Supp. 1419, 1427

(D.C. N.J. 1985) (“[Algency inaction is precisely the circunstance
in which private action is appropriate. . . ‘[C]tizen suits .
are required nost [in] instances where an agency encourages a
polluter to believe its unlawful behavior will go unpunished.’”)
The defendants’ failure renders the ACC legally ineffective
as a legitimate approval of the wet denolition nmethod as an
alternative work practice. Accordingly, the Court finds that the
defendants are liable for sixty-four NESHAP violations for wet
denolitions conducted pursuant to the ACC.

G Resource Conservati on and Recovery Act Claim

Plaintiff’s conplaint alleges that the ACMthat the defendants
“di scarded and disposed of” during wet denolitions was “solid
wast e” under the Resource Conservation and Recovery Act, Pub. L.
94-580, OCct. 21, 1976, 90 Stat. 2795; 42 U.S.C. § 6903(27).

Plaintiff argues that defendants’ disposal of solid waste “nmay
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present an imm nent and substantial endangernent to health and/or
the environnent within the nmeaning of” the RCRA 42 U S.C 8§
6972(a)(1)(B). Conplaint at § 45. Defendants nove for summary
judgnent in their favor on plaintiff’s RCRA claim arguing that
plaintiffs have not shown that the city's conduct creates an
imm nent and substantial endangernent because any potenti al
“rel ease of asbestos fibers was nowhere near the anobunt necessary
to create a threat to health.” Def. Mem in Supp. of Summ J. at
13. Defendants al so maintain that proof of contam nation at a site
does not al so prove that an imm nent and substantial endangernent
exi sts.

Plaintiff responds that there is a genuine issue of materi al
fact as to whether the denolition of hundreds of asbestos-
containing buildings wthout NESHAP conpliance nmay present an
i mm nent and substantial endangerment to public health.

The RCRA provides for citizen suits against “any person
who has contributed to or is contributing to the past or present
handl i ng, storage, treatnent, transportation, or disposal of any
solid or hazardous waste which may present an inmmnent and
substanti al endangernent to health or the environnent.” 42 U S.C
8§ 6972(a)(1)(B).

To prevail on a claimunder 8§ 6972(a)(1)(B), the plaintiffs

must prove: “(1) that the defendant is a person, including,

but not limted to, one who was or is a generator or
transporter of solid or hazardous waste or one who was or is
an owner or operator of a solid or hazardous waste treatnent,
storage, or disposal facility; (2) that the defendant has
contributed to or is contributing to the handling, storage,

treatnment, transportation, or disposal of solid or hazardous
waste; and (3) that the solid or hazardous waste may present
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an immnent and substantial endangernent to health or the
envi ronnent . ”

Parker v. Scrap Metal Processors, Inc., 386 F.3d 993, 1014-1015

(11th Gr. 2004), quoting Cox v. Gty of Dallas, Tex., 256 F.3d

281, 292 (5th Cir. 2001).
Whet her a substantial and i nm nent danger exists is a question

of fact. Raytheon v. MG aw Edi son Co., 979 F. Supp. 858, 862 (E. D

Ws. 1997). “Because hazardous substances are, by definition,
capabl e of causing serious harm a substantial endangernent may
exi st whenever the circunstances of a rel ease or threatened rel ease
of a hazardous substance are such that the environnent or nenbers
of the public my becone exposed to such substances and are

therefore put at risk.” US v. Conservation Chem Co., 619

F. Supp. 162, 195 (D.C. Mb. 1985) (rejected on other grounds by U S.

V. Northeastern Pharnmaceutical & Chem Co., Inc., 810 F. 2d 726, 741

(8th Cir. 1986)).

The use of the word “may” is “expansive |anguage
intended to confer wupon the courts the authority to grant
affirmative equitable relief to the extent necessary to elimnate

any risk posed by toxic wastes.” Raynond K. Hoxsie Real Estate

Trust v. Exxon Educ. Found., 81 F. Supp.2d 359, 365 (D. R I. 2000),

citing Dague v. Gty of Burlington, 935 F.2d 1343, 1355 (2d Cir.

1991) (original enphasis), and quoting United States v. Price, 688

F.2d 204, 213-14 (3d Gr. 1982), (criticized on other grounds by

Morris v. Anmerican Nat. Can Corp., 941 F.2d 710, 715 (8th Cr.

1991)). Immnence “inplies that there nust be a threat which is
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present now, although the inpact of the threat may not be felt

until later.” Mqghrig v. KFC Western, Inc., 516 U S. 479, 486

(1996) (original enphasis). “[A]ln endangernent is substantial ‘if
there is some reasonable cause for concern that soneone or
sonet hi ng nay be exposed to a risk of harm. . . if renedial action

is not taken.’” Hoxsie Trust, supra, at 366, quoting Lincoln

Properties, Ltd. v. Higgins, 1993 W 217429, *13 (E. D. Cal

1993) (addi ti onal citations omtted). Endangernment nmeans “a
threatened or potential harm and does not require proof of actual
harm” |d. (citations omtted).

One court has found that “conpliance (or nonconpliance) with
federal or state environnental standards is a determ native factor
in assessing whether a particular form of contam nation presents
the possibility of 1immnent and substantial endangernent.”

Interfaith Cnty. Org. v. Honeywell Intl, Inc., 188 F. Supp.2d 486,

503 (D. N.J. 2002), citing 3 S. Cooke, The Law of Hazardous Waste,

§ 15.01[3][e] at 15-11, 15-12 (2001)."

Def endants cite Two Rivers Terminal, L.P. v. Chevron USA

Inc., 96 F.Supp.2d 432 (MD. Pa. 2000), in support of their
argunent that proof of contam nation does not al so constitute proof
of an i nm nent and substantial threat to health. The RCRA claimin
the Two Rivers case was decided on the facts and is of little help

here. In Two Rivers, efforts to clean up the site, including the

removal of contam nated soil, had been ongoing for several years.
Id. at 444. Extensive sanpling data showed that the concentration

of contam nants had decreased. 1d. at 445. An environnental study
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conducted at the site concluded that the remaining contam nants
posed no danger to drinking water because “the high iron content of
the groundwater had nmade it unusable for drinking anyway,” and
groundwater flowed in the opposite direction from nearby drinking
wells. Id. On those facts, the court concluded that an i mm nent

harm did not exist. 1d. The facts presented in Two Rivers are

di stingui shable fromthe instant facts in too many ways for the
decision to aid defendants.

Plaintiff maintains that a fact dispute exists as to whether
the wet denolitions nay create a substantial and i nm nent threat of
harm Plaintiff notes that the EPA wote in 2002 that the failure
to renove RACM before denolition “greatly increases the chance of
soil contam nation, and/or |eaving RACM debris at the site.” See
Pl. Exh. 24. Plaintiff alleges that the EPA evaluation and
Landscape Building sanpling data show that asbestos was rel eased
into the air during wet denolitions. See Def. Exh. 17 and PI. Exh.
36.

In an evaluation of air-sanpling data fromthe airport, the
EPA authors reported they “cannot infer that there was or was not
a rel ease of asbestos” during the wet denolitions for which sanpl es

were avail abl e and anal yzed. Def. Exh. 17 at 24. 22

22 The eval uation anal yzed existing data fromair sanples
taken at wet denolitions at the airport expansion site. Def. Exh.
17 at 6. The data were produced by | aboratories, and sanpl es
“were archived . . . for thirty days and then disposed.” 1d. at
7. Those sanpl es were anal yzed usi ng Phase Contrast M croscopy
(PCM, a nmethod which the evaluation authors noted “m sses being
able to count up to 99-percent of the asbestos fibers actually
present as they are either too short to be counted or too thin to
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The <city denolished the Landscape Building, which was
structurally unsound, in Septenber 2004, collected data during the
denolition, and nade a report on the data available to the EPA. Pl.
Exh. 36 at 1. The EPA's O fice of Research and Devel opnent prepared
a menorandumfollowing their review of the data report. Id. In the
menor andum the EPA stated: “Soil contamnation from either
ai rborne or waterborne transport of fibers is always a concern as
this could serve as a reservoir for future activity-related
releases.” 1d. at 6. The menorandum also stated that a
“significant source of long-term exposure [to asbestos] and
subsequent risk can be fromsettled dust and friable construction
debris (or from discarded construction debris that may becone
friable in the future).” Id. at 9.

The EPA further noted that the airport took eight soil sanples
at the Landscape Building site, and the soil sanples were bel owthe
regul atory threshold of asbestos concentration (one percent). |d.
at 7. However, the EPA al so found that the soil sanples were “not
particularly helpful at this site, as virtually all the downw nd
and downgradi ent area was paved, so the only soil was at the
perineter of the pavenent and not subject to waterflow ” |d. at 6.

The Court has found that the wet denplition nethod as used in

be seen.” 1d. at 6. The authors wote that the PCMdata “w || not
tell us if asbestos fibers were released.” |d. at 24.

The authors reported that another method of anal ysis,
Transm ssion El ectron Mcroscopy (TEM was enpl oyed, “typically
when PCM val ues were elevated.” 1d. at 7. The authors
characterized the avail abl e nunber of TEM data as “neager” but
noted the four doww nd TEM neasurenents were “all either very
| ow or non-detect concentrations.” |d. at 24.

65



the airport expansion project did not conply with the asbestos
NESHAP, which was designed to prevent the release of asbestos

fibers intothe air. See United States v. Hugo Key and Son, |nc.,

731 F. Supp. 1135, 1141 (D. R 1. 1989). The EPA has stated that
failure to renove RACM before denolition can result in soi
contam nation, and that soil contam nation can pose a risk of
future activity-related asbestos rel eases posing a public health
t hreat.

The Court need not determne here whether asbestos was
rel eased or whether the soil is or was contam nated as a result.
The Court asks, instead, whether possible asbestos contam nation
may pose a potential future risk. The Court finds that the
evidence currently before it is sufficient to create a factua
di sput e precl udi ng summary judgnent. The def endants have not shown
t he absence of a genuine issue of material fact as to whether the
wet denolitions conducted at the airport expansion project may
create a substantial and inmm nent endangernent to public health
Accordingly, the Court will deny defendants’ notion for sunmmary
judgnent on plaintiff’s RCRA cl ai ns.

I V. Concl usion

In summary, the Court finds that the asbestos NESHAP applies
to the single-famly residences at the airport expansion site, and
defendants were required to conply with the NESHAP when they
denol i shed those buildings. The defendants’ wuse of the wet
denolition nmethod to denolish structurally sound buil di ngs vi ol at ed

t he NESHAP, and the approval of the county and the EPA does not
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shield defendants fromliability. Because the evidence supports a
finding only as to 99 of the wet-denolished buildings, the Court
finds that the defendants are liable for 99 violations of the
asbest os NESHAP. To that extent, sunmary judgnent will be granted
in favor of plaintiff. The Court wll not grant summary judgnent
in defendants’ favor on plaintiff’s RCRA claim because the
plaintiff has shown that a possibility exists that there is
asbestos contami nation at the site that may pose a future risk of
har m

Accordi ngly,

| T 1S HEREBY ORDERED that the plaintiff’s notion for parti al
summary judgnent [# 29] is granted in part and denied in part.

IT IS FURTHER ORDERED that defendants’ notion for sumrary

judgnment [# 26] is denied.

b2

CARCL E./ JACKS
UNI TED STATES DI'STRI CT JUDGE

Dated this 15th day of Septenber, 2008.



