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Before TACHA, Chief Circuit Judge, SEYMOUR, PORFILIO, EBEL, KELLY,
HENRY, BRISCOE, LUCERO, MURPHY, HARTZ, O’BRIEN,
McCONNELL, and HOLMES, Circuit Judges.

HARTZ, Circuit Judge, joined by HENRY and MURPHY, Circuit Judges, and
joined in all but Part IV(B) by SEYMOUR, EBEL, BRISCOE, and LUCERO,
Circuit Judges.

We have granted en banc review in this case to resolve difficult issues
concerning intervention under Fed. R. Civ. P. 24. Several conservation
groups—Southern Utah Wilderness Alliance, The Wilderness Society, and the
Grand Canyon Trust (collectively, SUW A)—seek to intervene in a federal quiet-
title action brought by San Juan County, Utah, against the United States, the
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Department of Interior, and the National Park Service (the NPS). (We will refer
to the defendants collectively as the Federal Defendants.) The County sued to
quiet title to the right-of-way it claims for Salt Creek Road, “an unpaved and
ungraded jeep trail that runs in and out of Salt Creek” in Canyonlands National
Park. 69 Fed. Reg. 32,871 (June 14, 2004). Opposed to County control of the
road, SUWA applied to intervene as a matter of right under Fed. R. Civ. P.
24(a)(2) and permissively under Fed. R. Civ. P. 24(b). The district court denied
the applications, and SUWA appealed.

The original parties to the action, the County and the Federal Defendants
(collectively the Appellees), filed briefs supporting the district court’s denial of
intervention." A divided panel of this court held that SUWA was entitled to
intervene as a matter of right. See San Juan County v. United States, 420 F.3d
1197, 1201 (10th Cir. 2005). Because the panel granted intervention as of right,
it did not address permissive intervention. See id. at 1213—-14. We now hold: (1)
applicants for intervention need not establish standing, (2) sovereign immunity

does not bar SUWA’s intervention, and (3) despite satisfying the other

'On en banc review we have also received amicus briefs from a group of
civil-procedure and public-lands law professors (supporting intervention); a group
of environmental organizations (supporting intervention); Property Owners for
Sensible Roads Policy (supporting intervention); the States of Utah and Wyoming
(opposing intervention); the Mountain States Legal Foundation (opposing
intervention); and the States of New Mexico, California, and Oklahoma (neither
supporting nor opposing intervention). The State of Utah, although participating
on appeal only as an amicus, was granted leave to intervene by the district court
after this appeal was filed. It asserts a property interest in Salt Creek Road.
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requirements for intervention under Rule 24(a), SUWA is not entitled to intervene
as of right because it failed to overcome the presumption that its interest was
adequately represented by the Federal Defendants. We also affirm the district
court’s denial of SUWA’s application for permissive intervention under
Rule 24(b).
I. BACKGROUND

A. R.S. 2477 Rights-of-Way

The underlying controversy is one of many throughout the West that
concern an alleged right-of-way across federal land arising under Revised Statute
2477, enacted by Congress in 1866. R.S. 2477 provided for “right[s]-of-way for
the construction of highways over public lands, not reserved for public uses.” An
Act Granting the Right of Way to Ditch and Canal Owners over the Public Lands,
and for Other Purposes, Ch. CCLXII § 8, 14 Stat. 251, 253 (1866). This statute
reflected a “congressional policy promot[ing] the development of the unreserved
public lands and their passage into private productive hands,” S. Utah Wilderness
Alliance v. Bureau of Land Mgmt., 425 F.3d 735, 740 (10th Cir. 2005), by making
“a standing offer of a free right of way over the public domain,” id. at 741
(internal quotation marks omitted). See generally Harry R. Bader, Potential
Legal Standards for Resolving the R.S. 2477 Right of Way Crisis, 11 Pace Envtl.
L. Rev. 485 (1994). “[A] right-of-way could be obtained without application to,

or approval by, the federal government. Rather, the grant referred to in R.S. 2477
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became effective upon the construction or establishing of highways, in
accordance with the state laws.” Sierra Club v. Hodel, 848 F.2d 1068, 1078 (10th
Cir. 1988) (citations, brackets, and internal quotation marks omitted), overruled
in part on other grounds by Vill. of Los Ranchos de Albuquerque v. Marsh, 956
F.2d 970, 973 (10th Cir. 1992) (en banc).

R.S. 2477 was repealed by the Federal Land Policy and Management Act of
1976, Pub. L. No. 94-579, § 706(a), 90 Stat. 2743, 2793. But that Act “explicitly
protect[ed] R.S. 2477 rights-of-way in existence” at the time of its enactment.
Sierra Club, 848 F.2d at 1078. Because such a right-of-way could have come into
existence without any judicial or other governmental declaration, much litigation
continues over whether rights-of-way were in fact created on public land.

B. Earlier Litigation

San Juan County’s quest for title to Salt Creek Road stems from its
dissatisfaction with restrictions on travel imposed while the road has been under
federal control. In 1992 the NPS began preparation of a Backcountry
Management Plan for Canyonlands National Park. See S. Utah Wilderness
Alliance v. Dabney, 7 F. Supp. 2d 1205, 1207 (D. Utah 1998), rev’d, 222 F.3d 819
(10th Cir. 2000). SUWA submitted comments and communicated with NPS
personnel with the goal of closing Salt Creek Road to vehicular traffic. The final
Backcountry Management Plan, published in January 1995, established a system

of gates and permits to limit vehicular traffic, but it stopped short of closing the
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road. SUWA sued the NPS in federal court, challenging the plan. See id. at
1206, 1209. On June 19, 1998, the district court ruled that the NPS had violated
the National Park Service Organic Act by permitting vehicular traffic in Salt
Creek Canyon beyond Peekaboo Spring (also referred to as Peekaboo campsite).
See id. at 1211. As a result of this decision, the Canyon was closed to vehicular
traffic.

On August 15, 2000, we reversed the district court, holding that it had used
an improper standard of review and remanding for further proceedings. See
S. Utah Wilderness Alliance v. Dabney, 222 F.3d 819, 822, 829 (10th Cir. 2000).
Shortly thereafter, on October 23, 2000, the NPS issued a temporary order closing
Salt Creek Canyon above Peekaboo Spring to vehicular traffic while it engaged in
formal rulemaking regarding use of the Canyon.

Two days later the County, asserting an R.S. 2477 right-of-way through
Salt Creek Canyon, informed Canyonlands officials that NPS signs and gates near
Salt Creek Road would be forcibly removed by County officials if the NPS did
not remove them by December 1, 2000. A few days after the deadline, County
officials removed the NPS signs and drove vehicles into the Canyon, allegedly
with the NPS’s acquiescence.

SUWA, concerned about the potential environmental damage from these
activities, moved to amend its complaint in the ongoing litigation to add the

County and the State of Utah as defendants. The proposed amended complaint
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contended that “[t]he NPS . .. has an obligation and duty to determine the
validity of property claims adverse to the United States, and to require
specifically that the State of Utah and San Juan County demonstrate the validity
of its [sic] alleged right-of-way before making a decision or taking agency action
allowing use of Salt Creek as a claimed ‘highway’ right-of-way.” Aplee.
(County) App. at 31. (SUWA named the State in addition to the County because
it was an alleged co-owner of Salt Creek Road.) It also sought “an order
enjoining San Juan County and the State of Utah from engaging in further
activities for which no valid right-of-way has been established.” Id. The NPS,
“while not agreeing with all of SUWA’s legal or factual allegations,” did not
oppose SUWA’s motion to amend the complaint, agreeing that joinder of the
County and the State “would enhance the prospects that issues pertinent to the
questions of agency management of resources in Salt Creek Canyon . . . [could]
be resolved in an orderly way” and “would also give the court jurisdiction to
ensure that San Juan County’s and the State’s actions pending final resolution of
these issues do not limit the ability of the court to grant complete relief.” Order
at 6, S. Utah Wilderness Alliance v. Nat’l Park Serv., No. 2:95CV559K (D. Utah
Feb. 1, 2001).

The district court granted SUWA’s motion to amend on February 1, 2001,
stating that addition of the County and the State was “necessary for the complete

and just adjudication of this matter.” Id. In addition, the court, with the
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agreement of the NPS and SUWA, stayed proceedings on all issues—with the
exception of whether an R.S. 2477 right-of-way existed—until the NPS’s
rulemaking process was completed.

In August 2002 the County and the State separately moved for a partial
summary judgment that they held a perfected R.S. 2477 right-of-way in the
portion of Salt Creek Road above Peekaboo Spring. The NPS opposed the
motions. It advanced several grounds, but the common essence of each ground
was that the existence of the right-of-way would need to be determined in a suit
under the Quiet Title Act and the County and the State had not filed such a suit
(and had not satisfied certain jurisdictional prerequisites for a suit, such as
providing 180 days’ notice to the appropriate federal agency). It said that the
State and County could file a quiet-title suit by means of a cross-claim and even
said, perhaps disingenuously, that it had anticipated that such a cross-claim would
be filed. Two weeks later SUWA submitted a short memorandum containing a
one-sentence adoption of the NPS’s argument and opposing the summary-
judgment motions.

On January 15, 2003, the district court denied the motions for partial
summary judgment. It was perplexed, and no doubt perturbed, by the position of
the NPS and SUWA:

SUWA has sued the NPS for, among other things, an alleged

obligation and duty to determine the validity of property claims
adverse to the United States and to require specifically that the State
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and San Juan County demonstrate the validity of its alleged right-of-
way before making a decision or taking agency action allowing use
of Salt Creek Canyon as a claimed “highway” right-of-way. The
State and County have asked for such a determination regarding their
R.S. 2477 claims—a determination which SUW A has sued the NPS
to obtain. Now, almost two years after the NPS supported SUWA’s
request to name the State and the County as defendants in this action
so that the R.S. 2477 issue could be resolved, the NPS and SUWA
suddenly assert that the court has no jurisdiction to make such a
determination. At the various status conferences that have been held
in this case, no mention was ever made by the NPS or SUWA that
they were expecting—or demanding—that cross-claims be filed by
the State and County. Further, if a claim was necessary to resolve
this issue, it is unclear why the NPS itself has not asserted cross-
claims against the State and County.

Aplt. Add. at 8-9 (Order, Jan. 15, 2003). Despite its displeasure with the NPS
and SUWA, the court rejected the motions by the County and the State because
the R.S. 2477 issue had not been raised in a proper quiet-title claim. Then,
apparently acting sua sponte, the court dismissed the County and the State from
the litigation, explaining:

[Wlhile the NPS and SUWA have achieved their goal of convincing
the court that it does not have jurisdiction to entertain motions for
partial summary judgment, they have also compelled the dismissal of
the State and County as defendants in this action because the State
and County have been precluded from defending themselves in this
lawsuit, as their only defense in this case is to seek an affirmative
determination that they own a valid and perfected right-of-way. The
court will not order the State and County—against their wishes—to
file suit against the United States, and the NPS has declined, for
whatever reason, to file its own cross-claim against these entities.
Because of the legal quagmire created by these unique circumstances
and the fact that the State and County have been precluded from
defending themselves, the court will not grant any relief against these
defendants in this action. Thus, there is no reason for the State and
County to be named as defendants in this action. This court never
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would have granted leave to amend SUWA’s complaint to add these

defendants had the NPS and SUW A made clear to the court that the

State and County would be required—against their wishes—to sue

the NPS as a prerequisite to defending themselves. Thus, the only

just result is to dismiss the State and County from this action.
Id. at 9-10.

C. This Litigation

On June 14, 2004, the NPS issued a final rule prohibiting motor vehicles in
Salt Creek Canyon beyond Peekaboo Spring and erecting a gate to effect this
closure. See 36 C.F.R. § 7.44 (2004). The notice accompanying the decision
reflected the NPS’s conclusion that the County and the State held no R.S. 2477
right-of-way: “[I]t has not been shown that a valid right-of-way was constructed
during the period when the lands were unreserved. Promulgation of this rule will
not affect the ability of the County or State to pursue in an appropriate forum the
claim that this is a valid R.S. 2477 right-of-way.” 69 Fed. Reg. at 32,872.
Without waiting a day, the County filed this quiet-title action, naming the United
States, the Department of Interior, and the NPS as defendants. The first cause of
action in its amended complaint, filed on June 30, 2004, claims an R.S. 2477
right-of-way in Salt Creek Road. It alleges that the NPS’s “acts have wrongfully
denied [the County] and the public the use of the Salt Creek road and disturbed

[the County’s] quiet enjoyment of its R.S. 2477 right-of-way.” Aplt. App. at 17.

The second cause of action seeks a declaration that a system of gates put in place
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by the NPS deprives the County of its use of the right-of-way for vehicular travel.

The County asserts that it acquired its right-of-way before the federal
government reserved the land for Canyonlands National Park in 1962. See Nat’l
Park Serv., Canyonlands Environmental Assessment Middle Salt Creek Canyon
Access Plan, app. 4, at 159 (June 2002) (explaining that land for Canyonlands
National Park was withdrawn on April 4, 1962, in anticipation of legislation to
establish the Park). Its amended complaint details a series of alleged uses of the
right-of-way from the 1890s through 1962, including construction and use of a
road by a homesteader to access his homestead, construction and use of a road by
a cattle company to trail cattle and haul supplies, use by hikers and explorers, use
by persons in jeeps for commercial and sightseeing purposes, and use by oil and
gas companies to access drilling locations. It claims that the right-of-way must
be “sufficient in scope for vehicle travel as reasonable and necessary and
according to the uses to which it was put prior to” April 1962. Aplt. App. at 16.

On July 6 and August 4, 2004, the groups comprising SUWA timely sought
to intervene as a matter of right and permissively. The district court denied the
applications on October 29, 2004, stating:

Well it seems to me that the pleadings define the case in a very
narrow fashion and the existence or non-existence of a right-of-way

and its length and its breadth are matters which it seems to me are
fact driven and while I’'m always interested in all the help that the
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court can get it would appear to me that the parties in this matter
have a point.

I am going to deny the motion to intervene on the part of the

petitioners, both the motion to intervene as a matter of right and the

motion to intervene permissively and we’ll deny that in each

instance. It appears to me that the parties may adequately present the

necessary materials for an appropriate determination.

However if the prospective intervenors wish to participate as

amicus in the furnishing of material written in nature to the court I’'m

certainly happy to grant them status as amicus if they so desire in

contrast to the status of a party, but I’ll leave that to the necessary

requests in the event that people wish to participate in that fashion.
Id. at 198-99. SUWA appeals this ruling. We have jurisdiction under 28 U.S.C.
§ 1291.
I1. STANDING TO INTERVENE

San Juan County first contends that SUW A cannot intervene under either
Fed. R. Civ. P. 24(a) or (b) because it lacks Article III standing. Article III of the
Constitution limits the jurisdiction of federal courts to Cases and Controversies.
U.S. Const. art. III, § 2. The Supreme Court has held that a suit does not present
a Case or Controversy unless the plaintiff satisfies the requirements of Article III
standing—namely, the plaintiff must (1) have suffered an injury in fact (2) that is
fairly traceable to the defendant’s conduct and (3) that is likely to be redressed by
a favorable decision. See Bennett v. Spear, 520 U.S. 154, 167 (1997).

Although it observed that “circuit courts addressing this issue have reached

different results,” San Juan County, 420 F.3d at 1204, the panel opinion in this
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case concluded that “prospective intervenors need not establish their own
standing to sue or defend, in addition to meeting Rule 24’s requirements, before
intervening,” id. at 1203. The panel held that so long as there was Article 111
standing for the original party on the same side of the litigation as the intervenor,
the intervenor need not itself establish standing. See id. at 1206. In support, it
observed that “on many occasions the Supreme Court has noted that an intervenor
may not have standing, but has not specifically resolved that issue, so long as
another party to the litigation had sufficient standing to assert the claim at issue,”
id. at 1205 (citing McConnell v. Fed. Election Comm ’'n, 540 U.S. 93, 233 (2003);
Arizonans for Official English v. Arizona, 520 U.S. 43, 66 (1997); and Diamond
v. Charles, 476 U.S. 54, 64 (1986)). This failure to resolve the intervenor’s
standing was significant because the Court could not simply ignore whether the
requirements of Article III had been satisfied. “[S]tanding implicates a court’s
jurisdiction, [and] requires a court itself to raise and address standing before
reaching the merits of the case before it.” Id. The panel recognized, however,
that “if the original party on whose side a party intervened drops out of the
litigation, the intervenor will then have to establish its own standing to continue
pursuing litigation.” See id. at 1205 n.3.

On rehearing en banc we adopt the panel’s reasoning on this issue and hold

that parties seeking to intervene under Rule 24(a) or (b) need not establish Article

III standing “so long as another party with constitutional standing on the same
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side as the intervenor remains in the case.” Id. at 1206. In that circumstance the
federal court has a Case or Controversy before it regardless of the standing of the
intervenor.
III. SOVEREIGN IMMUNITY

A. Description of the Sovereign-Immunity Claim

Before we turn to the application of Fed. R. Civ. P. 24 to this case, we must
first determine whether granting SUW A intervention under this rule would
infringe upon sovereign immunity in litigation under the Quiet Title Act,
28 U.S.C. § 2409a, enacted in 1972. The Federal Rules, of course, ordinarily
govern proceedings in federal court. See Fed. R. Civ. P. 1. Under the Rules
Enabling Act, “The Supreme Court shall have the power to prescribe general rules
of practice and procedure and rules of evidence for cases in the United States
district courts (including proceedings before magistrate judges thereof) and courts
of appeals,” 28 U.S.C. § 2072(a), and “[a]ll laws in conflict with such rules shall
be of no further force or effect after such rules have taken effect,”id. § 2072(b).
On the other hand, “[s]uch rules shall not abridge, enlarge or modify any
substantive right,” id.; and Fed. R. Civ. P. 82 states that the rules “shall not be
construed to extend or limit the jurisdiction of the United States district courts or
the venue of actions therein.”

Judge McConnell’s concurrence (the “SI concurrence”) contends that

intervention by SUWA under Rule 24 would improperly expand the district
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court’s jurisdiction because it would abridge sovereign immunity. The SI
concurrence’s sovereign-immunity argument goes far beyond anything presented
to this court by the Appellees, who mention sovereign immunity almost in passing
with essentially no citation to authority that would clarify the scope of what is
being asserted. But questions regarding our jurisdiction must be addressed, so we
proceed despite the absence of helpful briefing.

The SI concurrence’s concern about adding SUWA as a defendant is not
that the Quiet Title Act bars the addition of all defendants other than the United
States. The Act undoubtedly contemplates that the plaintiff can seek to clear title
by naming as defendants anyone in addition to the United States who may claim
an interest in the property. The statute says that “[t]he United States may be
named as a [not the] party defendant in a civil action under this section to
adjudicate a disputed title . . . .” § 2409a(a) (emphasis added). And joining other
defendants is hardly unheard of. See Amoco Prod. Co. v. United States, 619 F.2d
1383 (10th Cir. 1980); Bily v. Ill. Cent. Gulf R.R., 637 F. Supp. 127 (N.D. I1l.
1986) (court initially had jurisdiction under Quiet Title Act but dismissed case
after government disclaimed interest because court thereby was deprived of
jurisdiction under what is now § 2409a(e)). Moreover, although an additional
defendant’s interest may well be adverse to the United States, it also may be
consistent with the United States’ claim if it arises in the same chain of title.

Because the United States thus may have a codefendant advocating the United
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States’ title, the SI concurrence’s concern also is not simply the addition of a
codefendant who may raise arguments in support of that claim of title.

Accordingly, the peculiar sovereign-immunity contention in this case must
be the following: Sovereign immunity bars the addition in a quiet-title suit
against the United States of a codefendant who claims no interest in the property
and supports the United States’ claim of title, even though (1) the Quiet Title Act
allows the addition of codefendants of the United States, (2) such a codefendant
may be a vigorous advocate of the United States’ title, and (3) the added party
would raise no new claim against the United States but would address only a
claim on which the United States has consented to be sued.” Furthermore
(continuing with the contention), even though no language in the Quiet Title Act
bars intervention on the side of the United States, freedom from such intervention
is such a fundamental attribute of sovereignty that it must be recognized because
it is not expressly waived in the Act.

We find this to be a remarkable proposition. Consider the limited nature of
what is at stake. The SI concurrence speaks of the burden that may be imposed
on the United States by an intervenor who can “raise new issues, oppose

settlements, appeal, and file petitions for certiorari.” SI concurrence at 1. We

*SUWA’s intervention in the quiet-title suit hardly makes the lawsuit a
“forum[] for consideration of broad-ranging arguments about competing
environmental and recreational uses of the land.” SI concurrence at 13. This
appeal concerns only intervention in the title dispute.
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address each alleged burden. First, SUWA could not block a settlement. See
Local No. 93, Int’l Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501,
528-29 (1986) (“It has never been supposed that one party—whether an original
party, a party that was joined later, or an intervenor—could preclude other parties
from settling their own disputes and thereby withdrawing from litigation.”);
Johnson v. Lodge #93 of the Fraternal Order of Police, 393 F.3d 1096, 1106
(10th Cir. 2004). And to the extent that an intervenor can present arguments
against settlement to which the government must respond, so can an amicus. See
United States v. Hooker Chems. & Plastics Corp., 749 F.2d 968, 992-93 (2d Cir.
1984) (Friendly, J.); Latin Am. Law Enforcement Ass’n v. City of LA, 29 F.3d 633,
*3 (9th Cir. 1994) (unpublished table decision); In re Telectronics Pacing Sys.,
Inc., 137 F. Supp. 2d 985, 1021-24 (S.D. Ohio 2001); Brooks v. State Bd. of
Elections, 848 F. Supp. 1548, 1556 (S.D. Ga. 1994).

Second, there is no need to resolve at this stage of this case whether SUWA
could appeal or seek certiorari when the government does not wish to. We fail to
understand the SI concurrence’s statement that “[o]nce SUWA is granted party
status at the trial level—in other words, once we hold that the Quiet Title Act
permits such participation—it would make little sense to hold that the Act
precludes such a party’s participation at the appellate level.” SI concurrence at
22. In our view, such a limitation on appeal could make perfect sense. After all,

an intervenor who lacks standing cannot pursue an appeal if the original parties
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choose not to. See discussion, supra, at 13—14; see also Korczak v. Sedeman, 427
F.3d 419 (7th Cir. 2005) (intervenor not permitted to appeal).

The remaining “burden” that an intervenor could impose on the United
States in district court would be raising new issues. But the Quiet Title Act’s
waiver of sovereign immunity to permit suits “to adjudicate a disputed title to real
property in which the United States claims an interest,” 28 U.S.C. § 24009a,
inherently encompasses exposure to the risk of having to address every relevant
legal theory. Indeed, the court trying the case (even in the absence of any
intervenor) can require the government to address a legal theory not raised by the
original parties. See Dickerson v. United States, 530 U.S. 428, 441 n.7 (2000).
(Moreover, on its own authority the court can call and question witnesses. See
Fed. R. Evid. 614; 29 Charles A. Wright & Victor J. Gold, Federal Practice and
Procedure § 6234, at 18 (1997) (Rule 614(a) promotes “accurate factfinding” and
“gives courts broad discretion to exercise its power to call witnesses in a wide
range of circumstances”).) In short, the Quiet Title Act has waived sovereign-
immunity objections to these burdens by permitting the County’s suit against the
United States in the first place.

In other words, the intervention of SUWA would not expose the United
States to any burden not inherent in the litigation to which it has consented in the
Quiet Title Act. The lawsuit would still concern only the relative rights of the

County, the State, and the United States in Salt Creek Road. SUWA would not be
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adding a new claim; it seeks no coercive judicial remedy against the United
States. And every issue, every legal argument, every item of evidence that
SUWA might present is one that another party or the court would undoubtedly
have the right to present in the absence of SUWA. SUWA may in fact present
matters that would not have been presented by other parties or the court, but, from
the point of view of the government’s waiver of sovereign immunity, that is a
mere fortuity; nothing raised by SUWA would be an expansion of what the
government potentially faced at the initiation of the lawsuit. We now discuss
whether intervention would nevertheless infringe upon the government’s
sovereign immunity.

B. Framework of the Analysis

The SI concurrence cites a number of opinions that purportedly support a
sovereign-immunity claim in this case. To analyze those cases properly, we must
first distinguish two concepts: (1) sovereign immunity and (2) a condition on a
waiver of sovereign immunity. As we shall explain, protection from intervention
by an aligned party is neither “an aspect of the government’s immunity,” SI
concurrence at 5, nor a condition on the waiver of sovereign immunity in the
Quiet Title Act, see id. at 4 (referring to “terms of the immunity waiver” of the
Quiet Title Act); ¢f. id. at 11-12 (referring to limitations in Quiet Title Act
regarding pleading requirements). But treating the two concepts separately will

clarify the analysis.

220-



As stated by Alexander Hamilton in The Federalist, “It is inherent in the
nature of sovereignty, not to be amenable to the suit of an individual, without its
consent.” The Federalist No. 81, at 446 (E.H. Scott ed., 1898). Sovereign
immunity is immunity from suit. See Black’s Law Dictionary 766 (8th Ed. 2004)
(Defining sovereign immunity as “1. A government’s immunity from being sued
in its own courts without its consent. . . . 2. A state’s immunity from being sued
in federal court by the state’s own citizens.”). Absent a waiver of sovereign
immunity—that is, consent by the government to be sued—a court cannot make a
government pay its debts or compensate for its torts, or impose other coercive
remedies on the government. In contrast, when a court proceeding cannot result
in the imposition of a coercive sanction against the government, the proceeding
does not infringe upon sovereign immunity. Thus, in Tennessee Student
Assistance Corp. v. Hood, 541 U.S. 440 (2004), the Supreme Court discerned no
infringement of state sovereignty arising from an adversary proceeding in
bankruptcy court to determine whether to discharge a Chapter 7 debtor’s student
loan that was guaranteed by a state entity. The impact on the State of a discharge
was obvious (as the guarantor, it would have to pay) and the State would surely
wish to participate in the adversary proceeding; but the debtor did “not seek
monetary damages or any affirmative relief from a State . . . nor d[id] he subject
an unwilling State to a coercive judicial process.” Id. at 450. Examples of

infringements of sovereign immunity for which there must be a waiver include
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judgments for money, such as imposition of state civil fines against the United
States, see U.S. Dep’t of Energy v. Ohio, 503 U.S. 607 (1992) (no waiver of
sovereign immunity from state civil fines); an award of interest on attorney fees,
see Library of Congress v. Shaw, 478 U.S. 310 (1986) (no waiver of sovereign
immunity from award of interest on attorney fees); and liability for tort claims,
see Laird v. Nelms, 406 U.S. 797 (1972) (no waiver of sovereign immunity from
strict or absolute liability for ultrahazardous activity).

Sovereign immunity is to be contrasted with the imposition of conditions
on the waiver of that immunity. When the government consents to be sued, it can
impose conditions on that consent. See Block v. North Dakota, 461 U.S. 273, 287
(1983); Lehman v. Nakshian, 453 U.S. 156, 161 (1981). It can require notice of
suit, set a statute of limitations, forbid discovery from the government, or even
forbid joinder of parties, to name just a few possibilities. The government does
not consent to be sued when such a condition is not met, so sovereign immunity
generally requires dismissal of the suit if the plaintiff does not satisfy all
conditions imposed by the government. See Block, 461 U.S. at 287.

The Quiet Title Act waives the government’s immunity from suits to
determine title to property in which the plaintiff and the United States both claim
an interest. The proper approach in this case would seem to be to analyze
whether this waiver is conditioned on a ban on the intervention of parties aligned

with the United States who raise no independent claim for relief. We will present
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that analysis later in this opinion. But the SI concurrence makes an additional
argument. We read the SI concurrence as saying that protection from such
intervention is not just a condition on the waiver of immunity but is an essential
aspect of sovereign immunity that must be explicitly waived by the government.
We find no support for that view and strong indications to the contrary in
Supreme Court precedent. We proceed to explain.

C. Alleged Restriction on Intervention as Component of Sovereign
Immunity

The SI concurrence relies on two Supreme Court opinions for the
proposition that joinder of a party, even one aligned with the government who
makes no claim against the government, infringes upon sovereign immunity.
Neither opinion says any such thing.

The principal opinion relied upon, United States v. Sherwood, 312 U.S. 584
(1941), offers no support to the SI concurrence’s position. The SI concurrence
asserts that “[t]he sole issue in Sherwood was joinder of necessary parties.” SI
concurrence at 10 n.5. Yet it was the presentation of a new claim to the tribunal
that Sherwood was about. A careful reading of Sherwood shows that the Supreme
Court’s holding was simply that the district court lacked jurisdiction to hear a suit
between two private parties, and since victory in that suit was a necessary
condition for the plaintiff to bring his suit against the government, that suit could

not proceed.
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Sherwood was a suit under the Tucker Act, which gave Article III district
courts concurrent jurisdiction with the Court of Claims (established under
Article I of the Constitution, see 312 U.S. at 587) to hear breach-of-contract and
other claims against the United States of up to $10,000. Sherwood had obtained a
judgment against Kaiser in New York state court for $5,567.22. The state court
also entered an order authorizing Sherwood to sue under the Tucker Act to
recover damages from the United States for breach of its contract with Kaiser.
See id. at 585. Sherwood would be entitled to retain out of any recovery in that
suit “a sum sufficient to satisfy his judgment with interest” and costs. Id. at 586.
Sherwood then sued the United States and Kaiser in federal district court,
claiming that Kaiser’s damages were $14,448.49 and praying for judgment in the
amount of $10,000. Kaiser had to be named as a party because of the need to
determine (1) Sherwood’s rights, as against Kaiser, to maintain the suit; (2) what
rights Kaiser might have to any damages above $10,000; and (3) the
apportionment between Sherwood and Kaiser of any recovery in the suit. See id.
at 591. These were all issues quite different from the validity of the claim against
the United States. The district court held that it lacked jurisdiction, the Second
Circuit reversed, and the Supreme Court reversed the circuit court.

The Court observed that the suit could not have been maintained in the
Court of Claims “because that court is without jurisdiction of any suit brought

against private parties and because adjudication of the right or capacity of
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[Sherwood] to proceed with the suit upon the contract of [Kaiser] with the United
States is prerequisite to any recovery upon the Government contract.” Id. at 588.
It noted that in any suit by Sherwood under the state-court order (which
authorized Sherwood to pursue Kaiser’s claim against the government), Kaiser
would have the right “to attack the validity of the order and of the judgment on
which it is founded.” Id. at 588—89. In other words, the Court of Claims had no
jurisdiction to hear Sherwood’s claim that he had the right to bring Kaiser’s claim
against the United States; and because resolution of the Kaiser-Sherwood
controversy was necessary before Sherwood could proceed against the United
States, the Court of Claims had no jurisdiction to hear the case.

The Supreme Court then raised the possibility that under the Tucker Act or
by virtue of the rules of procedure the district court may have jurisdiction not
granted the Court of Claims. See id. at 589. It rejected that possibility. It began
by stating that the rules of procedure cannot enlarge a court’s jurisdiction. See id.
at 589-90. Therefore, the dispositive issue was whether the Tucker Act itself
gave district courts greater jurisdiction than the Court of Claims. The Court held
that it did not, explaining the complexities that would result from giving the
district court, whose jurisdictional limit (unlike the Court of Claims) was
$10,000, jurisdiction to hear a claim that could not be heard by the Court of

Claims. It wrote:
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The present litigation well illustrates the embarrassments which
would attend the defense of suits brought against the Government if
the jurisdiction of district courts were not deemed to be as restricted
as is that of the Court of Claims. The Government, to protect its
interests, must not only litigate the claim upon which it has
consented to be sued, but must make certain that respondent’s right,
as against the judgment debtor, to maintain the suit is properly
adjudicated. And since the alleged claim for damages is larger than
the $10,000 jurisdictional amount the Government must either be
subjected to successive suits for partial recoveries of the amount due
or must make certain that respondent has legal authority to relinquish
the judgment debtor’s claim in excess of $10,000, and that this has
been accomplished by the limitation of his demand for judgment to
that amount.

Id. at 591 (emphasis added). If Sherwood’s suit could be heard in district court,
the government would be concerned with the litigation of a variety of issues
totally distinct from those raised by the contract claim on which it had waived
immunity and, because the district court’s jurisdictional limit was $10,000, could
be subjected to multiple lawsuits.

To repeat, all that Sherwood held was that Sherwood’s claim against Kaiser
(which was a predicate for Sherwood’s claim against the United States) was
beyond the jurisdiction of the Court of Claims and therefore beyond the
jurisdiction of the district court, whose Tucker Act jurisdiction was limited to
claims within the Court of Claims’ jurisdiction.

The SI concurrence relies on the following passage:

Th[e incorrect] conclusion [of the lower court] presupposes that the

United States, either by the rules of practice or by the Tucker Act or

both, has given its consent to be sued in litigations in which issues
between the plaintiff and third persons are to be adjudicated. But we
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think that nothing in the new rules of civil practice so far as they

may be applicable in suits brought in district courts under the Tucker

Act authorizes the maintenance of any suit against the United States

to which it has not otherwise consented. An authority conferred

upon a court to make rules of procedure for the exercise of its

jurisdiction is not an authority to enlarge that jurisdiction; and the

Act . .. authorizing this Court to prescribe rules of procedure in civil

actions gave it no authority to modify, abridge or enlarge the

substantive rights of litigants or to enlarge or diminish the

jurisdiction of federal courts.

312 U.S. at 589-90. But the passage expresses nothing more than the
unremarkable proposition that if the district court otherwise lacked jurisdiction to
hear Sherwood’s claim against Kaiser, the rules of procedure could not confer
such jurisdiction.

It is worth noting the role of sovereign immunity in Sherwood. The Court
said that a sovereign can impose conditions on its consent to be sued. See id. at
587. One condition in the Tucker Act was that the district court’s jurisdiction
was to be no greater than that of the Court of Claims, so if the Court of Claims
could not hear a claim, neither could the district court. See id. 590-91. Because
the Court of Claims could not hear Sherwood’s claim against Kaiser, see id. at
588—89, the district court also lacked jurisdiction to hear it. Sherwood does not
stand for the proposition that sovereign immunity itself always prohibits the
joinder of other claims with a claim for which sovereign immunity has been

waived, and says absolutely nothing about joinder of an intervenor who brings no

new claims to the litigation.
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Sherwood has been cited often enough, and it has been the subject of
scholarly treatment, much of it critical, see, e.g., 1 William W. Barron, Alexander
Holtzoff & Charles Alan Wright, Federal Practice and Procedure, § 127, at
561-63 (1960); 3A James Wm. Moore, Moore’s Federal Practice, § 20.07(3), at
20-55to 20-58 (2d ed. 1987), and suggesting that it be construed narrowly, see
4 Wright & Miller, supra, § 1027, at 131 (limiting Sherwood to the Tucker Act
because of the peculiar nature of the concurrent jurisdiction of the Court of
Claims); 17 id. § 4101 n.28, at 262 (describing holding as: “if [a suit’s]
maintenance against private parties is a prerequisite to prosecution of the action
against the United States, the action must be dismissed”). But it has not been
interpreted as standing for the broad proposition asserted by the SI concurrence.

The other opinion relied upon by the SI concurrence is Henderson v. United
States, 517 U.S. 654 (1996). But Henderson addresses only whether a Federal
Rule of Civil Procedure could override an explicit condition imposed by a statute
waiving sovereign immunity. It says nothing about what is inherent in sovereign
immunity.

Henderson filed suit against the United States under the former Suits in
Admiralty Act, 46 U.S.C. App. § 741 et seq., repealed Pub. L. No. 109-304, § 19,
120 Stat. 1710 (2006). The statute required that service be made “forthwith.” Id.
§ 742. Fed. R. Civ. P. 4, however, allows 120 days for service. The Court wrote:

“We are . . . satisfied that Rule 4’s regime conflicts irreconcilably with Suits in
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Admiralty Act § 2’s service ‘forthwith’ instruction, and we turn to the dispositive
question: Does the Rule supersede the inconsistent statutory direction?” 517
U.S. at 663. The Court said that the answer to the question turned on whether the
forthwith requirement was substantive or jurisdictional, citing 28 U.S.C.

§ 2072(a) (federal rules of procedure cannot modify substantive rights), and Fed.
R. Civ. P. 82 (rules cannot extend or limit jurisdiction). See id. at 663—64. The
Court held that it was neither. It explained: “Service of process, we have come
to understand, is properly regarded as a matter discrete from a court’s jurisdiction
to adjudicate a controversy [1] of a particular kind,'® or [2] against a particular
individual or entity.?”” Henderson, 517 U.S. at 671(Footnote 19 described [1] as
subject-matter jurisdiction, see id. n.19, and footnote 20 described [2] as
jurisdiction over persons, see id. n.20.) “Its essential purpose,” continued the
Court, “is auxiliary, a purpose distinct from the substantive matters aired in the
precedent on which the dissent, wrenching cases from context, extensively
relies—who may sue, on what claims, for what relief, within what limitations
period.” Id. (footnotes omitted).

The SI concurrence contends that Henderson identified “the ‘substantive’
core of sovereign immunity,” which is not “governed by . . . generally applicable
provisions of the Rules of Civil Procedure.” SI concurrence at 7. But Henderson
hardly supports the SI concurrence’s theory that protection against intervention by

a party who raises no claim is an inherent component of sovereign immunity.
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Henderson does not address such intervention, and the SI concurrence
misconceives Henderson’s use of the term substantive.

The language on which the SI concurrence rests is the Court’s statement
that “who may sue” is a “substantive matter[ |.” But “who may sue” refers to
who may bring a suit, not who can intervene in an ongoing suit (especially when
the intervenor adds no new claim). The case cited by the Court as illustrating
“who may sue” was Sherwood. The Court described Sherwood’s holding in the
following parenthetical: “Tucker Act, allowing contract claims against United
States, does not authorize joinder of claims between private parties.” Id. at 671
n.21. This description of Sherwood, which focuses on “joinder of claims,”
certainly implies that the Court was equating “who may sue” with “who may
bring a claim.” There is certainly nothing to suggest that the Court meant “who
may sue” to encompass “who may intervene in an ongoing action without
introducing a new claim.” To reach that interpretation of the Court’s language
and citation to Sherwood would require “wrenching cases from context.” Id. at
671.

Moreover, and perhaps more importantly, even if protection from
intervention were considered a “substantive matter,” it does not follow that it is
an inherent component of sovereign immunity. The Court in Henderson
distinguished jurisdictional matters—namely, subject-matter and personal

jurisdiction—and substantive matters. 517 U.S. at 671. It devoted one sentence
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to the proposition that service of process is not jurisdictional, see id. (“Service of
process, we have come to understand, is properly regarded as a matter discrete
from a court’s jurisdiction to adjudicate a controversy of a particular kind, or
against a particular individual or entity.” (footnotes omitted)), and devoted the
next sentence to the proposition that service of process is not a substantive matter,
see id. (“Its essential purpose is auxiliary, a purpose distinct from the substantive
matters aired in the precedent on which the dissent . . . relies—who may sue, on
what claims, for what relief, within what limitations period.” (footnotes omitted)).
The dichotomy follows from the two sources of restrictions on application of the
Federal Rules. The Rules Enabling Act, which authorizes “general rules of
practice and procedure,” forbids rules that “abridge, enlarge or modify any
substantive right.” 28 U.S.C. § 2072(a) (emphasis added). Fed. R. Civ. P. 82
states that the rules “shall not be construed to extend or limit the jurisdiction of
the United States district courts.” (emphasis added). Thus, when Henderson lists
various substantive matters, it is not asserting that they are jurisdictional
(although they may be), much less that they are inherent in sovereign immunity
(which, to be sure, is a jurisdictional matter). For example, Henderson lists the
“limitations period” as a substantive matter, even though the Court has referred to

a statute of limitations as a “condition to the waiver of sovereign immunity,”
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Irwin v. Department of Veterans Affairs, 498 U.S. 89, 94 (1990) (emphasis
added), rather than as an inherent aspect of such immunity.’

Perhaps the SI concurrence is raising an argument never raised by the
parties: that intervention is a matter of substance and therefore is not a proper
subject of the Federal Rules of Civil Procedure. Given the longevity of Rule 24,
this would be a remarkable proposition. Also, we note that in permitting a union
member to intervene on the side of the government, the Supreme Court referred to
“the procedural device of intervention.” Trbovich v. United Mine Workers of
America, 404 U.S. 528, 536 n.7 (emphasis added). Because it is not a matter of
jurisdiction, we need not address this unraised issue further.

Thus, there is no authority for the assertion by the SI concurrence that in a
suit against the government the mere addition of a party (even one who brings no
claim) infringes upon sovereign immunity. Indeed, although presented with clear
opportunity to do so, the Supreme Court has not even said that joinder of a claim
against a private party to a claim against the United States infringes upon inherent
sovereign immunity (as opposed to being a violation of a condition on a waiver of

sovereign immunity, as in Sherwood).

*There remains the possibility, of course, that even if no “substantive right”
is at stake, the waiver of sovereign immunity may be conditioned on a procedural
rule that should be treated as a jurisdictional matter. See Henderson, 517 U.S. at
672-73 (Scalia, J., concurring).
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That opportunity arose in Finley v. United States, 490 U.S. 545 (1989),
which makes nary a mention of Sherwood’s alleged holding that sovereign
immunity precludes the addition of a private defendant in a suit against the United
States. Barbara Finley’s husband and two of her children were killed when their
plane struck electric transmission lines. She sued the United States under the
Federal Tort Claims Act (FTCA) and attempted to join claims against nonfederal
defendants. The FTCA waives sovereign immunity by granting district courts
“jurisdiction of civil actions on claims against the United States” for certain torts
by government employees. 28 U.S.C. § 1346(b)(1). The United States contended
that the court lacked jurisdiction over the claims against other parties, arguing
three points. First, it stated that “‘the most natural reading—perhaps the only
natural reading—of [the statutory] language is that it extends only to the
adjudication of claims against the United States and not against other persons.’”
David L. Shapiro, Supplemental Jurisdiction: A Confession, an Avoidance, and a
Proposal, 74 Ind. L.J. 211, 213 (1998) (quoting United States Brief at 17)
(brackets in article omitted). Second, it made a policy argument that the private
claim could be tried to a jury (whereas an FTCA claim is heard by a judge) and
“confusion . .. would be caused by the significant differences between the criteria
governing the liability of the United States and the criteria governing the liability
of private entities.” Id. Third, it turned to Sherwood, noting that a private party

could not be joined as a codefendant in a Tucker Act case and that a House
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Report on the FTCA, citing Sherwood, had said that the proposed FTCA would
not allow joinder of a defendant with the United States. See id. at 214.
(Undoubtedly, the government was referring to joinder of an additional claim
against the private defendant.)

The Supreme Court rejected jurisdiction over the private claim. Although

[1X3

reaffirming precedents that recognized “‘pendent’ claim jurisdiction—that is,
jurisdiction over nonfederal claims between parties litigating other matters
properly before the court,” Finley, 490 U.S. at 548, it held that bringing
additional claims under pendent-party jurisdiction (“jurisdiction over parties not
named in any claim that is independently cognizable by the federal court,” id. at
549) is impermissible absent statutory authority except in a limited class of
ancillary-jurisdiction cases, see id. at 551-56. It decided that the FTCA gave no
such statutory authority, writing:

The FTCA, § 1346(b), confers jurisdiction over “civil actions on

claims against the United States.” It does not say “civil actions on

claims that include requested relief against the United States,” nor

“civil actions in which there is a claim against the United

States”—formulations one might expect if the presence of a claim

against the United States constituted merely a minimum

jurisdictional requirement, rather than a definition of the permissible

scope of FTCA actions. ... [W]e conclude that “against the United

States” means against the United States and no one else . ... The

statute here defines jurisdiction in a manner that does not reach

defendants other than the United States.
Id. at 552-53. The Court concluded: “All our cases ... have held that a grant of

jurisdiction over claims involving particular parties does not itself confer
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jurisdiction over additional claims by or against different parties. Our decision
today reaffirms that interpretative rule . . . .” Id. at 556.
Interestingly, Finley made only one reference to Sherwood:
It is true that here . . . the party seeking to bring the added claims
had little choice but to be in federal rather than state court, since the
FTCA permits the Federal Government to be sued only there. But
that alone is not enough, since we have held that suits against the
United States under the Tucker Act . .. cannot include private
defendants. United States v. Sherwood.”
Id. at 552. Despite this undoubted familiarity with Sherwood, Finley never

b

mentions “sovereign immunity.” The natural inference is that the Supreme Court
did not read Sherwood as saying, or otherwise understand the doctrine of
sovereign immunity to say, that the mere joinder of a claim between two other
parties to a claim against the United States implicates sovereign immunity. This
inference gains further strength from the Supreme Court’s response to the
congressional reaction to Finley.

That reaction to Finley was, as they say, swift and sure. The Judicial
Improvements Act was enacted 18 months later. The provision pertinent to this
case states:

Supplemental Jurisdiction
(a)  Except as provided in subsections (b) [relating to

diversity jurisdiction] and (c) [granting district courts discretion to

decline supplemental jurisdiction in certain circumstances] or as

expressly provided otherwise by Federal statute, in any civil action

of which the district courts have original jurisdiction, the district
courts shall have supplemental jurisdiction over all other claims that
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are so related to claims in the action within such original jurisdiction

that they form part of the same case or controversy under Article I11

of the United States Constitution. Such supplemental jurisdiction

shall include claims that involve the joinder or intervention of

additional parties.

28 U.S.C. § 1367(a) (emphasis added).

Section 1367(a) is expressed in general terms, applying to all litigants.
There is no mention of sovereign immunity or of the special status of the
government as a litigant. Under settled law, as recognized in the SI concurrence,
this statute does not waive federal sovereign immunity. See, e.g., Lane v. Pena,
518 U.S. 187,192 (1996) (“A waiver of the Federal Government’s sovereign

immunity must be unequivocally expressed in statutory text and will not be

implied.” (citation omitted)).* Thus, in the SI concurrence’s view of sovereign

*Similarly, we doubt that § 1367 would override state sovereign immunity,
as recognized in Pennhurst State School & Hospital v. Halderman, 465 U.S. 89
(1984). In that case the plaintiffs alleged that state and local officials had
violated federal and state law in the care of mentally disabled persons. The
Supreme Court implicitly assumed that the federal courts had jurisdiction over the
federal-law claims. The issue was whether there was also pendent jurisdiction
over the state-law claims. The Court first held that sovereign immunity under the
Eleventh Amendment precludes a federal court from adjudicating “a claim that
state officials violated state law in carrying out their official responsibilities.” Id.
at 121. It then ruled that Eleventh Amendment immunity was not defeated just
because the barred claim would, absent the Eleventh Amendment, be within
federal jurisdiction as a claim pendent to proper claims filed under federal
statutes. See id. In other words, pendent-jurisdiction doctrine could not override
the state sovereign immunity recognized by the Eleventh Amendment. The
critical fact was that the claim added under pendent jurisdiction was a new claim
against the state which exposed the state to the risk of coercive sanctions. “If we
were to hold otherwise,” said the Court, “a federal court could award damages
against a State on the basis of a pendent claim.” Id. at 120.

(continued...)
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immunity, § 1367 would not change the result in Finley. Sovereign immunity
would still be infringed by the addition of a new defendant in an FTCA suit
against the United States. Section 1367 would only have overturned the holding
of Finley or the rationale of its result. Yet the Supreme Court stated in Exxon
Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546 (2005), that “§ 1367
overturned the result in Finley,” id. at 558 (emphasis added). The Court’s choice
of the word result is hardly dispositive; but it is another good indicator that the
Court does not view the mere addition of a party as an infringement of sovereign

immunity.’

*(...continued)

Perhaps we should note that Pennhurst did not suggest that merely adding a
party, without adding a new claim against the sovereign, infringed upon sovereign
immunity. Consider a case in which the plaintiff (1) had a proper claim against a
state for which the Eleventh Amendment had been overridden (either by the
State’s consent or by Congressional enactment, see, e.g., Nev. Dep’t of Human
Res. v. Hibbs, 538 U.S. 721 (2003) (family-leave provisions of Family and
Medical Leave Act abrogate Eleventh Amendment immunity)), and (2) wished to
join a claim against a private defendant. We are not aware of cases holding that
Eleventh Amendment sovereign immunity would bar such joinder. In any event,
Pennhurst does not address intervention and says nothing whatsoever about
restrictions, if any, imposed by sovereign immunity when the sovereign faces no
new claim.

*We have no doubt that § 1367(a) applies to claims under the Quiet Title
Act. To be sure, under § 1367(a) a statute may “expressly” exclude joinder. But
the term express/y must be narrowly construed. It is not enough that the statute
clearly provides for only limited jurisdiction. After all, in Finley the Court
thought that the FTCA unambiguously “define[d] jurisdiction in a manner that
does not reach defendants other than the United States.” 490 U.S. at 553. Yet all
agree that § 1367 abrogates Finley. See Allapattah, 545 U.S. at 558. The
difference in the language of the FTCA and the Quiet Title Act can hardly justify

(continued...)
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The SI concurrence declares that our reference to Finley, and its aftermath
in the enactment of § 1367 and the dictum in Al/lapattah, “is an extraordinarily
slender reed” to rely on. SI concurrence at 10 n.4. But, of course, our purpose in
discussing these cases is not so much to prove our point as to demonstrate the
absence of support for the SI concurrence’s position that sovereign immunity bars
any addition of a party in a suit against the sovereign. As we have seen, the only
support for the SI concurrence’s conclusion is a misinterpretation of Sherwood. If
that interpretation had any traction, it is passing strange that (1) the Finley Court
did not accept the government’s invitation and mention, at least in a footnote, this
“fundamental” principle; (2) that Congress did not address sovereign immunity
expressly in § 1367; and (3) that A/lapattah stated that “§ 1367 overturned the
result in Finley,” 545 U.S. at 558. Quite simply, Sherwood, with all due respect,
was the dog that did not bark.

Finally, as Judge Ebel states in his dissent, it makes no sense to say that
sovereign immunity is infringed by participation on the side of the sovereign’s

claim or defense. No one thought to suggest in Trbovich, 404 U.S. 528, an

>(...continued)
their being treated differently under § 1367. The FTCA states that “district courts
.. shall have exclusive jurisdiction of civil actions on claims against the United
States.” 28 U.S.C. § 1346(b)(1). The Quiet Title Act states that the “United
States may be named as a party defendant in a civil action under this section to
adjudicate a disputed title to real property in which the United States claims an
interest.” Id. § 2409a. Neither “expressly provide[s]” that § 1367(a) does not

apply.
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opinion that will be addressed further in our discussion of Rule 24, that there is a
sovereign interest that would be violated by allowing a union member to intervene
on the side of the Secretary of Labor in challenging a union election. The Second
Circuit observed more than 40 years ago that it could find no “support [for] the
proposition that the United States must consent to be defended.” Int’l Mortgage
& Inv. Corp. v. Von Clemm, 301 F.2d 857, 863-64 (2d Cir. 1962); accord 7C
Wright & Miller, supra, § 1917 at 483. We can repeat that statement today.®

In sum, SUWA’s intervention would not infringe upon the inherent
sovereign immunity of the United States because SUWA raises no new claims
against the government and does not seek damages or any coercive sanction
against it.

D. Alleged Restriction on Intervention as Condition of Waiver of
Sovereign Immunity

We now turn to what we believe is the proper question to be addressed:
Does the Quiet Title Act condition its waiver of sovereign immunity on a
prohibition against joinder of intervenors on the side of the United States who add
no claims to the litigation? The clear answer is No.

The SI concurrence attempts to find support in the language of the Quiet

Title Act for a prohibition on intervention. But the effort fails. The SI

°This is an additional argument against the sovereign-immunity contention
in this case. We are in no way implying that intervention on the side of the
plaintiff in this case would be barred by sovereign immunity; that issue is not
before us.
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concurrence quotes § 2409a(a) of the Act, which states in pertinent part: “The
United States may be named as a party defendant in a civil action under this
section to adjudicate a disputed title to real property in which the United States
claims an interest . ...” As we have already noted, however, the statute says only
that the United States may be a (not the) party defendant; it sets no restriction on
what other parties may participate, and, as one might expect, courts have
permitted other parties to participate, see discussion, supra, at 16.

The SI concurrence also relies on § 2409a(d), which states:

The complaint shall set forth with particularity the nature of the

right, title, or interest which the plaintiff claims in the real property,

the circumstances under which it was acquired, and the right, title, or

interest claimed by the United States.
But this is merely a requirement for what the plaintiff must plead to initiate the
federal-court proceeding. It modifies the customary pleading requirements for an
initial complaint set forth in Fed. R. Civ. P. 8(a), but it says nothing about
pleading or practice once the case is in court. Neither do the cases cited by the SI
concurrence that hold that one with no claim to title cannot initiate an action
under the Quiet Title Act. See SI concurrence at 12. We fail to see even a hint in
the Quiet Title Act that the government’s waiver of sovereign immunity is
conditioned on a prohibition against joinder of parties aligned with the United

States, either with or without their own claims to title, once suit has been properly

initiated.
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Moreover, such a condition would be anomalous in light of the origin of the
Quiet Title Act. Before enactment of the Quiet Title Act the United States could
bring quiet-title actions. It was just that persons with claims adverse to the
United States could not. As summarized in Block v. North Dakota, 461 U.S. 273,
280-81 (1982):

Prior to 1972, States and all others asserting title to land claimed by

the United States had only limited means of obtaining a resolution of

the title dispute—they could attempt to induce the United States to

file a quiet title action against them, or they could petition Congress

or the Executive for discretionary relief. Also, since passage of the

Tucker Act in 1887, those claimants willing to settle for monetary

damages rather than title to the disputed land could sue in the Court

of Claims and attempt to make out a constitutional claim for just

compensation.
The Quiet Title Act resulted when “Congress sought to rectify this state of
affairs.” Id. at 282. In short, the Quiet Title Act provided for reciprocity. Rather
than limiting quiet-title suits to those initiated by the government, private parties
could now bring them against the government. The Act was intended to expand
the access of private parties to quiet-title litigation with the United States.

Yet the SI concurrence would restrict access in one inexplicable respect.
The concurrence concedes that in cases brought by the United States there is no
sovereign-immunity concern with intervention on the side of the government. See
SI concurrence at 32. Why would Congress wish to forbid such intervention only

when it is a private party, rather than the government, that initiates the litigation,

even though the subject matter of the litigation (namely, who holds title) would
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be identical? We simply find it difficult to presume that the Quiet Title Act
introduced a bar to intervention in support of the United States when such
intervention would be possible if the United States had sued to quiet the same
title.

In support of its strained construction of the Quiet Title Act, the SI
concurrence invokes a perceived tradition of denying intervention to those
without a claim to the property in litigation “between the United States and
private parties over the ownership of property,” relegating such persons to amicus
status. SI concurrence at 13. The sole case law cited to demonstrate that
tradition relates to the practice in century-old cases in which the courts never
mentioned, much less ruled on, an attempt to intervene. (The SI concurrence also
cites our recent decision in High Country Citizens Alliance v. Clarke, 454 F.3d
1177 (10th Cir. 2006); but that case involved neither an intervenor nor an amicus.
It merely cited the old cases for a different proposition—whether one without a
claim to title could file suit.) Our research suggests that the tradition asserted by
the SI concurrence somehow failed to catch hold in this part of the country. In
Watt v. Western Nuclear, Inc., 462 U.S. 36 (1983), a decision reversing this
circuit, Western Nuclear had used gravel on its property to pave roads and
sidewalks. The United States claimed that it owned the gravel. The Wyoming
Stock Growers Association, which obviously was not claiming a right in the

gravel on Western Nuclear’s land, intervened because of its concern that a
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decision against Western Nuclear could mean, as a matter of stare decisis, that its
members could not use the gravel on their own lands. See id. at 41 n.3. In
Pathfinder Mines Corp. v. Hodel, 811 F.2d 1288, 1290 (9th Cir. 1987), a company
challenged a federal-government decision that its mining claims were void. Two
environmental organizations intervened on the government’s side. The SI
concurrence correctly notes that we should not make too much of these cases
because neither addressed the propriety of intervention. But, of course, neither
did the old cases on which the SI concurrence relies. Our only point is that the
“traditional model of litigation” hypothesized by the SI concurrence, SI
concurrence at 14, is a dubious invention.

We also reject the SI concurrence’s reliance on cases interpreting explicit
conditions imposed in statutes waiving sovereign immunity. Cases construing
such conditions (such as a statute of limitations that conditions waiver on the
suits being brought within a specified time) are inapplicable because the Quiet
Title Act contains no provision barring intervention of a party that makes no
claim against the United States. Even if an explicit condition in the Act were
entitled to strict construction, there is no condition to be strictly construed.

Moreover, to construe strictly some vague “sentiment” emanating from a
statute to foreclose the applicability of a rule that generally applies in civil
litigation would run counter to Supreme Court doctrine that takes a realistic,

rather than a jaundiced, view of conditions on waivers of immunity. In recent
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years the Supreme Court has indicated that even when a statute waiving sovereign
immunity imposes a categorical condition on that waiver (which has not happened
in this case—the Quiet Title Act does not contain an explicit prohibition on
intervention), the Court is likely to recognize exceptions to that condition that are
recognized in private litigation, absent contrary indications in the statute. lrwin,
498 U.S. 89, recognized equitable tolling of a limitations period imposed as a
condition of a waiver of sovereign immunity. Writing for the Court, Chief Justice
Rehnquist acknowledged that “a condition to the waiver of sovereign immunity

.. must be strictly construed,” id. at 94, and “[a] waiver of sovereign immunity
cannot be implied but must be unequivocally expressed, ” id. at 95 (internal
quotation marks omitted). Nevertheless, he said, “[o]nce Congress has made such
a waiver, we think that making the rule of equitable tolling applicable to suits
against the Government, in the same way that it is applicable to private suits,
amounts to little, if any, broadening of the congressional waiver.” Id. He
continued: “Such a principle is likely to be a realistic assessment of legislative
intent as well as a practically useful principle of interpretation. We therefore
hold that the same rebuttable presumption of equitable tolling applicable to suits
against private defendants should also apply to suits against the United States.”
Id. at 95-96.

Of course, a rebuttable presumption can be rebutted, as it was in the

unanimous decisions in United States v. Beggerly, 524 U.S. 38 (1998), and United
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States v. Brockamp, 519 U.S. 347 (1997). But the general proposition enunciated
in Irwin is hardly in doubt. The Supreme Court followed Irwin in Scarborough v.
Principi, 541 U.S. 401 (2004). The Court considered the Equal Access to Justice
Act (EAJA), 28 U.S.C. § 2412(d), which permits an award of attorney fees to a
prevailing party in litigation against the United States. The EAJA requires an
application for fees to be filed within 30 days of the favorable judgment. It also
requires the fee application to allege that the United States’ position in the

(133

litigation was not “‘substantially justified.”” Principi, 541 U.S. at 405 (quoting
28 U.S.C. § 2412(d)(1)(A)). Although Scarborough had filed a timely fee
application, the application omitted the not-substantially-justified allegation. He
amended the application to include the necessary allegation, but not before
expiration of the 30-day period to file the application. The Court held that the
customary relation-back rules in ordinary civil litigation would apply and cure the
defect in the original application. See id. at 418—19. The Court rejected the
Government’s argument “that § 2412°s waiver of sovereign immunity from
liability for fees is conditioned on the fee applicant’s meticulous compliance with
each and every requirement of § 2412(d)(1)(B) within 30 days of final judgment.”
Id. at 419-20. The Court relied on /rwin and its progeny for the proposition that

“limitations principles should generally apply to the Government in the same way

that they apply to private parties.” Id. at 421 (internal quotation marks omitted).
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The rationale of Irwin and Scarborough would seem to apply in general to
procedural rules governing litigation. Application of those rules in litigation
against the government “amounts to little, if any, broadening of the congressional
waiver [of sovereign immunity]” and “is likely to be a realistic assessment of
legislative intent as well as a practically useful principle of interpretation.”
Irwin, 498 U.S. at 95-96. Indeed, even the two dissenters in Principi would
apply Irwin broadly. Justice Thomas, joined by Justice Scalia, wrote: “[W ]here
the Government is made subject to suit to the same extent and in the same manner
as private parties are, Irwin holds that the Government is subject to the rules that
are applicable to private suits.” 541 U.S. at 426 (internal quotation marks
omitted). The dissent’s difference with the majority was its view that the
predicate for the /rwin holding was absent in Scarborough. Justice Thomas said
that “there is no analogue in private litigation for the EAJA fee awards at issue
here [because] [s]ection 2412(d) authorizes fee awards against the Government
when there is no basis for recovery under the rules for private litigation.” Id. at
427 (citation and internal quotation marks omitted); see id. n.5 (observing that
§ 2412(b) makes the United States “liable for such fees and expenses to the same
extent that any other party would be liable under the common law or under the
terms of any statute which specifically provides for such an award,” whereas the
provision at issue in the case, § 2412(d)(1)(A), adds a new ground for awarding

attorney fees).
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In our view, once a federal district court has jurisdiction of a case under the
Quiet Title Act, the usual rules of procedure, which include Fed. R. Civ. P. 24,
ordinarily apply. Indeed, as we noted earlier in this discussion of conditions on
waiver, there is a significantly stronger case for applying the usual rules in this
case than there was in /rwin and Scarborough. In those two cases the question
was whether to recognize an exception to the specific requirement of a statute.
Irwin recognized equitable tolling of the limitations period set forth in unqualified
statutory language. Scarborough recognized relation back of an ame