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DENNI'S, Circuit Judge:

In this case, we are called upon to deci de whether
the National Environnental Policy Act of 1969 (NEPA), 42
US C 88 4321-4370f), and the National Hi storic
Preservation Act (NHPA), 16 U . S.C. 88 470f-470x-6,

require the United States Departnent of Housi ng and Ur ban



Devel opnent (HUD) to cease federal funding for the St.
Thomas Housi ng Devel opnent revitalization project in the
Cty of New Oleans until the agency conpletes further
evaluation of the project’s environnental and historic
preservation i npacts. Because it does not appear that HUD
has acted arbitrarily, capriciously or contrary to lawin
Its study, consideration, and findings regarding the
project’s environnental inpacts, we conclude that these
statutes inpose no further requirenents on HUD at this

tine.

l.

A brief overview of the statutes and regulations
creating the admnistrative framework, term nology and
obj ectives hel ps to understand the case. After descri bing
t he bureaucratic order, we then turn to the factual and

procedural background.



“NEPA establishes a ‘national policy [to] encourage
productive and enjoyable harnony between man and his
environnent,’ and was intended to reduce or elimnate
envi ronnent al damage and to pronote ‘the understandi ng of
the ecol ogical systens and natural resources inportant

to’ the United States.” Dep’'t of Transp. v. Pub. Ctizen,

541 U.S. 752, 756 (2004) (quoting 42 U S.C. § 4321).

““NEPA itself does not nmandate particular results” in

order to acconplish these ends.”’ Pub. Gtizen, 541 U S.

at 756 (quoting Robertson v. Methow Valley Citizens

Council, 490 U. S. 332, 350 (1989)). Instead, NEPA i nposes
procedural requirenents on federal agencies, requiring
agencies to analyze the environnental inpact of their

proposal s and actions. Pub. Gtizen, 541 U S. at 756-57.

NEPA' s central requirenent is that federal agencies nust:

I nclude in every recommendation or report on
proposals for legislation and other mjor
Federal actions significantly affecting the
quality of the human environnent, a detailed
statenent by the responsible official on-(i) the
environnental inpact of the proposed action,
(ii) any adverse environnental effects which
cannot be avoided should the proposal be
I npl enented, (iii) alternatives to the proposed
action, (iv) the relationship between |ocal



short-term uses of man's environnent and the
mai nt enance and enhancenent of | ongt erm
productivity, and (v) any irreversible and
irretrievable commtnents of resources which
woul d be involved in the proposed action should
It be inplenented.

42 U.S. C. 8§ 4332(2); see also Pub. Citizen, 541 U S at

757.

Feder al agenci es receive guidance in their
preparation of this detailed “Environnental | npact
Statenment”, or “EIS’, fromthe Council of Environnental

Quality (“CEQ). Established by NEPA with the authority
to issue regulations interpreting that statute, the CEQ
has pronul gated regul ati ons determ ni ng what actions are
subject to that statutory requirenent. See 40 CF. R 8§

1500. 3; see also Pub. Gtizen, 541 U. S. at 757. According

to these regulations, the agency may instead prepare a
nore | imted docunent, called an Envi ronnental Assessnent
(“EA”), if the proposed action is categorically excluded
from the requirenent to produce an EIS or does not

clearly require the production of an EIS. Pub. Ctizen,

541 U.S. at 757 (citing 40 C.F.R 88 1501.4(a),(b)). An

EA, as conpared to an EIS, should be a “concise public



docunent...that serves to...[b]riefly provide sufficient
evi dence and anal ysis for determ ning whether to prepare
an [EIS].” 40 CF.R § 1508.9(a). “If, pursuant to the
EA, an agency determnes that an EIS is not required
under applicable CEQ regulations, it nust issue a
“finding of no significant inpact’ (FONSI), which briefly
presents the reasons why the proposed agency action w ||
not have a significant inpact on the human environnent.”

Pub. Citizen, 541 US. at 757 (citing 40 CF. R 88

1501. 4(e), 1508.13).

2.
“The National H storic Preservation Act (“NHPA’), 16
U S C 88 470-470x-6, ‘requires each federal agency to
take responsibility for the inpact that its activities
may have upon historic resources, and establishes the
Advi sory Council on H storic Preservation...to adm nister

the Act.”” Nat'l Mning Ass'n v. Fower, 324 F.3d 752,

755 (D.C.Cir. 2003) (citations omtted). Section 106 of

the NHPA requires that:



[t] he head of any Federal agency having direct
or indirect jurisdiction over a proposed Federal

or federally assisted undertaking...shall, prior
to the approval of the expenditure of any
Federal funds..., take into account the effect

of the wundertaking on any district, site,
bui |l di ng, structure, or object that is included
in or eligible for inclusion in the National
Regi ster. The head of any such Federal agency
shall afford the Advisory Council on Historic
Preservation established under Title Il of this
Act a reasonable opportunity to comment wth
regard to such undert aki ng.

16 U.S.C. § 470f.
Li ke NEPA, the NHPA is procedural in nature. See,

e.q., Mrris County Trust for H storic Pres. v. Pierce,

714 F.2d 271, 278 (3d Gir. 1983).

It does not itself require a particul ar outcone,
but rather ensures that the relevant federal

agency wll, before approving funds or granting
a license to the undertaking at issue, consider
the potential inpact of that undertaking on

surrounding historic places. As such, courts
have sonetinmes referred to Section 106 as a
“stop, look, and listen” provision.

Busi ness and Residents Alliance of East Harlem v. HUD,

430 F.3d 584, 591 (2d Gr. 2005) (citing LIl. Commerce

Commin v. Interstate Commerce Commin, 848 F.2d 1246,

1260-61 (D.C.Cir.1988); Pres. Coal., Inc. v. Pierce, 667

F.2d 851, 859 (9th Cir. 1982)). Mich like the EAEIS



process under NEPA, section 106 upholds the NHPA's
obj ectives "neither by forbidding the destruction of
historic sites nor by commandi ng their preservation, but
I nstead by ordering the governnent to take into account
the effect any federal undertaking m ght have on them"

United States v. 162.20 Acres of Land, 639 F.2d 299, 302

(5th Cr. 1981).

When a project wll adversely affect a National
Hi storic Landmark, however, section 110f of the NHPA
requires an agency to "undertake such planning and
actions as may be necessary to mnimze harm to such
| andmar k" to the maxi numextent possible and to all owthe
Advi sory Council on Hi storic Preservation (“ACHP’) tine
to comment. 16 U S.C. 8§ 470h-2f. "Federal regulations
also have been pronulgated to guide the historic
preservati on review process, including consultation with
the [State Historic Preservation Oficer, or “SHPO'] and

an opportunity to comment by the [ACHP]." Vieux Carre

Property Omers Residents and Associates, Inc. v. Pierce,

719 F.2d 1272, 1281 (5th Gr. 1983) (citing to 36 C F. R



§§ 800- 100. 13) .

B.
1.

We now turn to the factual and procedural background
of this case. The plaintiffs, Coliseum Square Ass’'n,
Inc., Smart Growmth For Louisiana, Louisiana Landmarks
Society, Inc., Hi storic Magazi ne Row Associ ati on, and The
Ur ban Conservancy, non-profit organi zati ons representing
citizens, residents and nerchants in the Cty of New
Oleans (“plaintiffs”), brought this action against HUD
for judicial review, seeking declaratory judgnent that
HUD failed to conply with NEPA and NHPA in funding the
St. Thomas Housi ng Devel opnent revitalization project and
an injunction conpelling HUD to wthhold federal funds
from the project wuntil it fully conplies wth those
statutes. The Housing Authority of New Ol eans (“HANO')
was originally a nanmed defendant. Although the district
court granted plaintiffs' notion to dismss HANO fromthe

case as a defendant, HANO | ater re-entered the case as an



I nt ervenor.

The St. Thomas Housing Devel opnent revitalization
project calls for substantial denolition of the pre-
exi sting St. Thomas Housi ng Devel opnent (St. Thomas) in
New Orleans and, in its place, the construction of new
| ow-i ncone housing, new nmarket rate housing, a senior
care facility, and a shopping center. Prior to the
begi nning of the project, St. Thomas was a residential
public housing conplex within the Lower Garden District
of New Ol eans. Both the Garden District itself and many
of the buildings in St. Thomas are |isted on the Nati onal
Regi ster for H storic Places. St. Thomas, built between
1937 and 1949, consisted of 121 buildings (a total of
1510 residential units) covering 64 acres. By 1994, St.
Thomas had becone excessively run-down and crinme-ridden.
The Housing Authority of New Oleans initiated renewal
efforts, which resulted in a plan to renovate the area
covered by St. Thonmas.

In 1996, HUD granted the Housing Authority of New

Oleans $25 mllion through the HOPE |V program for

10



revitalizing St. Thomas; the project then did not
contenplate retail stores but was limted to housing
units. Because of its grant of federal funds, HUD becane
responsi ble for ensuring that its financing of the
revitalization project conplies with the requirenents of
NEPA and NHPA.

In 1998, HANO enlisted a private devel oper, H storic
Restorations, Inc. (“H storic Restorations”) to assist in
inproving the plan. An anended redevel opnent plan,
submtted to HUD in 2000, included construction of new
| ow-i ncone housing, new nmarket rate housing, a senior
care facility, and a 275, 000 square foot shopping center,
the last of which was to be built on nearby, fornerly
I ndustrial land. H storic Restorations hired G tyw de
Testing (“Citywi de”) to prepare environnental studies and
docunents for the project. By Novenber 4, 1999, Ctyw de
had conpl eted studies and proposed findings for HUD in
support of a proposed FONSI .

By Septenber 2000, HUD conpleted the initial Section

106 reviewrequired by the National H storic Preservation

11



Act ("NHPA"), which exam ned the project's inpact on
hi st ori cal properties. Subsequent | vy, t he Housi ng
Aut hority  of New Ol eans, the State Historical
Preservation O ficer, and the Advisory Council on
Historic Preservation (a federal agency) signed a
Menor andum of  Agreenent (“MOA”) for the project.
Denolition began in October 2000.

HUD al so conpleted its NEPA review in My of 2001,
after review ng and adopting the proposed EA devel oped by
Ctywde and approved by HANO after adopting the
proposed EA/FONSI, HANO forwarded it to HUD. On May 21,
2001, the acting HUD officer noted, by hand and in the
space provided, that HUD had reviewed and concurred in
the proposed EA/ FONSI.

In July 2001, after both the MOA and environnent al
assessnent were conpleted, H storic Restorations
recommended that the retail conponent of the project be
scal ed back from 275,000 square feet to 199,000 square
feet and obtained a commtnent from Wal-Mart to becone

the retailer.

12



On Septenber 4, 2001, after HRI publicly announced
that wal-Mart would be filling the retail space, the
State Historic Preservation Oficer asked to reopen the
NHPA revi ew. On Septenber 6, 2001, all parties to the MOA
agreed to reopen the NHPA process. HUD then undertook
additional study, including a particular focus on the
potenti al I npact Wal-Mart mght have on historic
properties in the area. The additional investigation
I ncl uded consultation with all of the MOA's signatories
as well as with the Gty of New Ol eans and its planning
comm ssion, the State of Louisiana, the general public
(including St. Thomas residents), and the project’s
opponents (i ncludi ng nei ghborhood groups and preservation
agencies). As a result of that study, HUD expanded its
assessnent of the project's Area of Potential Effects to
cover parts of Uptown, Md-City, and Faubourg Marigny as
well as all of the Garden District, the Lower Garden
District, Irish Channel, the Central Business D strict,
and the Vieux Carre (better known as the French Quarter).

In July 2002, two years after denolition had begun

13



and the project’s residents had been relocated,
plaintiffs filed suit. In response to the concerns rai sed
in that conplaint, HUD reopened its NEPA process to
conduct further study. Wile the process was open,
progress on the project was restricted to infrastructure
work on the residential sections and work needed to
address environnental conditions. After the suppl enental
I nvestigation was conplete, the proposed EA and FONSI
went through a public coment period. On February 20,
2003, an anended MOA was signed and a new environnent al

assessnent and FONSI were issued.

2.

At oral argunent we requested additional briefs from
the parties regarding whether the case had been npoted
because the project was either substantially conplete or
effectively terminated by the adverse effects of
Hurricane Katrina. After review ng those briefs, we are
satisfied that this case is not noot and that we have

subject matter jurisdiction.

14



It is true that many significant parts of the project
have been conpleted. The Wal-Mart shopping center has
been finished and open for business since |ate 2004. As
of late February 2005, nost of the former St. Thonas
housi ng project had been denolished. Only five buil dings
were left standing for future rehabilitation. The first
phase of housing units had been conpl eted; 98% of them
had been rented and occupied. Infrastructure work for the
entire housing portion of the site had been conpl eted,
and work had begun on ten subsidized units of offsite
rental housi ng.

The next phase, however, consisting of t he
construction of 73 m xed-incone housing units, was
expected to begin in March 2006. Wrk had not yet begun
on rehabilitating the remaining five buildings fromthe
St. Thomas housing project. The follow ng construction
was planned but not yet begun: 200 m xed-inconme rental
units, 64 affordable rental housing units for the
elderly, a 250-unit market rate rental retirenent

community, and 200 nmarket rate condom nium units;

15



additional snmall-scale commercial ventures, which may be
i ncl uded in sone of the newresidential construction; and
construction or rehabilitation of affordable rental
housing (90 wunits) and affordable individually owned
houses (50 units). Hurricane Katrina generally spared the
exi sting housing units, and they are currently habitable.
HANO i ndicates that it plans to finish the project, but
it has not determ ned how Hurricane Katrina' s inpact
m ght change the its prior plans.

The plaintiffs in the present case chall enge far nore
than the building denolition called for by the project.
Despite the conpletion of the Wal -Mart conpl ex and ot her
edi fices, signi ficant proj ect ed construction and
renovation remain unfinished. Plaintiffs’ requested
relief - declaratory judgnents invalidating the existing
MOA as well as the environnental assessnent and FONSI,
plus injunctions halting construction and requiring
preparation of a proper and | egal MOA and environnenta
assessnent - could, if granted, elimnate or alleviate a

mul titude of their expressed environnental and historical

16



preservati on concerns. Accordingly, we conclude that the
case is not nobot and proceed to consider the nerits of

the plaintiffs clainms. . Benavides v. Housi ng

Aut hority of Cty of San Antonio, Tex., 238 F.3d 667, 670

(5th CGr. 2001) (holding a denolition project to be noot
where demolition was only 55% conplete, but had
progressed to the point where units were no |onger

habi tabl e); Bayou Liberty Ass'n v. U S. Arny Corps, 217

F.3d 393 (5th Cr. 2000) (holding the case to be noot
where construction of the project had been entirely

conpleted); Vieux Carre Property Omers, Residents, &

Assoc., Inc. v. Brown, 948 F.2d 1436, 1446 (5th Cr.

1991) (“as long as...[the agency] has the ability to
require changes that could conceivably mtigate any
adverse inpact the project mght have...[the project]
remains a federal wundertaking and NHPA review is
required.”). None of the parties to this suit contend
that Hurricane Katrina's effects have rendered the

proj ect noot.
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1.
An agency's decision not to prepare an EI S can be set
aside only wupon a showng that it was “arbitrary,
capricious, an abuse of discretion, or otherwise not in

accordance wth law” 5 US C 8§ 706(2)(A); see also

Marsh v. O. Natural Res. Council, 490 U. S. 360, 375-376

(1989); Kleppe v. Sierra CGub, 427 U. S. 390, 412 (1976).

Here, HUD based its FONSI upon the analysis contained
wthinits EA; respondents argue that the i ssuance of the
FONSI was arbitrary and capricious because the EA's
anal ysis was flawed for nunerous reasons that we address

individually later in this opinion.?

1'On April 11, 2003, in ruling on cross-notions for
sunmary judgnent, the district court concl uded that
HUD s environnental assessnent/FONSI and MOA were not
“arbitrary and/ or capricious in any respect.”
Plaintiffs contend that the district court erred in
this ruling: that HUD arbitrarily and capriciously
concl uded that the project would result in no
significant environnental i npact.

Qur review of the district court’s ruling on the
cross-notions for sunmmary judgnent is de novo,
“appl ying the sane standard on appeal that is applied
by the district court.” Terrebonne Parish Sch. Bd. v.
Mobil G| Corp., 310 F.3d 870, 877 (5th Gr. 2002)
(citing Auguster v. Vermlion Parish Sch. Bd., 249 F.3d
400, 401 (5th Gr. 2001)). Here, like the district
court, we apply the “arbitrary and capricious” standard

18



Under NEPA, an agency is required to provide an EI'S
only if it wll be wundertaking a “major Federal
actio[n],” which “significantly affect[s] the quality of
the human environnent.” 42 U S. C. 8 4332(2)(C. Under
applicable CEQregul ations, a “[n]ajor Federal action” is
defined to “includ[e] actions with effects that my be
maj or and which are potentially subject to Federal
control and responsibility.” 40 CF. R 8§ 1508.18.
“Effects” are defined to “include: (a) [d]irect effects,
whi ch are caused by the action and occur at the sane tine
and place,” and “(b) [i]ndirect effects, which are caused
by the action and are later in tinme or farther renoved in
di stance, but are still reasonably foreseeable.” 1d. §
1508.8. It is wundisputed that HUD s funding of the
project is a major federal action. Thus, we nust
det erm ne whet her HUD acted reasonably and i n accordance
wth lawin deciding, based on its EA and FONSI, that its
action had no direct or indirect effects that

significantly affected the quality of the human

descri bed above.

19



environment. See Pub. Citizen, 541 U. S. at 763-4.

Plaintiffs first argue that HUD s action in funding
the project was not in accord with law in two respects:
they assert that federal regulations autonmatically
required HUD to produce an EI'S based on the increased
| evel of noise and the sheer nunber of dwellings affected
by the project. In their remaining argunents, plaintiffs
contend that HUD acted arbitrarily and capriciously or
unreasonably because the evidence available to HUD

mandat ed preparation of an EIS.

A

Plaintiffs contend that CEQ regul ati ons required HUD
to prepare an EIS under the facts established by its own
EA, and that HUD s major federal action of funding the
project before preparing an EIS was not in accordance
wth law. Contrary to plaintiffs’ argunent, however,
HUD s interpretation and application of the regulations
as permtting it to proceed wwthout an EIS in this case

were not arbitrary, capricious, or clearly contrary to

20



| aw. When the interpretation and application of
regul ations by an agency and its opponents are not
arbitrary and capricious nor clearly contrary to | aw we
are required by NEPA and the Suprene Court’s decisions to
accept the agency’'s decision as being in accordance with

| aw. See, e.q., N _Ind. Pub. Serv. Co. v. Porter County

Chapter of |zaak Walton League of Anerica, Inc., 423 U. S

12, 15 (1975)).

HUD regul ation 24 C.F. R 88 51.104(b)(2) requires the
agency to prepare an EIS prior to approving “projects
w t h unaccept abl e noi se exposure[,]” that is, where sound
| evel s reach 75 deci bels or greater, based on a 24-hour
wei ghted average of sound levels. See 24 C. F.R 88
51.104(b)(2).2 In its FONSI, HUD stated that the project
Is in conpliance with noise abatenent requirenents,
noting that the sound neasurenents fall wi t hin

“acceptable” levels. In doing so, HUD relied on a

2 HUD regul ati ons define “Acceptable” noise |levels
as “not exceeding 65 dB[,]” “Normally Unacceptabl e”
| evel s as “[a] bove 65 dB but not exceeding 75 dB[,]"”
and “Unacceptable” levels as “[a]bove 75 dB.” 24 C. F. R
§ 51.103, table.

21



Septenber 2002 noise survey included in its EA which
I ndi cates that the noise exposure (the average day- ni ght
sound | evel at the site) reaches 60 decibels, wthin the
“acceptabl e” range. Review of that study indicates that
It used neasurenents taken over a 24-hour period within
a carefully described area, and i ncl uded an assessnent of
the possible effects of future increased traffic and the
construction of retail buildings. Plaintiffs contend that
I n conducting the study HUD did not conply with its own
Sept enber 1991 Noi se Cui debook.

The fact that HUD's submtted study did not
conpletely conply wth the requirenents of its Noise
@Qui debook is not, of itself, sufficient to showthat its
reliance on the study was not in accordance with |aw or

arbitrary and capricious. In Lyng v. Payne, 476 U. S. 926,

937 (1986), the Suprene Court held that “not all agency
publications are of binding force” - in other words, the
guidelines in question nust be “the kind of agency |aw

the violation of which is renediable at all.” Generally,

to be legally binding on an agency, its own publications

22



must have been “pronmulgated pursuant to a specific

statutory grant of authority and in conformance with the

procedural requirenents inposed by Congress.” See, e.q.,

Schwei ker v. Hansen, 450 U.S. 785, 789-90, (holding

Social Security Admnistration Cains Mnual 1is not

bi nding agency rule); Fano v. O Neill, 806 F.2d 1262,

1264 (5th Gr. 1987) (holding INS Operations Instructions
not binding because “they are not an exercise of
del egated legislative power and do not purport to be
anything other than internal house-keepi ng neasures.”);

W Radio Servs. Co. v. Espy, 79 F.3d 896, 900-01 (9th

Cr. 1996) (holding that the court reviews nonconpliance
w th an agency “pronouncenent” only if it “actually has

the force and effect of law.”); Gatter v. N mm, 672 F. 2d

343, 347 (3d Cir. 1982) (holding Veteran's Adm ni stration
publications not bi nding because they were not
pronul gated under the APA' s rul emaking requirenents);

Fed. Land Bank in Receivership v. Fed. Internediate

Credit Bank, 727 F.Supp. 1055, 1058 (D.Mss. 1989)

(hol ding that directive not pronul gated according to APA

23



procedure | acks force and effect of |law); see also Davis

Mountai ns, 116 Fed. Appx. 3, 9-10 (5th Gr. 2004

(summari zi ng above case |law and holding as result that
the Air Force's Handbook is not binding as it was not
pr onul gat ed accordi ng to t he APA' s procedur al
requi renents). Where agency publications have not been so
pronul gat ed, the agency’'s decision to analyze i npacts by
ot her nethods is not an automatic violation of the |aw.
As such, it is subject to review under the nornal
“arbitrary and capricious standard” used to revi ew agency

action under the APA. Davis Muntains, 116 Fed. Appx. at

9-10 (“Thus the Air Force retained discretion to analyze
I npacts on livestock by nethods other than those
contained in the Handbook, and we nust address the
adequacy of the Air Force's chosen nethod according to

the arbitrary and capricious standard”); see also

Communi ties Against Runway Expansion, lnc. (CARE) V.

F.A A, 355 F. 3d 678, 688 (D.C. Cr. 2004) (holding that
even though an executive order mandating agency

consi deration of environnental justice concerns created

24



no private right of action for an agency’'s failure to
conmply with that nmandate, the court would review the
agency’'s action as an exercise of discretion under the
APA and NEPA). Here, plaintiffs neither argue nor offer
evi dence that HUD s gui del i nes were pronul gat ed under the
Adm ni strative Procedure Act’s procedural requirenents.
Plaintiffs's first argunent therefore fails: HUD has not
acted contrary to | aw by usi ng net hodol ogy different from
that contained in the Gui debook.

Plaintiffs al so argue that HUD “obvi ously skewed [t he
study] to neasure disproportionally during the quietest
times of the day and bring the overall average deci bel
| evel down.” Simlarly, they appear to assert that HUD
was arbitrary and capricious in not relying on the
results of an extra-record noise survey conpleted in
April 2001 by Ctywde. They claim that HUD s chosen
nmet hodol ogy i nproperly and purposely skews the survey
results by including a neasurenent at noon, but no
measurenents between 7:30 AM and 12: 06 PM nor between

11:46 AMand 2 PM They offer conclusory all egations that

25



HUD s sanpling survey produces distorted results and was
conducted in that manner for the express purpose of
avoi ding the conclusion suggested by the extra-record
C tyw de survey.

At best, this argunent reflects only a disagreenent
over whether it was arbitrary and capricious for HUD to
base its decision on the study docunented in the record
rather than extra-record evidence. There is sinply no
evidence of bad or inproper notive by HUD in this
I nstance. Nor do plaintiffs provide further evidence
showing either that reliance on such a nethodology is
otherwse arbitrary and capricious or that HUD s
nmet hodol ogy was actually flawed, rather than sinply
different fromplaintiff’'s preferred nethod. In fact, the
Ctyw de study on which plaintiffs would urge reliance
does not conply with HUD regul ati ons, which the agency
must obey, let alone the Noise Cuidebook's non-binding

requi renments.® The Citywide survey hardly amunts to

3 As an exanple, the proffered extra-record survey
took its neasurenents over a 12-hour period; 24 CF. R
8§ 51.103(a), by contrast, requires neasurenents over a
24- hour peri od.
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persuasi ve evidence of noise levels that require an EI S
under the HUD regulations. W nmay not, therefore, say
that HUD arbitrarily and capriciously relied on the
study’s results in determning that the noise levels did
not trigger the automatic environnental inpact statenent
requirenent.

Plaintiffs next argue that HUD s funding of the
project wthout preparing an EISs was contrary to a CEQ
regul ati on mandating an EI' S when a project wll “renove,
denol i sh, convert, or substantially rehabilitate 2,500 or
nore existing housing wunits...or...result in the
construction or installation of 2,500 or nore housing
units.” 24 CF.R 8 50.42(b)(2). Plaintiffs argue that
this regulatory provision nust be read expansively and
cunmul atively: that is, that each denolition of an old
housi ng unit and each construction of a new housing unit
shoul d be counted cunul atively toward the 2,500 limt or
trigger. Thus plaintiffs contend that, if a project
proposes to destroy 1,250 old units and construct new

1,250 units in their place, an EIS is required because
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this would involve the destruction or construction of
2,500 units. HUD reads the regulation as disjunctively
establishing two categories: denolition, conversion or

rehabilitation of the old vis-a-vis construction or

installation of the new, as applied to this case, HUD
reasons that, since only 1,510 units are to be denolished
or rehabilitated and only 1,282 are to be newy
constructed or installed, the project does not reach the
2,500 unit trigger in respect to either category.
Plaintiffs effectively concede this point. They do
not argue or attenpt to showthat HUD s interpretation is
arbitrary and capricious. Instead, they contend, w thout
expl anation, that we should not defer to the agency’'s
reasonabl e interpretation as precedent woul d require, but
that we ought to use our own judgnent to declare that
their interpretation of the regulation wll be foll owed
because it is sinply the best. Even if we were to agree,
however, we do not have the plenary authority to
interpret the regulation in this kind of case as we

personally deem best. “In situations in which ‘the

28



meani ng of [regul atory] | anguage is not free fromdoubt,’
the review ng court should give effect to the agency's
Interpretation so long as it is ‘reasonable,’” that is, so
long as the interpretation ‘sensibly conforns to the

purpose and wording of the regulations.”” Martin V.

Occupational Safety & Health Revi ew Conmi n, 499 U. S. 144,

150-1 (1991) (quoting Ehlert v. United States, 402 U. S

99, 105 (1971) and N._ _Ind. Pub. Serv. Co. v. Porter

County Chapter of |zaak Walton League of Anmerica, Inc.,

423 U.S. 12, 15 (1975)). Because the plaintiffs
effectively concede that HUD s interpretation of the
regulation is not wunreasonable, we conclude that the
regul ati on does not require an EISin this case and that
HUD did not fail to act in accordance with law in this

respect .

B.
The thene of plaintiffs’ remai ning NEPA argunents is
that HUD acted arbitrarily, capriciously, or in abuse of

its discretion by failing to prepare an EI'S al though it
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knew or shoul d have known that the reasonably foreseeabl e
effects of the project would significantly affect the
quality of the human environnent in many different ways.
We address each argunent under a separate headi ng. Before
we begin, we pause to reiterate that in attacking a
decision not to prepare an EIS, “nore than an all egation

of deficiencies is necessary; the plaintiffs nust prove

the essential allegations of their conplaint by a

preponderance of the evidence.” La. Wldlife Fed' n, Inc.

v. York, 761 F.2d 1044, 1055 (5th Cr. 1985) (Rubin, J.,
dissenting). “It is the burden of the plaintiffs to
adduce evidence, not nerely to nmake allegations or to
rest on assunptions, establishing that the Corps was
[arbitrary and capricious] in reaching the conclusion it

did[.]” Ld.

1. Environnental Justice
Executive Order 12898 instructs agencies to consider
the environnental justice inpacts of their actions. Exec.

Order No. 12898, 59 Fed. Req. 7629 § 6-609 (1994). The
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Order does not, however, create a private right of
action. Thus, we review the agency’ s consideration of
environnental justice issues under the APA's deferenti al

“arbitrary and capricious” st andar d. See, e.qg.,

Communi ties Against Runway Expansion, Inc. (CARE) V.

F.A A, 355 F.3d 678, 688 (D.C. Cir. 2004). Leaving aside
| egalisnms, we see in this record no admnistrative
I nsensitivity to racial or economc inequality. Instead,
we see a project that HUD perceived reasonably as a
community effort, endorsed initially by sonme who now
oppose it, to renovate a deteriorating public housing
project for the ultimte and enduring benefit of the
conmuni ty.

HUD s environnental justice study, conpleted in
Sept enber 2002, |ooked at the area in which the project
IS being built and determ ned that those who return to
live in the “new St. Thomas will benefit from safer,
nore sanitary living conditions and an i nproved econonic
environnent. It considers the problens of displacenent,

I ncluding the fact that residents still living in the
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project would be eligible for relocation under the
Uniform Relocation Act. Furt her nor e, HUD s study
reflected that St. Thomas residents had nunerous
conpl ai nts about the housing project and were at risk
from pest infestations, asbestos, drug paraphernalia,
| ead exposure, and raw sewage. |t notes, based on the
comments received from then-residents, that nmany had
conpl aints about the St. Thomas devel opnment and while
sone would stay there if conditions and anenities were
| nproved, others would prefer to becone hone owners
outside of the project. Over 200 |l awsuits had been filed
over | ead exposure in the housing units, and that 99% of
residents belonged to a mnority group.

The record also indicates that HUD received and
responded to comments nmade at a public neeting by M.
Brod Bagert, whose nmster’s thesis had been highly
critical of the HOPE |V program and of the broader
“market revitalization” approach to inproving urban
areas. His coments and his study use the St. Thonas

project as an exanple to attack that particular theory of
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ur ban pl anning. HUD responded to M. Bagert’s comments,
I ndicating that while it understood the basis of his
criticism of t he HOPE |V  approach to ur ban
revitalization, the HOPE |V approach is clearly supported
by Congressi onal nandat e.

Plaintiffs offer M. Bagert’s comments, and evi dence
of problens with residential relocations under the
Uni form Rel ocation Act, for the proposition that HUD s
evaluation of the project’s inpacts is entirely
contradi cted by the evidence.* The record in front of us
Is hardly so clear cut, and certainly reveals that HUD
gave attention to the issues plaintiffs raise, for all
they disagree wth the conclusions. Beyond their
all egations and M. Bagert’s coments, which HUD clearly

took under consideration, plaintiffs offer no evidence

“* M. Bagert's witten report is outside the
record. The district court denied plaintiffs’s request
to add it as a supplenent to the admnistrative record.
Plaintiffs challenge that ruling by the district
court’s decision only in response to its ruling on
their Rule 59 notion, discussed infra. For the purposes
of the imedi ate analysis, we are confined to the
adm ni strative record, which includes only M. Bagert’s
oral comments at a public neeting.
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suggesting that the environnental justice study was
arbitrary or capricious in its choice of nethodol ogy. W
cannot, therefore, say that they have net their burden of
showi ng that HUD s consi deration of environnental justice

concerns was arbitrary and capri ci ous.

2. Zoni ng

The New Ol eans Gty Council approved zoni ng changes
for the project in Novenber 2001 (for the retail portion)
and in April 2002 (for the residential portion). 1In
addition, inplenenting the St. Thonmas revitalization
project required the <creation of a Tax |I|ncrenent
Financing District, which helps fund the project, and
which was highly controversial wth regard to its
possi bl e negative economc effect on |ocal businesses
near the project. In preparing the environnental
assessnent, HUD indicated only that the project was in
conpliance with |local zoning ordinances by the tinme of
the assessnent, w thout indicating that such conpliance

actually required changing the local zoning laws. In



addi ti on, when descri bi ng t he t wo twel ve-story
residential buildings and the 200,000 square-foot Super
Wal - Mar t retail center, HUD indicated on t he
envi ronnental assessnent form that the project was
conpatible with its surroundings in terns of |and use,
bui |l di ng type, height, bulk and mass, and density.
Plaintiffs challenge HUD s conclusion that | ocal
zoni ng changes inplenented for the project do not create
a significant environnental inpact. First, plaintiffs
assert that “[l]ocal zoning changes significantly inpact
t he human environnent[;]” but offer little support for

their argunents. They offer Sierra Cub v. Mrsh, 769

F.2d 868, 872 (1st Cir. 1985), for the proposition that
an EIS is automatically required where the project
radically alters existing | and use, but we find that case
| napposite. There, the court held that the Federal
Hi ghway Adm ni stration and Arny Corps of Engi neers could
not support its FONSI by relying on | and use regul ati ons
to safeguard the | and because the project would radically

alter land use. |d. Here, although HUD does cite to its
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conpliance with |[ocal zoning ordinances as support for
Its FONSI, we have no change so radical as to be akin to
replacing an undevel oped wooded island with a marine
termnal and industrial conplex, as was proposed in
Marsh. Thus Marsh offers us no such legal rule, nor do
plaintiffs offer us support for draw ng an anal ogy on the
facts. The project in the case at bar, particularly the
hi gh-rise structures and the Wal - Mart center, is | ocated
on the Tchoupitoulas industrial corridor, and the
remai ning residential portion borders the nearby
residential areas. Wthout further evidence supporting
their allegations, we may not hold that HUD was arbitrary
and capricious in determning that the zoning change of
itself inplied that the project would have a significant
| npact on the environnent.

Second, plaintiffs assert that the i nplenentation of
the Tax Increnent Financing District was a highly
controversi al change, such that It requires an
envi ronnent al i npact statenent under the regul ations set

out by the Council on Environnmental Quality. See 40
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C.F.R 8§ 1508.27(b) (identifying a project’s “highly
controversial” nature as a factor to <consider in
evaluating the intensity of inpacts). W have held that
these factors listed in the regulation “do not appear to
be categorical rules that determ ne by thensel ves whet her

an inpact is significant.” Spiller, 352 F.3d at 243. "As
such, all that would have to be shown is that all the
factors were in sone way addressed and eval uat ed; whet her
this was done in factor-by-factor fashionis irrelevant."
Id. Furthernore, “controversial” is usually taken to nean
nore than sone public opposition to a particular use -
rather it requires “a substantial dispute...as to the

size, nature, or effect of the major federal action.” See

Center for Biological Diversity v. U S. Fish & Wldlife

Service, 202 F. Supp 2d 594, 657-8 (WD. Tex. 2002)
(summarizing existing case law with regard to what
constitutes a “substantial dispute” such that an
envi ronnental inpact statenent is required). Review ng
the record, the portions to which plaintiffs cite clearly

reflect public opposition from|l ocal businesses to using
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the retail space to house a Wal-Mart, but do not attack
the broader nature or effect of the project as a whole.
The record clearly reflects that HUD addressed and
evaluated this factor and plaintiffs do not adduce
evi dence suggesting that its eval uati on was i nsufficient,
but sinply assert disagreenent wth the conclusion.
Accordi ngly, they have not net their burden to show t hat

HUD acted arbitrarily or capriciously.

3. Busi nesses Qccupying Historic Buildings

CEQ regul ati ons require agencies to di scuss econom c
factors where interrelated wth NEPA environnental
consi derations; such factors include the 1inpact on
"uni queness of historic resources” and "adverse inpacts
on National Register properties"). See 40 C F.R 88
1508. 14 (requiring exam nation of interrelated effects),
40 C F.R § 1508.27 (list of NEPA intensity factors
contributing to the determ nation of "significant inpact"
on "uniqueness of historic resources" and "adverse

I npacts on National Register properties"). As a result,
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HUD built into its EA an assessnent of the project’s
i npact on busi nesses occupying historic buildings.?>

In reaching its FONSI on the issue, HUD relied on a
broad range of information, including opinion polls,
newspaper articles, and other studies - notably, the
Lanbert Advisory Report. This last indicates that Wl -
Mart will reduce sone sales from | ocal businesses, but
al so suggests that Wal-Mart may actually help the area
retain sone revenue which had previously left the city in
favor of suburban retail. Oher docunents in the record
are equally clear in identifying both the increase in
conpetition posed by Wal-Mart as well as its potenti al
econom c benefits to exi sting retail ers. HUD s
adm ni strative record also includes an inventory of area
busi nesses (the “Blick inventory”), which s an

admttedly “qui ck revi ew’ and cont ai ns errors,

> HUD attenpts to argue that even though it did
consider this issue, NEPA does not require such a
exam nation of “purely econom c” inpacts. The nerit of
this argunent is dubious, since, as plaintiffs note,
the I oss of businesses in the district relates to the
anmount of noney available to maintain historic
bui | di ngs.
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particularly in its characterization of what goods or
servi ces varyi ng busi nesses provide.

Plaintiffs argue that HUD s reliance on the Blick
I nventory as “sole support” for its statenent will not
suffice in order to support a FONSI. Although their
argunent m ght have carried weight if the Blick inventory
was HUD s sole source of information, HUD in fact
considered information from a w de range of sources,
which lead it to conclude that although the Wal -Mart wi ||
bring increased conpetition to the area, adding the
business to the area was also likely to result in an
I ncrease in econom c opportunities for local retailers.
Furthernore, plaintiffs sinply msstate the record when
they assert that HUD entirely ignored the Lanbert report.
Finally, plaintiffs proffer an alternative, extra-record
I nventory of |ocal businesses. Beyond sinply restating
that study’s conclusions, which are nore favorable to
their desired outcone, plaintiffs offer no evidence that
woul d allow us to conclude that its nethodol ogy is any

nore reliable or its results any nore robust than the
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studies HUD included in the admnistrative record. As a
result, we cannot say that plaintiffs have net their
burden in showng that HUD acted arbitrarily or

capriciously.

4. Toxic and Hazardous Waste

HUD regul ations do not permt that agency to approve
projects that are not | ocated an acceptabl e di stance from
“hazards” wunless appropriate mtigation neasures are
taken. 24 C F.R 8 15.202(a). “Hazards” are defined to
i nclude any “any stationary container which stores,
handl es or processes hazardous substances of an expl osive
or fire prone nature.” 24 C.F.R 8§ 15.201. Accordingly,
HUD s EA included an investigation into whether any such
hazards threatened the St. Thomas project as a part of
the process. It conducted two Phase | assessnents, which
identified certain toxic and hazardous waste issues,
I ncluding both an underground storage tank containing
petrol eum products and a fuel punp, both |located on the

Wal - Mart site. A later Phase Il assessnment reconmended
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nmet hods for renediation, and in mtigation HUD required
Hi storic Renovation, the devel oper, to set up an escrow
account to ensure renediation. The environnent al
assessnent openly di scusses the presence of these hazards
in the cooments to the section on “toxic chem cals and

radi oactive materials.” Those remarks clearly reflect the

need for a Phase |l assessnent, the presence of an
under gr ound st or age t ank, and t he remedi ati on
requi renments. HUD s actions conply wth their

regul ati ons, and are not arbitrary or capricious in this
respect.

Plaintiffs accuse HUD of violating its duty to
di scl ose the exi stence of an underground storage tank by
failing to disclose it in the section of the
envi ronnental assessnment neant to identify “hazardous
I ndustrial operations”. Their brief charges that HUD
pur posely conmtted deception by not listing the hazards
in that section, and did so wth the sole purpose of
avoiding the preparation of an EIS. They offer no

evidence that HUD s required renedi ation is insufficient
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to warrant a FONSI, nor any evidence to support their
clainms of bad faith. Nor do they offer any | egal argunent
that the hazards nust be listed in that specific section
of the form rather than in the |ocation HUD placed it.
In fact, the record reflects that the EA clearly reveals
that the hazards are present and indicates the
remedi ation planned to reduce the effects of those
hazards. As a result, plaintiffs have not nade any
showi ng that HUD engaged in purposeful conceal nent or
arbitrarily relied on the renediation neasures in

reaching its FONSI.

5. Lead Contam nation
24 CF. R 8 50.3(i)(1) requires that HUD nust ensure
its projects are free of “hazardous material s,
cont am nati on, toxic chem cal s and gasses, and
radi oacti ve substances” that woul d "affect the health and
safety of occupants or conflict with with the intended
utilization of the property.” In doing so, HUD nust pay

"particular attention" to industrial sites and other
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areas containing hazardous waste, using "current
techniques by current professionals.” 24 CF. R 88
50.3(1)(2), (3). As a part of its EA process, therefore,
HUD consi dered whether the project area had significant
| ead contamnation. W hold that the agency was not
arbitrary or capricious in determning that the
environnental inpact from lead in the soil was not
significant.

The agency hired a contractor, PSI, to carry out the
Phase |l environnental assessnent already nentioned
above; as a part of that work, PSI took various soi
sanpl es. The contractor was particularly concerned wth
|l ead in the soil comng from underground storage tanks
and old dry-cleaning facilities. Wen it tested the
sanples, PSI found that the levels of lead in the soi
were below the health-based |imt set by the Louisiana
Departnment of Environnental Quality. Based on those
results, HUD determ ned that the environnental i npact
fromlead in the soil was not significant.

HUD | ater received public comments on its separate



environnental justice study from a soil expert, in
response to a statenent in that study that surface |ead
contam nation in the project was not a problem The
expert stated that his soil surveys for | ead
contam nation in New Ol eans found that the St. Thomas
communi ty was one of “the nost contam nated areas in the
city” and “recommended concerted effort” to address the
problem On receipt of those comments, and in |ight of
the PSI results, HUD asked C-K Associ ates, the contractor
that had prepared the environnental justice study, about
the effect of those remarks on the EA. C K Associates
responded by saying that although the expert was well -
respected in his field, his nethodology did not follow
the standards HUD required for evaluating |lead |evels.
G ven that the PSI tests had shown | ead | evels bel ow the
perm ssi bl e maxi nrumand that the outside expert’s nethods
did not neet agency requirenents, HUD naintained its
conclusion that |ead contam nation at the site was not
significant for the purposes of the EA

Plaintiffs disagree mghtily wwth PSI’s techni que and
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clearly prefer the outside expert’'s nethodol ogy, urging
that HUD arbitrarily and capriciously relied on PSI’'s
unsound techni ques. The nere fact of HUD s reliance on
the PSI study is not arbitrary and capricious. W have
held that “[an] agency is not required to ‘do it alone'”
in reviewing the environnental inpact of projects, and
may enploy outside consultants in preparing an

envi ronmental assessnent. Save Qur Wtlands, Inc. V.

Sands, 711 F.2d 634, 642 (5th Cr. 1983). “The intent of
the controlling regulations is that “acceptable work
[conpleted by parties outside the agency] not be
redone[.]” Id. (citing 40 CFR 8 1506.5(a)).
Furt hernore, "an agency nust have discretion to rely on
the reasonable opinions of its own qualified experts,
even if, as an original matter, a court mght find

contrary views nore persuasive." Marsh v. Oregon Natural

Res. Council, 490 U S. 360, 378 (1989); see also,

M ssissippi R ver Basin Alliance v. Wstphal, 230 F. 3d

170, 175 (5th G r. 2000); Sabine River, 951 F.2d 669, 678

(5th Gr. 1992). An agency may not, however, "reflexively
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rubber stanp" information prepared by others. Save Qur

Wetlands, Inc. v. Sands, 711 F.2d 634, 643 (5th Cr.

1983) (citing Sierra Cub v. Lynn, 502 F.2d 43, 58-59

(5th Cir.1974)); Sierra Club v. Sigler, 695 F.2d 957 (5th

Cir. 1983)).

On this record, we find that plaintiffs have not
shown that either HUD s reliance on PSI's study or PSI’'s
nmet hodology were arbitrary and capricious. HUD s
adm ni strative record, however, clearly reflects that
when public coment called possible flaws in PSI’'s
nmet hods or results, HUD inquired into the probl emand, on
consi deration of the evidence, chose to continue to rely
on PSI for sound reasons. In support, plaintiffs can only
point to the results of the outside study and the soil
expert's coments. As C-K Associ ates noted, however, HUD
could not rely on plaintiffs' preferred nmethod w thout
violating its own standards. Furthernore, the soil
expert’'s comments state only that the project has the
hi ghest | ead contam nation in New Ol eans, and do not

contradict PSI’'s findings that the | ead-levels are wthin
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of heal th-based standards. Beyond their allegations and
the above conparisons, plaintiffs offer no concrete
evidence to support their argunents. Accordingly, we
concl ude that HUD was neither arbitrary nor capricious in

relying on PSI’'s conclusions in reaching its FONSI.

6. Traffic

When studying the project’s potential effects, HUD
| ooked at the possible inpacts of increased traffic. A
Septenber 2001 traffic study exam ned streets and maj or
I ntersections in the project - |locations where it thought
any increase would | i kely cause probl ens. A second st udy,
carried out in Decenber 2002, I|ooked at the effect
traffic increases would have in areas outside of that
al ready covered by the original study. HUD also carried
out noise and vibration studies, and included traffic as
a factor in its environnental site assessnents,
envi ronnental justice study, and mtigation requirenents.
The New Ol eans Departnent of Public Wrks and the

Regi onal Pl anni ng Comm ssion al so studied traffic inpacts
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and concl uded that the effects would not be significant.
On the record before us, which includes all of the above,
we hold that the agency did not arbitrarily or
capriciously reach its FONSI with regard to traffic.
Plaintiffs attenpt to whittle away at HUD s support
for its findings. They assert that HUD relies solely on
the Decenber 2002 study to reach its conclusions. The
2002 study, they allege, covers only outlying areas and
therefore cannot, alone, support HUD s determ nation.
Their characterization of the record 1is sinply
| naccurate: as recounted above, HUD relied on far nore
than just that study, and in fact nade certain to
I ncorporate traffic effects into its study of other
potential inpacts as well. Second, plaintiffs urge that
the bare fact that HUD predicts a 67%increase in traffic
should suffice for any inpacts of that traffic to be
automatically “significant” for NEPA purposes. wll have
per se significant effect. They offer us no |Iegal
authority for the proposition that a predicted increase

should be considered de facto significant. Moreover,
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while plaintiffs allege a long |list negative effects on
heal t h, safety, noise, pollution, vibration, and historic
properties, they offer us no evidence as to what those
effects would be, why they would be significant, or how
HUD has failed to investigate them |In addition, the
record descri bed above belies the assertion that these
ef fects have gone unstudied in HUD s EA. As a result, we
may not say that HUD s decision was arbitrary and

capricious in this regard.

7. Cunul ative I npacts

Plaintiffs argue, in effect, that HUD should be
charged wth constructive know edge of significant
foreseeable cunulative effects upon human environnent
that were discoverable upon reasonable investigation.
They beg the question, however, by assum ng wthout
denonstrating with concrete supporting evidence that the
significant effects they allege were reasonably
foreseeable at the tinme of HUD s EA/ FONSI.

The plaintiffs assune that it was reasonably
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foreseeable to HUD that the project would cause two types
of signi ficant envi ronnent al ef fects: 1) future
unspeci fied inpacts caused by the influx of additional
national retailers attracted by Walmart’ s presence and 2)
future inpacts of increased traffic from the above
conbined with future inpacts by three other planned
expansions in the area.® Al though the plaintiffs have not
established either the foreseeability or the significance
of these effects, we discuss thembriefly:

First, NEPA requires HUD to study a project’s
reasonabl y f or eseeabl e ef fects. Plaintiffs’ sol e
allegation is that HUD failed to study the detrinental
effects of the eventual arrival of other, unknown
national retailers into the area, followng Wal-Mart's
wake. They offer nothing concrete to suggest that such
changes wll likely occur or are planned for in this
particular project area, but rely on broad statistical

data discussing general nat i onal trends. However ,

® Nanely, the future expansion of the Mori al
Convention Center, the expanded term nal activities at
the Port of New Ol eans, and the devel opnent of the
Saul et Apartnent conpl ex.
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reasonabl e foreseeability under NEPA “does not include

[ such] ‘highly specul ative harns|.] Gty of Shoreacres

v. Waterworth, 420 F.3d 440, 453 (citing Methow Valley

GCtizens Council, 490 US. at 356). As a result,

plaintiffs’ argunents fail.

Second, after studying the anticipated effects of
I ncreased traffic, HUD decided that the project woul d not
cause traffic levels that would significantly affect
human environnent. In reaching its decision, HUD relied
on two traffic studies perfornmed by a contractor in
Decenber 2000 and Septenber 2001. The latter was
performed specifically to incorporate the effects of
known plans for other devel opnent projects in the area.
HUD relied on the traffic studies’ projection of traffic
conditions subsequent to conpletion of the St. Thonas
revitalization project and the three other planned
expansi ons. The studies indicated that traffic |evels
woul d remai n well bel ow capacity. HUD s reliance on t hose
results was not arbitrary, capricious or unlawful, and

plaintiffs’ argunent to the contrary |acks nerit.
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In support of their position, plaintiffs cite to
I nconsi stencies in background traffic neasurenents;
noting that the Septenber 2001 neasurenent for Jackson
Avenue is lower by 3,6000 cars than the Decenber
measurenent, and arguing that the Septenber 2001
nmeasurenent is purposely skewed in order to support the
FONSI. First, plaintiffs provide nothing but conclusory
all egations to support their clains of bad faith. Second,
we note that HUD s findings relied on a separate set of
measurenents, different from the chall enged background
traffic measurenents, that specifically reflect the
potential road conditions after the conpletion of the St.
Thomas project and the four other planned activities.
Furthernore, we note that even if the higher, Decenber
2001 neasurenent for Jackson Avenue is taken as correct,
the street is still predicted to operate at sone 30, 000
cars below capacity. As a result, we cannot say, on this
record, that plaintiffs have adequately supported their
all egations of significant foreseeable cunul ative effects

on human environnent due to increased traffic caused by
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the project.

8. Mtigation

In reaching its FONSI, HUD relied in part on the
mtigation requirenents contained in the MOA devel oped as
a part of required NHPA pl anning. On exam nation, we find
t hat HUD did not rely on them arbitrarily or
capriciously. The MOA's requirenents were neant to
all evi ate adverse i npacts on historic properties; many of
Its mtigation requirenents focused on reducing the
adverse effects on increased traffic on those properties.
The neasures are extensive, including “design review of
new construction, rehabilitation of historic buildings,
use of Belgian blocks to slow traffic at nultiple
I ntersections, and restriction of the entrance of truck
traffic to Wal-Mart to Tchoupitoulas and Josephine
Streets[.]” The MOA al so requires the signatories to the
MOA to ask the City to convene a traffic task force, seek
funding for inprovenents to Jackson Avenue, and identify

grants for local retailers. Furthernore, the MOA binds



the Housing Authority of New Oleans and HRI to its
terns. Any attenpt to change it requires consultation
wth and approval by all signatories, including federal
and state agencies set up to protect historic areas. To
reiterate, HUD is bound to adhere to the MA s
requi renents, and may not relax or abandon them w t hout
the express authorization of all parties.

Plaintiffs argue that the above requirenents will not
provide the predicted mtigation, and that HUD s reliance
on them is arbitrary and capricious. Plaintiffs
characterize the mtigation as requiring nerely letter-
writing, mld research, and I|imted consultation.
Furthernore, plaintiffs argue that the MOA has no teeth,
as it can be changed at any tinme. Again, plaintiffs
assunme W thout denonstrating that such neasures of
mtigation are inherently unreliable and that an agency
cannot reasonably base its decision to forgo an EIS, in
part, upon them The record before us, however, does not
support their allegations. They have not, therefore,

shown that HUD relied on those mtigation requirenents
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arbitrarily or capriciously.

9. Evaluation of Project Costs and Benefits

CEQ regul ations state that “[a] significant effect
may exist even if the Federal agency believes that on
bal ance the effect wll be beneficial.” 40 CF.R 8§
1508. 7(b)(1). Plaintiffs argue that HUD is required to
produce an EI'S even t hough the project has no significant
negative environnental effects, so long as it has
significant positive environnental effects. This court
has rhetorically considered the question, but has not

arrived at an answer. Hiram Carke Cvic Club, Inc. v.

Lynn, 476 F.2d 421, 426-7 (5th Gr. 1973) (disavowed on

ot her grounds). W need not do so here, as HUD has not

asserted nor have plaintiffs offered evidence of a
significant positive environnental inpact; HUD only
I ndi cates that when the overall benefits of the project
are weighed against the tenporary inconveniences of
construction and any “parti al long term market

di sruption[,]” the St. Thomas project “provides a very
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positive net benefit to the comunity.” Mbreover, the
other case in this circuit touching on the question can
be distinguished on the grounds that it determ nes only
whet her an EIS need discuss positive Dbenefits.

Envi ronnental Defense Fund v. Miarsh, 651 F.2d 983, 993

(5th CGr. 1981). Wthout nore, we may not find HUD
arbitrary and capricious in this regard. Plaintiffs also
urge that HUD inproperly subtracted the project's
positive environnental I npacts from its negative
envi ronnent al inpacts, so that once significant negative
effects becane insignificant. The record before us is
clear, however, that HUD has not engaged in any such
wei ghing. Rather, it evaluated the potential negative
effects and determned that they are not significant,
either individually or cunulatively. Again, wthout
further support, we may not say that HUD s assessnent was

arbitrary and capri ci ous.

10. Consideration of Context and Intensity

Council on Environnmental Quality regul ations require
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an agency to consider both “context” and “intensity” when
consi dering whether an effect is “significant”. 40 C. F. R
8§ 1508.27 (defining “significantly” as used in NEPA' s
statutory |anguage). In considering context, an agency
must | ook at “the significance of an action nust be
anal yzed in several contexts such as society as a whole
(human, national), the affected region, the affected
i nterests, and the locality.” 40 C F. R 8§ 1508.27(a).
When eval uating intensity, agencies should consider ten
areas, listed in 40 CF. R 8 1508(b). This court has held
that “the factors listed in the regul ati on do not appear
to be categorical rules that determ ne by thenselves

whet her an inpact is significant.” Spiller, 352 F.3d at

243. Rather, the regulation provides a |ist of “rel evant

factors...[for] gaugi ng whet her an | npact S
‘“intense’'[.]” 1d. An agency nust only show that each
factor was “in sone way addressed and evaluated.” 1d.

First, with regard to intensity, our discussions in
vari ous secti ons above have repeatedly concluded that HUD

built in context consideration to its exam nation of a
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w de range of inpacts, particularly wth regard to
environnental justice, zoning, businesses occupying
hi storic properties, and traffic. In addition, those sane
di scussi ons touch on HUD s consi deration eight of the ten
factors that Council on Environnental Quality regul ations
requi re agencies to consider regarding the intensity of

aproject.” Plaintiffs allege that their nere presence is

'Nanely, the follow ng sections of 40 CF. R 8§
1508. 27(b):

(1) Inpacts that nmay be both beneficial and

adverse. ...

(2) The degree to which the proposed action

affects public health or safety.

(3) Unique characteristics of the geographic

area such as proximty to historic or cultural

resources, park lands, prine farm ands,

wet | ands, wld and scenic rivers, or

ecologically critical areas.

(4) The degree to which the effects on the

quality of the human environnent are likely to

be highly controversi al.

(5) The degree to which the possible effects on

the human environnment are highly uncertain or

I nvol ve uni que or unknown ri sks.

(6) The degree to which the action may

establish a precedent for future actions with

significant effects or represents a decision in

princi ple about a future consideration

(7) Whether the action is related to other

actions with individually insignificant but

cunul atively significant inpacts.

(8) The degree to which the action may

adversely affect districts, sites, highways,

59



reason enough to require an environnmental | npact
statenent. As support, plaintiffs offer argunents that
reiterate those discussed in the sections above. As
noted, the listed factors do not constitute categorical
rules such that their presence or absence neans an i npact

Is per se significant. See Spiller, 352 F.3d at 243 (5th

Cr. 2003). HUD nust therefore show only that it
addressed and eval uated these factors, evenif it did not
do so in a “factor-by-factor fashion” |d. W have
concl uded, in the precedi ng subsections, that HUD has not
acted arbitrarily and capriciously in its eval uation of
the project’s context nor in its assessnent of various
I ndi vidual intensity factors. Simlarly, we now concl ude
that its overall evaluation of the project’s context and
intensity as a whole neither arbitrary or capricious.
Plaintiffs argunents on these points |largely rehash

the argunents they raised individually above, and we w ||

structures, or objects listed in or eligible
for listing in the National Register of

Hi storic Places or may cause | oss or
destruction of significant scientific,
cultural, or historical resources.
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not repeat our analysis of them here. Their only new
argunents relate to traffic and to potential adverse
effects on historic resources. They first argue is that
the inpacts of traffic were sufficiently controversi al
and uncertain that HUD was required to prepare an EIS.
See 40 C.F. R 8§ 1508.27(b)(4). They adduce no evi dence on
this point, however, beyond their own opposition to the
project and the sane assertions we disposed on in our
analysis supra, in discussing traffic inpacts and
cunul ative inpacts. As they have not net their burden of
proof as to the broader controversy of traffic inpacts,
and since we above held that HUD s consideration of
traffic issues was neither arbitrary nor capricious, we
now do not find HUD s behavior arbitrary and capricious
In this regard.

Second, plaintiffs argue that HUD did not properly
consider the project’s potential adverse effects on
historic properties, as required by 40 CFR 8
1508. 27(b). These argunents are simlar to those they

rai se challenging HUD s findings under the NHPA review
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process, discussed infra, and we reject themfor the sane
reasons: HUD has prepared a val i d Menorandum of Agr eenent
that the consulting parties have agreed adequately
resolves the project’'s potential adverse effects on
hi storic properties, and was not arbitrary and capri ci ous
in determning that no National H storic Landmarks were
adversely affected. See 16 U S.C. 8§ 470h-2(i) (stating
that the NHPA shall not "be construed to require the
preparation of an environnental inpact statenent where
such a statenent would not otherw se be required" under

NEPA. ") .

11. Concl usi on
Plaintiffs have rai sed nunmerous objections to HUD s
EA and FONSI, but plaintiffs have failed to denonstrate
I n any instance that HUD acted arbitrarily, capriciously,
or contrary to the law in deciding that the project did

not cause significant effects to human environnent.
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Four National Historic Landmarks are located in the
St. Thomas project’s Area of Potential Effects: the
Garden District, the Vieux Carre, St. Al phonsus Church,
and St. Mary's Assunption Church. Oher historic
properties are also |l ocated near and in the project site.
Under NHPA 8§ 106, HUD is required to consider the effects
of its actions on these historic properties by the
National H storic Preservation Act. As under NEPA, an
agency’s actions under the NHPA are procedural, and our
review of its decisions is conducted under the
Adm ni strative Procedure Act’s “arbitrary and capri ci ous”

standard. Vieux Carre Property Omers, Residents, &

Assocs. v. Brown, 875 F.2d 453, 456 (5th Cir. 1989).8

A federal agency, the Advisory Council of Historic

Preservation (“ACHP’) has pronul gated regul ations that

8 These chal | enges arise out of the sane
cross-notions for sunmmary judgnment as the NEPA cl ains
di scussed supra. Plaintiffs contend that the district
court erred in ruling that HUD arbitrarily and
capriciously concluded that the project would result in
no adverse effects to historic properties. Again, we
review the district court de novo on this point. See
Terrebonne Parish Sch. Bd. v. Mbil Gl Corp., 310 F. 3d
870, 877 (5th Cr. 2002) (citing Auguster v. Vermlion
Parish Sch. Bd., 249 F.3d 400, 401 (5th Cr. 2001)).
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require federal agencies to exam ne whether a proposed
project “has the potential to cause effects on historic
properties.” 36 C. F.R § 800.3(a). Were an agency
proposes a finding of no adverse effect, it indicates
that the project has no effect on any historic property
that "dimnish[es] the integrity of the property's
| ocati on, desi gn, setting, materi al s, wor kmanshi p,
feeling, or association." 36 C.F. R 8 800.5(b) (read in
conjunction wth (a)(l1)). Such a finding triggers a
“consulting party review', described in 36 CFR 8§
800. 5(c).

If the agency finds that historic properties wll
suffer adverse effects, the agency nust consult with the
ACHP and the State Historic Preservation Oficer (“SHPO)
and other parties “to develop and evaluate alternatives
or nodifications to the undertaking that could avoid,
mnimze or mtigate adverse effects on historic
properties.” See 36 C.F.R § 800.5(a) (requiring agencies
to assess adverse effects); 36 CF.R 8§ 800.6(a)

(requiring consultation). |If adverse effects are found,



and the agency, the SHPO and the ACHP (plus any other
required parties) may agree on a nethod of resolving
those effects, to be recorded in a Menorandum of
Agreenent that specifies the manner of resolution. 36
C.F.R 8 800.6(b)(1)(4).

As in respect to environnental effects under NEPA
however, an agency has no duty to abandon or nodify a
project if the project is found to have an adverse effect
that is not avoided or mtigated, but only to follow the
mandat ed NHPA procedures.® 36 CCF. R § 800.6. There is an
exception to that rule applicable to National H storic
Landmar ks, as specially designated historic properties.
They are subject to nore stringent requirenents. Wen an
agency action will cause a direct adverse effect to a
Nati onal Hi storic Landmark, the agency has an affirmative
duty under NHPA 8§ 110f to mnimze the harm done. See
also 36 C.F. R § 800.10(a)

Plaintiffs raise two challenges to HUD s conpli ance

°Note that in many cases, as here, NHPA reviewis
often built into the NEPA review process. See 36 C.F. R
8 800.8(c) (permtting such conbination).
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with the NHPA: 1) that HUD s conpliance with the NHPA §
106 process was defective and 2) that HUD had, and
neglected to fulfill, a duty to minimze direct harmto
National Hi storic Landmarks under NHPA § 110f. We deal

with each in turn.

A

Based on its finding that the St. Thomas project
woul d result in sone adverse effects, HUD went through
the required consulting process with the SCHP, ACHP, and
other required parties. HUD originally produced an MOA
for the project in Septenber 2000; no one chall enges the
fact that HUD was not a signatory to that docunent, and
that as a result it my not have net the NHPA's
requirenents. See 36 CF.R 8 800.6(c)(1)(!1). I n
Sept enber 2002, however, HUD reopened its NHPA review,
which resulted in a second, final MOA. The second MOA
covers nore of the project than the first MDA, which
covered the residential portions of the project and

rehabilitation of the five remaining St. Thomas
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bui | di ngs. The second docunent covers all of the above,
plus the Wal-Mart site and a nearby historic property,
the Anelia Cotton Press. The docunent is signed by all
necessary parties and contains various provisions neant
tomtigate the project’s effects on historic properties.

Plaintiffs argue that HUD s failure to sign the first
MOA taints the validity of the second MOA. They assert
that the second docunent can only be taken to cover the
Wal -Mart and the Anelia Cotton Press and that, as a
result, HUD has not adequately consi dered adverse effects
on historical properties arising fromthe residential and
rehabilitation portions of the project. W are not
per suaded.

Plaintiffs offer no legal authority to suggest that
the second MOA may not incorporate and bind the parties
to, anmong other things, the sane terns that had been
i ncluded in the first, inconplete or deficient docunent.
Second, a plain reading of the final MOA shows that it
covers the effects of and mtigation for the entire

project. Plaintiffs offer no evidence that the docunent
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Is meant to be interpreted in the limted fashion they
urge. Accordingly, we adhere to the general rule that,
absent other evidence, “[a] nenorandum of agreenent
executed and inplenented pursuant to this section
evi dences the agency official's conpliance with section
106.” 36 C.F.R 8 800.6(c). Plaintiffs cannot, therefore,
show that HUD was arbitrary or capricious in relying on
the second, final MOA as proof of its conpliance with the
requi renents of NHPA § 106.

Plaintiffs’ second argunent asserts that HUD was
required to undertake the “consulting party review
process laid out in 36 CF. R 8 800.5(c). This assertion,
however, m sreads the governing regulations. 36 CF. R 8§
800.5(c) only requires consulting party review where HUD
proposes a finding of no adverse effect on any historic
property within the project’s area of potential effects.
Here, HUD nade no such proposal; in fact, the agency
found that there were adverse effects on certain historic
properties such that it needed to consult wth the ACHP

and SHPO to produce an MOA. The situation sinply did not
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neet the requirenents triggering 36 CF. R § 800.5(c).
Plaintiffs’s assert that a finding under NHPA § 110f of
no adverse effects on National Hi storic Landnarks al so
triggers 8 800.5(c)’'s provisions, but offer no |egal
support for that reading, which conflicts with the plain
| anguage of the regulation. As a result, we concl ude that
HUD was not in violation of the NHPA' s procedural
requi renents in not conducting consulting party review

under 8§ 800.5(c).

B.

As noted above, NHPA 8§ 110f inposes an affirmative
duty on federal agencies to mnimze harm to National
Hi storic Landmarks where it finds that a project wll
adversely affect such Jlandmarks. In conducting its
assessnent of whether the St. Thomas project woul d cause
such adverse effects, HUDrelies on the opinion letter it
received from the National Park Service. That opinion
letter was drafted by Cecil MKithan, a Park Service

enpl oyee, after he visited the project site for that
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express purpose. Init, M. MKithan stated that the St.
Thomas project would not adversely affect the National
Hi storic Landmarks. HUD relied on that letter in reaching
Its determination that the project would have no adverse
effect on National Historic Landmarks in the area.

By COctober 2002, the State Historical Preservation
O ficer, the Advisory Council on Historic Preservation,
and other consulting parties had expressed their
obj ection to that determ nation. At that point, National
Park Service contacted HUD at that point to let the
agency know that it was reexamning its conclusion in
response to those concerns. M.MKithan had by then
retired, and the Park Service was review ng his findings
out of concern that it |acked sufficient information to
support his determ nation. On Decenber 16, 2002, however,
the National Park Service wthdrew its request for nore
time to assess the project’s inpact, on the grounds that
It had reexam ned the materials before it. In doing so,
the National Park Service stated that “HUD, i n accordance

with 36 C.F. R 8§ 800.10(c), appropriately sought Nati onal
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Park Service's comments and relied on those coments in
good faith[.]” It did not withdrawits statenent that the
project would have no adverse effect. By February 2003,
both the SHPO and the ACHP, the very parties who had
initially questioned HUD s determ nation of no adverse
effect with regard to NHLs, had again signed onto the
MOA, indicating their agreenent with that determ nati on.
See 36 CF.R 88 110f(a) (noting that the results of the
8 110f review process are to be incorporated into the
NHPA § 106 process), 800.6(c) (a signed MOA evi dences the
agency’'s official conpliance with NHPA § 106).
Plaintiffs challenge HUD s conclusion that the
project will have no significant inpact on National
Hi storic Landmarks, arguing that HUD was arbitrary and
capricious in relying on the NPS s recomrendati on since
it knew that the Park Service's recomendation was
unsupported and incorrect. Essentially, they argue that
the National Park Service's request for additional tine
to reconsider its determ nation renders HUD arbitrary and

capricious for relying on the National Park Service's
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finding of no adverse inpact. HUD may rely on the
reasonable opinions of its own experts, however, and
despite the reexam nation, the National Park Service did
not, as plaintiffs allege, wwthdraw its determ nati on of

no adverse effects. See Marsh, 490 U. S. at 378 (1989).

| ndeed, despite the significant consideration given to
out si de concerns, the National Park Service refused to
rescind its decision. Wthout sone further evidence
pointing to flaws in the National Park Service's
deci si on-maki ng process and conclusion, HUD was not
arbitrary and capricious in relying on the National Park
Service's determ nation as support for its conclusion
that the project would have no significant inpact in this

regar d.

| V.
In addition to contesting HUD s deci sions based on it
EA/ FONSI and MOA, plaintiffs also challenge the district
court’s disposition of various notions. They first appeal

from the district court’s findings of ripeness and
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nootness with regard their challenges of the earlier

versions of the environnental assessnent/FONSI and MOA.

A

Plaintiffs filed suit in July 2002, seeki ng
decl aratory judgnent that HUD and The Housi ng Authority
of New Oleans failed to conply wth NHPA and NEPA and an
I njunction forcing HUD to wi thhold grant funds until The
Housi ng Authority of New Ol eans becane conpliant. 1In
Cct ober 2002, plaintiffs filed a nmotion for partial
sunmary judgnment and permanent injunction. On February
21, 2003, the district court granted HUD s notion for
sunmary judgnment, concluding in part that plaintiff’'s
clainms were not yet ripe for review because the court was
"under the inpression that the NEPA review was still
pending." HUD had, in fact, closed the re-opened review
on February 20, 2003, having again undertaken an
envi ronnment al assessnent and reached a FONSI; HUD, The
Housi ng Authority of New Ol eans, the SHPO, and ACHP

entered an anended MOA on February 1, 2003.

73



Plaintiffs challenge the district court’s di sposition
on summary judgnent of their challenges to the first
envi ronnent al assessnment/ FONSI and MOA conpleted for the
St. Thomas redevel opnent project, before those processes
were reopened by HUD. A grant of summary judgnent is
revi ewed de novo, “applying the sane standard on appeal

that is applied by the district court.” Terrebonne Parish

Sch. Bd. v. Mbil Gl Corp., 310 F.3d 870, 877 (5th

Cir.2002) (citing Auquster v. Vermlion Parish School

Board, 249 F.3d 400, 401 (5th Cir.2001).

I n deciding whether a matter is ripe for review, the
court nust consider “both the fitness of the issue for
the judicial determnation and the hardship to the
parties of wi t hhol di ng consi deration.” Abbot t

Laboratories v. Gardner, 387 U S. 136, 148 (1967). 1In

making its determ nation, the court should evaluate three
factors: “(1) whether del ayed revi ew woul d cause hardship
to the plaintiffs; (2) whether judicial intervention
woul d | nappropriately interfere with further

adm ni strative action; and (3) whether the courts would
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benefit from further factual devel opnment of the issues

presented.” Chio Forestry Ass’'n, Inc. v. Sierra d ub, 523

US 726, 733 (1998).
The district court here determined that while the

conplaint clearly net the case or controversy requirenent

of Article I1l, “judicial review at [that] tinme [was]
| nappropriate in |light of the reopened reviews[,]”
particularly si nce “[t] he ordi nary r emedy for

unsust ai nabl e agency findi ngs under NEPA is to remand t he

matter to the agency for further consideration.
Accordingly, it held that at that tinme the claim would
have i nappropriately interfered with agency action, viz.,
the reopened NEPA and NHPA review processes. In

considering the other two Chio Forestry factors, it found

that plaintiffs had “failed to denonstrate any hardshi p”
woul d be suffered as a result of wthholding review
Plaintiffs’ notion to the district court alleged that
“Infrastructure work is being [per]fornmed, which is
elimnating the possibility of real consideration of

alternatives to the present project,” and that “[d]elay
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of review wll harm plaintiffs['] ability to receive a
true review of the Project’s inpact on the human

environnment and historic properties.” A review of the
record, however, indicates that the district court was
given no further explanation or support for the
statenents beyond the allegations. Finally, the district
court rightly noted that review at that tinme would entail

j udi ci al revi ew of an admttedly I nconpl ete
adm ni strative record,” as the processes in question had
been reopened.

G ven all of the above, the district court did not
err in determning that the issue was not yet ripe for

review. plaintiffs clearly had not made the show ng

necessary wunder the OChio Forestry test, and their

argunents fail before our court now for the sane reasons.

B.
On March 31, 2003, plaintiffs anmended their conpl ai nt
to include the original environnental assessnent/FONSI

and MOA as well as the environnental assessnent/FONSI and
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the MOA resulting fromthe reopened process. Plaintiffs
then filed a second notion for summary judgnent and for
a permanent injunction on April 4, 2003, again alleging
nonconpl i ance with NEPA and t he NHPA, and seeking to stop
all work on the project until an environnental i npact
statenent and Section 106 review had been properly
conpl eted. That sane day, HUD, The Housing Authority of
New Oleans, and HRI all filed notions for summary
j udgnent on the grounds that the reopened review conplied
w th NEPA and NHPA. On April 11, 2003, the court entered
an order in the case denying the plaintiffs' notion and
granting HUD s notion in part. In that order, the court
dism ssed all of plaintiffs’ clains arising under the
NHPA. The court |eft open issues related to the first
envi ronnent al assessnment and FONSI insofar as they were
necessary to determ ne awards of attorneys’ fees, but
stated that “the relief for renedying a deficiency in the
original environnental assessnent/FONSI deficient [sic]
I S now noot.”

I n March 2004, the court dism ssed all of plaintiffs’
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remaining clains. In doing so, it held that the clains
against the original MOA were noot, as they had been
previously dism ssed and were subject to the “law of the
case” doctrine. In addition, the <court held that
chal l enges to the original environnmental assessnent/ FONSI
were nmoot and did not fall wthin the “capable of
repetition, yet evading review exception.

Plaintiffs first argue that the clains against the
original MOA are not nmade noot by the |aw of the case
doctrine because the later MOA does not enconpass the
entire project. The |law of the case doctrine “expresses
the practice of courts generally to refuse to reopen what

has been decided, not alimt to their power.” Messinger

V. Anderson, 225 U S. 436, 443 (1912). The doctrine

applies not only to issues decided explicitly, but also
to everything decided “by necessary inplication.”

Browning v. Navarro, 887 F.2d 553, 556 (5th Cr. 1989).

We reject this argunent for the reasons di scussed supra,;
the second, final MOA is a conprehensive docunent and

supercedes the original.
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Corrective action by an agency can noot an issue.

See, e.q., Conm ssioner v. Shapiro, 424 U.S. 614, 622-23

n.7 (1976) (holding that proper service of new notice of
deficiency and new notices of |evy noots question as to
whet her prior actions were procedural ly defective). O her
circuits have found that subsequent agency action under
NEPA noots a challenge to original conpliance where there

is norelief that would “undo” the harm See Al um num Co.

of Am v. Admir, Township of Huron, 175 F.3d 1156, 1163

(9th Cr. 1999) (“The... conplaints are stal e because a
final environnental inpact statenent was prepared and we
can grant no relief that would "undo" the operation of
the [nonconpliant agency action] during the period
between issuance of the 1995 ROD and the final
envi ronnent al i npact statenent.”); see al so WRIGHT & M LLER,
FEDERAL PRACTICE AND PROCEDURE, 8§ 3533.7 (“At any rate,
self-correction again provides a secure foundation for
nootness so long as it seens genuine.); id. 8§ 3533.2
(“Action by the defendant that sinply accords all the

relief demanded by the plaintiff may have the sanme effect
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as settlenment. So long as nothing further would be
ordered by the court, there is no point in proceeding to
decide the nerits.... [Mootness arises from the fact
that in one way or another, the parties have acted
voluntarily to dispose of the plaintiff's original claim
for relief.”)

I n reopeni ng t he NHPA process, HUD took the voluntary
action required to address plaintiffs’ original clains.
At the closure of that process, a second, final MOA was
produced. As the St. Thomas project is no |onger
proceedi ng under the original version of the MO any
remai ning challenges to its validity have been noot ed.
The district court rightly di sposed of clains agai nst the
final MA inits April 13, 2003 ruling and, in its March
2004 ruling, explicitly recognizes the inplicit results
of that decision.

Plaintiffs next argue that the district court erred
in refusing to apply the “capable of repetition, yet
evadi ng revi ew exception to their chall enges agai nst the

original environnental assessnent/FONSI. This exception
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to the noot ness doctrine applies where (1) the chall enged
action is too short to be fully litigated before it
ceases and (2) there is a reasonabl e expectation that the
sane conplaining party will be subject to the sane action

again. Benavides, 238 F.3d at 671 (quoting Spencer V.

Kenna, 523 U S. 1, 17 (1998)). Plaintiffs do not argue
the second requirenent at all. As to the first, they
argue that HUD is likely to avoid review on other
proposals, plans, or actions by using the tactic of
reopening NEPA or NHPA review. It is not, however,
| nappropriate to permt agency reconsi deration to noot an
initially unripe claim where the behavior involved no

| onger plays a causal role in the harmall eged. See Chio

Forestry Ass'n, Inc., 523 U S. at 734. Here, HUD took

corrective action when it reopened its NEPA review
processes, which, despite its reconsideration, still
yielded a FONSI; plaintiffs have not denonstrated that
the original FONSI still plays a causal role in the
various harns they assert under NEPA. Accordingly, the

| at er chal | enges to t he ori gi nal envi ronnent al
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assessnent/ FONSI and MOA were correctly denied as noot.

V.

Plaintiffs next challenge the district court’s April
11, 2003 rulings on their Rule 59 notion regarding (1)
the conpl eteness of the admnistrative record, (2) the
prejudicial effect of the expedited briefing schedul e,
and (3) the application of an incorrect standard of
revi ew.

Rul i ngs on Rule 59(e) notions are revi ewed for abuse

of discretion. Sinmobn v. United States, 891 F.2d 1154,

1159 (5th Cr. 1990). Unless the district court clearly
abused its discretion in determining that plaintiffs’
notion neither established a manifest error of |aw or
fact nor presented newy discovered evidence, the

district court’s ruling should not be disturbed. |d.

A

Plaintiffs attenpt to introduce several pieces of

extra-record evidence in arguing that HUD was arbitrary
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and capricious in issuing a FONSI. In their Rule 59(e)
notion, they argued that the adm nistrative record was
created inpermssibly in response to |litigation and does
not contain certain docunents that should be part of the
record. Anong these docunents are M. Bagert’'s highly
critical study of the HOPE IV programand the St. Thomas
project in particular, a lead contam nation study
referred to by Dr. Melke in his coments to the
envi ronnental assessnent regarding |ead contam nation,
and a Cityw de Testing noise survey fromApril 20, 2000,
whi ch found high | evels of noise.

The district court refused to grant reconsideration
on the issue on the grounds that plaintiffs had failed to
show t hat any of the docunents in the record were created
post hoc or not relied on by HUD in its deci sion-naki ng.
It further noted that plaintiffs' argunent regarding the
conpl et eness of the record was “essentially a new vehicle
for asserting the sane argunents they nmade in opposition
to summary judgnent - i.e., that HUD fail ed to adequately

consider certain potential environnental inpacts and
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I gnored contrary information regardi ng these inpacts.”
Extra-record evidence may be admtted i f necessary to
determ ne whether an agency has adequately considered

adverse environnental inpacts. Sierra Qub v. Peterson,

185 F.3d 349, 369-70 (5th Cir.1999); Sabine R ver, 951

F.2d at 678. A district court's decision regarding the
adm ssibility of extra-record evidence is reviewed for

abuse of discretion. Davis Mountai ns Trans-Pecos Heritage

Ass'n. v. Federal Aviation Admn., 116 Fed. Appx. 3, 16

(5th CGr. 2004) (citing Northcoast Envtl. Cr. V.

dickman, 136 F.3d 660, 665 (9th Cr. 1998) and

referencing Davidson Country Q1 Supply Co. 1Inc. .

Kl ockner, 1Inc., 908 F.2d 1238, 1245 (5th Cr. 1990)

("stating that ‘[t]he trial court's discretion to admt
or exclude evidence is generally broad ").

As our anal ysis supra records, HUDfulfilled its duty
under NEPA: it identified the issue, assessed it, and
reached a supported conclusion, and we find no error in
the district court’s grant of the notion for sunmary

judgnent. While plaintiffs nmay di sagree with the outcone,



HUD s environnental assessnent did consider the issues
rai sed, and included at |east sonme of the information
evidence plaintiffs urge was conpletely ignored, as has
been di scussed supra. W agree with the district court’s
assessnent that the admnistrative record adequately
supported HUD s FONSI, and simlarly hold that the
district court did not abuse its discretion in denying

plaintiffs’ Rule 59 notion in this respect. See Canp V.

Pitts, 411 U S. 138, 142-43, 93 S. C. 1241, 36 L.Ed.2d

106 (1973).

B.

Plaintiffs second challenge to the district court’s
denial of their Rule 59(e) notion alleges that they were
prejudi ced by the expedited briefing schedul e, which was
created as a result of HUD s msstatenents regarding
| nportant deadl i nes.

On March 20, 2003, the district judge held a status
conference, at which it set an expedited schedule for

review ng the newy i ssued environnental assessnent/ FONSI
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and MOA based on the fact that the closing on the Wl -
Mart site was scheduled for April 15. The district judge
notes that plaintiffs “consented to an expedi ted schedul e
and even took part in negotiating the details of that
schedule.” HUD filed the Adm nistrative Record on March
27, 2003; cross notions for summary judgnent were filed
April 4, 2003. Oppositions were filed on April 8, and
oral argunent held on April 10.

In an April 3 phone conference, plaintiffs requested
an additional court day (from Friday to Monday) in which
to review the record; the district court denied the
request. The scheduled closing was delayed, finally
occurring in Cctober 2003, due to the pendency of a
state-court bond validation lawsuit in which plaintiffs
were al so participants.

The district court did not abuse its discretion in
denying the notion on this ground: all parties were
subject to the sane tine constraints, plaintiffs hel ped
develop and agreed to the expedited schedule, and

further, the closing was delayed due to a lawsuit in
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which plaintiffs were also participating.

C.
Plaintiffs urge that the district court should have
applied a nore stringent standard of review to the NEPA
process based on the fact that HUD s admnistrative

record amounts to post hoc rationalization of its

decision to issue a FONSI. As a basis, plaintiffs citeto
the fact that certain studies were conpleted after the
envi ronnent al assessnent process was reopened. Nothing in
t he record, however, suggests that the information HUD
provi ded was conpleted to provide post hoc justification
for the agency’'s final environnental assessnment/FONSI.
Rat her, the docunents appear to be those relied on by HUD
in reaching its determnation after reopening the
process. Furthernore, the reopened process | ed to changes
in the project - notably, the inposition of additional
traffic control neasures. Since plaintiffs have not

sufficiently denonstrated post hoc rationalization or

prejudgnent, the district court applied the proper

87



standard of review, viz., “arbitrary and capricious.”

Vi .

On Decenber 18, 2002, the district court granted
plaintiffs' Rule 41(a)(2) notion to dism ss The Housi ng
Aut hority of New Oleans from the case, conditioned on
paynent of The Housing Authority of New Oleans's
attorneys' fees and costs. In early January 2003, The
Housi ng Authority of New Ol eans re-entered the case as
an intervenor, to protect interests threatened by
plaintiffs' request for an injunction. In March 2003, the
district court awarded The Housing Authority of New
Oleans $1,800.50 in attorneys' fees, covering those
tasks related to the original suit and not useful to The
Housing Authority of New Oleans in its role as
I ntervenor. Plaintiffs’ final iIssue on appeal chall enges
t hat award.

Rul e 41(a)(2) notions for voluntary di sm ssal are not

usual | y appeal able, since it is presuned that plaintiffs
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obt ai ned t hat whi ch they sought. Yoffe v. Keller Indus.,

Inc., 580 F.2d 126, 129 (5th Cr. 1978); see also,

Briseno v. Ashcroft, 291 F.3d 377, 379 (5th Gr. 2002);

Mortgage Guar. Ins. Corp. V. R chard Carlyon Co., 904

F.2d 298, 300 (5th Cr. 1990). Under that rule, district
courts have authority to attach conditions to such a
dismssal in order to alleviate prejudice to the
def endants, but such conditions should be tailored so
that they only “alleviate the harm caused to the

defendant.” LeCompte v. M. Chip, Inc., 528 F.2d 601,

604-5 (5th Cr. 1976). “[The Fifth Grcuit has] |left open
the possibility that a rule 41(a)(2) dismssal wth
conditions inposed by the district court may constitute
| egal prejudice and thus render the dism ssal

appeal able.” Briseno, 291 F.3d at 379 (citing Yoffe, 580

F.2d at 129-30). W review conditions placed on a Rule

10 Def endants assert that plaintiffs nmay not appeal
the question of attorneys’ fees because they were not
brought before this court with a tinely notice of
appeal . Because plaintiffs are not entitled to
attorneys’ fees even assum ng, arqgquendo, that they have
tinmely appeal ed the issue, we decline to decide the
guestion here.
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41(a)(2) nmotion for voluntary dism ssal for abuse of

di scretion. LeCompte v. M. Chip, Inc., 528 F.2d 601, 604

(5th Cir. 1976).

Appeal may be granted where 1) plaintiff is “legally
prejudi ced” by the attendant conditions and 2) has not
“agreed to or legally acquiesced in those conditions.”

Mortgage Guar., 904 F.2d at 300 (citing Yoffe, 580 F.2d

at 130). Legal prejudice arises only where the district

court’s conditions are clearly wunreasonable’ or ‘so
outrageous as to denmand a full appellate review.'” Yoffe,

580 F.2d at 131; see also, Mrtgage Guar., 904 F.2d at

301. Awards of attorneys’ fees do not generally reach

that level. See, e.qg., Yoffe, 580 F.2d at 130-1; Mortagage

Guar., 904 F.2d at 300-1 (Yoffe precedent makes argunents
that such awards cause legal prejudice “difficult to
sustain”).

Plaintiffs challenge the rationale given for the
district court’s conditions, arguing that they nanmed The
Housi ng Authority of New Ol eans as a defendant because

their argunents, in part, challenged an MOA to which the
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federal defendant, HUD, was not a signatory. The district
court, however, correctly noted that plaintiffs’ counsel
should have been famliar wth the fact that the APA
“does not provide private plaintiffs a route for
review ng the actions of nonfederal defendants such as
[ The Housing Authority of New Ol eans].” The court notes
that plantiffs’ attorneys were also counsel in two other
NEPA/ NHPA suits where that principle was clearly stated:

Vieux Carre Property Omers, Residents & Assoc.., Inc. V.

Brown, 875 F.2d 453, 458 (5th Cr. 1989) and Hayne Bl vd.

Canps Preservation Ass'n, Inc. v. Julich, 143 F. Supp.
628, 631-2 (E.D. La. 2001). Fees were awarded to The
Housing Authority of New Oleans in the anount of
$1, 800. 50, calculated to cover only those activities The
Housing Authority of New Oleans undertook as a
def endant, not those occurring after it becanme an
I nt ervenor.

On those facts, the district court’s condition did
not create | egal prejudice for the plaintiffs: plaintiffs

brought suit against both HUD and the Housing Authority
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of New Ol eans, the APA contains no provision that at any
time would have given plaintiffs a private cause of
action agai nst the Housing Authority of New Ol eans, and
from past experience, plaintiffs’ attorneys should have
known that to be the case. Furthernore, the fees awarded
were closely tied to the tinme and effort the Housing
Aut hority of New Ol eans had expended i n defending itself
agai nst those clains. Accordingly, the District Court’s

award of attorney’'s fees is not an abuse of discretion.

VI,

For these reasons, we conclude that HUD s decision
that an EIS was not required was not arbitrary,
capricious, or contrary to law, that no further actionis
required of the agency at this tinme under NEPA or the
NHLA;, and that the district court commtted no reversible
error in its decisions or its handling of the case.
Accordingly, HUD s decision and the judgnent of the

district court are AFFI RVED.
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