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Before: SENTELLE, RANDOLPH, and TATEL, Circuit Judges.
Judgment of the Court filed by Circuit Judge RANDOLPH.
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Opinion dissenting in part and concurring in the judgment
filed by Circuit Judge SENTELLE.
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RanDoLPH, Circuit Judge: Petitioners are twelve states,
three cities, an American territory, and numerous environmentd
organizations.  They ae opposed by the Environmenta
Protection Agency as respondent, and ten states and severd
trade associations as intervenors.  The controversy is about
EPA’s denid of a petition asking it to regulate carbon dioxide
(CO,) and other greenhouse gas emissons from new motor
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vehides under § 202(a)(1) of the Clean Air Act, 42 U.S.C.
8§ 7521(a)(1). EPA concluded that it did not have satutory
authority to regulate greenhouse gas emissons from motor
vehides and that, even if it did, it would not exercise the
authority at thistime. 68 Fed. Reg. 52,922 (Sept. 8, 2003).

We should say a few words about our jurisdiction under the
Clean Air Act to review an EPA denia of a petition for
rulemeking. Section 307(b)(1), 42 U.S.C. § 7607(b)(1), gives
this court excdusve jurigiction over “nationdly agpplicable
regulations promulgated, or fina action teken, by the
Adminigrator” under chapter 85 of the Act. The district courts,
on the other hand, have jurisdiction over citizen suits to compe
EPA to perform nondiscretionary acts or duties. 42 U.S.C.
§ 7604(8)(2); seeSerra Club v. Thomas, 828 F.2d 783, 787-92
(D.C. Cir. 1987). Because EPA refused to promulgate
“nationdly applicable regulations’ after being asked to do so,
we have jurigdiction only if EPA thereby engaged in “find
action” We can be sure that its denia of the rulemaking
petition was “find.” But did this conditute agency “action”?
To answer that question we must consult the Adminidrative
Procedure Act -- spedificdly 5 U.S.C. § 551(13). The term
“action” in § 307(b)(1) of the Clean Air Act, like the term
“findl,” carries its traditiond meaning in adminidrative law. See
Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 478 (2001);
Indep. Equip. Dealers Ass'n v. EPA, 372 F.3d 420, 428 (D.C.
Cir. 2004); SerraClubv. Gorsuch, 715 F.2d 653, 656-57 (D.C.
Cir. 1983). Section 551(13) of the APA defines “agency action”
as “the whole or a part of an agency rule, order, license,
sanction, rdief, or the equivdent or denial thereof, or falure to
act” (itdics added). While 8 307 of the Clean Air Act makes
severa APA provisions ingpplicable -- namely, 5 U.S.C. 88 553-
557 & 706 -- APA 8 551 is not among them. EPA’s denid of
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the rulemaking petition was therefore “find action,” and since
the petition sought regulaions nationd in scope, § 307(b)(1)
confers jurisdiction on this court to hear these consolidated
Cases.

Another, related, point needs to be mentioned. Several of
the petitions for judicid review treated a memorandum of EPA’s
Generd Counsd, Robert Fabricant, as “find action taken, by the
Adminigrator” under 8 307(b)(1). The memorandum, dated
August 28, 2003, and addressed to the EPA Administrator, was
entitted “EPA’s Authority to Impose Mandatory Controls to
Address Globa Climate Change under the Clean Air Act.” The
Generd Counsd, after andyzing 8 202(a)(1) of the Clean Air
Act, and other legidative and executive actions, stated his belief
that the Act “does not authorize regulation to address global
cimate change” He therefore withdrew a contrary
memorandum issued in 1998 by one of his predecessors.

The Fabricant memorandum, consging of legd advice to
the EPA Adminidrator, did not in itsdf conditute “find action”
of the Adminigrator. To be sure, the Administrator adopted the
“Generd Counsd’s opinion” and relied on its andyss as one of
the dternaive grounds for regjecting the rulemaking petition.
See 68 Fed. Reg. a 52,925. The Adminidrator's explanation
incorporated many of the memorandum’s passages verbatim,
rephrased and reordered others, and expanded on the Genera
Counsd’s reasoning.  Stll, it is the Adminigrator’s denid of the
rulemaking petition, with the accompanying explanation, that
represents the “find action” of the Administrator subject to
judicid review under 8 307(b)(1). The dgnificance of the
Generd Counsd’s opinion, as st forth in his memorandum, is
the Adminidrator's reliance on his reasoning in deciding the
matter now before us.
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There is an additiond jurisdictiond issue presented, but not
under the Clean Air Act. EPA cams that petitioners lack
danding under Artide Il of the Conditution. Standing exiss
only if the complanant has suffered an injury in fact, farly
traceable to the chdlenged action, and likdy to be redressed by
afavorable decison. See Lujan v. Defenders of Wildlife, 504
U.S. 555, 560 (1992). EPA’s argument is that petitioners have
not “adequately demondtrated” two dements of danding: that
their dleged injuries were “caused by EPA’s decision not to
regulate emissons of greenhouse gases from mobile sources’;
and that thar injuries “can be redressed by a decison in their
favor” by this court. Brief for Respondent at 16.

In anticipation of this argument, petitioners filed two
volumes of declarations with the court, some containing lengthy
exhibits. The declarations, from scientists, engineers, State
officas homeowners, users of the nation's recreational
resources, and other individuals, predict catastrophic
consequences from globa warming caused by greenhouse gases,
induding loss of or damage to state and private property,
frequent intense storm surge floods, and increased hedth care
costs. Brief for Petitioners at 2-4.

For the causation and redressability aspects of standing,
petitioners cite two of thar declarations. One, from a
climatologis, states that reductions in CO, and other greenhouse
gases from vehides in the United States would alone have a
meaningful impact and would “delay and moderate many of the
adverse impacts of globa warming.” He adds that if EPA took
action to reduce such emissons, other countries would likely
follow suit. The climatologist bases his predictions about future
climate change on dimate modds and on “quantitative scenarios
generated by the IPCC’ -- the Intergovernmenta Panel on
Climate Change, established in 1988 by the United Nations and
the World Meteorological Organization. The other declaration
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is from a mechanica engineer. He dtates that, on the basis of his
experience with controlling other pollutants, there is “no doubt
that edablishing emissons dandards for pollutants that
contribute to globa waming would lead to investment in
developing improved technologies to reduce those emissons
from motor vehicles, and that successful technologies would
gradualy be mandated by other countries around the world.”

We have hdd that, to establish danding, a petitioner
chdlenging agency action has the same burden of production as
“a plantiff moving for summary judgment in the district court:
it mus support each dement of its clam to sanding ‘by
affidavit or other evidence’” Serra Club v. EPA, 292 F.3d 895,
899 (D.C. Cir. 2002) (quoting Lujan, 504 U.S. at 561).
Petitioners declarations do “support each dement” of standing.
But supporting an dlegation is one thing; proving an alegation
is quite another. Lujan holds that when a plaintiff's sanding is
chdlenged in a motion for summary judgment, the plantiff
“mud ‘set forth' by affidavit or other evidence ‘specific facts’
Fed. Rule Civ. Proc. 56(e), which for purposes of the summary
judgment motion will be taken as true.” 504 U.S. at 561. If we
were to andogize the dtuation here to one in which EPA filed
such a summary judgment motion, we would conclude that
petitioners had submitted enough evidence raisng genuine
issues of materid fact to defeat the motion. See Fep. R. Civ. P.
56(c). But Lujan goes on to hold that a “the final stage’ the
evidence plantiff presented a summary judgment “(if
controverted) must be ‘supported adequately by the evidence
adduced at trid.”” 504 U.S. a 561 (quoting Gladstone, Realtors
v. Village of Bellwood, 441 U.S. 91, 115 n.31 (1979)). One
might say that in this case we are a the “fina stage.” But the
andogy is not entirdly apt. As an appellate court we do not
conduct evidentiary hearings in order to make findings of fact.
This is why, when Serra Club spoke of “other evidence’
relating to sanding, the court had in mind evidence presented to
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the agency. 292 F.3d at 899. Here, the administrative record
contains a wedth of such “other evidence” and some of it
contradicts petitioners dam that greenhouse gas emissions
from new motor vehicles have caused or will cause a sgnificant
change in the globd cdimate. That is patly why EPA decided
not to regulate a thistime.

Seel Co. v. Citizens for a Better Environment, 523 U.S. 83
(1998), indructs federd courts to resolve Article 11l standing
questions before proceeding to the merits of a case. The
combination of Lujan, Steel Co., and the factua overlap of the
danding issues with EPA’s judifications for not regulating
greenhouse gases present us with three options. The first is to
refer the sanding issues to a specid master for a factua
determination.  This would be, as one commentator has
suggested, “fally.” 13A CHARLES A. WRIGHT ET AL., FEDERAL
PRACTICE AND PROCEDURE 2D 8 3531.15, at 101 (1984). Such
a proceeding would largdy duplicate the proceedings on the
rulemaking petition and to no good end. Another option would
be to remand to EPA for a factua determination of causation
and redressability. That too would make no sense. For one
thing, judgments about danding are the respongbility of the
federal courts. For another, EPA has aready reached a decison
about the state of the evidence regarding globa warming from
greenhouse gases. The third option is to proceed to the merits
with respect to EPA’s dterndive decision not to regulate on the
grounds, among others, that the effect of greenhouse gases on
dimate is uncler and that models used to predict climate
change might not be accurate.

We have decided to follow the third course. Seel Co.
endorses this approach with respect to questions of statutory
danding. The Court explained that “the merits inquiry and the
satutory sanding inquiry often overlap” and “are sometimes
identicd, so that it would be exceedingly atificid to draw a
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distinction between the two.” 523 U.S. a 97 n.2. The Court’s
diginction of Article 11l standing cases rested on the premise
that there would be no such overlap and that the issue of Article
Il standing would be entirdy separate from the merits. 1d. The
Court did not say what the proper order of decison should be
when, as in this case, that premise does not hold. In this highly
unusua circumstance -- encountered for the firg time in this
court -- we will follow the datutory standing cases. We will
therefore assume arguendo that EPA has statutory authority to
regulate greenhouse gases from new motor vehicles! The
guestion we address is whether EPA properly declined to
exercise that authority.

Greenhouse gases trap energy, much like the glass panels of
a greenhouse. The earth’s surface is warmed by absorbing solar
energy (visble light). The earth, in turn, radiates infrared energy
(heat) back into space. A portion of the infrared radiaion is
trapped by greenhouse gas molecules, resulting in additiond
waming of the lower atmosphere and the earth’s surface. This
“greenhouse effect” is a naturd phenomenon, without which the
planet would be sgnificantly colder and life as we know it
would not be possible. EPA, Global Warming -- Climate, at
http://yosemite.epa.gov/oar/global warming.nsf/content/climat
ehtml.

! Relying on FDA v. Brown & Williamson Tobacco Corp., 529
U.S. 120 (2000), EPA concluded that in light of the enormous
economic and political consequences of regulating greenhouse gas
emissions, Congress would have been far more specific if it had
intended to authorize EPA to regulate the subject under § 202(a)(1) of
the Clean Air Act. 58 Fed. Reg. at 52,928. We express no view on
the validity of EPA’s analysis.
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Petitioners sought to have EPA regulate, under § 202(a)(1)
of the Clean Air Act, carbon dioxide (CO,), and three other
greenhouse gases. methane (CH,), nitrous oxide (N,0), and
hydrofluorocarbons (HFCs).? In response to EPA’s request for
public comments on the 1999 petition for rulemaking, the
agency received nearly 50,000 submissions. 68 Fed. Reg. a
52,924. Most were short expressions of support for the petition;
many were nearly identicd. 1d. The comment period closed in
May 2001. In the same month, the White House requested the
Nationa Academy of Sciences to assst the Adminidration in its
review of dimate change policy. The Academy “is a private,
nonprofit, self-perpetuating society of digtinguished scholars
engaged in scientific and engineering research . . . ." NATIONAL
ResearRcH CounciL, CLIMATE CHANGE SCIENCE: AN ANALYSIS
OF SOME OF THE KEY QUESTIONS, preface (2001). Under its
congressond charter, issued in 1863, the Academy has a
mandate to advise the federad government on scientific and
technical matters when requested. The Academy’s principa
operating agency for providing such advice is its Nationd
Research Council. Id.

In denying the rulemeking petition, EPA found that the
sdentific comments petitioners and others submitted rested on
information aready in the public doman and did not add
ggnificantly to the body of knowledge available to the Nationa
Research Council when it prepared the report cited above. Since
nore of the comments caused EPA to question the Council’s
report, EPA decided to rdy on the Council’s “objective and
independent assessment of the relevant science” 68 Fed. Reg.
at 52,930.

2 The rulemaking request and the papers submitted to this
court focus on the effects of CO.,,.
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The Nationa Research Council concluded that “a causal
linkage’ between greenhouse gas emissons and globa warming
“cannot be unequivocally established.” NATIONAL RESEARCH
CounciL, CLIMATE CHANGE SciENCE, a 17. The earth
regularly experiences dimate cycles of globa cooling, such as
an ice age, followed by periods of globa warming. Id. at 7.
Globa temperatures have risen snce the indudrid revolution,
as have atmospheric levels of carbon dioxide. But an increase
in carbon dioxide leves is not aways accompanied by a
corresponding rise in globa temperatures.  For example,
dthough carbon dioxide levels increased Seadily during the
twentieth century, globa temperatures decreased between 1946
and 1975. Id. a 16. Conddering this and other data, the
National Research Council concluded that “there is consderable
uncertainty in current understanding of how the climate system
varies naurdly and reacts to emissons of greenhouse gases”
Id. a& 1. This uncertainty is compounded by the posshbility for
error inherent in the assumptions necessary to predict future
dimate change® And, as the Nationd Research Council noted,

% “As the NRC explained, predicting future climate change
necessarily involves a complex web of economic and physical factors
including: Our ability to predict future global anthropogenic emissions
of GHGs and aerosols; the fate of these emissions once they enter the
atmosphere (e.g., what percentage are absorbed by vegetation or are
taken up by the oceans); the impact of those emissions that remain in
the atmosphere on the radiative properties of the atmosphere; changes
in critically important climate feedbacks (e.g., changesin cloud cover
and ocean circulation); changes in temperature characteristics (e.g.,
average temperatures, shifts in daytime and evening temperatures);
changes in other climaic parameters (e.g., shifts in precipitation,
storms); and ultimately the impact of such changes on human health
and welfare (e.g., increases or decreases in agricultural productivity,
human hedth impacts). The NRC noted, in particular, that ‘[t]he
understanding of the relaionships between weather/climate and
human health is in its infancy and therefore the hedlth consequences
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past assumptions about effects of future greenhouse gas
emissons have proven to be erroneoudy high. 1d. at 19.

Rdyingon Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976)
(en banc), petitioners chdlenge EPA’s decison to forego
rulemaking “[u]ntil more is understood about the causes, extent
and dgnificance of cdimate change and the potentia options for
addressing it.” 68 Fed. Reg. at 52,931. In our view Ethyl
supports EPA, not petitioners.  Section 202(a)(1) directs the
Adminigrator to regulate emissons that “in his judgment” “may
reasonably be anticipated to endanger public hedth or welfare.”
Section 202(a)(1) was not at issue in Ethyl; the court mentioned
an earlier verson of that provison, in a footnote, only by way
of andogy. 541 F.2d at 20 n.37. But what the court had to say
about 8§ 202(a)(1) is indructive.  In requiring the EPA
Adminigrator to make a threshold “judgment” about whether to
regulate, 8 202(a)(1) gives the Administrator considerable
discretion. Id. Congress does not require the Administrator to
exercise his discretion solely on the basis of his assessment of
wdeatific evidence. Id. a 20. What the Ethyl court called
“policy judgments’ adso may be taken into account. By this the
court meant the sort of policy judgments Congress makes when
it decides whether to enact legidation regulating a particular
area. Id. at 26.

The EPA Adminigrator's andyss, dthough it did not
mention Ethyl, is entirdy condgtent with the case. In addition
to the sdentific uncertainty about the causal effects of

of climate change are poorly understood’ (p. 20). Substantial scientific
uncertainties limit our ability to assess each of these factors and to
separate out those changes resulting from natural variability from
those that are directly the result of increases in anthropogenic GHGs.”
68 Fed. Reg. at 52,930.
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greenhouse gases on the future dimate of the earth, the
Adminigrator relied upon many “policy” congderations thet, in
his judgment, warranted regulatory forbearance at this time. 68
Fed. Reg. at 52,929. New motor vehicles are but one of many
sources of greenhouse gas emissons, promulgating regulations
under 8 202 would “result in an inefficient, piecemed approach
to the dimae change issue” 68 Fed. Reg. at 52,931. The
Adminigtrator expressed concern that unilatera regulation of
U.S. motor vehide emissons could weaken efforts to persuade
developing countries to reduce the intensity of greenhouse gases
thrown off by ther economies. 1d. Ongoing research into
sdentific uncertainties and the Adminigiration’s programs to
address climate change -- including voluntary emisson
reduction programs and intiatives with private entities to
devdop new technology -- adso played a role in the
Adminigrator's decision not to regulate. 68 Fed. Reg. a
52,931-33. The Adminigtrator pointed to efforts to promote
“fud cdl and hybrid vehicles’ and ongoing efforts to develop
“hydrogen as a primary fuel for cars and trucks.” 68 Fed. Reg.
a 52,931. The Administrator also addressed the matter of
remedies. Petitioners offered two ways to reduce CO, from new
motor vehicles: reduce gasoline consumption and improve tire
performance. As to the first, the Department of Transportation
-- the agency in charge of fud efficiency standards -- recently
issued new standards requiring greater fud economy, as a result
of which millions of metric tons of CO, will never reach the
stratosphere.  1d.  As to tire efficiency, EPA doubted its
authority to regulate this subject as an “emisson” of an air
pollutant. Id. “With respect to the other [greenhouse gaseq| --
CH,, N,0, and HFCs -- petitioners make no suggestion as to how
those emissions might be reduced from motor vehicles” |d.

It is therefore not accurate to say, as petitioners do, that the
EPA Adminigrator's refusd to regulate rested entirdy on
sdentific uncertainty, or that EPA’s decison represented an
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“open-ended invocation of sdentific uncertainty to judify
rfudng to regulate” Brief for Petitioners a  51. A
“determination of endangerment to public hedth,” the court said
in Ethyl, “is necessarily a question of policy that is to be based
on an assessment of risks and that should not be bound by ether
the procedura or the substantive rigor proper for questions of
fact.” Ethyl, 541 F.2d at 24. And as we have hdd, a reviewing
court “will uphold agency conclusons based on policy
judgments’ “when an agency mudt resolve issues ‘on the
frontiers of sentific knowledge’” Envtl. Def. Fund v. EPA,
598 F.2d 62, 82 (D.C. Cir. 1978).

We thus hod that the EPA Adminisraior properly
exercised his discretion under § 202(a)(1) in denying the petition
for rulemaking. The petitions for review in Nos. 03-1365, 03-
1366, 03-1367, and 03-1368 are dismissed, and the petitions for
review in Nos. 03-1361, 03-1362, 03-1363, and 03-1364 are
denied.

So ordered.



SENTELLE, Circuit Judge, dissenting in part and concurring
in the judgment: As the mgority’s opinion observes, courts of
the United States must resolve jurisdictiona questions, including
“Artide Il ganding questions, before proceeding to the merits
of acase.” Opinion of Judge Randolph at 9 (citing Steel Co. v.
Citizens for a Better Environment, 523 U.S. 83 (1998)). Asthe
mgority further observes “[qtanding exigds only if the
complainant has suffered an injury in fact, farly tracesble to the
chdlenged action, and likdy to be redressed by a favorable
decison.” Id. at 6-7 (ating Lujan v. Defenders of Wildlife, 504
U.S. 555, 560 (1992)). EPA argues “that petitioners have not
‘adequatdly demondtrated’ two eements of sanding: tha ther
aleged inuries were ‘caused by EPA’s decision not to regulate
emissons of greenhouse gases from mobile sources'; and tha
thar injuries ‘can be redressed by a decision in their favor’ by
this court.” 1d. a 7 (quoting Brief for Respondent at 16). While
| respect the mgority’s thorough and accurate history of the
precedents on the danding question, after consulting the same
authorities | have come to a different concluson. | conclude
that EPA is correct in its assertion that the petitioners have not
demondrated the dement of injury necessary to establish
sanding under Article l1I.

[. Injury

As the Supreme Court has stated quite directly and
ucainctly:

It is an edablished principle that to entitle a private
individud to invoke the judicial power to determine the
vaidity of executive or legidative action he must show that
he has sustained or is immediady in danger of sustaining
a direct injury as the result of that action and it is not
aufficdent that he has merely a genera interest common to
al members of the public.



2

Ex ParteLevitt, 302 U.S. 633 (1937) (citing Tyler v. Judges, 179
U.S. 405, 406 (1900); Southern Ry. Co. v. King, 217 U.S. 524,
534 (1910); Newman v. Frizzell, 238 U.S. 537, 549, 550 (1915);
Fairchild v. Hughes, 258 U.S. 126, 129 (1922); Massachusetts
v. Mellon, 262 U.S. 447, 488) (1923)).

Thus, the courts “have condgently held that a plantiff
rasng only a genedly avalable grievance about government
— claming only harm to his and every citizen's interest in proper
application of the Condiitution and laws, and seeking relief that
no more directly and tangibly benefits him than it does the
public a lage — does not state an Artide Il case or
controversy.” Lujan, 504 U.S. at 573. Or, asthe Supreme Court
has dso put it, to establish Article 111 standing a “plaintiff must
have suffered an ‘injury in fact— an invason of a legdly
protected interest which is (a) concrete and particularized . . .
and (b) actua or imminent, not conjectural or hypothetica.” 1d.
at 560 (emphasis added; citations and internal quotation marks
omitted). Mog tdlingly, the Supreme Court has specificaly
declared tha “[b]y particularized, we mean that the injury must
affect the plantiff in a personal and individud way.” 1d. a n.1.
In the case before us, tha is what the petitioners have not
established. After plowing through their reams of affidavits and
arguments, | am left with the unshaken conviction that they have
dleged and shown no harm particularized to themsalves. As we
have observed in the context of delermining standing even in a
procedural case, in which the standards are perhaps more
relaxed than in other cases, “in order to show that the interest
asserted is more than a mere ‘generd interest . . . common to al
members of the public; the plaintiffs must show that the
government act . . . will cause a didinct risk to a particularized
interest of the plantiff.” Florida Audubon Soc'y v. Bentsen, 94
F.3d 658, 664 (D.C. Cir. 1996).
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Petitioners  dlegations and afidavits, and petitioners
agument and briefs, ae dl wdl made and dncere.
Nonetheless, even in the light most favorable to the petitioners,
in the end they come down to this Emission of certain gases that
the EPA is not regulating may cause an increase in the
temperature of the earth — a phenomenon known as “globd
waming.” This is harmful to humanity & large. Petitioners are
or represent segments of humanity a large. This would appear
to me to be neither more nor less than the sort of generd harm
eschewed as inauffident to make out an Article 111 controversy
by the Supreme Court and lower courts.

The courts under Article Il stand ready to adjudicate and
redress the particularized injuries of plantiffs when al other
elements of jurisdiction are present. But “when the plantiff is
not himsdf the object of the government action or inaction he
chdlenges, [dthough] standing is not precluded, . . . it is
ordinarily ‘subgtantidly more difficult to establish.”  Lujan,
504 U.S. at 562 (citations omitted). This time, in my view, it is
not only difficult, it is impossible. The generdized public good
that petitioners seek is the thing of legidatures and presidents,
not of courts. As we sated in another environmenta case, to
acetan danding courts must ask the quedion, did the
“underlying governmenta act [or inaction] demonstrably
increase]] some spedific risk of environmentd harm to the
interest of the plaintiff”? Florida Audubon Soc’y, 94 F.3d at 667
(emphesisin origind). Here, asin Florida Audubon, the dleged
harm is not particularized, not specific, and in my view, not
judticiable.

Therefore, | would rgject and dismiss dl the petitions before
us. This is not to say that petitioners complaints are wrong.
This is not to say they are without redress. This is to say only
that the quedtion is not judticiable in its present form with its
present champions in the present forum. A case such as this, in
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which plantiffs lack particularized injury is paticularly
recommended to the Executive Branch and the Congress.
Because plantiffs damed injury is common to dl members of
the public, the decision whether or not to regulate is a policy cal
requiring a weighing of costs againg the likdihood of success,
best made by the democratic branches teking into account the
interests of the public at large. There are two other branches of
government. It is to those other branches that the petitioners
should repair.

[I. Concurrencein the Judgment

My conclusion leaves a dight problem. No problem exists
as to the petitions for review of nonfina action which Judge
Randolph’s opinion orders dismissed. | would dismiss those as
wadl, on ether his ground or mine. The problem vexes only as
to petitions for review in Nos. 03-1361, 03-1362, 03-1363, ad
03-1364, which Judge Randolph would deny and Judge Tatel
would grant. | would dismiss those as well, as | would hold that
we have no jurisdiction to ather deny or grant them. How then
are we to reach ajudgment?

The Supreme Court has suggested a way, or at least Justices
of the Supreme Court have. Mog recently, in Hamdi v.
Rumsfeld, 124 S. Ct. 2633 (2004), Justice Souter, joined by
Jugice Gindourg, differed from the plurdity in a fragmented
opinion adjudicating the due process rights of aleged enemy
combatants hdd a Guantanamo Bay by the United States
military. Justices Souter and Ginsburg would have vacated the
judgment of the Court of Appeds and remanded for proceedings
condgent with ther view that the government had failed to
judtify holding the petitioner. However, because that view did
not command a mgority of the court, and because of “the need
to gve practica effect to the concluson of [a mgority] of the
court rgecting the government’s podtion,” Justice Souter



5

(joined by Judice Ginsourg) joined with the plurdity “in
ordering a remand on terms closest to those | would impose.”
124 S. Ct. at 2660 (Souter, J., concurring). | will take a smilar
course here.

The mgority today holds that we have jurisdiction to render
judgment on four of the petitions before us.  Although |
disagree, | will accept the decison of the mgjority as dictating
the law of this case. Having so accepted the law of the case, |
will then join Judge Randolph in the issuance of a judgment
closest to tha which | mysdf would issue.  With that
explandion, | join in the decison to order denying the four
petitions from find action of the Environmentd Protection

Agency.



TATEL, Circuit Judge, dissenting in Nos. 03-1361, 03-1362,
03-1363, and 03-1364: Peitioners clam that motor vehicle
emissons of greenhouse gases contribute to globa warming and
that globd waming in turn is causng a host of sarious
problems, likdy induding increased flash flood potentid in the
Appdachians, degraded water qudity and reduced water supply
in the Great Lakes, searice mdting and permafrost thawing in
Alaska, reduced summer snow-pack runoff in the Rockies,
extreme water resource fluctuations in Hawaii, and rising sea
levels combined with higher storm surges dong the coadts of
Puerto Rico, the Virgin Idands, and some eastern states. See
Pet'rs Br. a 8-10 (summarizing U.S. Dep't of State, U.S
Climate Action Report 2002, at 110). Concerned about such
problems, petitioners asked EPA to regulate these emissions
under Clean Air Act section 202(8)(1), which provides. “The
Administrator shall by regulation prescribe . . . standards
applicable to the emisson of any ar pollutant from . . . new
motor vehides. . . which in his judgment cause, or contribute to,
ar pollution which may reasonably be anticipated to endanger
public hedth or wdfare” 42 U.S.C. § 7521(a)(1). EPA denied
the petition on two grounds—that it lacked statutory authority to
regulate such emissons and that even given such authority it
would not exercise it—and peitioners sought review in this
court.

My colleagues agree that the petitions for review should not
be granted, but they do so for quite different reasons. Judge
Sentelle thinks that petitioners lack standing and would dismiss
the petitions for that reason. Judge Randolph does not resolve
whether petitioners have standing and would deny the petitions
based on one of EPA’ s two given reasons.

| have yet a different view. Unlike Judge Sentelle, | think
a least one pitioner has danding, as | explain in Part Il.
Unlike Judge Randolph, | think EPA’s order cannot be sustained
on the merits  EPA’s first given reason—that it lacks statutory
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authority to regulate emissons based on ther contribution to
welfare-endangering climate change, 68 Fed. Reg. 52,922,
52,925-29 (Sept. 8, 2003)—fails, as | explainin Part 111, because
the datute clearly gives EPA authority to regulate “any ar
pollutant” that may endanger wdfare, 42 U.S.C. § 7521(a)(1),
with “ar pollutant” defined esewhere in the datute as
“induding any physicd, chemicd, biologica, radioactive . . .
substance or matter which is emitted into or otherwise enters the
ambient ar,” id. 8 7602(g). EPA’s second given reason—the
one accepted by Judge Randolph—is that even if it has statutory
authority, it nonetheless “bdieves’ that “it is ingppropriate to
regulate [greenhouse gas] emissons from motor vehicles’ due
to various policy reasons. As | explain in Part IV, however,
none of these policy reasons relaes to the statutory
standard—"cause, or contribute to, ar pollution which may
reasonably be anticipated to endanger public hedlth or wefare”
id. § 7521(a)(1)—and the Clean Air Act gives the Administrator
no discretion to withhold regulation for such reasons.

In short, EPA has falled to offer a lawful explanation for its
decison. | would accordingly grant the petitions for review and
send the matter back to EPA ether to make an endangerment
finding or to come up with a reasoned bas's for refusing to do so
in light of the statutory standard.

“Greenhouse gases are accumulaing in Earth’s atmosphere
as a reault of human activities, causng surface ar temperatures
and subsurface ocean temperatures to rise”  So begins page one
of the National Research Council’s 2001 report, Climate Change
Science: An Analysis of Some of the Key Questions (‘NRC
Report”), the scientific document EPA “rel[ied]” on in denying
the petition for rulemaking, see 68 Fed. Reg. at 52,930.

As the NRC Report explains, greenhouse gases (GHGS) trap
heat radiated from earth, and their amospheric concentrations
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are increasing “as a result of human attivities.” NRC Rep. at 1,
9. For example, “[hjuman activities . . . responsble for the
increase” in amospheric  concentrations of carbon dioxide
(CO,)—the chif GHG—include “[t]he primary source, fossl
fud burning,” as wdl as “[t]ropical deforestation.” Id. at 2; see
also id. at 10, 12. The resulting increases are driking. In the
400,000 years prior to the Industriad Revolution, atmospheric
CO, concentrations “typicdly ranged between 190" parts per
million by volume (ppmv) “during the ice ages to near 280
ppmv during the warmer ‘interglacial’ periods.” Id. a 11. By
1958, amospheric concentrations were 315 ppmv (12.5% above
the pre-Indugtrid-Revolution high of 280 ppmv), and by 2000
they had risento 370 ppmv (17% above the 1958 level). 1d. a
10. Smilaly, prior to the Indudtria Revolution, atmospheric
concentrations of methane (CH,), another GHG, ranged from .3
ppmv to .7 ppmv; now, “current values are around 1.77 ppmv.”
Id. a 11. Atmospheric concentrations of other GHGs like
nitrous oxide (N,0) have dso risen. Id. at 2. Notably, GHGs
not only disperse throughout the lower atmosphere, but aso
linger there a length:  “Reductions in the amospheric
concentrations of these gases following possble lowered
emissons rates in the future will stretch out over decades for
methane, and centuries and longer for carbon dioxide and
nitrous oxide.” Id. at 10.

Increased GHG atmospheric concentrations are causing
“dimate forcings’'—"imposed perturbation[s] of Earth's energy
balance’ measured in terms of units of watts per square meter
(W/n?).  I1d. a 6. Drawing from another report—an
Intergovernmental Panel on Climate Change (IPCC) report with
which the NRC “generdly agrees,” id. a 1—the NRC Report
quatifies these dimate forcings CO,, “probably the most
importat climate forcing agent today,” has “cauded] an
increased forcing of about 1.4 W/n¥” between 1750 and 2000.
Id. at 12, 13. Morelies ahead:
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CO, dimate forcing is likey to become more dominant in
the future as fossl fud use continues. If fossl fuds
continue to be used at the current rate, the added CO,
forcing in 50 years will be about 1 W/m?. If fossil fud use
increases by 1-1.5% per year for 50 years, the added CO,
forcing instead will be about 2 W/nt.

Id. a 12-13. Thus, by 2050, the tota CO, forcing snce 1750
could be from 2.4-3.4 W/n?. The other GHGs “together cause
a dimate forcing approximately equal to that of CO,,” or more
if one incudes cetan indirect effects of increased CH,
emissons. Id. at 13. While amospheric GHG increases are not
the only causes of dimate forcings—for example, changes in
solar irradiance and in concentrations of tropospheric ozone also
appear to have caused dimae forcings, and amospheric
concentration changes in aerosols like sulphates appear to have
caused negdive (cooling) dimate forcings—dl other forcings
are less certain and appear less substantial than those caused by
GHGs. Seeid.

The extent to which these forangs affect average globa
temperatures depends on the dimat€'s sengtivity, a condition
that is not precisaly known. Id. at 7. “Well-documented climate
changes . . . imply that the dimate sengitivity is near . . . 3°C”
(5.4°F) for a 4 WIn? forcing—a number a hit above the total
CO, forcing predicted by 2050—"but with a range from 1.5°C
to 4.5°C (2.7 t0 8.1°F).” Id.

Tuming to the practicd effects of GHG climate forcings,
the NRC Report observes that a “diverse array of evidence
points to a warming of globa surface temperatures” 1d. at 16.
Though the “rate of waming has not been uniform,”
measurements “indicate that global mean surface ar temperature
warmed by about .4-.8°C (.7-1.5°F) during the 20th century.” Id.
The report notes that “[tlhe Northern Hemisphere as a whole
experienced a dight cooling from 1946-75,"—a Statement Judge
Randolph erroneoudy reads for the propostion that “global
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temperatures decreased between 1946 and 1975, op. of
Randolph, J.,, a 12 (emphasis added)—possibly due to the
widespread burning of high sulfur coal and resultant sulfate
emissons or to changes in ocean circulation in the Atlantic.
NRC Rep. a 16. The report also observes that, as the IPCC
report points out, the “warming of the Northern Hemisphere
during the 20th century is likely to have been the largest of any
century in the past thousand years.” 1d.

In evduating the relationship between GHG amospheric
increases and twentieth-century temperature increases, the NRC
Report states that due to the

large and dill uncertain leve of natura varigbility inherent
in the dimate record and the uncertanties in the time
higories of vaious fordng agents (and paticulaly
aerosols), a causa linkege between the buildup of
greenhouse gases in the atmosphere and the observed
cdimate changes during the 20th century cannot be
unequivocaly established.

Id. a 17. Although Judge Randolph seizes on this
uncertainty—and portrays it as goplying to globd warming
generdly rather than to twentieth-century warming, see op. of
Randolph, J., at 11—read in context, it appears little more than
an gpplication of the principle that, as the NRC Report later puts
it, “[clonfidence limits and probabiligic information, with their
bass, should dways be consdered as an integrd part of the
information that climate scientists provide to policy and decision
makers,” NRC Rep. a 22. Indeed, the NRC Report goes on to
state that the “fact that the magnitude of the observed warming
is large compared to natura variability as smulaed in dimate
modds is suggedive of such a linkage” between GHG
amospheric  concentration increases and  twentieth-century
temperature increases, though not “proof” of it. 1d. at 17.

The NRC Report further suggests that uncertainties about
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future warming rate chiefly to its scope.

Climate change smulations for the period of 1990 to 2100
based on IPCC emissons scenarios yidd a globdly-
averaged surface temperature increase by the end of the
century of 1.4 to 5.8°C (2.5 to 10.4°F) relative to 1990. The
wide range of uncertainty in these estimates reflects both
the different assumptions about future concentrations of
greenhouse gases and aerosols in the various scenarios
consdered by the IPCC and the differing dimate
sengtivities of the various dimae modds used in the
amulaiors. The range of dimate sengtivities implied by
these predictions is generdly condstent with previoudy
reported values.

Id. a 3. These numbers, of course, are averages. the “predicted
warming is higher over higher Iditudes than low Idtitudes,
epecidly during winter and spring, and larger over land than
over sea” |d.

With this warming will come secondary effects. Predicted
impacts in the United States include increased likelihood of
drought, greater heat stress in urban areas, rigng sea levels, ad
diuption to many U.S. ecosysems. Id. a 19-20. The
likelihood and scope of these impacts vary depending on the
magnitude of future temperature increases. Seeid.; see also id.
a 4. Because the “predicted temperature increase is sendtive to
assumptions concerning  future concertrations of greenhouse
gases and aerosols,” which in turn depend on future emissons,
“nationd policy decisons made now and in the longer-term
future will influence the extent of any damage suffered by
vulnerable human populaions and ecosysems later in this
century.” 1d. at 1.



7

EPA dams petitioners lack ganding to bring this case. To
reach the merits, however, we need determine only that one
petitioner has ganding. See, e.g., Nuclear Energy Inst., Inc. v.
EPA, 373 F.3d 1251, 1266 (D.C. Cir. 2004). In my view,
declarations submitted by petitioners clearly establish that the
Commonwedlth of Massachusetts has satisfied each eement of
Artide Il ganding—injury, causation, and redressability, see,
e.g., Lujan v. Defenders of Wildlife 504 U.S. 555, 560-61
(1992).

Among other things Massachusetts clams injury—the
“subgtantia  probability that loca conditions will be adversdy
affected,” Serra Club v. EPA, 292 F.3d 895, 898 (D.C. Cir.
2002) (interna quotation marks omitted)}—resulting from risng
sea levels. The declaration of Paul Kirshen, a professor at Tufts
Universty’s Civil and Environmenta Engineering Department,
details how projected rises in sea levels in the metropolitan
Boston area would lead both to permanent loss of coastal land
and to “more frequent and severe storm surge flooding events
dong the coast.” Kirshen Decl. 11 7-8; see also Jacqz Dedl. 1
8-11. “[l]f sealeve rises .3 meters (11.8 inches—which is near
the lower end of the likey range—that would mean the future
10-year flood surge eevation would be at the leve of the current
100-year flood eevation and the future 100-year flood surge
elevation would be at that of the current 500-year flood
eevaion.” Kirshen Decl.  10. As other declarations make
clear, such changes would lead to serious loss of and damage to
Massachusetts' s coastal property. See Hoogeboom Decl. 11 6-7;
Jacgz Decl. 111

Given these declarations, | disagree that no petitioner
uffers “harm particularized to” itsdf. See op. of Sentdlle, J, at
2. The Commonwedth of Massachusetts clams an
injury—namely, loss of land within its sovereign
boundaries—that “affects [it] in a persond and individua way,”
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Lujan, 504 U.S. a 560 n.1. This loss (along with increased
flood damage to the Massachusetts coast) undeniably harms the
Commonwedth in a way that it harms no other state. Other
states may face their own particular problems semming from
the same globd waming—Mane may suffer from loss of
Mane coastal land and New Mexico may suffer from reduced
water supply—but these problems are different from the injuries
Massachusetts faces. Massachusetts's harm is thus a far cry
from the kind of generdized harm that the Supreme Court has
found inadequate to support Article Il standing, i.e, “harm to
[its] and every citizen's interest in proper application of the
Condtitution and laws” or put another way “rdief that no more
directly and tangibly benefits [it] than it does the public at
large” id. at 573-74.

As to causation, the declaration of Michael MacCracken,
the senior stientist on globd change at the Office of the U.S.
Globa Change Research Program from 1993-2002, states that
globd waming is causng sea levd increases like those in
Massachusetts. “[T]he warming of the oceans and the incressed
melting of many mountain glaciers around the world . . . were
the mgor contributions to the rise in globd sea level by 10-20
cm (4 to 8 inches) observed over the past century” and the
“environmental impacts of projected globa waming will
indude . . . anincrease in sea levd at an average rate of about .5
to 3.5 inches per decade, reaching 4-35 inches by the end of the
century (with the mogt likely vaue being, in my expert opinion,
near or above the middle of this range).” MacCracken Dedl.
5(c)-(d); seealsoid. 123. MacCracken further states that globa
waming is chifly triggered by human-caused GHG emissions,
see id. 11 5(a)-(b), 12-19, with “the U.S. transportation sector
(manly automobiles) . . . respondble for about 7% of globd
fossl fud emissions” id. § 31.

Fndly, as to redressability, MacCracken emphasizes that
“[dchievable reductions in emissons of CO, and other [GHGS|
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from U.S. motor vehicles would . . . dday and moderate many
of the adverse impacts of globa waming.” 1d. 15(e).
Elaborating, he states that “[g]iven the large emissons of CO,
and other [GHGs] from motor vehicles in the United States and
the lead time needed to economicdly introduce changes into the
motor vehicle flest, emisson reductions must be initiated in the
near future in order to significantly reduce and delay the impacts
of globa warming.” 1d. 1 31. Because the extent of damage to
the Massachusetts coadtline depends on the magnitude of the
rise in sea levd, a reduction in this projected adverse
consequence of globad waming would patidly redress
Massachusetts's injury. See Tozz v. U.S. Dep't of Health &
Human Servs,, 271 F.3d 301, 310 (D.C. Cir. 2001) (holding that
a petitioner need only demondtrate it would receive “at least
some’ relief to establish redressability). Nowhere disputing this
proposition, EPA instead dams that MacCracken's conclusion
depends upon the assumption that other countries will follow the
U.S. lead and regulate motor vehicle GHG emissons. Even
were this reading of the declaration correct—a dubious premise
gven MacCracken's unqualified language focusng on U.S.
emissons reduction—the uncontested declaration of Miched
Waddh, a consultant on motor vehicle pollution technology and
at one point director of EPA’s motor vehicle pollution control
efforts, provides a basis for concluding that other countries
would come to mandate technology developed in response to
U.S. regulation. Describing how in the past other countries have
come to require such technology, Walsh concludes that “[o]n the
basis of my experience with the control of other pollutants . . .
| have no doubt that edablishing emissons standards for
pollutants that contribute to globa warming would lead to
investment in developing improved technologies to reduce those
emissons from motor vehicles, and that successful technologies
would gradudly be mandated by other countries around the
world.” Walsh Decl. 11 7-8, 10.

Judge Randolph, accepting that the declarations “do
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‘support each dement’ of standing,” nonetheess questions
whether this is enough. See op. of Randolph, J., at 8 (quoting
Serra Club, 292 F.3d at 899). Specificaly, he believes we
confront a question left open in our Serra Club decison. In tha
case, we hdd that “[t]he petitioner’s burden of production in the
court of gppedls is . . . the same as that of a plaintiff moving for
summary judgment in the digtrict court: it must support each
dement of its dam to danding ‘by affidavit or other
evidence”” 292 F.3d at 899 (quoting Lujan, 504 U.S. at 561).
But we never explicitly addressed what happens if the agency
submits evidence that contradicts that of petitioners. Do we
resolve factua disputes in petitioners favor, return the case to
the agency for fact-finding, send the matter to a specid mader,
or pursue some other course of action?

The issue is fascinding, but we need not confront it. Given
that the burdens of production here are comparable to those at
summary judgment, see id., if EPA wants to chdlenge the facts
petitioners have set forth in their affidavits, it has an obligation
to respond to the petitioners by “dting any record evidence
rlevant to . . . anding and, if necessary, appending to its filing
additiona affidavits or other evidence,” seeid. a 900-01. EPA
meakes no such chalenge.

Indeed, if anything, the order under review appears to
support petitioners  standing.  While, drawing on the NRC
Report, EPA observes that “there continue to be important
uncertainties in our understanding of the factors that may affect
future dimate change,” 68 Fed. Reg. at 52,930, EPA never
denies the “substantid probability,” see Serra Club, 292 F.3d
at 898, that injurious globa warming is occurring.  Quite to the
contrary, EPA *“agredls] with the Preddent that ‘we must
address the issue of globd cimae change’” 68 Fed. Reg. a
52,929 (quoting presidential statement of Feb. 14, 2002). Asto
causation and redressability, the petition denid emphasizes that
“EPA is dso working to encourage voluntary GHG emission
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reductions from the transportation sector” and that “the
Adminigraion's globa climate change policy includes
promoting the development of fud-efficient motor vehicles and
trucks, researching options for producing cleaner fuds, and
implementing programs to improve energy efficiency.” Id. at
52,932; see also NRC Rep. a 1 (noting that “national policy
decisons made now . . . will influence the extent of any
damage’ caused by globa warming). EPA would presumably
not bother with such efforts if it thought emissons reductions
would have no discernable impact on future globa warming.

Because EPA nowhere chdlenges petitioners declarations,
| see no reason to consider what we would do if it had done so.
Thus, unlike Judge Randolph, | think it unnecessary to address
whether we can carve out exceptions to the Supreme Court’s
seemingly unqudified holding that “a merits question cannot be
given priority over an Article 111 question,” Seel Co. v. Citizens
for a Better Env't, 523 U.S. 83, 97 n.2 (1998). The
Commonwedth of Massachusetts has adequately demonstrated
its standing, and our jurisdiction is plain.

As to the merits, the threshold question is this does the
Clean Air Act authorize EPA to regulate emissors based on
thar effects on globd dimae? Taking a congtricted view, EPA
ingds it has no authority to regulate GHG emissions even if
they contribute to substantiad and harmful globa warming. By
contrast, petitioners dam that Congress has planly given EPA
the authority it saysit lacks.

“If a court, employing traditiona tools of datutory
congtruction, ascertains that Congress had an intention on the
precise question at issue, that intention is the law and must be
given effect.” Chevron U.SA., Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837, 843 n.9 (1984). The inquiry
“begin[g], as dways, with the plain language of the datute in
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question.” Consumer Elecs. Assnv. FCC, 347 F.3d 291, 297
(D.C. Cir. 2003) (quoting Citizens Coal Council v. Norton, 330
F.3d 478, 482 (D.C. Cir. 2003)). CAA section 202(a)(1), added
by Congress in 1965 and amended in 1970 and 1977, provides,

The Adminigraior shdl by regulation prescribe .
standards applicable to the emisson of any ar pollutant
from any class or classes of new motor vehides or new
motor vehide engines which in his judgment cause, or
contribute to, ar pollution which may reasonably be
anticipated to endanger public hedlth or welfare.

42 U.SC. § 7521(a)(1). This language planly authorizes
regulation of (1) any ar pollutants emitted from motor vehicles
that (2) in the Adminidrator’s judgment cause, or contribute to,
ar pollution which may reasonably be anticipated to endanger
public hedth or wefare. EPA’s clamed lack of authority
relates to the firg of these two dements. According to EPA,
GHGslike CO,, CH,, N,0, and hydrofluorocarbons (HFCs) “are
not air pollutants.” 68 Fed. Reg. at 52,928.

Congress, however, left EPA little discretion in determining
what are “air pollutants.” Added in 1970 and amended in 1977,
CAA section 302(g) defines the term asfollows:

The term ‘air pollutant’ means any ar pollution agent or
combination of such agents, induding any physcd,
chemicd, biologicd, radioactive . . . substance or matter
which is emitted into or otherwise enters the ambient air.

42 U.S.C. § 7602(g). This exceedingly broad language plainly
covers GHGs emitted from motor vehicles they are “physica
[and] chemicd . . . substance[s] or matter . . . emitted into . . .
the ambient air.” Indeed, in one CAA provision, added in 1990,
Congress explicitly incduded CO, in a patid lig of “ar
pollutants”  Section 103(g) indructs the Adminigtrator to
research “nonregulatory strategies and technologies for
preventing or reducing multiple ar pollutants, including sulfur
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oxides, nitrogen oxides, heavy metds, PM-10 (particulate
meatter), carbon monoxide, and carbon dioxide.” 1d. 8 7403(g)
(emphasis added). Faced with such language, a court—as well
as an agency—would normaly end the andyss here and
conclude that GHGs are “ar pollutants” since “[w]e ‘must
presume that a legidature says in a statute what it means and
means in aStatute what it says . . . . When the words of a Satute
are unambiguous . . . this fird canon is aso the last: judicid
inquiry is complete’” Teva Pharm. Indus. Ltd. v. Crawford,
410 F.3d 51, 53 (D.C. Cir. 2005) (quoting Conn. Nat’'| Bank v.
Germain, 503 U.S. 249, 253-54 (1992)) (omissions in origind).

Unswayed by wha it cdls “narrow semantic andyses”
Resp't Br. a 55—but what courts typicaly cdl Chevron step
one—EPA dams that a “more holigic analysis . . . [of] the text,
dructure, and higory of the CAA as a whole, as well as the
context provided by other legidation that is specific to climate
change,” judifies its concluson that it cannot regulate GHGs
like CO, for ther effects on climate change, id. at 25-26. To
disregard the Act's plan text in this way, EPA needs an
“extraordinarily convincdng judification.” Appalachian Power
Co. v. EPA, 249 F.3d 1032, 1041 (D.C. Cir. 2001). “For the
EPA to avoid a literd interpretation at Chevron step one, it must
show either that, as a matter of hitoricd fact, Congress did not
mean what it appears to have said, or that, as a matter of logic
and statutory structure, it dmost surely could not have meant it.”
Engine Mfrs. Assn v. EPA, 88 F.3d 1075, 1089 (D.C. Cir.
1996).

EPA offers four reasons for abandoning the Act's text.
Firs, it suggests that snce the 1965, 1970, and 1977 Congresses
were not specificdly concerned with globa warming, the Act
cannot apply to GHGs. Second, it claims that for both practica
and policy reasons, globa pallution should be tackled through
specific statutory provisons rather than genera ones.  Third,
rlying on FDA v. Brown & Williamson Tobacco Corp., 529
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U.S. 120 (2000), it argues that Congress's passage of legidation
cdling for study of dimae change, dong with Congress's
falure to pass any provisons talored soldy to regulding
GHGs, demondrates that the CAA cannot apply to GHGs.
Hndly, EPA suggests that Congress couldn’t have intended the
definition of “air pollutant” to cover CO,, snce EPA regulation
of CO, emissions from automobiles would overlap with
Depatment of Transportation (DOT) authority over fue
economy standards under a different act. None of these reasons
provides a convincing justification—let alone an
“extraordinarily convindng® one—for EPA’s counter-textua
position.

EPA firg suggests that because the 1965, 1970, and 1977
Congresses showed little concern about the specific problem of
globa warming, reading the CAA’s language to cover such
problems would be like finding “an dephant in a mousehole”
Tr. of Oral Arg. a 32; see also Regp't Br. at 23 (quoting
Whitman v. Am. Trucking Ass' ns, 521 U.S. 457, 468 (2002)).
EPA is correct that those Congresses spilled little ink on the
issue of globad waming: while the legidaive hisory contains
a few stray references to human-forced dimate change, see, e.g.,
111 Cong. Rec. 25,061 (Sept. 24, 1965) (statement of Rep.
Helsoski); 116 Cong. Rec. 32,914 (Sept. 21, 1970) (report
introduced in the record by Sen. Boggs), in those years the
scietific understanding of the issue was nascent a best, see,
e.g., Environmental Quality: The First Annual Report of the
Council on Environmental Quality 93 (1970) (noting that “[m]an
may be changing his weather” but expressng uncertainty as to
whether global warming or cooling was occurring). But EPA
errs in suggesting that because Congress may not have precisely
foreseen globad warming, the Act provides no authorization for
GHG regulgtion. Hardly a mousehole, the definition of “ar
pollutants—‘including any physcd, chemicd, biological,
radioactive . . . substance or matter which is emitted into or
otherwise enters the ambient air’—enables the Act to apply to
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new ar pollution problems as wdl as exiding ones. “[T]he fact
that a datute can be applied in gtuations not expresdy
anticipated by Congress,” the Supreme Court has explained,
“does not demondrate ambiguity. It demongrates breadth.”
PGA Tour, Inc. v. Martin, 532 U.S. 661, 689 (2001) (quoting
Pa. Dep't of Correctionsv. Yeskey, 524 U.S. 206, 212 (1998)).
Indeed, Congress expresdy ingructed EPA to be on the lookout
for climaterdaed problems in evauaing risks to “wefare”
Section 302(h), added in 1970, explans that “[a]ll language
referring to effects on wefare includes, but is not limited to,
effects on soils, water, crops, vegetation, manmade materias,
animds, wildlife, westher, vighility, and climate.” 42 U.S.C. §
7602(h) (emphasis added).

EPA’s second reason for its interpretation—that for
practical and policy reasons globa waming should be dealt
with through gspecificdly talored dautes—likewise fails to
trump Congress's plain language. It may well be that a Statute
amed soldy a globa warming would ded with the problem
more dfectively than one amed generdly a ar pollution. But
an agency may not “avoid the Congressond intent clearly
expressed in the [datutory] text smply by asseting that its
preferred approach would be better policy.” Engine Mfrs. Ass'n,
88 F.3d at 1089. Perhaps recognizing this point, EPA attempts
to link its policy arguments to the daute by claming tha
because the 1977 and 1990 Congresses enacted provisons
gpecific to another globd pollution problem—depletion of
gratosgpheric ozone—we mud infer that the Act's generd
provisons do not cover such globa problems. Once again, EPA
makes much of very little.  While the 1977 Congress did add
provisons amed specificdly at ozone depletion, it also made
clear that “[njothing in this [ozone-gecific] pat shall be
congrued to dter or affect the authority of the Administrator
under . . . any other provision of this Act.” Pub. L. No. 95-95,
§ 158, 91 Stat. 685, 730 (1977); see also H.R. Rep. No. 95-294,
a 102 (1977) (expressing the House Committee's view tha
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EPA could dready regulate emissons to protect stratospheric
ozone under an exiding general provison of the CAA).
Smilaly, | see nothing in the 1990 Congress's enactment of
other provisons specific to Stratospheric ozone protection, see
42 U.S.C. 88 7671 to 7671q, indicating it thought EPA lacked
authority under generd provisons like section 202 to regulate
emissons contributing to goba pollution. This is particularly
true snce that Congress dso enacted provisons specific to
certain regiond pollutants, see, e.g., id. 88 7651 to 76510 (acid
rain control), which, pursuant to generd CAA provisons, EPA
dready had authority to regulate.

EPA dso atempts an unworkability argument. Its
argument goes like this  another part of the CAA provides that
the Adminigrator shdl mantan a lig of ar pollutats that,
among other things, “in [the Administrator’s] judgment, cause
or contribute to ar pollution which may reasonably be
anticipated to endanger public hedth or wefae” Id. §
7408(a)(1)(A). Once pollutants go on this ligt, the Administrator
mus set nationa ambient air quality standards (NAAQS) for
them, i.e, ambient ar concentration levels that, in the
Adminigrator’s judgment, “are requisite to protect the public
hedth” and in some areas are “requiste to protect the public
wefare” Id. § 7409(b); see also id. 88 7407, 7410(a)(1). States
must submit plans explaning how they will achieve these
NAAQS. Id. § 7410. According to EPA, these provisons
would be unworkable if applied to CO,: because CO, disperses
relatively evenly throughout the lower atmosphere, states would
have only minimd control over ther amospheric CO,
concentrations and thus over whether they meet the CO,
NAAQS. EPA then concludes that because CO, regulation
would be unworkable in the NAAQS context, no general CAA
provisons, induding section 202(a)(1), authorize it to regulate
any GHGs.

This unwiddy argument fals Even assuming that states
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limited ability to meet CO, NAAQS renders these provisons
unworkable as to CO,, but see id. 8 7509a(a) (providing a safe
harbor for dates that fal to meet NAAQS due to emissions
emanating from outside the country), the absurd-results canon
would judify a most an exception limited to the particular
unworkable provision, i.e, the NAAQS provison. See Mova
Pharm. Corp. v. Shalala, 140 F.3d 1060, 1068 (D.C. Cir. 1998).
As EPA aknowledges, regulating CO, emissons from
automohiles is perfectly feasble See 68 Fed. Reg. at 52,929
(noting that “improving fud economy” is a “practical way of
reducing tallpipe CO, emissons’ and that other technologies for
reducing emissons may develop in the future).

In support of its third judtification for abandoning the plain
text of sections 202(a)(1) and 302(g), EPA rdies on later
congressond action (and inaction). Specificdly, EPA points
out (1) that al direct references to CO, or globa warming in the
1990 CAA amendments appear in nonregulatory provisons; (2)
that other congressonal acts such as the 1978 Nationad Climate
Program Act, the 1987 Globa Climate Protection Act, the 1990
Globa Change Research Act, and the 1992 Energy Policy Act,
as wdl as severad appropriations riders, touch specificaly on the
issue of globd waming, typicdly by ingructing agencies to
study the issue and (3) that Congress has considered and
rgected many bills spedficdly talored to GHG emissors
regulation since at least 1990. One might well wonder what all
this has to do with whether GHGs are “air pollutants’ within the
meaning of CAA section 302(g). But rdying amost exclusvely
on Brown & Williamson, 529 U.S. 120, EPA clams that
together these facts indicate that the CAA’s generd provisons
do not cover GHGs. EPA aso asserts that, as in Brown &
Williamson, the “extreordinary” politicd and economic
ggnificance of the regulation requested casts doubt on the
agency’ s authority to underteke it. See Resp’t Br. at 21-22.

In Brown & Williamson, the Court consdered whether the
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FDA had authority to regulate tobacco products. Although the
Food, Drug, and Cosmetic Act’s broad language suggested that
it did, the Court, acknowledging that “a specific policy
embodied in a laer federa datute should control our
congtruction of the [earlier] statute, even though it hgs| not been
expressy amended,” 529 U.S. at 143 (quoting United States v.
Estate of Romani, 523 U.S. 517, 530-31 (1998)) (dterations in
origind), concluded that the FDA lacked such authority. In
reeching this concluson, the Court relied on a direct,
irreconcilable conflict between FDA jurisdiction over tobacco
under the FDCA and later statutes expresdy regulating tobacco.
If the FDA had jurisdiction over tobacco products, it would have
had to ban them entirdy due to thar hedth risks, yet the
subsequent  acts “reved[ed Congress's] intent that tobacco
products remain on the market.” 1d. a 139. Moreover, as the
Court emphasized—at least eighteen times by my count—the
FDA had repeatedly clamed to have “no authority under the
FDCA to regulate tobacco products,” id. at 157, and “ Congress's
tobacco-specific statutes ha[d] effectively ratified the FDA's
long-held postion,” id. at 144. See generally id. at 125-26, 130-
31, 144-46, 151-57.

EPA’s rdiance on Brown & Williamson is misplaced. To
begin with, 1 am unconvinced by EPA’s contention that its
jurisdiction over GHG emissons would be as dgnificant as
FDA jurisdiction over tobacco. Acting under the CAA, EPA
dready extendvey regulates the energy and transportation
indugtries, whereas the FDA had no prior authority over the
tobacco industry. Moreover, EPA jurisdiction would lead only
to regulation of GHGs—with, in the case of section 202,
regulation teking effect only after “such period as the
Adminigrator finds necessary” for development of technology,
“gving appropriate consideration to the cost of compliance,” 42
U.S.C. § 7521(8)(2). By contrast, FDA jurisdiction over tobacco
would have triggered a total product ban. But even assuming
the implications are equdly dgnificant, this is not an
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“extraordinary” case where “common sense,” see Brown &
Williamson, 529 U.S. at 133, 159, cdls into question whether
Congress has delegated EPA authority to regulate GHGs.
Congress gave EPA broad authority to regulate dl harmful
pollutants, as section 202(a)(1)’ s text makes clear. Congress did
so intentiondly, deeming it “not appropriate to exempt certain
pollutants’ from the Act’'s “comprehensve protections.” See
H.R. Rep. No. 95-294, a 42-43. And, as| explain below, no
subsequent statutory indicia comparable to those relied on by the
Court in Brown & Williamson judtify a different concluson.

Perhaps mogt dgnificantly, no conflict exists between
EPA’s section 202(g)(1) authority to regulate GHGs and
subsequent globa warming legidation. Whereas an FDA ban
on tobacco would have directly conflicted with congressond
intent that tobacco remain on the market, EPA regulation of
GHGs would be fuly compatible with statutes proposing
additiona research and other nonregulatory approaches to
cimate change. Take the three 1990 CAA additions referencing
carbon dioxide or globd waming. Section 103(g) cals for
“nonregulatory  strategies and  technologies” for  reducing
pollutants like sulpher oxides, carbon monoxide, and carbon
dioxide. 42 U.S.C. § 7403(g). While the section aso provides
that “[n]othing in this subsection shdl be construed to authorize
the impodtion on any person of ar pollution control
requirements,” id. (emphass added), it nowhere suggests that
EPA lacks authority to regulate carbon dioxide—or, for that
matter, sulpher oxides, carbon monoxide, and other
pollutants—under different parts of the Act. Section 602(e) is
gmilar. One sentence requires the Administrator to “publish the
globa warming potentid” of certain lised substances, and the
next sentence notes that “[tjhe preceding sentence shall not be
construed to be the basis of any additional regulation under this
chapter.” 1d. 8 7671a(e). Once again, nothing in this provision
bars regulation under other parts of the Act. The third
provison—an uncodified section—merely requires sources
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subject to the Act's Tile V to “monitor carbon dioxide
emissons” and says nothing about regulation one way or the
other. Pub. L. No. 101-549, § 821, 104 Stat. 2399, 2699 (1990).
Other climate-rdlated acts smilaly demongrating congressiond
intent that globd dimate issues receive study and attention are
likewise pefectly compatible with GHG regulation.  See
generally Nationd Climate Program Act of 1978, Pub. L. No.
95-367, 92 Stat. 601; Globa Climate Protection Act of 1987,
Pub. L. No. 100-204, 88 1101-1106, 101 Stat. 1331, 1407-09;
Globa Change Research Act of 1990, Pub. L. No. 101-606, 104
Stat. 3096; Energy Policy Actof 1992, Pub. L. No. 102-486, 106
Stat. 2776.

Furthermore, and unlike subsequent tobacco legidation that
“dfectivdy ratified the FDA’s previous podtion,” Brown &
Williamson, 529 U.S. a 156, this subsequent globd-warming-
related legidation passed without any assurance from EPA that
the agency lacked authority to regulate GHGs. Quite to the
contrary, at the time of the two appropriations riders relied on by
EPA, see, eg., Pub. L. No. 105-276, 112 Stat. 2461, 2496
(1998) (baring use of funds for implementation of the Kyoto
Protocol), EPA was taking the position that it possessed general
authority to regulate GHG emissons under section 202(a)(1).
See Memorandum, J. Cannon to C. Browner (April 10, 1998).
Fndly, the fact that later Congresses failed to pass hills
ecificaly tallored to regulating globd waming hardly
provides a bass for inferring that earlier Congresses meant to
exclude dimate-endangering pollutants from the coverage of the
CAA'’s generd provisons. Not only is “subsequent legidative
hisory . . . a ‘hazardous bass for inferring the intent of an
earlier Congress,” but it “is a particularly dangerous ground . .
. when it concerns, as it does here . . . proposal[s] that do[] not
become law.” Pension Benefit Guar. Corp. v. LTV Corp., 496
U.S. 633, 650 (1990) (citation omitted). Indeed, in interpreting
the scope of the FDA’s authority, the Brown & Williamson
Court itsalf expressly declined to rely on falled legidation. 529
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U.S. at 155.

EPA has one last argument, gpplicable to CO, emissons
aone, for claming it lacks the authority the language of sections
202(a)(1) and 302(g) expresdy bestow upon it. According to
EPA, the only practical way to regulate CO, emissons from
motor vehicles is to require increased fuel economy, since CO,
is a byproduct of fud combugion and “[njo technology
currently exigts or is under development that can capture and
destroy or reduce’ CO, “emissons from motor vehide
talpipes” 68 Fed. Reg. a 52,929. Such regulation, EPA
reasons, would overlap subgtantidly with DOT’ s authority under
the 1975 Energy Policy and Conservation Act (EPCA) to set
average fud econonmy standards for certain classes of motor
vehicles See Pub. L. No. 94-163, § 502, 89 Stat. 871, 902-07
(1975). Though recognizing that no direct conflict would occur
snce both agencies would set minmum standards, EPA
concludes that “any EPA effort to set CO, talpipe emissons
under the CAA would ether abrogate EPCA’s regime (if the
standards were effectivdy more dringent than the applicable
[DOT] standard) or be meaningless (if they were effectively less
stringent).” 68 Fed. Reg. a 52,929.

EPA may wel be correct that setting standards for fuel
economy (rather than for cepturing tailpipe emissions)
represents its only currently practica option for regulating CO,
emissons But cf. 42 U.S.C. § 7521(a)(2) (requiring section
202(a)(2) regulation to take effect only “after such period as the
Adminigrator finds necessary to pemit the development and
application of the requiste technology”). But given thet the two
regulatory regimes—one targeted at fud conservation and the
other at pollution prevention—are overlapping, not
incompatible, there is no reason to assume tha Congress
exempted CO, from the meaning of “ar pollutant” within the
CAA, paticulaly snce section 103(g) explictly calls CO, an
“ar polluant.” Where two “datutes are ‘capable of co-
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exigence,’ it becomes the duty of this court ‘to regard each as
effective—at least absent clear congressond intent to the
contrary.” FTC v. Ken Roberts Co., 276 F.3d 583, 593 (D.C.
Cir. 2001) (quoting Morton v. Mancari, 417 U.S. 535, 551
(1974)). Moreover, Congress acknowledged, and indeed
accepted, the posshility of regulatory overlap. Not only does
the current EPCA recognize the rdevance of “the effect of other
motor vehide standards of the Government on fud economy,”
49 U.S.C. 8§ 32902(f); see also EPCA, Pub. L. No. 94-163, §
502(e), 89 Stat. at 905, but in passing the 1977 CAA
amendments Congress emphasized that EPA regulation under
the CAA should go forward even where it overlaps with
respongbilities given to other agencies under other acts, see
H.R. Rep. No. 95-294, at 42-43 (explaining that Congress was
amending section 302(g) to broaden the meaning of “ar
pollutants’ and make clear that EPA has authority even over
pollutants aready regulated by another agency). As the 1977
House Report explaned, “the Clean Air Act is the
comprehensve vehicle for protection of the Nation's hedth
from ar pallution. In the committee’s view, it is not appropriate
to exempt certain pollutants or certain sources from the
comprehensve protections afforded by the Clean Air Act.” Id.

In sum, GHGs planly fdl within the meaning of “ar
pollutant” in section 302(g) and therefore in section 202(a)(1).
If “in [the Adminigtrator’s] judgment” they “cause, or contribute
to, ar pollution which may reasonably be anticipated to
endanger public hedth or welfare)” 42 U.S.C. § 7521(a)(1), then
EPA has authority—indeed, the obligation—to regulate ther
emissons from motor vehicles.

V.

EPA’s second reason for refusng to act—what EPA’S
counsel termed “the fdlback argument,” Tr. of Oral Arg. a
41—is that even if GHGs are ar pollutants, the agency gave
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appropriate reasons and acted within its discretion in denying
the petition for rulemaking. EPA stresses that our “arbitrary and
capricious’ standard of review is paticulaly deferential in
reviewing an agency refusa to inditute rulemaking. See Resp't
Br. at 11-12; cf. Motor Vehicle Mfrs. Ass'n v. EPA, 768 F.2d
385, 389 n.6 (D.C. Cir. 1985) (observing that the CAA judicia
review provisons are identicad to those in the APA). This is
certainly true, but this court must nonetheess “consider whether
the agency’s decisonmaking was reasoned,” and we will not
permit the agency to make “plan errors of law.” See Am. Horse
Protection Ass'n, Inc. v. Lyng, 812 F.2d 1, 5 (D.C. Cir. 1987)
(internd quotation marks omitted). Indeed, “the agency has the
heaviest of obligations to explain and expose every step of its
reasoning,” so that we can “exercige] our responshility to
determine whether [its] decison is ‘arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.””
See Am. Lung Ass'n v. EPA, 134 F.3d 388, 392-93 (D.C. Cir.
1998) (quoting 42 U.S.C. 8§ 7607(d)(9)) (reviewing EPA’s denid
of apetition to reviseaNAAQS).

In my view, EPA has falled to satidfy this standard. Indeed,
reading the relevant sections of EPA’s petition denid—one
tited “No Mandatory Duty,” another “Different Policy
Approach,” and a third “Adminidration Globa Climate Change
Policy,” see 68 Fed. Reg. at 52,929, 52,931—1I find it difficult
even to grasp the bass for EPA’s action. In its brief, EPA
describes the petition denid as claming that if the agency thinks
regulaing GHGs is a bad idea, the Administrator has discretion
to withhold making a “judgment,” known as an “endangerment
finding,” that GHG emissons “cause, or contribute to, air
pollution which may reasonably be anticipated to endanger
public hedth or welfare” see 42 U.S.C. § 7521(a)(1). Yet the
denid itsdlf seems to rest more clearly (albet ill not clearly)
on a bdief that even if the Adminisraior makes an
endangerment  finding, that finding triggers no duty to st
emisson standards. In the end, though, it makes no difference
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whether one or both rationdes are genuindy given in the
petition denid or whether they ingead amount to post hoc
recue attempts.  As | explan beow, nether ratonde is
acceptable in light of section 202(a)(1)’s mandate.

EPA’s Discretion to Make an Endangerment Finding
In the petition denid, EPA dates.

[T]he CAA provison authorizing regulation of motor
vehicle emissions does not impose a mandatory duty on the
Adminigrator to exercise her judgment. Instead, section
202(a)(1) provides the Adminigtrator with discretionary
authority to addressemissions. . . . While section 202(a)(1)
uses the word ‘shdl,’ it does not require the Administrator
to act by a specified deadline and it conditions authority to
act on a discretionary exercise of the Administrator’'s
judgment regarding whether motor vehicle emissions cause
or contribute to ar pollution that may reasonably be
anticipated to endanger public hedlth or welfare.

68 Fed. Reg a 52,929. Expounding on this passage, EPA
agues in its brief that “[tthe ICTA Petition Denid reflects
EPA’s decison not to make any endangerment finding—eather
afirmdive or negative—under section 202(a)(1).” Resp't Br.
at 62-63. In EPA’s view, “the Agency’s authority to make the
threshold finding is discretionary” and petitioners er in
uggeding that “if the datutory test for making the finding is
met, EPA has no choice but to set standards.” Id. at 57 (internd
guotation marks omitted).

EPA’s brief dso turns severad policy concerns raised in
other portions of its petition denid into rationdes for holding off
examining endangerment. These concerns include the
folowing: (1) “there continue to be important uncertainties in
our underganding of the factors that may affect future climate
change and how it should be addressed’; (2) petitioners
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identified no technologies for reducing CH,, N,O, and HFC
emissons, and technologies for reducing CO, emissons ether
overlgp with DOT’s authority or require further development;
(3) regulation “would dso result in an inefficent, piecemeal
approach to addressing the climate change issue,” as the “U.S.
motor vehicle fleet is one of many sources of GHG emissions
both here and abroad”; (4) “[u]nilateral EPA regulation of motor
vehide GHG emissons could dso wesken U.S. efforts to
persuade key developing countries to reduce the GHG intensity
of ther economies’; and (5) “EPA disagrees with the regulatory
approach urged by petitioners” ingtead preferring “a number of
nonregulatory approaches to reducing GHG emissons’ in line
with “the Presdent's globa climate change policy” of
“supporting] vital globd dimae research and lay[ing] the
groundwork for future action by investing in science,
technology, and indtitutions” See 68 Fed. Reg. at 52,929-33.

EPA’s reasoning is amply wrong. In effect, EPA has
transdformed the limited discretion given to the Adminidrator
under section 202—the discretion to determine whether or not
an ar pollutant causes or contributes to pollution which may
reasonably be anticipated to endanger public hedth or
welfare—into the discretion to withhold regulation because it
thinks such regulation bad policy. But Congress did not give
EPA this broader authority, and the agency may not usurp it.

Section 202(a)(1)'s language—the “Administrator shal by
regulation prescribe . . . standards applicable to the emission of
any ar pollutant from . . . new motor vehicles . . . which in his
judgment cause, or contribute to, ar pollution which may
reasonably be anticipated to endanger public heath or welfare”
42 U.SC. § 7521(a)(1)—edtablishes the limits of EPA’s
discretion.  This section gives the Adminigrator the discretion
only to “judg[e],” within the bounds of substantial evidence,
whether pollutants “cause, or contribute to, air pollution which
may reasonably be anticipated to endanger public hedth or
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welfare” If conflicting credible evidence exids, eg., some
evidence suggesting that GHGs may reasonably be anticipated
to endanger wdfare and other evidence suggeding the opposite,
then the Adminigrator has discretion in weighing this evidence.
If the facts are known but require no dngle concluson as to
whether a pollutant “may reasonably be anticipated to endanger
public hedth or welfare’—such as in a case where there exists
a small-to-moderate risk that a pollutant will cause a smdl-to-
moderate amount of harm—then the Adminidrator has
discretion in assesing whether these facts amount to
endangerment.  If the Adminigtrator concludes based on
substantial evidence that more research is needed before he can
judge whether GHGs may reasonably be anticipated to endanger
welfare, then he has discretion to hold off making afinding.

But section 202(a)(1) planly limits the Administrator’'s
discretion—his judgment—to determining whether the Statutory
standard for endangerment has been met. The Administrator has
no discretion either to base that judgment on reasons unrelated
to this standard or to withhold judgment for such reasons. In
daming otherwise, EPA not only ignores the statute's language,
but dso fails to reckon with this circuit’ s related precedent.

Our en banc decison in Natural Resources Defense
Council, Inc. v. EPA, 824 F.2d 1146 (D.C. Cir. 1987), makes
clear that the Adminidrator may only exercise “judgment” in
evaluating whether the statutory standard has been met. There,
conddering a CAA provison authorizing the Adminidtrator to
st emisson dandards “a the level which in his judgment
provides an anple margin of safety to protect the public health,”
42 U.S.C. § 7412(b)(1)(B) (1982) (quoted in 824 F.2d at 1147),
we hdd that the Adminigtrator had to base his determination on
what level would “provide an ‘ample magin of safety.”” See
824 F.2d at 1164-65. We struck down his proposed standards
because he faled to ground themin the datute. Seeid. at 1163-
64 (“[T]he Adminigrator has made no finding with respect to
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the effect of the chosen levd of emissons on hedth. . . .
Nowhere in the decison did the Administrator state that the
1976 emisson standards provide an ‘ample margin of safety.’”).

Smilarly, in Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.
1976) (en banc), we consdered whether EPA appropriately
linked its policy andyss to the statutory standard. That case
involved EPA’s decision to regulate leaded gasoline pursuant to
CAA stion 211(c)(2)(A), 42 U.S.C. § 1857f-6¢(1)(A) (1976),
currently codified as amended at 42 U.S.C. § 7545(c)(1)(A),
which a that time provided that the Administrator “may”
regulate fud additives “if any emisson products of such . . . fud
additivels] will endanger the public hedth or wefae”
Determining that lead in gasoline presented “*a sgnificant risk
of ham’ to the public hedth,” 541 F.2d at 7, EPA regulated it.
Industry petitioners objected, claming that the Administrator
needed “proof of actud harm rather than of ‘a significant risk of
harm.” Id. a 12. Siding with EPA, we held that the agency
had discretion in determining what level of ham—or risk of
harm—condtitutes endangerment. Id. We indicated that such
determinations involve policy issues, but—as Judge Randolph
neglects to mention, see op. of Randolph, J., a 13—these policy
issues dl related to whether the satutory standard had been met,
i.e,, to whether lead in gasoline endangered public hedth. See,
eg., 541 F2d a 24 (obsarving that “a determination of
endangerment to public hedlth is necessarily a question of policy
that is to be based on an assessment of risks and that should not
be bound by either the procedural or the subgtantive rigor proper
for questions of fact”); id. at 26 (noting that “the statute accords
the regulator flexibility to assess risks and make essentially
legidative policy judgments’). Indeed, Ethyl makes quite clear
that the Adminigtrator’s policy-based discretion is limited to the
terms of the statute. “All this is not to say that Congress |eft the
Adminigrator free to set policy on his own terms. To the
contrary, the policy guiddines are largdy sat, both in the
datutory term ‘will endanger’ and in the reaionship of that
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term to other sections of the Clean Air Act. These prescriptions
direct the Adminidrator's actions” Id. at 29; cf. Brown &
Williamson, 529 U.S. a 140 (noting that the FDA’s *judgment”
about how best to achieve public hedth gods is “no subgtitute
for the spedific safety determinations required by the FDCA'’s
various operative provisons’).

In yet another case, Her Majesty the Queen in Right of
Ontario v. EPA, 912 F.2d 1525 (D.C. Cir. 1990), we held that
for EPA to dedine to make an endangerment finding, it must
have a datutorily based reason for doing so. The CAA section
a isue provided that when the Administrator had “reason to
bdlieve that any ar pollutant or pollutants emitted in the United
States cause or contribute to ar pollution which may reasonably
be anticipated to endanger public hedth or welfare in a foreign
country . . . , the Adminigrator shdl gve forma notice thereof
to the Governor of the State in which such emissons originate.”
Id. a 1527-28 (quoting 42 U.S.C. § 7415(a) (1982)) (omission
in origind). Petitioners dleged that the Administrator acted
unreasonably in holding off making an endangerment finding as
to acid rain, which strong evidence (including informa EPA
datements) indicated was coming from the United States and
endangering Canadian welfare. 1d. at 1529. We held that EPA
acted reasonably in postponing a forma endangerment finding
only because it gave a reasonable statutory basis for doing so.
Specificdly, because EPA dill lacked information as to which
states were causng the hamful acid rain, it would have been
“pointless’ for the agency to make an endangerment finding
given the “specific [statutory] linkage between the
endangerment finding and the remedid procedures” i.e,
natifying offending states. 1d. at 1533. “For this reason,” we
found EPA’s decison to postpone an endangerment finding
“pboth reasonable and consstent with the statute.” 1d.

In short, EPA may withhold an endangerment finding only
if it needs more informéation to determine whether the statutory
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sandard has been met.  Smilaly, for EPA to find no
endangerment (as Judge Randolph, going beyond the agency’s
own arguments, appears to clam happened here, see op. of
Randolph, J., a 13, 15), it mugt ground that concluson in the
datutory standard and may not rely on unrelated policy
consderations.

The statutory standard, moreover, is precautionary. At the
time we decided Ethyl, section 202(@)(1) and samilar CAA
provisons ether authorized or required the Administrator to act
on finding that emissons led to “ar pollution which endangers
the public hedth or welfare” See 42 U.S.C. 8§ 1857f-1(a)(1)
(1976) (emphess added). After Ethyl found that “the Statutes
and common sense demand regulatory action to prevent harm,
even if the regulator is less than certain that harm is otherwise
inevitable” Ethyl, 541 F.2d a 25 (emphasis added), the 1977
Congress not only gpproved of this concluson, see H.R. Rep.
No. 95-294, at 49, but dso wrote it into the CAA. Section
202(a)(1) (dong with other provisions, see H.R. Rep. No. 95-
294, a 50) now requires regulation to precede certainty. It
requires regulation where, in the Adminigrator's judgment,
emissors “contribute to ar pallution which may reasonably be
anticipated to endanger public hedth or welfare” 42 U.S.C. §
7521(a)(1) (emphasis added). As the House Report explained:
“In order to emphasize the precautionary or preventative
purpose of the act (and, therefore, the Adminigtrator's duty to
assess risks rather than wait for proof of actud harm), the
committee not only retained the concept of endangerment to
hedth; the committee dso added the words ‘may reasonably be
anticipated to.”” H.R. Rep. No. 95-294, at 51 (emphasis added).

Given this framework, it is obvious that none of EPA’s
proffered policy reasons judtifies its refusd to find that GHG
emissons “contribute to ar pollution which may reasonably be
anticipated to endanger public health or welfare” Unlike in Her
Majesty the Queen, EPA’s proffered reasons for refusing to
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make an endangerment finding have no connection to the
datutory standard. Instead, as in Natural Resources Defense
Council (where we found EPA to have acted arbitrarily and
cgpricioudy), EPA has “ventured into a zone of impermissble
action” by “smply subdtitut]ing]” freestanding policy concerns
for the sort of evaluation required by the statute. See 824 F.2d
at 1163. A look at these policy concerns proves the point.

Fird, EPA cdams that globd waming 4ill has many
stentific uncertainties associated with it. See 68 Fed. Reg. at
52,930-31; see also op. of Randolph, J,, at 11-13. Inthis regard,
EPA makes much of the NRC's statements that a link between
human-caused amospheric GHG concentration increases and
this past century’'s warming “cannot be unequivocaly
edablished’; that “a wide range of uncetanty” remans
“inherent in current model predictions’ due to imprecise
variadles like future emissons rates, dimate senstivity, and the
forcing effects of aerosols, and that “current etimate [sc] of the
magnitude of future warming should be regarded as tenteive
and subject to future adjustments (either upward or downward).”
See 68 Fed. Reg. at 52,930 (quoting NRC Rep. a 1, 17); see
also op. of Randolph, J,, a 11-13. But the CAA nowhere cdls
for proof. It nowhere cdls for “unequivocal” evidence. Instead,
it cdls for the Adminigrator to determine whether GHGs
“contribute to ar pollution which may reasonably be anticipated
to endanger” welfare. EPA never suggests that the uncertainties
identified by the NRC Report prevent it from determining that
GHGs “may reasonably be anticipated to endanger” welfare. In
other words, just as EPA faled in Natural Resources Defense
Council to explan its chosen emissons levd in light of the
satutory standard, so the agency has failed here to explain its
refusal to find endangerment in light of the statutory standard.

EPA’s dlence on this point is tdling. Indeed, looking at the
NRC Report as a whole, | doubt EPA could credibly conclude
that it needs more research to determine whether GHG-caused
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globa warming “may reasonably be anticipated to endanger”
welfare. Though not offering certainty, the report demonstrates
that matters are wdl within the “frontier's of scentific
knowledge,” see op. of Randolph, J., a 15 (quoting Envtl. Def.
Fund v. EPA, 598 F.2d 62, 82 (D.C. Cir. 1978)). Thereport also
indicates that the projected consequences of globad waming are
serious. Because neither EPA nor Judge Randolph
acknowledges, let aone evauates, these projected effects, |
quote the NRC's discusson of the “Consequences of Increased
Climate Change of Various Magnitudes’ in its entirety.

The U.S. Nationa Assessment of Climate Change
Impacts, augmented by a recent NRC report on climate and
hedth, provides a bass for summaizing the potentid
consequences of dimate change. The Nationd Assessment
directly addresses the importance of climate change of
vaious magnitudes by consdering climate scenarios from
two well-regarded modds (the Hadley modd of the United
Kingdom and the Canadian Climate Moddl). These two
modds have very dfferent globaly-averaged temperature
increases (2.7 and 4.4° C (4.9 and 7.9° F), respectively) by
the year 2100. A key concluson from the Nationd
Assessment is that U.S. society is likely to be able to adapt
to most of the cdlimate change impacts on human systems,
but these adaptations may come with substantid cost. The
primary conclusions from these reports are summarized for
agriculture and forestry, water, human hedlth, and coastal
regions.

In the near term, agriculture and forestry are likely to
benefit from CO, fetilization effects and the increased
water efficiency of many plants at higher atmospheric CO,
concentrations.  Many crop didributions will change, thus
requiring gSonificant regionad adaptations.  Given ther
resource base, the Assessment concludes that such changes
will be codlier for amdl famers than for large corporate
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fams. However, the combination of the geographic and
dimatic breadth of the United States, possbly augmented
by advances in genetics, increases the nation’s robustness
to dimae change. These conclusons depend on the
climate scenario, with hotter and drier conditions increasing
the potentia for declines in both agriculture and forediry.
In addition, the response of insects and plant diseases to
warming is poorly understood. On the regiona scde and in
the longer term, there is much more uncertainty.

Increased tendency towards drought, as projected by
some models, is an important concern in every region of the
United States even though it is unlikedy to be redized
everywhere in the nation. Decreased snow pack and/or
earlier season meting are expected in response to warming
because the freeze line will be moving to higher devations.
The western part of the nation is highly dependent on the
amount of snow pack and the timing of the runoff. The
noted incressed rainfdl rates have implications for
pollution run-off, flood control, and changes to plant and
animd habitat. Any sgnificant climate change is likdy to
result in increased costs because the nation’'s investment in
water supply infrastructure is largely tuned to the current
climate.

Hedlth outcomes in response to climate change are the
subject of intense debate. Climate change has the potentia
to influence the frequency and transmisson of infectious
disease, dter heat- and cold-rdlated mortaity and
morbidity, and influence ar and water quality. Climate
change is just one of the factors that influence the frequency
and transmisson of infectious disease, and hence the
assessments view such changes as highly uncertain.  This
said, changes in agents that transport infectious diseases
(e.g., mosquitoes, ticks, rodents) are likely to occur with
ay dggnificat change in precipitation and temperature.
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Increases in mean temperatures are expected to result in
new record high temperatres and warm nights and an
increase in the number of warm days compared to the
present. Cold-related stress is likely to decline whereas
heat stress in mgjor urban areas is projected to increase if
no adaptation occurs. The Nationd Assessment ties
increases in adverse ar qudity to higher temperatures and
other ar mess characteristics. However, much of the
United States appears to be protected against many different
adverse hedth outcomes related to climate change by a
srong public hedth sysem, rdaively high levels of public
awareness, and a high standard of living. Children, the
ederly, and the poor are considered to be the most
vulnerable to adverse hedth outcomes. The understanding
of the reaionships between weather/climate and human
hedth is in its infancy and therefore the hedth
consequences of climate change are poorly understood.
The costs, bendfits, and avalability of resources for
adaptation are aso uncertain.

Fifty-three percent of the U.S. population lives within
the coastal regions, dong with billions of dallars in
associated infrasiructure. Because of this, coastal areas are
more vulnerable to increases in severe weather and sea level
rise. Changes in storm frequency and intensity are one of
the more uncertan dements of future climate change
prediction. However, sea leve rise increases the potentid
damage to coastal regions even under conditions of current
storm intengties and can endanger coastd ecosystems if
human sysems or other barriers limit the opportunities for
migration.

In contrast to humen systems, the U.S. Nationa
Asessment makes a drong case that ecosystems are the
most vulnereble to the projected rate and megnitude of
cdimae change, in part because the avallable adaptation



34

options are very limited. Sgnificant climate change will
cause disuption to many U.S. ecosystems, including
wetlands, forests, grasdands, rivers, and lakes. Ecosystems
have inherent vaue, and aso supply the country with a
wide variety of ecosystem services.

The impacts of these cimae changes will be
ggnificant, but ther nature and intensty will depend
drongly on the region and timing of the occurrence. At a
nationd levd, the direct economic impacts are likely to be
modest. However, on a regiona bass the level and extent
of both beneficid and harmful impects will grow. Some
economic  sectors may be transformed substantidly and
there may be dgnificant regiond trangtions associated with
shifts in agriculture and forestry.  Increasingly, climate
change impacts will have to be placed in the context of
other stresses associated with land use and a wide variety of
pollutants. The possibility of abrupt or unexpected changes
could pose greater challenges for adaptation.

Even the mid-range scenarios considered in the 1PCC
result in temperatures that continue to increase wdl beyond
the end of this century, suggeding that assessments that
examine only the next 100 years may wel underestimate
the magnitude of the eventud impacts. For example a
sustained and progressive drying of the land surface, if it
occurred, would eventudly lead to desartification of regions
that are now margindly arable, and any substantia mdting
or bresking up of the Greenland and Antarctic ice caps
could cause widespread coastd inundation.

NRC Rep. at 19-20 (footnotes omitted). | have grave difficulty
seaing how EPA, whle tregting the NRC Report as an
“objective and independent assessment of the relevant science,”
68 Fed. Reg. at 52,930, could posshbly fal to conclude that
globa waming “may reasonably be anticipated to endanger
public hedth or welfare,” 42 U.S.C. § 7521(8)(1), with effects
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on wefare induding “effects on soil, water, crops, vegetation,
manmade materids, anmds, wildife weather, vighility, and
climate, damage to and deterioration of property, and hazards to
trangportation, as well as effects on economic vaues and on
persona comfort and wel-being,” id. § 7602(h). It thus comes
as no surprise that EPA’s petition denial not only undertakes
none of the risk assessments described in Ethyl, 541 F.2d at 28
& n.58, but aso utterly ignores the statutory standard.

EPA dgmilaly fals to link its second policy
judtification—that setting fued economy standards represents the
only currently avalable way to regulate CO, emissons ad
petitioners “make no suggestion[s]” for how to reduce CH,,
N,O, and HFC emissions, 68 Fed. Reg. a 52,931—with the
satutory standard. As discussed earlier, supra at 21-22, the fact
that DOT sets fud economy standards pursuant to the EPCA in
no way prevents EPA from setting standards pursuant to the
CAA. It istrue that DOT has recently increased fud economy
standards for light trucks, see 68 Fed. Reg. at 52,931; see also
op. of Randolph, J., a 14—a fact EPA didn't even bother to
mention in its brief—but unless DOT’s action affects whether
GHGs “contribute to ar pollution which may reasonably be
anticipated to endanger public hedth or wefare,” it provides no
support for EPA’s decision.

Asto EPA’s point about other GHGs, it may wel be that no
current  technologies exist for reducing ther emissons. But
once agan, this has nothing a dl to do with the satutory
endangement standard. Indeed, in section 202(a)(2), Congress
has made it crystal clear that endangerment findings must not
wait on technology.

Any regulation prescribed under paragraph (1) of this
subsection (and any revison thereof) shdl take effect after
such period as the Adminidrator finds necessary to permit
the devdopment and application of the requisite
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technology, giving appropriate consideration to the cost of
compliance within such period.

42 U.S.C. § 7521(a)(2). As the Senate Report explained, EPA
“is expected to press for the development and application of
improved technology rather than be limited by that which
exigs” S. Rep. No. 91-1196, at 24 (1970); see also Natural
Res. Def. Council, Inc. v. EPA, 655 F.2d 318, 328 (D.C. Cir.
1981) (referencing this legiddive higory). In refusng to make
an endangerment finding because it lacks currently available
technology for contralling these emissons, EPA goes wdl
beyond the bounds of its statutory discretion.

EPA’s find policy reasons likewise fal. Because other
domegtic and foreign sources contribute to atmospheric GHG
concentrations, GHG regulation might wdl “result in an
inefficent, piecemed approach to addressing the climate change
issue,” 68 Fed. Reg. at 52,931. But again, Congress has
expresdy demanded such an approach.  Section 202(a)(1)
requires EPA to regulae if it judges that U.S. motor vehicle
emissons “cause, or contribute to, air pollution,” 42 U.S.C. §
7521(a)(1) (emphasis added); see also Ethyl, 541 F.2d at 29-31
(holding that the same language from section 211 plainly means
that emissons meit regulation even if they are not the only
source of ar pollution). EPA (understandably) offers no basis
for thinking that U.S. automobile emissons are not contributing
to globd warming. Indeed, why would the “Adminigration’s
globa climate change policy plan support[] increasing
automobile fuel economy,” see 68 Fed. Reg. at 52,933, if motor
vehide emissons were contributing nothing to global warming?
Smilaly, EPA’s concern that regulation could weaken U.S.
negotiating power with other nations has nothing a al to do
with whether GHGs contribute to welfare-endangering air
pollution. Findly, while EPA obvioudy prefers nonregulatory
approaches to regulatory ones, see id. at 52,932-33, Congress
gave the Adminigrator discretion only in assessng whether
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globa warming “may reasonably be anticipated to endanger”
welfare, not “fregfdom] to set policy on his own terms” Ethyl,
541 F.2d at 29.

In short, EPA has utterly failed to relate its policy reasons
to section 202(a)(1)'s standard. Indeed, nowhere in its policy
discusson does EPA so much as mention this standard—*may
reasonably be anticipated to endanger public hedth or welfare.”
See 68 Fed. Reg. a 52,929-33 (the sections titled “Different
Policy Approach” and “Adminisration Globa Climate Change
Policy”). EPA apparently didikes the fact that section 202(a)(1)
says the Adminigrator “shdl” regulate—rather than “may”
regulate—on meking an endangerment finding. But EPA cannot
duck Congress's express directive by dedining to evduate
endangerment on the bass of policy reasons unrelated to the
satutory standard.  Although EPA is free to take its policy
concerns to Congress and seek a change in the Clean Air Adt, it
must obey the law in the meantime,

EPA'’s Discretion After Making an Endangerment Finding

Alternativdly, EPA may have believed that even if it made
an endangerment finding, it had no obligation to regulate GHG
emissons. The petition denid dates,

EPA dso disagrees with the premise of the petitioners
clam—that if the Administrator were to find that GHGs, in
generd, may reasonably be anticipated to endanger public
hedth or wefare, she must necessarily regulate GHG
emissons from motor vehicles. Depending on the
particular problem, motor vehicles may contribute more or
less or not a dl. An important issue before the
Adminigrator is whether, given motor vehides rdative
contribution to a problem, it makes sense to regulate them.

. The discretionary nature of the Administrator’s section
202(a)(1) authority alows her to consider these important
policy issues and decide to regulate motor vehicle
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emissons as appropriate to the ar pollution problem being
addressed. Accordingly, even were the Adminigtrator to
make a formd finding regarding the potentia hedth and
welfare effects of GHGs in generd, section 202(a)(1) would
not require her to regulae GHG emisson from motor
vehides.

68 Fed. Reg. at 52,929. This passage is puzzling. Motor
vehides emit GHGs in sgnificant quantities, see U.S. Dep't of
State, U.S. Climate Action Report 2002, at 40—a point EPA
nowhere contests. The daute clearly dates that the
Adminigrator “shall by regulation prescribe . . . standards’
governing the emissions of ar pollutants from motor vehicles if
the Adminigrator makes an endangerment finding regarding
these pollutants. 42 U.S.C. § 7521(a)(1) (emphasis added).
Compare id. 8 7545(c)(1)(A) (udng “may”’). Refusng to
regulate following an endangerment finding would violate the
law. Indeed, EPA appears to have abandoned this argument. In
a(rare) concession to the Act’s text, EPA counsd acknowledged
at ora argument, “I don't think that we would contest that if the
agency had made an endangerment finding, that then you would
have to give some dgnificance to the term ‘shdl’ in [section]
202(a).” Tr. of Ora Arg. at 44.

V.

Although this case comes to us in the context of a highly
controversid question—globa warming—it actudly presents a
quite traditiona legd issue  has the Environmental Protection
Agency complied with the Clean Air Act? For the reasons given
above, | bdieve that EPA has both mignterpreted the scope of
its gtatutory authority and failed to provide a statutorily based
judtification for refusing to make an endangerment finding. |
would thus grant the petitions for review.



