United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued January 10, 2005 Decided March 8, 2005
No. 04-1082

STATE OF NEVADA,
PETITIONER

V.

DEPARTMENT OF ENERGY AND
SAMUEL BODMAN, SECRETARY, UNITED STATES
DEPARTMENT OF ENERGY,
RESPONDENTS

Consolidated with
04-1319

On Ptition for Review of an Order of the
Department of Energy

Robert J. Cynkar argued the cause for petitioner. With him
on the briefs were Joseph R Egan, Martin G. Malsch, Brian
Sandoval, Attorney Genera, Attorney Genera’s Office of the

State of Nevada, and Marta A. Adams, Senior Deputy Attorney
General.

Ronald M. Spritzer, Attorney, U.S. Department of Justice,
argued the cause for respondents.  With him on the brief were



2

Greer S Goldman and John A. Bryson, Attorneys, and Marc
Johnston, Counsdl, U.S. Department of Energy.
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Before RanpoLPH and TaTeL, Circuit Judges, and
WiLLiams Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge TATEL.

TATEL, Circuit Judge: Concerned about the construction of
a nuclear waste repository at Yucca Mountain, Nevada, the State
of Nevada asked the Depatment of Energy for a fiscd year
2004 grant to fund its participation in an upcoming Nuclear
Regulatory Commission proceeding that will determine whether
the project receives a license. Nevada argues that it is entitled
to a grant pursuant to section 116 of the Nuclear Waste Policy
Act, which provides that the Secretary of Energy “shall make
grants to the State of Nevada” from the Nuclear Waste Fund—a
specid repository-related fund. Rejecting Nevada' s request, the
Energy Depatment concluded that contrary to the date's
argument, section 116 creates no continuing appropriation for
Nevada, and that Congress's enactment of a separate $1 million
FYO04 appropriation expresdy for Nevada bars any additiona
grant from the Waste Fund. We agree.

In 1983, responding to growing quantities of radioactive
waste and their potentialy deadly hedth risks, Congress enacted
the Nuclear Waste Policy Act (“NWPA”), which directed the
federal government to begin the process of developing a nuclear
waste repository.  Pub. L. No. 97-425, 96 Stat. 2201 (1983)
(codified as amended at 42 U.S.C. 8§ 10101-10270). Among
other things, the NWPA directed the Secretary of Energy to find
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an appropriate site for the nation’'s repository, 42 U.S.C. 88
10132-10133, and, following approval of the site by the
President, to gpply to the Nuclear Regulatory Commission for
a license to begin congruction, id. 88 10134-10135. We
describe the NWPA and subsequent repository-related
developments in Nuclear Energy Institute v. EPA, 373 F.3d
1251, 1258-61 (D.C. Cir. 2004) (“NEI").

To finance the reposgtory’s development, NWPA section
302 egtablished the Nuclear Waste Fund (“the Waste Fund’), a
“separate fund” in the Treasury, 42 U.S.C. § 10222(c),
“composed of payments made by the generators and owners of
[nuclear] waste,” id. § 10131(b)(4). Generators of nuclear waste
contribute to the fund according to the amount of dectricity they
produce. Id. § 10222(a). Under section 302, “[t]he Secretary
[of Energy] may make expenditures from the Waste Fund . . .
only for purposes of radioactive waste disposa activities” 1d.
§ 10222(d). Using language centrd to the issue before us,
section 302 adso makes the Secretary’s authority to spend Waste
Fund money “subject to appropriations.” 1d. § 10222(e)(2).

Congress beieved that “[dltate . . . participation” in the
repository program “is essentia.” Id. § 10131(a)(6).
Accordingly, Congress created mechanisms by which affected
states could monitor repository development activities and
participate in mgor repository-related decisions. See generally
id. 88 10131-10137. Through NWPA section 116, Congress
adso edtablished a program of finenda assistance for states that
choose to take part in the repository development process. See
NWPA § 116(c).

Pursuant to the NWPA, see 42 U.S.C. 8§ 10132(b)(1)(A), the
Depatment of Enegy (“*DOE’) examined severd potentia
repostory Stesin severd states. See NEI, 373 F.3d at 1259. In
1987, however, through an amendment to the NWPA, Congress
directed the Secretary to consder building a repository only at
Yucca Mountain.  See Omnibus Budget Reconciliation Act of
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1987, Pub. L. No. 100-203 § 5011, 101 Stat. 1330 at 227-31
(1987) (codified at 42 U.S.C. § 10172). At the same time,
Congress revised NWPA section 116, narrowing it to mandate
grants only to “the State of Nevada and any affected unit of loca
government.” 1d. § 5032, 101 Stat. 1330 at 241-43 (codified at
42 U.S.C. § 10136(c)). Revised section 116 now provides that
“[t]he Secretary shdl make grants to the State of Nevada . . . for
purposes of enabling” it to, among other things “review
activities taken under this part with respect to the Yucca
Mountain dte for purposes of deermining any potential
economic, socid, public hedth and safety, and environmenta
impacts of a repodtory” and “make comments and
recommendations’ to the Secretary of Energy “regarding any
activities taken under this part with respect to such site” 42
U.S.C. 8§ 10136(c)(1)(B). Such “[flinancial assstance,” section
116 specifies, “sdl be made out of amounts held in the Waste
Fund.” 1d. 8 10136(c)(5).

For each appropriations cyde beginning with the NWPA'’s
passage and continuing through FY 04, Congress appropriated
subgtantial amounts from the Waste Fund “for nuclear waste
disposal activities” See, e.g.,, Consolidated Appropriations
Resolution, 2003, Pub. L. No. 108-7, 117 Stat. 11, 148 (2003).
In most cycles, Congress ether expressy provided that Nevada
would receive none of this money or that the state would receive
some portion of it through direct payment, instead of through the
grants envisoned by section 116. See, eg., id.; Enegy ad
Water Development Appropriations Act, 2002, Pub. L. No. 107-
66, 115 Stat. 486, 503 (2001); Departments of Veterans Affairs
and Housng and Urban Development—Appropriations, Pub. L.
No. 106-377, 114 Stat. 1441 at A-73 (2000). In those cycles
where Congress said nothing about funding for Nevada, see,
e.g., Energy and Water Development Appropriations Act, 1996,
Pub. L. No. 104-46, 109 Stat. 402, 413 (1995); Energy and
Water Devdopment Appropriations Act, 1986, Pub. L. No. 99-
141, 99 Stat. 564, 573 (1985); Energy and Water Development
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Appropriations Act, 1985, Pub. L. No. 98-360, 98 Stat. 403, 414
(1984), DOE made grants to the state from the annual Waste
Fund appropriation (except for one year when Nevada had
money left over from a prior appropriation). See Nevada v.
Dep't of Energy, 133 F.3d 1201, 1205 (9th Cir. 1998).

For fiscd year 2004—the year a isue in this
case—Congress appropriated “$190,000,000 . . . to be derived
from the Nuclear Waste Fund” “[f]lor nuclear waste disposa
activities to carry out the purposes of Public Law 97-425.
Energy and Water Development Appropriations Act, 2004, Pub.
L. No. 108-137, 117 Stat. 1827, 1855 (2003) (*2004
Appropriations Act”’). While saying nothing one way or the
other about whether Nevada should receive any of the $190
million, the very same hill provides that “[o]f the funds made
avalddle . . . for Defense Environmenta Services” funds not
derived from the Waste Fund, “$1,000,000 shdl be provided to
the State of Nevada . . . to conduct scientific oversight
respongbilities and participate in licensng activities pursuant to
the” NWPA. Id. at 1865.

Following passage of the FY(04 gppropriations legidation,
Robert Loux, Executive Director of Nevada's Agency for
Nuclear Projects, advised DOE by letter that the state intended
to spend $5 million on “licenang preparation” and sertific
oversight in FY 04, observed that the state had received only $1
million from the DES appropriation, and asserted that DOE was
obliged to make up the difference with grants from the Waste
Fund. According to Loux, “[t]he provisions of Section 116 and
those egtablishing the Nuclear Waste Fund” creste a continuing
appropriation for the state. The Secretary therefore “has a lega
duty to make grants from the Nuclear Waste Fund to Nevada .
. . even if Congress has enacted no appropriation for such
funding or Nevada' s needs exceed the appropriation.”

Responding to Loux, Dr. Margaret Chu, Director of DOE’s
Office of Civilian Radioactive Waste Management, “disagreg[d]
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with [Nevada' s] position . . . that section 116 of the NWPA,
without more, ‘imposes on DOE an obligation to assist Nevada
finencidly.”” Chu asserted that because NWPA section 302
“specificdly makes expenditures of Nuclear Waste Fund funds
subject to an appropriation,” “[tlhe language of the 2004
Appropriations Act . . . governs the terms on which Nevada may
receive funds” Pointing out that Congress had appropriated $1
million for Nevada, she explaned that “[ijt is settled
appropriations law that where, as here, there is a specific
appropriation for a particular item,” an agency cannot
supplement it with money from a more general appropriation.
Consequently, Chu concluded, “Congress It no doubt that it
intended to cover dl of Nevada's FY04 funding requirements
with the $1 million that it appropriated.”

Nevada now seeks review of Dr. Chu's determination.

The parties disagree about the levd of deference we owe
Dr. Chu's andyss. Assating that “Congress . . . implicitly
delegated to [it] the authority to interpret . . . the NWPA,” DOE
urges us to review Chu's concluson under the deferentia
standard outlined in Chevron U.SA. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43 (1984).
Respondent’s Br. at 17-18. By contrast, Nevada contends that
we owe deference under neither Chevron nor Skidmore v. Swift
& Co., 323 U.S. 134, 140 (1944). Chevron is ingpplicable,
Nevada indgts, because Chu's concluson “was not the fruit of
... ruemaking or formd adjudication,” Petitioner’s Br. at 33,
and Skidmore does not apply because “DOE'’s letter advances”
only “unsupported and erroneous characterizations,” id. a 34-
36. We need not resolve this debate, however, for even
reviewing de novo we resch the same result as Chu.

Commanding that “No Money shdl be drawn from the
Treasury, but in Consegquence of Appropriations made by Law,”



7

U.S. Congt. art. I. 8 9, d. 7, the Appropriations Clause of the
U.S. Condtitution “vests Congress with exclusive power over the
federal purse.” Rochester Pure Waters Dist. v. EPA, 960 F.2d
180, 185 (D.C. Cir. 1992). For Nevada to prevail, then, it must
identify not just a command to make grants, but an appropriation
of Waste Fund money that DOE may use for that purpose.
Nevada tries to do so intwo ways. First, it asserts that NWPA
section 116 creates a continuing appropriation for it, requiring
DOE to grant reasonable sums from the Waste Fund in any year
Congress fals to prohibit such grants. Second, Nevada argues
that even if section 116 does not amount to a continuing
appropriation, it requires DOE to make grants from the $190
million FYO04 appropriation for “nuclear waste disposal
activities” We examine each contention in turn.

Does Section 116 Create a Continuing Appropriation?

A oontinuing appropriation is one that “is dways avalable
for specified purposes and does not require repeated action by
Congress to authorize its use” 1 Office of the General Counsd,
United States General Accounting Office, Principles of Federal
Appropriations Law 2-14 (3d ed. 2004) (“POFAL”). Reying on
section 116’ s requirement that “[tlhe Secretary shal make grants
to the State of Nevada,” 42 U.S.C. § 10136(c), and its provison
spedfying that such grants “shdl be made out of amounts hed
in the Waste Fund,” id. 8 10136(c)(5), Nevada contends that
section 116 crestes just such a continuing appropriation.
According to Nevada, the mandatory phrase “shal make grants’
amounts to “a specific direction to pay,” which the Government
Accountability Office (*GAQO") would treat as an appropriation.
Petitioner’s Br. a 38. Nevada aso informs us that the GAO
“view[g dtatutes which authorize the collection of fees and their
deposit into a paticular fund, and which make the fund
avaladle . . . for a pecified purpose, as congtituting continuing
or permanent appropriations.” 1d. (quoting 59 Comp. Gen. 215
(1980)). Given that Waste Fund revenues come from fees paid
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by waste generators, Nevada therefore concludes, section 116's
express reference to the Waste Fund makes clear that this
Section creates a continuing appropriation.

Nevada's agument falters on the fact that section 302
makes expenditures from the Waste Fund, induding section 116
grants, “subject to gppropriations.” 42 U.S.C. 8§ 10222(e)(2).
As DOE observes, “there is nothing unclear . . . about the
meaning of [this] phrase.” Respondent’s Br. a 32. The phrase
“expresdy limits DOE's authority to make expenditures from
the Waste Fund to the amounts’ later “appropriated by
Congress” Id. a 31. Given section 302's plan language,
moreover, the GAO's bdief that a statute may “be construed as
meking an appropriation if it contains a specific direction to pay
. . . and a designation of the [flunds to be used,” 63 Comp. Gen.
331, 335 (1984), proves unhelpful to Nevada, for the Sate has
identified no authority, nor have we found any, rding that a
gatute creating a funding source and ordering payment “ subject
to appropriations” amounts to a continuing gppropriation.
Smilaly, while the GAO has treated “satutes which authorize
the collection of fees and ther deposit into a particular fund, and
which make the fund available . . . for a specified purpose, as
condituting continuing or permanent appropriations,” 59 Comp.
Gen. 215, 216-17 (1980), neither Nevada nor we have identified
any authority suggesting that a continuing appropriation exists
when Congress creates a specia fund but makes spending from
it “ subject to gppropriations.”

Nevada argues that when Congress wants to require annual
gppropriations for speciad fund expenditures, it uses one of
several more direct phrases, such as “[s|ubject to such amounts
as are provided in Appropriations Acts,” Petitioner’s Br. at 51
(quoting 26 U.S.C. 8§ 9611(c)(3)), “as provided in gppropriation
Acts,” id. (quoting 26 U.S.C. § 9507(c)(1)), or “as provided by
gppropriation Acts,” id. (quoting 26 U.S.C. 8 9503(e)(3)). To be
sure, such phrases are more precise than section 302, but
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“s@ubject to appropriations’ means just that—subject to
appropriations.  The datutes cited by Nevada indicate nothing
more than that Congress has several ways of requiring
appropriations before an agency may spend from a specia fund.
In a dmilar vein, Nevada argues that NWPA section 141, by
providing that states hosing a monitored retrievable storage
(“MRS’) fadlity will receive grants “only to the extent provided
in advance in appropriation Acts,” Petitioner’s Br. at 49 (quoting
42 U.S.C. § 10161(f)(4)), shows that Congress must not have
required gppropriations when it used the less expliat “subject to
gppropriations’ language in section 302. Section 141, however,
amply bars grants to dtates affected by an MRS facility absent
an appropriation specificaly for that purpose, i.e, DOE may not
grant these states money out of a genera-purpose appropriation
designed to cover expenses related to a broadly defined goad or
project.

Nevada indgs that the phrase “subject to appropriations”
merdy permits Congress to “limit the amount of a grant” in any
given year, “limt what a grant might be spert for,” or “even
cancel the prior gppropriation” dlegedly made by section 116.
Petitioner's Br. a 45. This interpretation suffers from a fad
flaw: reading “subject to appropriations’ as “capable of being
limited in a subsequent appropriations act” would rob section
302 of any meaning, for Congress may dways enact legidation
limting, modifying, or cancelling a previoudy enacted
appropriation.

Attempting to find some purpose for section 302, Nevada
tdls us “there is no actud appropriation” for NWPA
expenditures other than section 116 grants, and “[f]or purposes
of these authorized expenditures . . . the ‘subject to
appropriations  language refers to the appropriations that are
indeed needed to actually make those expenditures.” Id. at 46-
47. In other words, according to Nevada, as applied to section
116 grants, the phrase “subject to appropriations’ merely means
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Congress may limit expenditures through subsequent
gopropriations, but as applied to other Waste Fund expenditures
the phrase means no spending may occur absent an annual
appropriation by Congress. We disagree. Not only must a
ange clause—here section 302's requirement that “[t]he
Secretary may make expenditures from the Waste Fund’
“subject to gppropriations’—mean the same thing with respect
to every provison tha it modifies, but Nevadas theory ill
leaves “subject to appropriations’ devoid of meaning as applied
to section 116.

Contrary to Nevada's contention, nothing in the policies
underlying Congress's creation of the Waste Fund suggests the
exigence of a continuing appropriation. It is true, as Nevada
points out, that Congress created the Waste Fund “to ensure that
‘the costs of carying out activities relating to the disposa of
[radioactive] waste and spent fuel will be borne by the persons
responsble for generating such waste or spent fuel.”” NEI, 373
F.3d at 1259 (quoting 42 U.S.C. § 10131(b)(4)) (alteration in
origind). Yet requiring waste producers to finance the entire
project is perfectly conagtent with Congress's desire to maintain
annud control over how much Waste Fund money DOE spends
and how DOE spends it. It may also be true that Congress
designed the Waste Fund to ensure tha “appropriate levels of
funding [would] be rdiably avaldble over the years the
repository process would unfold,” Petitioner’s Br. at 12. Again,
however, this has nothing to do with whether section 116 crestes
a oontinuing appropriation. The Waste Fund's independent
source of revenue and the requirement that money in the Waste
Fund be spent “only for purposes of radioactive waste disposal
activities” 42 U.S.C. § 10222(d), ensure a condstent source of
funding regardless of whether the NWPA amounts to a
continuing appropriation.  Indeed, athough Nevada quotes one
Senate sponsor of the NWPA for the proposition that the Waste
Fund “would provide an assured source of funds’ and diminate
“anud budgetary perturbations in an evermore constrained
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Federal budget,” 128 Cong. Rec. 32,557 (1982) (statement of
Sen. McClure), the Senator aso observed—in a phrase not
quoted by Nevada—that under the NWPA fees paid by waste
producers “would be placed in a separate account in the
Treasury . . . and would then be appropriated . . . on an annual
basis” id. at 32,556.

Must DOE Make a Grant from the FY04 Waste Fund
Appropriation?

Nevada asserts that even if it is not the beneficiary of a
continuing gppropriation, section 116—with its command that
the Secretary “shdl make grants’ to it—requires DOE to grant
it money from the $190 million FY 04 Waste Fund appropriation
for “nudear waste disposa activities” Were this the sole
repository-related appropriation for FY04, and assuming that
section 116 mandates grants for activities related to
licensng—an issue about which the parties disagree but that we
need not address to resolve this case—we would agree with
Nevada. As the Ninth Circuit has noted, section 116 speaks in
mandatory terms, obliging DOE to grant Nevada reasonable
ams for repostory-related expenditures when Congress
appropriates Waste Fund money for genera repository-related
purposes. State of Nevada ex rel. Loux v. Herrington, 777 F.2d
529, 536 (9th Cir. 1985). That is precisely what Congress did
when it enacted the $190 million FY 04 gppropriation.

The issue of Nevadds digibility for FY04 Waste Fund
grants, however, is not so ample.  In the same bill in which
Congress gppropriated the $190 million, it aso gppropriated $1
million from an dternate source expressdy for Nevada. 2004
Appropriations Act, 117 Stat. at 1855, 1865. Reiterating Dr.
Chu's andyss, DOE asserts that this appropriation specificaly
for Nevada precludes a grant from the Waste Fund
appropriation.

Resolution of this issue is governed by the principle that
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“[aln appropriation for a pecific purpose is exdusive of other
appropriations in generd terms which might be gpplicable in the
absence of the specific gppropriation.” 4 Comp. Gen. 476, 476
(1924). “[E]dtablished ‘from time immemorid,”” 1 POFAL 2-
21 (quoting 1 Comp. Dec. 126, 127 (1894)), this rule makes
goplicable to agppropriations hills the “genera principle of
statutory congtruction,” id. at 2-23, reiterated repeatedly by the
Supreme Court, that “a more secific daute will be given
precedence over a more generd one,” Busic v. United States,
446 U.S. 398, 406 (1980). Here, Congress provided $1 million
from the DES appropriation for “Nevada . . . to conduct
sdentific overdght responghilities and participate in licensng
activities” 2004 Approprigtions Act, 117 Stat. at 1865—a
purpose that covers dl of Nevada's proposed FYO04
expenditures. Far less specific, the $190 million appropriation
contained in the very same hill covers “nuclear waste disposa
activities” and never mentions Nevada. See id. at 1855. Thus,
the $1 million appropriated expressy for Nevada would seem to
bar any grants from the $190 million Waste Fund appropriation.

Nevada argues that the specific-over-generd rule has no
goplicability to this case.  “[T]he Defense Environmenta
Savices account,” the state contends, “is by its nature so
digtinctive, so different from a grant from the Waste Fund under
§ 116, that the $1 million provided in the DES gppropriation
cannot limt DOE's obligation to grant Nevada Waste Fund
money. Petitioner’s Br. a 55 (interna quotations omitted).
According to the GAO, however, specific agppropriations
preclude the use of generd ones even when the two
gppropriations come from different accounts. See 4 Comp. Gen.
476 (1924). For instance, the GAO found that an appropriation
expredy for reparing jals in Alaska, made from a fund
comprised of “fines, forfeitures, [and] judgments,” precluded the
finandng of repairs to an Alaskan jail with funds appropriated
from the Treasury for the more general purpose of “repairs,
betterments, and improvements of United States jails” Id. at



13

477-78. Although GAO decisons are not binding, we “give
specid weight to [GAO's] opinions’ due to its “accumulated
experience and expertise in the fidd of government
gppropriations.” United Auto., Aerospace & Agric. Implement
Workers v. Donovan, 746 F.2d 855, 861 (D.C. Cir. 1984)
(internd quotations and citetion omitted).  GAO's view,
moreover, seems exactly right. Even if the Defense
Environmenta Services and Waste Fund appropriations are as
different as Nevada thinks, the fact that Congress appropriated
$1 million expresdy for Nevada indicates that is dl Congress
intended Nevada to get in FY 04 from whatever source.

Directing our attention to section 116's statement that
grants “shdl be made out of amounts hed in the Waste Fund,”
Nevada argues that no appropriation from a source other than
the Waste Fund could have a preclusve effect. Yet while
Congress appropriated the $1 million from a source not
contemplated by section 116, this money serves the “specific
purpose,” see 4 Comp. Gen. a 476—financing “scientific
oversght” and “licendng activities'—for which Nevada seeks
funds from the $190 million “appropriation[] in generd terms
which migt be gpplicable in the absence of the specific
gppropriation,” id.  The smilaity between the $1 million
appropriation and recent Waste Fund gppropriations for Nevada,
moreover, reinforces the conclusion that Congress viewed the $1
million as a subgtitute for assstance from the Waste Fund. In
past years, Congress provided for a direct payment of Waste
Fund money ingtead of the grants that section 116 envisions,
specified that federa assstance go only to Nevada's Divison of
Emergency Management, and required the state to certify it used
the funds for authorized purposes. See Consolidated
Appropriations Resolution, 2003, 117 Stat. at 148-49; Energy
and Water Development Appropriations Act, 2002, 115 Stat. at
503-04; Depatments of Veterans Affars and Housing and
Urban Development—Appropriations, 114 Stat. at 1441A-73-
74. Congress designed the $1 million FY04 appropriation for
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Nevada in exactly the same way, providing for direct payment
to Nevada, specifying that the funds go to the Divison of
Emergency Management, and requiring the dtate to certify it
used the funds for authorized purposes. 2004 Appropriations
Act, 117 Stat. at 1865.

For the foregoing reasons, we agree with DOE that it lacks
authority to provide Nevada with additiond FYO04 financid
assgtance from the Waste Fund. The petition for review is
denied.

So ordered.



