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Clearing the Air on China's New Environmental Protection Law
by Philip Cheng, Andrew McGinty, Daniel Fogarty, Roy Zou, and Jun Wei

n April 24, 2014, the Eighth meeting of the
Standing Committee of the 12th National Peo-
ple’s Congress of the People’s Republic of China

(PRC or China) adopted the Peoples Republic of China
Environmental Protection Law (EPL).!

I. Background

It has taken 25 years for the revised EPL to become law,
which is an incredibly long gestation period even by
Chinese standards. The most likely explanation for the
delay is that political factions within the Chinese gov-
ernment took decades to align on the basic principles
of environmental protection as it relates to modern-day
China. In the two-and-one-half decades since the pre-
vious version of the law was promulgated at the end
of 1989, China has experienced phenomenal growth
and development that has greatly changed the politi-
cal, social, and natural environment. Progress toward
enacting the EPL has been long and labored, suggesting
that there was difficulty in achieving broad consensus
on China’s political, social, and environmental priori-
ties. The question that has taken 25 years to answer is
whether China should prioritize economic growth and/
or social stability over heavier penalties and strict en-
forcement of environmental protection laws and regu-
lations. The EPL seems to answer that question with
a shift toward recognizing environmental priorities in
addition to political and social ones.

In general, the EPL seems to be a move in the right
direction and a positive development for the enhance-

Philip Cheng and Andrew McGinty are Partners, and Dan-
iel Fogarty is a Senior Associate, in Hogan Lovells’ Shanghai
office. Roy Zou and Jun Wei are Partners in Hogan Lovells

Beijing office.

ment of environmental protection in China. However, an
important question regarding implementation of the EPL
remains. Is there political will to empower the Ministry of
Environmental Protection (MEP) and its local organs to
enforce the EPL considering that strict enforcement could
lead to undesired consequences, such as mass layoffs (e.g.,
by closing down the most polluting State-owned enter-
prises)? Such upheaval would impact the achievement of
other key political goals, such as social harmony.

Given the large income and wealth disparities between
places and people in China, along with China’s broad and
varied environmental problems, effective implementa-
tion of the EPL will require a concerted, multifaceted ap-
proach. In order for the EPL to make a real difference, it
will need to be backed by clear and effective national and
local measures on implementation and enforcement—
measures that must be coupled with the determination to
ensure that the risk of enforcement becomes a real deter-
rent for potential violators.

II. Key Developments in the EPL

In this article, we do not attempt to cover every change in
the EPL since 1989. Instead, we focus on what we con-
sider to be the most significant developments in environ-
mental law that have emerged from the EPL. The EPL
contains over 20 more provisions than its predecessor,
suggesting a more thoughtful and fuller treatment of the
subject matter. It sets out a much more forceful position
on environmental protection, backed with more “teeth,”
particularly in the five areas discussed below.

1. Increased Transparency
Enterprises and local government authorities will be re-

quired to publicly disclose information on environmental
quality, environmental monitoring, environmental inci-
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dents, administrative licensing and penalties relating to
the environment, and the collection and use of pollutant
discharge fees.” For enterprises that are heavy polluters,
there is a requirement to publicly disclose the names of
the principal pollutants discharged, the methods of dis-
charge, the discharge concentrations and total amounts,
information on discharges that exceed standards, and in-
formation on the construction and operation of pollu-
tion control facilities.® If this requirement is adequately
enforced, it could expose those enterprises to much more
acute levels of public scrutiny and more lawsuits.

Most significantly, any enterprise preparing envi-
ronmental impact assessment (EIA) documents, which
are required for all construction projects, must publicly
disclose such documents and solicit public opinion to
a greater extent than required under existing laws, and
the government-approved EIA documents must be pub-
licly disclosed (except for information containing State
or commercial secrets).* This requirement is not far short
of putting every construction project with environmen-
tal implications on trial in “the court of public opinion,”
in addition to exposing officials who approve EIA docu-
ments to scrutiny over whether they have done their jobs
properly. It could make it much more difficult for local
MEP officials to approve EIA reports for projects that are
potentially damaging to the environment without being
able to justify their decisions.

2. Increased Liability for Polluters

One feature of the new EPL is that it has more “teeth.”
This enhanced enforcement authority is evident in a pro-
vision that makes the responsible persons of a noncompli-
ant enterprise subject to detention for up to 15 days when
the enterprise commits certain violations. Violations sub-
ject to this provision include (1) failing to obtain EIA
approval or a pollutant discharge permit, (2) refusing to
cease the violating act, (3) illegally discharging pollutants,
or (4) refusing to cease production or use of a banned pes-
ticide.” In addition, enterprises that violate environmental
protection laws and regulations are now subject to fines
that may accumulate on a daily basis,® and any violations
may be made public.”

3. Increased Liability for Government Officials

Performance evaluations for local government depart-
ments and officials will take into account attainment
of environmental protection targets, and the evaluation
results will be made public.® In addition, government
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officials will be subject to heavier penalties (i.e., demer-
its, demotions, dismissal, and criminal prosecution) for
committing unlawful acts such as granting permits where
criteria are not met, covering up violations, failing to is-
sue an order to suspend or cease operations in accordance
with the law, or failing to disclose environmental infor-
mation that is subject to public disclosure.’

4. Whistleblower Protections

Any citizen, legal person, or other organization will have
the right to report: (i) environmental pollution or eco-
logical damage caused by any institution or individual;
and (ii) failure of any environmental regulatory body to
perform its legal duties, and such report must keep the
relevant information on the informant confidential.”
Again, there appears to be an attempt to shine a spotlight
on MEP officials carrying out their duties.

5. Standing to File Environmental Pollution Claims

A significant development in the EPL has been broaden-
ing the scope of parties with standing to file environmen-
tal pollution claims. A social public interest organization
(NGO) will now have standing to file claims in the Peo-
ple’s Court for environmental pollution and ecological
damage if it meets these (quite stringent) requirements."!

(a) The NGO is registered with the civil affairs de-
partment of the People’s Government at the mu-
nicipality divided into districts level or higher; and
(b) The NGO has specialized in environmental
protection public benefit activities for five consecu-
tive years or more, and has no record of violating
the law.

Currently, there are around 300 registered NGOs
in China that may meet these requirements. Given the
complexity of the legal system in China and the perceived
political sensitivities around NGOs, it remains to be seen
how receptive local governments will be to this type of
accountability to third parties.

III. Impact of the EPL on Enterprises in China

A. Practical Implications

The primary impact of the EPL will be the message it de-
livers to enterprises in China: the business cost of pollut-

ing the environment will significantly increase. The actual
impact on an enterprise will depend on the nature and
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extent of its operations, although operational costs associ-
ated with compliance can be expected to increase. More
specifically, the EPL requires enterprises to:

(1) reduce the generation of pollutants by giving
priority to clean energy resources, adopting process-
es and equipment to increase resource utilization
and minimize emission of pollutants, and adopting
technologies to handle waste and treat pollutants';

(2) adopt an environmental protection accountabil-
ity system'?;

(3) pay environmental discharge fees (or be subject
to an environmental protection tax) for pollutant
discharge'4; and

(4) solicit public opinion for construction projects."

B. Cost of Noncompliance

For enterprises that do not comply with the EPL, the
impact of the new regime is potentially quite far-reach-
ing and may start to affect their bottom lines (assuming
adequate enforcement follows). Under the existing en-
vironmental protection regime, enterprises that did not
comply with environmental laws were subject to fines or
penalties, but these were often kept at bay by using “re-
lationships” or simply paid as a cost of doing business, as
the cost of complying may have been much higher. As a
result, the incentive to comply was low. By increasing the
range of fines and penalties (e.g., daily additional penal-
ties to run consecutively with the original fines), this situ-
ation may change.

C. Potential Economic Benefits of Compliance

For enterprises that comply with the EPL or who oper-
ate in this space, the impact may be both positive and
negative. Under the EPL, the Chinese government must
introduce fiscal, tax, price, and government procurement
policies and measures to encourage and support enter-
prises, public institutions, and other business operators to
further reduce emissions of pollutants.'® This may trans-
late into more work for environmental protection indus-
try participants and specialist environmental consultants
to provide advice on how to achieve this mandate.

It remains to be seen, however, whether these gov-
ernment incentives will fully offset any additional opera-
tional costs that arise from complying with the new en-
vironmental protection regime. There may be additional
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hidden costs to some business operators, such as owners
of future construction projects, who will henceforth be
subject to greater public scrutiny under the EPL. In addi-
tion, businesses may suffer delays and cost increases asso-
ciated with dealing with the “court of public opinion” and
NIMBY (Not in My Backyard)-type protests as a result
of greater exposure to public scrutiny (e.g., hiring public
relations firms or legal advisors).

IV. Looking Forward

The EPL articulates a change of mind-set from the “devel-
opment at any price” model that has prevailed in China
in recent years. Historically, however, the real issue with
the EPL and all environmental legislation in China has
not been the lack of legislation, but consistent and even-
handed enforcement of existing legislation.

Above all, environmental protection in China (and
elsewhere) is essentially an issue that has to be addressed
locally with the means and resources available in the lo-
cality where the environmental issue or incident arises.
Environmental protection is very difficult to manage and
police effectively from the central government level. Si-
multaneously, local governments and politicians are more
likely to be swayed by local issues and considerations
which may be at odds with vigorously and effectively en-
forcing environmental legislation.

At the very least, the enactment of the EPL may in-
dicate a change in the policy direction in China, as it sig-
nals a recognition (at least on paper) of the continued
and growing importance of environmental protection in
the midst of economic development. This change was 25
years in the making. Changes in the law of environmental
protection over the coming years will likewise develop at
the intersection of China’s political, social, and environ-
mental priorities as they continue to evolve.

ENDNOTES
1 Environmental Protection Law (promulgated by the Standing Comm. Nat'l Peo-
ple’s Cong., Apr. 24, 2014, effective Jan. 1, 2015) (PR.C.).

2 Id. arts. 53, 54.
3 Id. art. 55.
4 Id art. 56.
5  Id. art. 63.
6 Id art. 59.
7 Id arts. 53, 62.
8  Id. art. 26.
9  Id art. 68.
10 Id. art. 57.
11 Id. art. 58.
12 Id. art. 40.
13 Id. art. 42.
14 Id. art. 43.
15 Id. art. 56

16 Id. arts. 21, 22.
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Annual Review of Chinese Environmental Law Developments: 2013
by Mingging You and Gengzheng Wang

s the Communist Party of China (CPC) is the

leading political party of China and in effect de-

termines the policies of the Chinese government,
this article reviews the policy developments of the CPC
during 2013, and what these mean for the development
and enforcement of environmental law. This article then
examines developments in criminal law, control of air pol-
lution, and administrative regulations. The new adminis-
trative regulations are mainly related to the pollution of
large-scale livestock and poultry facilities and urban drain-
age and sewage. Finally, this article discusses some minor
revisions of existing laws and regulations.

I. Policy Developments in the Third Plenum of the 18th
CPC Central Committee

In its 18th National People’s Congress (NPC), the CPC
proposed the notion of “a beautiful China” and empha-
sized the importance of environmental protection.' The
18th CPC Central Committee convened its third plenary
session, known as the Third Plenum, from November
9-12, 2013, in Beijing. The meeting resulted in adoption
of a decision entitled, “Decision of the Central Commit-
tee of the Communist Party of China on Some Major
Issues Concerning Comprehensively Deepening the Re-
form,”* as well as a communiqué.’

The Decision adopted at the Third Plenum is a new
round of initiatives to further the reform initiated in
1978. The overall goal of this new round of reform is “to
improve and develop socialism with Chinese character-
istics, and to promote the modernization of the national
governance system and capacity.”* “Socialism with Chi-
nese characteristics” is a goal set forth by previous Chinese
leaders and was reiterated here to indicate that the new
group of leaders will follow the predetermined course of
the CPC and China. Important to understanding the new
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and Resources Law Institute, Zhongnan University of Eco-
nomics and Law, Wuhan, China. He is also an Associate
Professor at Hubei Water Affairs Research Center, Wuban,
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policy development is the newly added goal “to promote
the modernization of the national governance system and
capacity,” which is vital for the development of environ-
mental law and governance in the years to come.

The word “governance” may indicate a fundamental
change in political and governmental behavior. Gover-
nance implies attention to the market and civil society;
a transition from “government” to “governance” may in-
dicate the government will give more power to market
forces and civil society. This change is significant because
both the market and civil society have been suppressed
and underdeveloped since 1949, due to ideological dis-
putes on their roles in a socialist country. Top political
leaders adopted a policy of reform and “opening up” in
the late 1970s, allowing a market economy to evolve and
gain gradual acceptance, though there were still ideo-
logical disputes after the reform policy was adopted. In
contrast to the market, which has developed greatly since
1978, civil society is still quite underdeveloped.

The market economy will continue to expand, result-
ing in environmental impacts. The Decision of the Third
Plenum of the 18th CPC Central Committee illustrates
the emphasis on economic reform by centering on the
decisive role of the market in allocating resources.” Giving
the market a “decisive role” is a further development in the
CPC’s policy on a market economy. It means restricting
governmental powers and freeing market forces. Under
this policy, the Chinese government is currently engaged
in something similar to “deregulation” reducing the
number of governmental licensing requirements; loosen-
ing restrictions on investment (including eliminating the
minimum registered capital requirements on companies
engaged in most fields of business); and switching from
reliance on prior governmental permits to an emphasis
on the daily supervision of market actors. This policy is
indeed conducive to encouraging a market economy and
economic development, but, if not properly applied, may
reduce the government’s power to prevent environmental
degradation, and may also lead to underfunded compa-
nies with insufficient capacity to shoulder their environ-
mental responsibilities.

The cultivation of civil society may lead to more open
government and more public participation in environ-
mental governance. The general public used to have little
access to governmental information and little influence
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on governmental or business decisions with major envi-
ronmental impacts. However, the government has gradu-
ally begun to recognize the public’s right to information.
For instance, the 2002 Environmental Impact Assessment
Law requires information disclosure and public partici-
pation.® The State Council promulgated the Regulations
on Open Governmental Information in 2007,” and the
former State Environmental Protection Administration
(SEPA) issued the Measures for Disclosure of Environ-
mental Information for trial implementation.® However,
there were still many cases of communication failure.
Partly because of the lack of disclosure of environmental
information and suspicion of possible collusion between
the government and polluters, many public protests oc-
curred, including, among others, the Xiamen PX Inci-
dents,” the Qidong Incident,'® and the Shifang Incident."
Developing civil society, as envisioned by the Third Ple-
num, may afford the public access to governmental and
business information related to the environment, provide
the public more mechanisms to participate in the environ-
mental decisionmaking process, and eventually improve
environmental protection, repair jeopardized governmen-
tal credibility, and reduce social tension. The policy may
also give environmental nongovernmental organizations
(NGOs) a larger role in environmental work.

The Third Plenum pointed out the need to acceler-
ate the transformation of economic development and the
need for sustainable development.'? This policy is largely
a continuation of the scientific outlook on development.
The CPC and Chinese government have put forth some
policies to constrain economic and social development in
cases where it may harm the environment, such as water
resources management.'’

The Third Plenum requests further reform of the poli-
cies and rules on environmental protection, with the no-
tion of “Beautiful China” as the center of the eco-civili-
zation work. The Plenum reaffirmed key environmental
protection policies and rules, such as land use planning,
ownership of natural resources, resource conservation,
ecological redlines, ecological compensation, and the re-
form of environmental protection governmental agencies.

In sum, the Third Plenum sent a positive signal for
environmental protection. However, there are also some
hidden conflicts among different parts of the Decision.
Considering the strong desire for economic development,
environmental protection within and without the gov-
ernment may still face many hard obstacles. The market-
oriented reform may also lead to challenges in the govern-
mental capacity of environmental administration.
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I1. Judicial Interpretation of Environmental Crimes

The 1997 Criminal Law of the People’s Republic of Chi-
na provides for several environment-related crimes. The
Standing Committee of the NPC adopted eight amend-
ments in 2011; these amendments have been incorporat-
ed into the 1997 Criminal Law."

The Supreme People’s Court and Supreme People’s
Procuratorate jointly issued a judicial interpretation en-
titled “Interpretation on the Application of Law in the
Handling of Environmental Pollution Criminal Cases”
on June 17, 2013." This judicial interpretation is mainly
related to Articles 338 and 339 of the 1997 Criminal Law
as amended.

Article 338 of the Criminal Law addresses the Crime
of Polluting the Environment. This article criminalizes the
action of seriously polluting the environment by discharg-
ing, dumping, or disposing of radioactive wastes, wastes
with infectious pathogens, toxic substances, or other haz-
ardous substances. A key threshhold issue is whether an
action is sufficiently serious. The Interpretation identifies
14 situations qualifying as “serious.” Compared to past
interpretations and practices, this judicial interpretation
makes it easier to penalize and punish such behaviors.
Notably, causing one person serious harm or disability
meets the threshold for penalization. The Interpretation
also provides that polluters who illegally discharge, dump,
or dispose of radioactive wastes, wastes with infectious
pathogens, toxic substances, or other hazardous substanc-
es, who have been subject to administrative actions twice
or more, become punishable under criminal law.

Article 339 addresses the Crime of Illegal Disposal of
Imported Solid Wastes and the Crime of Importing Solid
Wastes Without Permission. The judicial interpretation
outlines 11 situations that qualify as “particularly serious
consequences.” This standard is also stricter than previ-
ous standards.

The judicial interpretation also clarifies some terms.
For example, “loss of public and private properties” is
clarified to include directly caused property loss or dam-
ages, reduced actual values, and expenses incurred for
necessary and reasonable measures to prevent and/or
eliminate pollution. “Hazardous materials” is clarified to
include hazardous wastes, highly toxic chemicals, chemi-
cals containing lead, mercury, cadmium, chromium, and
other heavy metals, substances listed in the annexes to
the Stockholm Convention on Persistent Organic Pollut-
ants (POPs), and other toxic substances that may pollute
the environment.
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II1. Air Pollution Control

Seventy-four cities have started to monitor fine particulate
matter (PMZ.S) and assess ambient air quality according
to the 2012 Ambient Air Quality Standards.® The inclu-
sion of PM,  as a criterion pollutant significantly affected
attainment rates. For 2013, only three cities—Haikou,
Lhasa, and Zhoushan—attained Grade II for the annual
average concentration of all pollutants. As for the annual
averages of other criteria air pollutants, 11 cities attained
Grade 1I for coarse particulate matter (PMlO), 29 cities
attained Grade II for nitrogen dioxide (NO,), 64 cities at-
tained Grade II for sulfur dioxide (SO,), 57 cities attained
Grade II for ozone (O,), and 64 cities attained Grade II
for carbon monoxide (CO). The most polluted areas are
the Beijing-Tianjin-Hebei Area, the Yangtze River Del-
ta, and the Pear]l River Delta. The most polluted season
was winter, particularly during December and January."”
The effect of PM, | on lowering the attainment rate was
obvious for many cities, e.g., Wuhan, and seriously in-
creased the threat of poor performance evaluations of lo-
cal governmental officials.”® Considering the importance
of environmental evaluation,' this increased burden may
incentivize local governmental officials to take more envi-
ronmental protection measures.

Against this background, the State Council issued the
Action Plan for Prevention and Control of Atmospheric
Pollution on September 10, 2013.%° The Action Plan sets
a general goal for the next five years to improve the overall
air quality of the whole country, to reduce the number of
heavy pollution days, and to achieve an appreciable im-
provement in the Beijing-Tianjin-Hebei Area, the Yang-
tze River Delta, and the Pearl River Delta. Specifically, by
2017, the PM, | concentration of cities at or above prefec-
ture level should be reduced by at least 10% from 2012;
the PM, ; concentration of the Beijing-Tianjin-Hebei
Area, the Yangtze River Delta, and the Pearl River Delta
should be reduced by 25%, 20%, and 15%, respectively.
The Action Plan sets a goal of 60 milligrams per cubic me-
ter (mg/m’) or less for the annual average of PM, . con-
centration for Beijing.”' The Action Plan provides for 10
requirements to achieve these goals,** which are common-
ly referred to as the Ten Rules of the State Council. The
Action Plan covers all sources of air pollution, including
stationary point sources, nonpoint sources, and mobile
sources, and stresses governmental attention to control air
pollution, but lacks innovation in the legal mechanisms
to achieve its goals. Responsible actors include local gov-
ernments and enterprises. Regulatory tools adopted are
mainly technology upgrading, investment control, and

April - June 2014

ELR China Update

pollution discharge standards. Command-and-control
regulatory tools are still emphasized, while economic in-
centive measures are adopted as supplements. As for eco-
nomic sectors, energy is at the top of the list.

In response to the requirements of the State Council,
the China Ministry of Environmental Protection (MEP)
issued the Comprehensive Technology Policy for the Pre-
vention and Control of the Pollution of Fine Particulate
Matter in the Ambient Air.”> This document specifies
technology upgrades and other technology-based policies

to control PM, S and its precursors.

IV. Controlling Pollution From Large-Scale Livestock
and Poultry Facilities

The State Council promulgated the Regulations on Pre-
vention and Control of Pollution From Large-Scale Live-
stock and Poultry Facilities on November 11, 2013, effec-
tive January 1, 2014.%

Facilities covered include farms and yards for breed-
ing and raising livestock or poultry. Only those of a cer-
tain scale are covered. The threshold scale shall be deter-
mined by each provincial government and shall be filed
with the MEP. Environmental Protection Bureaus (EPBs)
of local governments are the primary responsible govern-
mental agencies; agencies responsible for agriculture, the
economy, and other matters and township governments
also share some responsibilities.

Regulatory tools provided in these Regulations in-
clude governmental plans, restricted areas, environmental
impact assessments (EIA), compulsory pollution control
facilities or contracting-out, pollutant discharge standards
and possible caps, innocuous disposal of infected carcasses
and other substances, and handling of wastes.

Local governments at or above county level need to
approve both the development plan and the pollution
control plan for livestock and poultry, which are drafted
by the agency responsible for agriculture and the EPB,
respectively.” As for restricted areas, large-scale livestock
and poultry facilities are not allowed in drinking water
protection areas, scenic resorts, the core zone and buffer
zone of natural reserves, urbanized residential areas, areas
for culture, education, and research, and other areas ex-
cluded by law or regulation.?

The EIA requirements are unusual. A full-fledged EIA
report is required for livestock and poultry facilities that
are likely to cause considerable environmental impacts.
For other large-scale livestock and poultry facilities, an
EIA registration form is required.” These requirements
differ from the requirements of the Environmental Impact
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Assessment Law.”® The EIA Law provides for three levels
of EIA documentation in terms of complexity and com-
pleteness: (1) a full-fledged EIA report for construction
projects that are likely to cause significant environmental
impacts; (2) a simplified EIA statement for construction
projects that are likely to cause mild environmental im-
pacts; and (3) a further simplified EIA registration form
for construction projects with very little environmental
impact.”” Under the EIA Law alone, it is possible for a
large-scale livestock or poultry facility to be subject to one
of the three forms of EIA documentation requirements,
depending on its likely environmental impacts. Howev-
er, only two options are provided in the present Regula-
tions—either the full-fledged EIA Report or the further
simplified EIA registration form. The MEP may therefore
need to clarify the requirements of the present Regula-
tions and the EIA Law as applied to large-scale livestock
and poultry facilities.

Economic incentives are provided for proper han-
dling and comprehensive use of pollutants. For example,
using livestock and poultry facility wastes as fertilizer and
as a source of energy (mainly the direct use of methane
or power generation with methane) is encouraged.*® Sub-
sidies and other financial assistance may be available for
the construction of pollution control facilities,®" the busi-
ness of controlling pollution and comprehensive use of
large-scale livestock and poultry facility wastes,?® project
consultancy, proper centralized handling of infected or
potentially infected carcasses of livestock and poultry,®
and voluntary environmental protection agreements.”

V. Urban Drainage and Sewage

The State Council promulgated the Regulations on Ut-
ban Drainage and Sewage Treatment on October 2, 2013,
effective January 1, 2014.%° This document was promul-
gated under the authorities of the Water Law” and the
Law on the Prevention and Control of Water Pollution.’®
The legislative purposes of these Regulations were as
follows: strengthening administration of urban drainage
and sewage treatment; ensuring the safe operation of urban
drainage and sewage treatment facilities; preventing and
controlling water pollution and flooding disasters in urban
areas; safeguarding citizens’ lives and property; and protect-
ing the environment.”” The Regulations cover the planning
of urban drainage and sewage treatment facilities; the con-
struction, maintenance, and protection of urban drainage
and sewage treatment facilities; the drainage and sewage
treatment work processed by urban drainage facilities; and
the prevention and control of flooding in urban areas.®
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The impetus for the Regulations is flooding problems
as well as insufficient sewage treatment. The main reason
for such problems is insufhicient infrastructure, though
improper and low-efficiency operation of existing facili-
ties is also an important reason. Many cities do not have
complete and separate systems of rain drainage pipelines
and sewage pipelines. Serious flooding has occurred in
many cities. Southeastern cities and eastern cities tradi-
tionally have more rainfall during the summer. However,
because of a change in rainfall patterns in recent years,
many northern cities witnessed a large amount of rainfall,
including Beijing. Serious flooding led to the loss of life
in several cities.

The Regulations impose duties on the Ministry of
Housing and Urban-Rural Construction and the corre-
sponding governmental agencies in local governments at
or above the county level.*! These agencies have responsi-
bilities related to infrastructure in urban areas, including
the construction and operation of sewage treatment fa-
cilities. Local EPBs and other governmental agencies also
share some of these duties.*?

The main approach is the construction and opera-
tion of drainage and sewage treatment pipelines and fa-
cilities. Generally speaking, sewage treatment facilities
for cities and big towns are moderately profitable because
of guaranteed stable cash flow once the project starts op-
eration. At the construction stage, there may be funding
problems, but these are generally minor. Private invest-
ments are encouraged for construction and operation of
drainage and sewage treatment facilities in the forms of
franchises and governmental purchase of services.”’ State-
owned companies may still continue to own and operate
a dominant share of such facilities. However, the Regula-
tions introduce some market mechanisms. According to
the Regulations, once the construction of a drainage or
sewage treatment facility is completed and examined as
qualified, the competent governmental authorities shall
determine an operator through auction or entrustment.*
The operator needs to meet certain qualifications.® This
provision separates construction and operation into two
stages and leaves the possibility that the operator is not
the same as the construction company. However, in prac-
tice, most facilities are operated by the company that in-
vested in the construction. This situation may continue as
the competent governmental agencies may determine the
operation company through entrustment.

Governmental planning is the key to successful han-
dling of drainage and sewage. Urban drainage and sew-
age treatment plans are required at the national and local

levels. Cities and towns with a high possibility of flooding
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need to have a special plan for flooding in their drainage
and sewage treatment plans. Such plans shall be compat-
ible with general economic and social development plans,
and with other governmental plans.

The rest of the Regulations mainly ensure cooperation
with construction and operation of drainage and sew-
age treatment facilities. When approving plans for other
construction projects that need to discharge drainage or
sewage, the approving governmental agency needs to first
seek the opinion of the governmental agency in charge
of drainage and sewage treatment. Such projects shall be
constructed according to the approved plan and connect
their pipelines with the municipal pipelines.*” A new ad-
ministrative licensing requirement is provided for enti-
ties and sole proprietors engaged in industry, construc-
tion, cuisine, medical services, and other activities that
discharge wastewater or sewage to the municipal sewage
system. Such entities and sole proprietors need to satisfy
certain requirements, apply for a permit, and discharge
wastewater or sewage according to the requirements of
the permit.”® A fee is payable for wastewater or sewage dis-
charged to the sewage system. The fee shall not be lower
than the operation costs of sewage facilities; otherwise,
the local government shall subsidize it.*

The Regulations also have provisions on water recy-
cling and reuse, discharge standards for the water dis-
charged by sewage facilities, and proper handling of the

dredge of sewage treatment facilities.*
VI. Minor Revisions of Other Laws and Regulations

The NPC Standing Committee made minor revisions to
two environmental laws as well.

First, the NPC Standing Committee revised the Law
on the Prevention and Control of Pollution of Solid
Wiastes. The original Article 44 required the approval au-
thorities on closing, idling, and dismantling to be compe-
tent governmental agencies at or above the county level.
In the amended version, the approval authorities must be
competent governmental agencies at the city or county
level.>' This revision confirms actual governmental prac-
tice and stresses the responsibilities of local governments
at the county or city level.

In the Grassland Law, Article 70 contains proce-
dures related to the driving of motor vehicles off-road
for the purposes of geo-exploration, scientific research,
and other activities. The revised Article 70 only requires
a prior reporting of areas and routes, while the earlier
version also required confirmation by the competent
authorities responsible for the grasslands of the county-
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level government.” The revision eliminates the confir-
mation requirement.

The State Council also revised some administrative
regulations related to environmental protection. These re-
visions mainly reduce administrative licensing.

The Administrative Regulations on Prevention and
Control of Pollution to the Marine Environment by
Vessels were adopted in 2009.> These Regulations were
revised by two decisions of the State Council in 2013.
Under the revised Article 29, the locale for vessel repair
and dismantling on the water shall be compatible with
environmental function zoning and marine function zon-
ing. The previous requirement that such locale shall be
approved by the competent authorities was deleted. After
the revision of Article 53, the third clause was deleted.™
The deleted clause provided that the qualified commercial
insurance agencies and mutual insurance agencies shall
be determined by the competent authorities on maritime
administration after consulting the competent authorities
on insurance.” Article 13 was also revised. Before the re-
vision, entities engaged in vessel repair, salvaging, disman-
tling, and other operations were required to make their
management rules on safe operation and pollution con-
trol, be equipped with pollution control facilities and ma-
terials according to relevant rules and standards, and pass
special examination of the maritime administration agen-
cies. The revision deleted the requirement on the special
examination of the maritime administration agencies.”
Similarly, Article 24 was revised so the risk assessment of
goods with unknown risks shall be performed by qualified
technical agencies.” Before this revision, such technical
agencies were determined and accepted by the competent
authorities on maritime administration. The original Ar-
ticle 47 was deleted.”® The original Article 47 provided
that the agencies determined by the competent authori-
ties in charge of transportation should be involved if there
is a need to entrust relevant agencies to make technical
assessment or tests in the investigation of accidents.”

The Regulations on Safety Administration of Hazard-
ous Chemicals has two revisions. The first is related to Ar-
ticle 6. The competent governmental agency supervising
the safety of train transportation of dangerous chemicals
is revised in light of the change of the administrative re-
gimes for the railway transportation system. The second
revision concerns the qualified agencies that may perform
evaluations under Article 53. Before the revision, quali-
fied agencies were those agencies determined by the com-
petent authorities on maritime administration.®® After the
revision, there is no such requirement. The only require-
ment is that such agencies should be duly qualified.®!
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Article 16 of the Implementation Regulations on the
Protection of Aquatic Wild Animals was revised. After
revision, a foreign national shall get the approval of fish-
ery authority at the provincial level to conduct scientific
research, collect samples, record video, or conduct other
similar activities in the territory of China.®* Before the
revision, the applicant was required to submit the applica-
tion to the fishery authorities at the provincial level. After
the fishery authorities at the provincial level examined the
application, the application had to be submitted to the
fishery authorities of the State Council or its authorized
governmental agencies for approval.®® This revision gives
final approval power to fishery authorities at the provin-
cial level.

The approval authority for the operation of hazard-
ous wastes was also revised. The State Council decided to
delete Clause 2 of Article 2 of the Measures for Adminis-
tration of Licenses for Business Operation of Hazardous
Waste.** Before this revision, business operation licenses
for the following had to be approved by the MEP: (1) in-
cinerating more than 10,000 tons of hazardous wastes an-
nually; (2) disposal of polychlorinated biphenyl (PCB),
mercury, and other hazardous wastes having serious risks
to the environment or human health; and (3) disposing of
hazardous wastes with comprehensive centralized disposal
facilities listed in the national plan for the construction of
hazardous waste disposal facilities.®> This revision trans-
fers those items that used to be approved by the MEP to
provincial-level EPBs.

VII. Concluding Remarks and Future Developments

The year 2013 witnessed further development of the
CPC’s policies, particularly policies related to environ-
mental protection. Some laws and regulations were re-
vised with a view to contributing to the realization of a
beautiful China. The decisive role accorded to the market
by the Third Plenum also affects environmental protec-
tion work, as evidenced by the change of approval au-
thorities in some environmental regulations.

The NPC Standing Committee adopted a major revi-
sion of the Environmental Protection Law on April 24,
2014.% After this revision, most other environmental leg-
islation needs to be revised. We may expect another boom
of environmental lawmaking in the years to come.
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