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§ 11:1 Summary

In the next three chapters, the authors summarize the Clean Air Act,' the Clean
Water Act,? the Marine Protection, Research and Sanctuaries Act,® the Safe Drink-
ing Water Act,* the Resource Conservation and Recovery Act,’ the Comprehensive
Environmental Response, Compensation and Liability Act (“Superfund”),’ the Emer-
gency Planning and Community Right-to-Know Act,” and the Oil Pollution Act,® to
give each its common name.

*By Sheldon M. Novick, updates by Scott Schang and Celia Campbell-Mohn
[Section 11:1]

149 U.S.CA. §§ 7401 to 7671q; see Ch 13.

2Technically, the statute is the Federal Water Pollution Control Act, as amended; 33 U.S.C.A.
§§ 1251 to 1376. It is now commonly called the Clean Water Act; see § 11:2 and Ch 14.

%16 U.S.C.A. §§ 1401 to 1445; this is the ocean dumping statute. See §§ 11:2, 13:131.
42 U.S.C.A. §§ 300f to 300j-11; see §§ 11:2, 14:70, 14:148, and Ch. 16.

%42 U.S.C.A. §§ 6901 to 6987; see §§ 14:13, 14:22.

€42 U.S.C.A. §§ 9601 to 9657; see §§ 14:86, 14:128.

733 U.S.C.A. §§ 2701 to 2762.
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The history of these statutes, as well as the realities of practice, make it easier to
group and rearrange them, as we have in this treatise, than to walk slowly through
each one in turn. Congress occasionally amends one statute to remedy deficiencies
in another;’ divisions between the statutes sometimes represent nothing more than
lines drawn between committee jurisdictions;'® the courts often cite decisions under
one statute as authority for decisions under another;"" and EPA, which administers
these statutes, groups them by function and medium." It is easier and more natural
for local governments and the regulated community who carry out the programs of
environmental protection to look at their work in practical terms rather than in
artificial statutory categories.

In preceding chapters, we reviewed the principles on which the statutes rest—
their goals, the principals of control, the outline of administrative procedure, and
the still more general ethical and economic principles which undergird them. We
next looked at functions EPA performs and which are common to most of its
statutes—oversight and assistance to state governments; environmental assess-
ment; and enforcement.

In the next three chapters, we will describe, in great detail, the pollution control
and waste disposal statutes. They all deal with management and control of residu-
als—wastes and pollutants—which have no value, and which may do harm if
improperly managed. While they have this common subject matter, and the common
goals and methods described in previous chapters, each statute has a large resid-
uum of detailed provisions that resist generalization. Some of these provisions are
the fossil record of the history of the statutes, which after all are not neatly drawn
plans, but the marks left by struggle in Congress, EPA, and the courts.

Other provisions record the different physical qualities of environmental media.
Air quality standards are probably more important than similar provisions in other
laws, for instance, because people cannot avoid breathing the air. Emissions into
groundwater sometimes can be cleaned up, but air emissions never.

The history of the six environmental protection laws, and the practical require-
ments of their administration, both suggest that they can best be understood as
making up three broad programs for protection of air, surface waters, and soil and
groundwater.

§ 11:2 History

The history of the statutes, and of their common provisions, is discussed in each
of the chapters of this treatise. Here we will set out only a general outline that will
help to explain the way in which the statutes have been grouped for discussion in

842 U.S.C.A. §§ 11001 to 11050.

®For instance, as noted in the following section, the Safe Drinking Water Act’s injection-well pro-
visions, 42 U.S.C.A. §§ 300h to 300h-4, were adopted to remedy a gap in the Clean Water Act’s jurisdic-
tion; RCRA now contains provisions which are part of the Superfund program, see RCRA §§ 3012,
3016, 42 U.S.C.A. §§ 6933, 6936, and the Safe Drinking Water Act’s well-injection program, see RCRA
§§ 3005(f), 3005(j), 42 U.S.C.A. §§ 6925(1)-6935(j), while CERCLA amended RCRA, see CERCLA § 307,
Pub. L. No. 96-510, tit. III, § 307, 94 Stat. 2767 (1980).

"The ocean dumping permit rules are not in the Clean Water Act, for instance, because the Sen-
ate committee with jurisdiction over surface water did not have jurisdiction over the oceans. See § 11:2.

"See Natural Resources Defense Council v. Train, 510 F.2d 692, 701-02, 5 Envtl. L. Rep. (Envtl. L.
Inst.) 20046, 20050-51 (D.C. Cir. 1975). Ten appellate cases which repeat the principle that the Clean
Air Act and Clean Water Act may be construed together are collected in W. Rodgers, 2 Envtl. L. 603 nn.
9-14 (1986).

2Gee Ch 4. EPA’s organization is not consistent, however; waste management is divided between
water pollution and hazardous waste programs, for instance, while groundwater protection is a sepa-
rate program awkwardly housed in the drinking water office.

2
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following chapters.

Pollution control has a history as long as the cities’, but modern federal pollution
law begins in the 1940s when the Public Health Service, then still housed in a
wartime Federal Security Agency, began providing assistance to local governments
for sewage treatment, water supply, and rodent control." Most assistance in waste
disposal was part of the rodent-control program.? These early programs were all
quite different, of course, and were only tenuously related by their common connec-
tion to public health. A review of the laws in those years would probably have
included them under the heading of preventive medicine, rather than pollution
control.

The federal role grew gradually. The Federal Water Pollution Control Act of 1948°
provided modest assistance to state agencies. In 1955, the first federal air pollution
statute authorized the Public Health Service, now part of the new Department of
Health, Education and Welfare, to perform research and provide financial assis-
tance to states.’ This was swiftly followed by a new Federal Pollution Control Act of
1956, the 1948 statute having expired. The 1956 statute added the first program of
grants for sewage treatment plants.’ From this time onward, air and water pollu-
tion statutes were closely linked, and began to develop common features drawn
from the more adventurous state and municipal programs.® In 1962, air and water
pollution legislation were placed under common jurisdiction of a subcommittee of
the Senate Committee on Public Works (because financial assistance dominated the
programs), which helped to draw them together. The chairman of the new subcom-
mittee, Senator Edmund S. Muskie, would play a powerful role.

As pollution problems worsened, and public concern grew, air and water statutes
followed, each drawing on developing state experience, and each reflecting changes
made in the other. An older statute, the Refuse Act, previously thought only to
prevent obstructions to navigation, was dusted off and found to prohibit water
pollution.” There was a Clean Air Act in 1963,® which gave the federal government
limited authority to take enforcement action (through “abatement conferences,”

[Section 11:2]

See, e.g., Act of June 30, 1948, Pub. L. No. 80-845, 62 Stat. 1155 (1948) (water quality); Public
Health Service Act, 42 U.S.C.A. §§ 241, 264(a) (public health research and vector control); § 14:1 note
2; Kovacs & Klucsik, The New Federal Role in Solid Waste Management, 3 Colum. J. Envtl. L. 205
(1976).

2See Public Health Service Act, 42 U.S.C.A. § 264(a); Kovacs & Klucsik, The New Federal Role in
Solid Waste Management, 3 Colum. J. Envtl. L. 205 (1976).

3Pub. L. No. 80-845, 62 Stat. 1155 (1948).
*Air Pollution Control Act of 1955, ch. 360, 69 Stat. 322.
5Pub. L. No. 84-660, 70 Stat. 498 (1956).

®An excellent history of the two statutes from the mid-1950s to early 1970s is found in J. Davies,
IIT & B. Davies, The Politics of Pollution (2d ed. 1975). See also § 2:2 for a brief history of the
environmental quality standards on which both statutory programs were based in these years.

"See United States v. Standard Oil Co., 384 U.S. 224 (1966) (Douglas, J.); 33 U.S.C.A. §§ 403,
407, 411. This was an 1899 statute which prohibited dumping of refuse in navigable waters, and
prohibited obstructions to navigation except as authorized by the Corps of Engineers. Adventurous
United States Attorneys in Pennsylvania used the statute to secure criminal convictions for unpermit-
ted spills, see United States v. Standard Oil Co., 384 U.S. 224 (1966), Rep. Henry Reuss urged wider
use of the law to prevent pollution. The Nixon Administration established a permit system based on
the Refuse Act in 1970, prohibiting all water pollution not authorized by a permit issued by the Corps
of Engineers. See 35 Fed. Reg. 20005 (1970); 36 Fed. Reg. 6564 (1971). The prohibition of all discharges,
except those authorized by permits, was incorporated in the Federal Water Pollution Control Act of
1972, § 301, 33 U.S.C.A. 1311, which in turn became the model for the Safe Drinking Water Act and
RCRA. See § 3:1.

8Pub. L. No. 88-206, 77 Stat. 392 (1963).
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participation in which was largely voluntary); a Water Quality Act in 1965, which
introduced environmental quality standards to federal law, and with “abatement”
provisions similar to those in the air law;® amendments to the Clean Air Act in
1965, which authorized the first national emissions standards, to be set by the Pub-
lic Health Service, for automobiles.” In 1966, President Johnson shifted water pol-
lution assistance into a new agency in the Department of Interior, the Federal Wa-
ter Pollution Control Administration; responding, Congress adopted the Clean
Water Restoration Act of 1966, which greatly increased the fund of assistance to lo-
cal governments for construction of sewage treatment works." A year later followed
the Air Quality Act of 1967, in which the states were required to adopt air quality
standards systems similar to those first propounded in the Water Quality Act of
1965." In 1970, there was a Water Quality Improvement Act, in which Congress
added provisions imposing liability for oil spills, and extended the water quality
standard system to thermal pollution.™

Up to this point, the development of the statutes had been smooth and reciprocal;
the federal role shifted gradually, from providing assistance to state programs to
setting national criteria for environmental quality standards, and gently pressing
states to develop plans to act on pollution when it exceeded the standards. The
outline of a national pollution control program was emerging.

The National Environmental Policy Act of 1969 (NEPA)" wrote the preamble for
a new chapter in federal law; it reflected a growing concern with the threats posed
by modern technology, and optimism that further development of science and
technology would cure the problems which had appeared.” The statute created a
new Council on Environmental Quality, which began to function as an advocate for
radically new legislation. Early in 1970, the Administration announced an ambi-
tious new program of legislative proposals, which drew on the themes of NEPA.
Conservation of limited natural resources and economic prosperity were said to be
in conflict, the conflict worsening as the population grew and industrial technology
became more powerful. The opposed demands could be reconciled, however, by still
more a:givanced science and technology, which would produce new products with less
waste.

The Administration proposed extensive new statutes for air and water pollution
control, and for the regulation of solid waste; the Administration program described
early in 1970 was slowly modified and enacted in the next six years."”

The new themes were dramatically elaborated in the Clean Air Act Amendments

*Pub. L. No. 89-234, 79 Stat. 903 (1965).

""Pub. L. No. 89-272, 79 Stat. 992 (1965).

"Pub. L. No. 89-753, 80 Stat. 1246 (1966).

2pub. L. No. 90-148, 81 Stat. 845 (1967).

Bpyb. L. No. 91-224, tit. I, 84 Stat. 91 (1970).

"Pub. L. No. 91-190, 83 Stat. 852 (1970), codified at 42 U.S.C.A. §§ 4321 to 4361.
8See § 10:53.

8See § 10:53.

""The President’s message to Congress on February 10, 1970, contained the outline of what were
to be the Administration’s proposals for water pollution control, air pollution control, regulation of solid
wastes, and management of federal lands. See Message from the President of the United States, H.R.
Doc. No. 225, 91st Cong., 2d Sess. (1970). The proposed air pollution control act was adopted that year,
roughly on the lines proposed by the President, although Senator Muskie succeeded in adding short
deadlines for achievement of standards, and more stringent technology-forcing provisions than the
Administration had asked for. See, e.g., J. Bonine, The Evolution of Technology-Forcing in the Clean
Air Act, Env’t Rep. (BNA) Monograph No. 21 (1975). The Administration’s proposal for water pollution
control regulation lacked technology-forcing provisions, and would have only strengthened the existing
state plans based on water quality standards; these provisions were included in the eventual Clean

4
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of 1970, which greatly broadened the federal role and introduced new methods and
new urgency into pollution law. The elements of prior law were preserved; states
were to develop plans to reduce pollution wherever it exceeded national standards.
National emission limits were to be set for motor vehicles. But these goals were to
be accomplished on a short schedule, specified in the statute, which allowed little
more than five years for a complete cleanup of pollution. Furthermore, a new layer
of regulation—“technology forcing” controls which were intended to force
fundamental changes in industrial technology—was imposed on new sources of pol-
lution, on sources of toxic pollutants, and on new models of motor vehicles.” Al-
though modeled on the Administration proposal, the Clean Air Act as it emerged
from Congress was far more stringent.

As if to trump a Democratic Congress’ play, President Nixon announced the cre-
ation of a new agency, the Environmental Protection Agency (EPA), which he cre-
ated by executive order,"” reuniting the air pollution program, still in the Public
Health Service, and the Federal Water Pollution Control Administration, which had
been in the Department of Interior since 1965; and adding to these, pesticide control
programs from the Department of Agriculture.

Congress increased the stakes in 1972, with a new round of amendments to the
Federal Water Pollution Control Act, going well beyond the President’s proposals.?
In this statute, the large features of the air law were repeated, but still greater
emphasis was given to the new “technology forcing” program, and even more
stringent goals and schedules were set: all discharges of water pollution were to end
by 1985.%

Along with the water act amendments, Congress adopted the Marine Protection,
Research and Sanctuaries Act of 1972, which contains a system of controls for ocean
dumping. The separate ocean dumping statute was needed because the jurisdiction
of the Senate Public Works Committee did not extend to the oceans, which were the
domain of Merchant Marine and Fisheries, and the dispute over jurisdiction was
never resolved. Members of the two committees worked, although not with complete
success, to keep the provisions of the two bills coherent.?

A third statute was needed to complete the Federal Water Pollution Control Act
amendments. The 1972 language left in doubt whether EPA had jurisdiction to is-
sue permits for injection wells that affected only groundwater; the courts were
divided, and EPA asked for clarifying legislation, which eventually was passed, at-
tached to a bill setting standards for public drinking water supplies.?

The remaining item in President Nixon’s 1970 program was a bill to regulate the

Water Act, but were greatly overshadowed by technology-forcing provisions. See Ch 14; J. Davies & B.
Davies, The Politics of Pollution 39-44 (2d ed. 1975). The proposals for solid waste regulation eventu-
ally became the Resource Conservation and Recovery Act, with provisions added for hazardous waste
management. In October, 1970, the Council on Environmental Quality published further proposals for
toxic substances control and for regulating ocean dumping, which resulted in the Toxic Substances
Control Act, the ocean dumping statute, and the London convention on ocean dumping. See § 13:132
(ocean dumping); § 15 (TSCA).

8See § 2:14, Ch 13.

See Reorg. Plan No. 3 of 1970, 35 Fed. Reg. 15623 (1970), reprinted in 5 U.S.C.A. app. at 1132
(1982), and in 84 Stat. 2086 (1970).

20pyp. L. No. 92-500, § 2, 86 Stat. 816 (1972).
21Clean Water Act § 101(a)(1), 33 U.S.C.A. § 1251(a)(1).

2pyb. L. No. 92-532, tit. II, 86 Stat. 1063 (1972), codified at 33 U.S.C.A. §§ 1401 to 1445. Title IIT
of the statute concerned Marine Sanctuaries; see 42 U.S.C.A. §§ 1431 to 1434. The jurisdictional
dispute was limited to the Senate; in the House there was no difficulty. See Lettow, The Control of
Marine Pollution, in Federal Environmental Law 596, 650 (E. Dolgin & T. Guilbert, eds. 1974).

BCompare United States Steel Corp. v. Train, 556 F.2d 822, 7 Envtl. L. Rep. (Envtl. L. Inst.)
20419 (7th Cir. 1977) (EPA may prohibit deep injection well without Clean Water Act permit) with

5
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production of toxic chemicals. Six years of heated debate ended with the Toxic Sub-
stances Control Act of 1976, which authorized EPA to forestall pollution problems
by regulating or prohibiting the manufacture of toxic chemicals which would pose
an unreasonable hazard.*

In the same year, the third chapter of environmental protection law opened with
adoption of the Resource Conservation and Recovery Act, which created a system of
state plans for regulation of solid waste disposal. The principal focus of this statute
was the regulation of “open dumps” and litter; a subtitle provided, however, for
special standards for hazardous waste management and disposal facilities.?® In
1978, these provisions began to take on major new importance with the discovery of
an abandoned hazardous waste dump at Love Canal.?*® In 1978, Congress hastily
amended the Clean Water Act’s oil spill program to give EPA some authority to
clean up some chemical spills,” and in 1980 enacted a broad emergency cleanup
program, Superfund.?®

EPA, which like the rest of the country had largely ignored the groundwater
protection programs authorized by the Clean Water Act, in 1980 announced an ag-
gressive and very broad program for hazardous waste management under RCRA,
and there have been repeated amendments of RCRA, since that time, most notably
in 1984, urging EPA on to ever more extensive measures. In the 1984 amend-
ments, Congress added to RCRA an ambitious new program for the regulation of
underground tanks in which petroleum or hazardous chemicals are stored, and from
which leaking may contaminate groundwater.*

The reauthorization of Superfund in 1986 further enlarged the program and mod-
ified RCRA, drawing the two together for protection of soil and groundwater. RCRA
now carries out, in more forceful terms, the groundwater protection plans first
sketched in the Clean Water Act, and adds to them an ambitious program for
managing hazardous wastes before disposal. RCRA also regulates buried storage
tanks, considered to be major sources of groundwater pollution.

The Emergency Planning and Community Right-to-Know Act® was buried in the
1986 amendments to Superfund. This independent statute was passed in response
to the disastrous 1984 release of methyl isocyanate in Bhopal, India. In addition to
creating provisions for emergency planning with local, state and federal officials
around chemical releases, the statute required annual reports of routine releases of

Exxon Corp. v. Train, 554 F.2d 1310, 7 Envtl. L. Rep. (Envtl. L. Inst.) 20594 (5th Cir. 1977) (Clean
Water Act permit not required). While these and other suits were pending in the lower courts, the
House Interstate and Foreign Commerce Committee proposed a bill that would have prohibited most
injection well discharges without a federally authorized permit. H.R. Rep. No. 1185, 90th Cong., 2d
Sess. (1974), reprinted in United States Code Congressional and Administrative News pp 6454, 6457.
The Safe Drinking Water Act of 1974 gave EPA the authority it had requested, and the Exxon decision
was not appealed, which leaves still undecided how far the Clean Water Act applies to groundwater.

**Toxic Substances Control Act, Pub. L. No. 94-469, 90 Stat. 2003 (1976), codified at 15 U.S.C.A.
§§ 2601 to 2629. See Ch 18.

%Gee Solid Waste Disposal Act, Pub. L. No. 89-272, tit. II, 79 Stat. 997 (1965), as amdended by
Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat. 2795, codified as
extensively amended at 42 U.S.C.A. §§ 6901 to 6987. The frequently amended Solid Waste Act is now
universally known as the Resource Conservation and Recovery Act, or RCRA.

%6See § 14:6.

See 33 U.S.C.A. §§ 1321(b), (c); § 14:6.

#The Comprehensive Environmental Response, Compensation and Liability Act, Pub. L. No.
96-510, 94 Stat. 2767 (1980), now codified at 42 U.S.C.A. §§ 9601 to 9657; see § 14:86.

29Gee Hazardous and Solid Waste Act Amendments of 1984, Pub. L. No. 98-616, 98 Stat. 3224.
30See RCRA tit. I, 42 U.S.C.A. §§ 6991 to 6991i.
31Pub. L. No. 99-499, tit. ITI, 100 Stat. 1729 (1986) (codified at 42 U.S.C.A. §§ 11001 to 11050).
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hazardous chemicals from facilities, bringing public scrutiny to private management
of hazardous substances.*

In 1990, Congress amended the Clean Air Act to incorporate market-based incen-
tives, performance-based standards, and emissions banking and trading.*® For
example, the amendments establish a clean fuels program for fleets and a California
pilot program. The amendments also create an acid rain program that promotes the
use of clean sulfur coal and natural gas as well as technologies to clean high sulfur
coal.

Congress also passed the Oil Pollution Act in 1990.** The Act establishes and
enhances: a comprehensive federal liability scheme; a single federal fund called the
Oil Spill Liability Trust Fund to pay for response and monitoring costs; federal
authority to order removal action or conduct such action itself; standards and
reviews for licensing tank personnel and tightened tank equipment standards; spill
prevention control and countermeasure plan requirements for onshore facilities,
offshore facilities, and vessels; criminal penalties for violations of the Act; and civil
penalties for spills of o0il and other hazardous substances.

§ 11:3 Plan of the following chapters

The foregoing history suggested an outline that we have followed in the next
three chapters. The Clean Air Act is given Chapter 12 to itself. The currently
amended Federal Water Pollution Control Act, now universally called the Clean
Water Act, and the ocean dumping statute, are described together in Chapter 13, so
far as they create a system of permits to protect surface waters. In Chapter 14, we
discuss the soil and groundwater protection program which is now made up of por-
tions of the Clean Water Act, the injection-well permit program of the Safe Drinking
Water Act, the hazardous waste management and underground storage tank
programs of RCRA, and the emergency response and cleanup programs in the Clean
Water Act and Superfund. The 1986 amendments of the Safe Drinking Water Act,
which encouraged the states to draw the elements of these programs together into
groundwater management plans, are also discussed.’

32G5ee §§ 14:148 et seq.
#(Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399 (1990).

340il Pollution Act of 1990, Pub. L. No. 101-380, 104 Stat. 484 (1990) (codified at 33 U.S.C.A.
§§ 2701 to 2762).

[Section 11:3]
'Safe Drinking Water Act Amendments of 1986, Pub. L. No. 99-339, 100 Stat. 642.
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ford, Matt Dillman, and Laura Davis.
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I. NATIONAL AMBIENT AIR QUALITY: THE GOAL OF CLEAN AIR*
§12:1 In general

The uniform national ambient air quality standards (NAAQS), promulgated by
the Environmental Protection Agency (EPA), translate into specific numerical

**By Phillip D. Reed, updates through March 1998 by Alan J. Gilbert, current updates by Rob-
ert A. Manning, Susan L. Stephens, Laura J. Ketcham, Paula L. Cobb, and Jacob Cremer.
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concentrations of the Clean Air Act’s fundamental objective that air pollution not
endanger the public health or welfare. The NAAQS are levels of pollution in the out-
door air' that available research indicates will not harm even those individuals who
are particularly sensitive to the pollutants. They apply alike to the air over Los An-
geles, the Grand Canyon, the farmland of southern Illinois, and the suburbs of
Washington, D.C.: from sea to shining sea. And the statute directs EPA to make
certain that the standards will be attained and maintained all across the land. Over
the long history of implementation of the Clean Air Act, it has become apparent
that the NAAQS are far more difficult to achieve in some areas than in most,
sometimes due in significant part to uncontrollable factors such as weather and
topography.? In response to this realization, Congress has not wavered from its com-
mitment to nationwide achievement of the NAAQS, but it has given areas with the
more persistent attainment problems more time to solve them, provided they will
promise to implement whatever additional control measures the job may take.

While achievement of the NAAQS remains one of the central purposes of the Act,
other objectives have been elevated to almost equal status. Control of hazardous air
pollutants, curtailment of acid rain, and elimination of emissions of pollutants that
cause deterioration of stratospheric ozone all are major themes of the Act as it reads
after the 1990 Amendments, and each is largely independent of the NAAQS.

§ 12:2 The origins and evolution of federal air quality standards

The current system of nationally uniform air quality standards, to whose attain-
ment states and the federal government are committed by law, is a radical departure
from earlier federal air pollution control schemes. Initially, air quality standards
were merely tools to be used in cleaning up heavily polluted areas to levels of pollu-
tion that were reasonable, considering health effects and the feasibility of pollution
abatement. In the Clean Air Act of 1963," Congress provided the Department of
Health, Education, and Welfare (HEW) with authority to require abatement of “air
pollution” in a complicated process involving conferences of polluters and state and
federal officials, but did not define the evil to be abated and required consideration
of technological feasibility. The absence of a definition of “pollution” ensured that, if
convened, conferees would have plenty about which to talk, but little basis for decid-
ing how much cleaner the air should be and which of the many sources of contamina-
tion had to cut back their emissions by how much to achieve that end.?

[Section 12:1]

"The NAAQS apply outside buildings and private fence lines. 40 C.F.R. § 50.1(e) (definition of
“ambient air”).

The effect of weather on NAAQS compliance is the subject of varying EPA policy decisions. See,
e.g., Memorandum from Mary Nichols, Assistant Administrator for Air and Radiation, to Regional
Directors of Air Divisions, Areas Affected by PM-10 Natural Events (1996) (announcing the latest in a
series of decisions to evaluate, and disregard where appropriate, PM-10 NAAQS violations caused by
volcanoes and forest fires). Likewise, weather can trigger waivers in regulatory requirements designed
to achieve NAAQS and ozone pollution reduction (see above). For example, Hurricane Katrina in 2005
triggered a temporary Emergency Nationwide Fuel Waiver on August 31, 2005 (allowing early use of
winter gasoline and the use of higher-sulfur diesel fuel). See Letter to the Governors from the EPA
Administrator, August 31, 2005, re: Emergency Fuel Waiver Concerning Diesel Fuel and Gasoline,
August 2005 (extended in several states through October).

[Section 12:2]
"Pub. L. No. 88-206, 77 Stat. 392 (1963).

For a discussion of the failings of this system, see Jorling, The Federal Law of Air Pollution
Control, in F. Anderson, Federal Environmental Law 1058, 1068 (1974).
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The 1967 Air Quality Act® attempted to provide a basis for specifying acceptable
levels of air pollution to provide a benchmark for cleanup discussions. In a provision
that became codified as section 107 of the Clean Air Act, Congress directed HEW to
promulgate a list of air pollutants that are emitted by numerous, widespread, and
diverse sources and whose presence in the atmosphere could constitute a threat to
public health and welfare,* and to identify and recommend control techniques for
those pollutants.® The federal government® then had to publish “air quality criteria”
for each such pollutant.” The states were to use the criteria as the basis for air qual-
ity standards for “air quality control regions,” which generally were expected to be
urban and industrial areas where concentrated populations were exposed to heavy
pollution from numerous sources.® The state thus had to consider both health effects
and available control technologies in setting air quality standards and could set dif-
ferent standards for different regions. If a state did not accept this invitation, HEW
could promulgate air quality standards for that state’s air quality control regions.
Enforcement of the air quality standards was still left to the states or to cumber-
some federal conferences, however.®

Congress quickly abandoned the notion of region-by-region air quality standards
in favor of national clean air baselines, building this scheme on the existing air
quality criteria. The 1970 Amendments'® directed EPA to promulgate national ambi-
ent air quality standards for the criteria pollutants within 120 days." The primary
NAAQS are to protect the public health with an “adequate margin for safety”; sec-
ondary standards address harm to environmental and economic interests, such as
“soils, waters, crops,” “man-made materials,” “visibility and climate,” “economic
values,” and “personal comfort.”*? The primary standards had to be achieved within
three years, the secondary standards within “a reasonable time.”"®

The switch from state-promulgated, regional air quality standards to national,
health-based NAAQS was a major change in strategy designed to tear down some of
the roadblocks to pollution control discovered in the decentralized approach of
earlier federal acts. By requiring national uniformity, Congress substituted one
national proceeding for city-by-city proceedings. By basing the standards on health
protection alone, Congress simplified the process and made possible stringent
national standards. If feasibility continued to be a factor, EPA would have had to
study the concentrations and sources of each pollutant in each area of the country,
decide how much control of those sources was feasible, and promulgate national
standards tuned to the area in which control was least feasible. Since the health ef-

3Pub. L. No. 90-148, 81 Stat. 485 (1967), reprinted in United States Code Congressional and
Administrative News p 515.

4Clean Air Act § 107(b), 42 U.S.C.A. § 7407(b).
5Clean Air Act § 107(c), 42 U.S.C.A. § 7407(c).

®The Clean Air Act, as amended in 1967, was administered by the Department of Health, Educa-
tion, and Welfare. In 1970, the authority was transferred to the new Environmental Protection Agency.
Reorg. Plan No. 3 of 1970, 35 Fed. Reg. 15623 (1970), 5 U.S.C.A. app. at 1132 (1982).

"Clean Air Act § 107(b), 42 U.S.C.A. § 7407(b).
8See § 12:4 discussion of the role of air quality control regions in the Clean Air Act scheme.

9See generally Jorling, The Federal Law of Air Pollution Control in F. Anderson Federal
Environmental Law 1068 (1974); O’Fallen, Deficiencies in the Air Quality Act of 1967, 33 Law &
Contemp. Probs. 275, 284 (1968).

'®The Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1713, reprinted in United
States Code Congressional and Administrative News p 1954.

"Clean Air Act § 109(a), 42 U.S.C.A. § 7409(a). Clean Air Act § 307(d)(10), 42 U.S.C.A.
§ 7607(d)(10), authorizes the EPA Administrator to extend such short deadlines to six months.

20lean Air Act § 109(b), 42 U.S.C.A. § 7409(b); Clean Air Act § 302(h), 42 U.S.C.A. § 7602(h).
BClean Air Act § 110(a)(2)(A), 42 U.S.C.A. § 7410(a)(2)(A).
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§ 12:2 Law or ENVIRONMENTAL PROTECTION

fects of breathing a pollutant are the same everywhere in the country, the NAAQS
could ignore regional differences in the ease with which standards could be
attained.™

The NAAQS provisions of the Act were not of major concern when Congress gave
the Clean Air Act major overhauls in 1977" and 1990." In 1977 Congress added a
provision requiring review of the air quality criteria and the standards by 1980 and
then every five years thereafter.” It also gave EPA one year to promulgate a short-
term (three hour) standard for nitrogen dioxide, unless the Agency concluded that
such a standard was not necessary to protect public health and welfare.” The 1977
Amendments required the Administrator to submit proposed NAAQS to a new Sci-
ence Advisory Board, but the board’s approval is not a prerequisite to adoption of
standards.” The 1977 Amendments also added new § 122,*° which required EPA to
study radioactive air pollutants, cadmium, arsenic, and polycyclic organic matter to
determine whether they should be listed under § 109 or the Clean Air Act’s hazard-
ous air pollutant provision. The 1990 Amendments directed EPA to request a
National Academy of Sciences study of the effectiveness of the secondary NAAQS in
protecting human welfare and the environment, the costs of achieving fully protec-
tive secondary NAAQS and related matters, and to report its findings to Congress
by November 15, 1993.2' All these changes were superficial, however, and the basic
scheme of air quality standards on which the Clean Air Act’s regulatory structure is
built has remained essentially the same since 1970.

§ 12:3 Establishing air quality standards

The original NAAQS were promulgated with surprisingly little legal fanfare. Only
one standard, the secondary standard for sulfur dioxide, was the subject of a
reported court decision.' Some have suggested that these actions came at the dawn
of the regulatory era of environmental law and the regulated community was still
asleep. Subsequent actions concerning the standards attracted far more attention.?

“Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 1185, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20916,
20919 (D.C. Cir. 1981).

®The Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685, reprinted in United
States Code Congressional and Administrative News.

'®Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399.

Clean Air Act § 109(d), 42 U.S.C.A. § 7409(d).

8Clean Air Act § 109(c), 42 U.S.C.A. § 7409(c). Given the mandatory language of the statute and

the large uncertainties in available scientific data, EPA deferred promulgation of a three-hour nitrogen
dioxide standard. 57 Fed. Reg. 13498, 13521-22 (1992).

"Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20916 (D.C. Cir.
1981).

2(Clean Air Act § 122, 42 U.S.C.A. § 7422.
210lean Air Act Amendments of 1990, § 817.
[Section 12:3]

"Kennecott Copper Corp. v. EPA, 462 F.2d 846, 2 Envtl. L. Rep. (Envtl. L. Inst.) 20116 (D.C. Cir.
1972). The standard was remanded for EPA to correct its failure to provide enough documentation for
the standard to allow the court to give it meaningful review.

2Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20916 (D.C. Cir.
1981), cert. denied, 455 U.S. 1034 (1982) (upholding revision to the photochemical oxidant standard);
Lead Indus. Ass’n v. EPA, 647 F.2d 1130, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20643 (D.C. Cir. 1980)
(upholding the new lead standard); American Trucking Ass’ns, Inc. v. EPA, 175 F.3d 1027 (D.C. Cir.
1999) (remanding new and revised NAAQS for ozone and particulates to EPA); Whitman v. American
Trucking Ass’ns, 531 U.S. 457, 121 S. Ct. 903 (2001) (remanding EPA implementation plan for revised
ozone and particulates standards; EPA does not have the authority to consider costs of implementing
and achieving NAAQS when setting standards), on remand to, American Trucking Ass’ns, Inc. v. EPA,

16



Ar § 12:4

§ 12:4 Establishing air quality standards—The substance of the standards

The NAAQS are to protect public health with an adequate margin of safety. The
Act does not mention consideration of cost or technological feasibility, and courts
have interpreted this silence as “a deliberate decision by Congress to subordinate
such concerns to achievement of health goals.” The statute does not define “protec-
tion of the public health,” but it has been interpreted as a strict standard, intended
to provide “an absence of adverse effects,” included in which might be subclinical ef-
fects that themselves do not signal immediate harm, but foreshadow future illness.?
Highly sensitive groups are protected.® On this basis, standards would be set below
the lowest level of pollution at which scientists had identified adverse health effects.
How much below depends on what is an adequate margin of safety and is discretion-
ary with the Administrator.® Judgments on margins of error may have a major ef-
fect on the level of the standard.’

The statutory standard for NAAQS is quite stringent, but may allow somewhat
more flexibility in practice than it advertises on paper. By 1977, if not sooner, it was
clear to Congress that a standard allowing any ambient concentrations of criteria
pollutants could not ensure an absence of adverse effects, but Congress did not
insist on zero-risk NAAQS.® Although the statute requires that the standard be
based solely on health considerations, it is possible for concern over the cost and fea-

283 F.3d 355 (D.C. Cir. 2002) (upholding revised particulate and ozone standards).
[Section 12:4]

'Lead Indus. Ass’n v. EPA, 647 F.2d 1130, 1149, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20643, 20652
(D.C. Cir. 1980). The rationale is that where Congress intended EPA to consider cost and feasibility, it
so provided, as in new source performance standards in § 111, 42 U.S.C.A. § 7411. Without explicit
permission in the Act, EPA may not consider costs. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 121
S. Ct. 903 (2001) (EPA not authorized to consider implementation costs in setting NAAQS in determin-
ing the “adequate margin of safety”). Compare NRDC v. EPA, 824 F.2d 1146, 17 Envtl. L. Rep. (Envtl.
L. Inst.) 21032 (D.C. Cir. 1987) (en banc) (concluding EPA properly considered cost and technological
feasibility while setting vinyl chloride national emission standards for hazardous air pollutants
(NESHAPs), despite statutory silence on the issue).

Lead Indus. Ass’n v. EPA, 647 F.2d 1130, 1153-54, 1158-59, 10 Envtl. L. Rep. (Envtl. L. Inst.)
20643, 20654-55, 20657-58 (D.C. Cir. 1980).

3See, e.g., 43 Fed. Reg. 46246 (1978) (young children are the protected group in lead ambient air
quality standard rulemaking). Compare Chem. Mfrs. Ass’'n v. EPA, 28 F.3d 1259, 24 Envtl. L. Rep.
(Envtl. L. Inst.) 21210 (D.C. Cir. 1994) (chemically induced nasal irritation is not a serious health ef-
fect in a “high risk” determination under the hazardous air pollutant program) and 61 Fed. Reg. 25566
(May 22, 1996) (sulfur dioxide (SO,) NAAQS not revised despite convincing evidence of short-term
health effects for exercising asthmatics after exposure to peak concentrations), challenged by Am.
Lung Ass’n v. Browner, 134 F.3d 388 (D.C. Cir. 1998).

“Lead Indus. Ass’n v. EPA, 647 F.2d 1130, 1146-47, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20643,
20650 (D.C. Cir. 1980) (where the Administrator is called upon for policy judgments in the face of sci-
entific uncertainty, as is the case in evaluating threshold scientific data on adverse health effects from
exposure to air pollution, the court will uphold the Administrator so long as he provides a reasonable
explanation for his decision). See also American Petroleum Inst. v. Costle, 665 F.2d 1176, 1187, 11
Envtl. L. Rep. (Envtl. L. Inst.) 20916, 20920 (D.C. Cir. 1981) (courts will uphold the margin of error de-
cisions so long as they are supported by the record and “not based on sheer guesswork”); American
Trucking Ass’ns, Inc. v. EPA, 283 F.3d 355 (D.C. Cir. 2002) (EPA is not required to establish a precise
measure of the rise to safety it considers adequate every time it establishes a NAAQS).

5See § 12:5.
®As Senator Muskie stated in Senate debate on the 1977 Amendments:

I wish it were possible for the Administrator to set national primary and secondary standards that fully imple-
ment the statutory language. . . .

He has had to make a programmatic judgment in the face of the fact that he found there is no threshold in
health effects, which makes it very difficult then to apply absolute health protection, and he has not been able
to do that.
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sibility of attaining stringent standards to influence the Administrator’s judgment
on how much to rely on speculative data on the degree of risk and how large a
margin of safety to leave.”

The NAAQS are stated in terms of concentrations of pollutants in the ambient, or
outdoor air, averaged over several time periods. The short-term standards allow air
quality to exceed the standards (known in air pollution control jargon as an
“exceedance”) once per year. The concentrations and averaging periods differ from
pollutant to pollutant, and some pollutants have multiple standards. The averaging
period for the standard is generally selected to coincide with the duration of exposure
associated with harmful health effects.® (Note, the ozone standard is too confusing
to “shorthand” here. See 40 C.F.R. §8 50.9 and 50.10.)

For example, the current standards for sulfur dioxide (SO,) (all stated as parts of
SO, per million parts of air) include two primary standards, 0.030 as an annual
arithmetic mean and 0.14 as a maximum twenty-four-hour average, and one second-
ary standard, 0.5 as a maximum three-hour average.® By contrast, nitrogen dioxide
(NO,) has the same primary and secondary standard, 0.053 parts per million, an-
nual arithmetic mean.” The NAAQS themselves are rather simple, but they are ac-
companied by detailed technical discussions of how to measure air quality, because
much rides on the results of those measurements."

126 Cong. Rec. S9426 (daily ed. June 10, 1977), quoted in Lead Indus. Ass’'n v. EPA, 647 F.2d 1130,
1153 n.43, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20643, 20654 n.43 (D.C. Cir. 1980).

"That might be implied from Senator Muskie’s comment on the EPA Administrator’s need to be
“pragmatic” in setting NAAQS. 126 Cong. Rec. S9426 (daily ed. June 10, 1977), quoted in Lead Indus.
Ass'n v. EPA, 647 F.2d 1130, 1153 n.43, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20643, 20654 n.43 (D.C. Cir.
1980); see also Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA
L. Rev. 740, 791 (1983) (because the statutory directive is so extreme, EPA must consider costs in set-
ting NAAQS, but cannot admit it). But see Whitman v. American Trucking Ass’ns, 531 U.S. 457, 121 S.
Ct. 903 (2001) (rejecting the argument that § 109(b)(1) of the Act allows the consideration of cost by
use of the terms “adequate margin of safety” or “requisite to protect.”).

8American Petroleum Inst. v. Costle, 665 F.2d 1176, 1186, 11 Envtl. L. Rep. (Envtl. L. Inst.)
20916, 20920 (D.C. Cir. 1981).

°40 C.FR. §§ 50.4, 50.5. After lengthy review, the Agency decided to retain the secondary stan-
dard for sulfur dioxide in April 1993. 58 Fed. Reg. 21352 (1993). This final decision is a part of a sulfur
dioxide standard review process proposed by EPA in April 1988. See 53 Fed. Reg. 14926 (1988). EPA is
also concerned that asthmatic individuals can be injured when exposed to high sulfur dioxide concentra-
tions for five minutes. While there is a low probability that many such occurrences take place
nationwide, the problem is real for a few, targeted sources. EPA solicited comments on alternative
strategies and focused on the individual sources involved. It promised to review a strategy that
involves a NAAQS revision. 60 Fed. Reg. 12492 (Mar. 7, 1995). On May 22, 1996, EPA announced its
decision not to revise the SO, NAAQS despite convincing evidence that high, short-term levels of the
chemical in the atmosphere can cause health effects—in the form of bronchoconstriction—in exercising
asthmatics. 61 Fed. Reg. 25566, 25569 (May 22, 1996). EPA cited the “localized, infrequent and site-
specific nature of the risk involved” to find that these short-term peaks in SO, concentrations “do not
constitute the type of ubiquitous public health problems for which establishing in NAAQS would be
appropriate.” 61 Fed. Reg. 25566, 25575 (May 22, 1996). EPA announced it would repropose rules to
protect such individuals through increased surveillance and targeted SIP revisions.

40 C.F.R. § 50.11.

"'In the Code of Federal Regulations, the standards take up just over three pages, while the “ref-
erence methods” that describe how to measure compliance with the standards take up over seventy
pages. See 40 C.F.R. Part 50. Changes in the reference methods are subject to the procedures govern-
ing informal rulemaking, not the more exacting procedures prescribed by § 307(d) of the Act, 42
U.S.C.A. § 7607(d), for changes in the NAAQS. PPG Indus., Inc. v. Costle, 659 F.2d 1239, 11 Envtl. L.
Rep. (Envtl. L. Inst.) 20858 (D.C. Cir. 1981). While EPA may, without notice and comment rulemaking,
allow states to utilize various methods for measuring compliance with the NAAQS, it may not require
them to do so without such rulemaking. Natural Res. Def. Council v. Thomas, 845 F.2d 1088, 18 Envtl.
L. Rep. (Envtl. L. Inst.) 20955 (D.C. Cir. 1988).
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§ 12:5 Establishing air quality standards—The standard-setting
procedure

The NAAQS are set (or revised)' by the EPA Administrator through a complex
process that relies on a variety of scientific and other input.? The complexity of the

[Section 12:5]

'"The statute requires the same procedure for new standards and revisions. Clean Air Act
§ 109(b)(1), (2), 42 U.S.C.A. § 7409(b)(1), (2).

2The process is well described in American Petroleum Institute v. Costle, 665 F.2d 1176, 1182-83,
11 Envtl. L. Rep. (Envtl. L. Inst.) 20916, 20917-18 (D.C. Cir. 1981):

EPA promulgated primary and secondary standards for photochemical oxidants (i.e., ozone) in 1971. Both stan-
dards were established at an 0.08 ppm hourly average not to be exceeded more than once a year. 36 Fed. Reg.
8187 (1971). The method used to determine compliance with the 1971 standards measured only ozone. 43 Fed.
Reg. 26967 (1978). In 1976 EPA began to revise the 1971 standards and in April 1977 requested data and infor-
mation relevant to the revision. 42 Fed. Reg. 20493 (1977).

As part of the revision, EPA established a working group within the Criteria and Special Studies Office of its
Office of Research and Development to develop a “criteria document.” A criteria document “accurately reflect[s]
the latest scientific knowledge useful in indicating the kind and extent of all identifiable effects on public health
or welfare which may be expected from the presence of such pollutant in the ambient air, in varying quantities.
42 U.S.C.A. § 7408(a)(2); see 42 U.S.C.A. § 7409(a). In the early stages of preparing the ozone criteria document
EPA retained a panel of expert environmental consultants (the Shy Panel) and sought their opinions on the
ozone concentration levels at which adverse health effects might be experienced. The Shy Panel concluded that
“short term exposures to ozone in the range of 0.15 to 0.25 ppm may impair mechanical function of the lung,
and may induce respiratory and related symptoms in sensitive segments of the population.” . . . The panel
recommended that the primary standard remain at 0.08 ppm . . . . The panel’s recommendations and conclu-
sions were included in the draft criteria document.

In 1974 the Administrator of the EPA established a Science Advisory Board (SAB) to assist in establishing
NAAQS, among other functions . . . . During the revision of the ozone standard, the SAB reviewed two full
drafts and a third draft of the summary chapter of the ozone criteria document and offered comments on its
content. After examining the summary of the third draft, six of the eleven SAB members voted to approve the
criteria document, with reservations and recommended changes. Two members rejected the document, and
three members offered no judgment . . ..

As a further aid to the Administrator in establishing the ozone standards, EPA conducted a “risk assessment
study.” This study combined medical opinions as to the necessary ozone levels for creation of certain adverse
health effects (e.g., aggravation of emphysema) with predictions as to peak ozone levels in a five-year period.
. . . The study attempted to predict the probability of creating certain health problems under various possible
standards. The Shy Panel relied on the results of this study in recommending that the primary standard
remain at 0.08 ppm. Although the risk assessment study results were summarized in the preamble to the final
regulations, 44 Fed. Reg. 8216 (1979), the Administrator acknowledged that the method used in arriving at the
results was not completely reliable. 44 Fed. Reg. 8210-11 (1979). The parties dispute whether the results of the
risk assessment study played a significant role in the establishment of the ozone standards.

On June 22, 1978, EPA published the proposed primary and secondary standards for ozone. 43 Fed. Reg. 26962
(1978). The proposed primary standard was raised to 0.10 ppm, while the proposed secondary standard
remained at 0.08 ppm. EPA also proposed a revision in the measuring standard (the one-exceedance-per-year
attainment measure) by substitution of a new standard. Under the old standard, as long as the 0.08 ppm stan-
dard was not exceeded more than once a year, the standard was met. The new measuring standard is met
when “the expected number of hour[s] per calendar year with concentrations above 0.10 ppm is less than or
equal to one [over a three year period].” 43 Fed. Reg. 26968 (1978). In setting the proposed primary standard at
0.10 ppm the Administrator relied on studies showing adverse health effects at ozone concentrations of 0.15 to
0.35 ppm. 43 Fed. Reg. 26966 (1978). He also relied on medical opinions and some of the conclusions of the risk
assessment study. Id. at 26966-67. The proposed secondary standard was based on predictions as to the effects
of certain ozone concentrations on crop yields due to leaf damage. 43 Fed. Reg. 26969 (1978).

After publication of the proposed standards, EPA conducted four public hearings on the standards and received
numerous comments . . ..

In February 1979 EPA published final primary and secondary standards for ozone, raising both to 0.12 ppm. 44
Fed. Reg. 8202. The Administrator determined that “the most probable level for adverse health effects in sensi-
tive persons, as well as in healthier (less sensitive) persons who are exercising vigorously, fall in the range of
0.15 to 0.25 ppm.” 44 Fed. Reg. 8216 (1979). He based his conclusion on the criteria document, the comments
submitted on the proposed standards, the report of the Shy Panel, and medical opinions collected during the
risk assessment study. 44 Fed. Reg. 8215-16 (1979). The Administrator also concluded that the 0.12 ppm stan-
dard provides an adequate margin of safety. 44 Fed. Reg. 8216-17 (1979). He raised the proposed secondary
standard based on a determination that average daily maximum ozone concentrations of 0.12 ppm would not
harm crop yields. 44 Fed. Reg. 8217-18 (1979). Finally, in addition to establishing ozone standards, EPA
published four models for determining the amount of hydrocarbon reduction necessary to meet the standards.
44 Fed. Reg. 8234 (1979). No petitions for reconsideration of the standards were filed with EPA. Petitions for
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process invites challenge, but the Act immunizes decisions from reversal for
procedural irregularity unless the error is serious and material.> EPA staff reviews
the scientific literature to identify the lowest levels of pollution in the ambient air
that have been shown to cause or contribute to adverse health effects for sensitive
populations. Relevant data from these studies are included in draft criteria
documents. The studies may identify ranges of exposures that may be harmful,
rather than single levels, and their results generally carry a degree of uncertainty.
The EPA Science Advisory Board and outside interests scrutinize the draft criteria
documents to ensure that the criteria are scientifically valid, and the documents
may be revised on the basis of the comments.* Reviewing courts are reluctant to as-
sess the validity of the individual studies included in the database selected by the
Administrator, looking instead at whether the decision was reasonable.’ Once the
data base is established, the Administrator still must decide what is an adequate
margin of safety. The Administrator may “err on the side of overprotection”; courts
will uphold the margin of safety decisions so long as the decisions are supported by
the record and “not based on sheer guesswork.”

Fierce debate over the role of the costs of compliance in promulgation of NAAQS
marked the 1997 promulgation of new and revised particulate matter and ozone
standards.” EPA received a widely disparate set of rulemaking comments, and there
were intense differences of opinion within the Clinton Administration. Some sug-
gested that the uniform findings of previous cases are wrong and that consideration
of cost should always play a role in the standard-setting process. Others pointed to
the extremely controversial scientific underpinnings of the new particulate stan-
dards and argued that in such circumstances cost should be a factor heavily weighed.
Still others pointed to the government’s own studies showing that the cost of the
new ozone standards outweigh their benefits to public health and the environment
and argued that the standards should not be promulgated at all.®

EPA promulgated the 1997 particulate and ozone standards in the face of this

review pursuant to 42 U.S.C.A. § 7607(b)(1) followed.
The lengthy process for review of the national ambient air quality standards remains the focus
of criticism and study within and outside the Agency. See, e.g., IV Clean Air Rep., Inside EPA, Mar. 11,
1993, at 4.

3Clean Air Act § 307(d)(9)(D), 42 U.S.C.A. § 7607(d)(9)(D). Courts have upheld the EPA NAAQS
process, even when flawed. Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 1187, 11 Envtl. L. Rep.
(Envtl. L. Inst.) 20916, 20920 (D.C. Cir. 1981).

4See, e.g., Lead Indus. Ass'n v. EPA, 647 F.2d 1130, 113941, 10 Envtl. L. Rep. (Envtl. L. Inst.)
20643, 20646-47 (D.C. Cir. 1980) (development of the criteria document for lead).

SAmerican Petroleum Inst. v. Costle, 665 F.2d 1176, 1185, 11 Envtl. L. Rep. (Envtl. L. Inst.)
20916, 20919 (D.C. Cir. 1981); Am. Trucking Ass’ns, Inc. v. EPA, 283 F.3d 355 (D.C. Cir. 2002).

SAmerican Petroleum Inst. v. Costle, 665 F.2d 1176, 1187, 11 Envtl. L. Rep. (Envtl. L. Inst.)
20916, 20910 (D.C. Cir. 1981). See also Lead Indus. Ass'n v. EPA, 647 F.2d 1130, 1146-47, 10 Envtl. L.
Rep. (Envtl. L. Inst.) 20643, 20650 (D.C. Cir. 1980). EPA describes its approach to the meaning of a
“margin of safety” for NAAQS development in the preambles to the 1997 rulemakings adopting
particulate matter (PM) and ozone NAAQS. 62 Fed. Reg. 38651, 38688-89 (July 18, 1997) (particulate
matter); 62 Fed. Reg. 38855, 38883 (July 18, 1997) (ozone). The Agency rejects mandatory use of a two-
step approach in which the Administrator first picks a “safe” level for the NAAQS and then chooses a
specific margin of safety considering cost and other social impacts. EPA prefers a more ambiguous pro-
cess, performed on a case-by-case basis for the pollutant involved, in which the Administrator
articulates the judgmental factors she has taken into account to pick a margin of safety, but is not held
to any particular decisional approach. See also Am. Trucking Ass’ns, Inc. v. EPA; 283 F.3d 355 (D.C.
Cir. 2002) (employing “highly deferential” standard in reviewing EPA margin of safety; particulate and
ozone levels chosen were rational in light of the scientific evidence).

"See, e.g., Minority Laments GOP Focus On Cost in Senate PM/Ozone Hearing, Inside EPA’s
Clean Air Rep., Feb. 6, 1997, at 4; Governors Debate Use of Cost-Benefit Analysis in PM/Ozone Regs,
Inside EPA’s Clean Air Rep., Jan. 23, 1997, at 12.

8The positions of commenters are described in EPA’s preamble discussions, 62 Fed. Reg. at
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cost-benefit controversy, but only following the issuance of a favorable Presidential
decision and memorandum.’® The Agency stood by the traditional approach to
NAAQS standard-setting. In a substantial discussion in the preambles to both new
rules, EPA cited the legislative history of the 1970 Clean Air Act and fundamental
cases in the area to confirm its interpretation that cost considerations play no role
in the setting of the NAAQS." It distinguished an en banc decision of the United
States Court of Appeals for the District of Columbia holding that costs of compli-
ance must be considered when setting (now superseded) National Emissions Stan-
dards for Hazardous Air Pollutants (NESHAPs)." Furthermore, the Supreme Court
found the text of Clean Air Act § 109(b) to be clear in prohibiting EPA from consider-
ing implementation costs when it establishes NAAQS."” Finally, EPA argued that
procedural statutes passed by a Congress very interested in regulatory reform and
the use of cost-benefit investigations do not apply to promulgation of the NAAQS."
The U.S. Supreme Court has confirmed trial cost considerations could not play a
role in setting the new and revised particulate and ozone standards, even in the
margin of safety context.™

§ 12:6 The status of the NAAQS

There are NAAQS in effect for six pollutants: particulate matter, sulfur oxides,
ozone, nitrogen dioxide, carbon monoxide, and lead.' The 1970 Amendments required
EPA to promulgate standards for six pollutants.? Since that time EPA deleted
hydrocarbons from the list®* and added lead,* the latter action coming in response to
a court decision that EPA has a nondiscretionary duty to list pollutants if it has
decided that they are widespread, emitted by numerous sources, and harmful to hu-
man health.” Whether because of bureaucratic conservatism and the difficulty of
proving that EPA had made the requisite finding for other pollutants, or the sound-
ness of the original listing, the Agency has not been required to list any other

38683-88 (particulate NAAQS); 62 Fed. Reg. at 38878-83 (ozone NAAQS).

®Memorandum from President Clinton for the Administrator of the Environmental Protection
Agency, Implementation of Revised Air Quality Standards for Ozone and Particulate Matter (July 16,
1997). The memorandum is accompanied by a detailed attachment titled Implementation Plan for
Revised Air Quality Standards.

%62 Fed. Reg. at 38683-88 (particulate matter); 62 Fed. Reg. at 38878-83 (ozone).

"'NRDC v. EPA, 824 F.2d 1146, 17 Envtl. L. Rep. (Envtl. L. Inst.) 21032 (D.C. Cir. 1987) (en banc).

?Whitman v. Am. Trucking Ass'n, 121 S. Ct. 903 (2001) (The Court also determined that other
CAA provisions requiring cost considerations have no impact on the issue of whether EPA may take
into account costs when it sets NAAQS.).

BThe statutes involved are the Unfunded Mandate Reform Act of 1995, 2 U.S.C.A. §§ 1501 to
1517, and the Small Business Regulatory Enforcement Fairness Act of 1996, Pub. L. No. 104-121, 110
Stat. 857 (amending the Regulatory Flexibility Act, 5 U.S.C.A. §§ 601 to 808).

"“Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 121 S. Ct. 903 (2001).
[Section 12:6]
'40 C.F.R. part 50.

’EPA initially promulgated air quality standards for six pollutants for which criteria had been
published: sulfur dioxide, particulates, carbon monoxide, photochemical oxidants (0zone), hydrocarbons,
and nitrogen dioxide. 36 Fed. Reg. 22384 (1971).

®EPA rescinded the hydrocarbon standard in 1983, 48 Fed. Reg. 628 (1983), because it concluded
that the pollutant does not directly affect human health and that its contribution to smog is fully
regulated by the ozone NAAQS.

‘EPA promulgated lead standards in 1978. 43 Fed. Reg. 46246 (1978), as amended at 73 Fed.
Reg. 66964 (2008).

*NRDC v. Train, 411 F. Supp. 684, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20366 (S.D. N.Y.), aff'd, 545
F.2d 320, 7 Envtl. L. Rep. (Envtl. L. Inst.) 20004 (2d Cir. 1976).
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pollutants.® Courts have upheld EPA’s decision not to set NAAQS for pollutants
known to be harmful and widespread where the pollutants were not well understood
and the Agency planned to study them.’

On December 2, 2009, the Center for Biological Diversity (along with 350.org)
filed a petition with EPA requesting EPA to declare CO, a criteria pollutant and to
set an AAQS that would establish a science-based limit for CO, emissions no greater
than 350 parts per million. Such a limit would in turn require states to reduce
ambient concentrations of CO,. The petition also requests EPA to similarly address
other GHGs. As of December 15, 2009, EPA has not officially acted on the petition
but has indicated that it does not agree with an approach that would set CO, AAQS
under Section 108.°

§ 12:7 Revising the standards

The NAAQS are not static targets. Several of the original NAAQS were changed
relatively early’ and, as amended in 1977, the Act directs EPA to review the stan-
dards periodically and to revise them if it deems necessary.? The revision process
can be controversial and slow.® So long as its review proceeds in accord with the
deadlines, EPA probably cannot be hastened.* Earlier changes in the standards gen-
erally allowed more pollution.’

Particulate Matter

*The legislative history of the Act suggests that Congress expected EPA to greatly expand the list
of criteria pollutants rather quickly. One commentator argues that EPA failed to live up to that
expectation because of concern over its ability to carry out the mandate of the Act for the six pollutants
for which listing was mandatory. Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean
Air Act, 30 UCLA L. Rev. 740, 396 (1983).

“Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 1186, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20916,
20920 (D.C. Cir. 1981) (decision to recast photochemical oxidant standard as ozone standard, thereby
not regulating other harmful photochemical oxidants, upheld because EPA argued further study
needed).

8For a copy of the petition, see http://www.eenews.net/public/25/13388/features/documents/2009/
12/02/document gw_01.pdf.

[Section 12:7]
1See § 12:7 note 5.

2Clean Air Act § 109(d), 42 U.S.C.A. § 7409(d). See Envtl. Def. Fund, Inc. v. Thomas, 18 Envtl. L.
Rep. (Envtl. L. Inst.) 21394 (S.D. N.Y. 1988) (EPA must review the NAAQS, but whether to revise them
is left to the Agency’s discretion), rev’d, 870 F.2d 892 (2d Cir. 1989) (Administrator does not have
nondiscretionary duty to revise NAAQS, but must complete review and issue final decision to revise or
not revise.). See also 55 Fed. Reg. 14858 (1990) (EPA releases draft revised criteria document for
carbon monoxide as prelude to possible modification of NAAQS.). See 59 Fed. Reg. 38906 (Aug. 1, 1994)
(announcing NAAQS revision for CO not appropriate at the time).

3See Comment, Marking Time: The Clean Air Act Between Deadlines, 15 Envtl. L. Rep. (Envtl. L.
Inst.) 10022 (1985) (discussion of the fits and starts of efforts to revise the standards). See §§ 12:4,
12:5.

“Consolidation Coal Co. v. Costle, 483 F. Supp. 1003, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20296
(S.D. Ohio 1979) (Administrator did not abuse discretion by not expediting review of secondary sulfur
dioxide standard, which plaintiff alleged was revealed by recent studies to be more stringent than
necessary).

®The 1979 revision of the photochemical oxidant standard raised the standard by 50 percent. See
§ 12:5. The original NAAQS for sulfur dioxide included an annual standard of sixty micrograms per
cubic meter and a twenty-four-hour standard of 260 micrograms per cubic meter. The D.C. Circuit
remanded the standard, accepting Kennecott Copper’s contention that the record included no justifica-
tion for the standard. Kennecott Copper Corp. v. EPA, 462 F.2d 846, 2 Envtl. L. Rep. (Envtl. L. Inst.)
20116 (D.C. Cir. 1972). In 1973, EPA reissued the standards with only a short-term secondary standard
of 1300 micrograms per cubic meter. According to one commentator, the change opened the door to use
of tall stacks and intermittent controls to achieve the primary standards. Jorling, The Federal Law of
Air Pollution Control, in F. Anderson, Federal Environmental Law 1058, 1085 (1974). On April 26,
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On July 1, 1987, EPA promulgated regulations replacing the particulate matter
standard measured in terms of total suspended particulates with a standard that
addresses only those particles small enough to be breathed into the lungs, (i.e. 10
microns in diameter or less).® The new standard, long in the works, required a
wholesale revision of the entire regulatory scheme for particulate control.” On April

1988, after completing its required review of the sulfur dioxide standard, EPA proposed to leave the
standard unchanged. 53 Fed. Reg. 14926 (1988). In its ongoing reassessment of the ozone standard,
EPA has considered tightening the twenty-four-hour standard from 0.12 parts per million to 0.08 or
0.10 parts per million. The Agency reportedly decided to put off the question pending resolution of the
controversy over how to deal with the air quality control regions in nonattainment for ozone after the
1987 attainment deadline. EPA Reportedly To Reaffirm 0.12 Ozone Standard, Add 8-Hour Based on
Health, Inside EPA’s Clean Air Rep., May 8, 1987, at 1. On August 10, 1992, EPA announced its deci-
sion not to tighten the ozone standard. 57 Fed. Reg. 35542 (1992).

After a review of the ozone NAAQS, which was forced by a lawsuit, EPA decided to retain the
standard in its previous form. 57 Fed. Reg. 8429 (Mar. 10, 1992) (comments sought on consent decree);
58 Fed. Reg. 13008 (Mar. 9, 1993). The Agency promised to revisit the standard over a period of years
in light of new scientific studies, but again was sued by the original petitioners in an effort to speed
the Agency’s review of the new data. 58 Fed. Reg. at 13011-12, 13016; Inside EPA’s Clean Air Rep.,
July 15, 1993, at 19. In a published notice, EPA described an accelerated review schedule for the ozone
NAAQS. 59 Fed. Reg. 5164 (Feb. 3, 1994). In 1996, EPA announced that it would likely eliminate the
primary one-hour ozone standard and promulgate a tighter, eight-hour primary ozone standard and a
secondary one-hour standard designed to protect vegetation. 61 Fed. Reg. 29719, 29721-22 (June 12,
1996). Section 12:5 describes how EPA adopted this approach in July 1997. 62 Fed. Reg. 38855 (July
18, 1997).

The one-hour standard is 0.12 ppm; the eight-hour standard is 0.08 ppm. 40 C.F.R. §§ 50.9, 50.
10. However, the one-hour standard will cease to apply within one year after designation of an area for
the eight-hour standard. As of June 15, 2005, the eight-hour ozone standard completely replaced the
previous one-hour standard. The implementation plan for the new eight-hour standard was published
in two phases. Phase 1 set forth the classification scheme for non-attainment areas; Phase 2 sets out
the rest of the plan. Proposed Rule to Implement the 8-Hour Ozone National Ambient Air Quality
Standard, 68 Fed. Reg. 32802 (June 2, 2003); finalized at 69 Fed. Reg. 23951 (Apr. 30, 2004). The final
rule had petitions for reconsideration filed against it, and EPA granted reconsideration on several
issues. In 70 Fed. Reg. 5593 (Feb. 3, 2005) and in 70 Fed. Reg. 17018 (Apr. 4, 2005), EPA proposed a
notice of public hearing on implementing the eight-hour ozone NAAQS Phase 1 and took final action
on the reconsideration in 70 Fed. Reg. 39413 (July 8, 2005), reaffirming the April 30, 2004 final rule.
The final Phase 1 rules were published on Aug. 3, 2005 at 70 Fed. Reg. 44470.

On November 9, 2005, EPA issued the second major rule to implement the eight-hour ozone
standard, the so-called Phase 2 regulation. This regulation establishes timetables for states to imple-
ment control requirements for stationary and mobile pollution sources. Significantly, the Phase 2
regulations allow the 28 states covered by the Clean Air Interstate Rule (CAIR), which uses emissions
trading to cut nitrogen oxide emissions from power plants, to exempt electric power plants from being
required to install reasonably available control technology (RACT). See § 12:37 for a discussion of the
CAIR rule and § 12:8 for a discussion of RACT. EPA believes that emissions trading under CAIR will
be more effective than RACT controls in reducing ozone levels.

The Agency announced in a final decision that it would not revise the carbon monoxide primary
or secondary NAAQS. 59 Fed. Reg. 38906, 38914 (Aug. 1, 1994). This announcement followed EPA’s
review of the health effects of carbon monoxide over a five-year period ending in 1992. 59 Fed. Reg.
38906, 38912 (Aug. 1, 1994).

EPA withdrew from a review of the lead NAAQS on October 13, 1993, concluding that airborne
lead no longer creates a serious public health threat. Inside EPA’s Clean Air Rep., Nov. 18, 1993, at T1.
Lead emissions dropped 98 percent between 1970 and 1991. EPA, Report of the Office of Air and
Radiation to the Administrator 27 (Nov. 12, 1992), reprinted in American Bar Association, Update:
Implementing the 1990 Clean Air Act/EPA Speaks 29 (Feb. 11, 1993).

EPA announced its decision not to revise the NAAQS for NO, in late 1995. 60 Fed. Reg. 52874
(Oct. 11, 1995). The Administrator’s decision was based on a new 1995 criteria document.

®EPA characterized the new standard as “a new indicator that includes only those particles with
an aerodynamic diameter less than or equal to a nominal 10 micrometers . . . replacing the 24-hour
primary TSP standard with a 24-hour PM,, standard of 150 ug/m® with no more than one exceedance
per year.” 52 Fed. Reg. 24634 (1987).

"The PM,, standard was proposed in 1984, 49 Fed. Reg. 10408 (1984). The new NAAQS had to be

23



§ 12:7 Law or ENVIRONMENTAL PROTECTION

27, 1990, the new particulate matter NAAQS were upheld in most respects.?

EPA broke new ground with its promulgation of a revised suite of NAAQS for
particulate matter in 1997. These standards introduced new limits on ambient
concentrations of particles of aerodynamic diameter of 2.5 microns or less, while
continuing to regulate particles between 10 microns and 2.5 microns in diameter.’

All previous NAAQS had been based on one or more specifically targeted, biologi-
cally described health effects, such as a decrease in lung function' or the inability of
blood to carry oxygen as well as it should." The 1997 standards for particles of 2.5
microns differ significantly because they are grounded on the results of epidemiologi-

accompanied by a new reference method for measuring particulates in the air, 52 Fed. Reg. 24724
(1987), new monitoring and reporting rules, 52 Fed. Reg. 24724, 24736 (1987), new SIP rules, 52 Fed.
Reg. 24724, 24672 (1987), a new fugitive dust policy, 52 Fed. Reg. 24724, 24716 (1987) (proposal), and
other regulatory revisions, 52 Fed. Reg. 24724, 24634 (1987). Later, EPA announced plans to approve a
method for determining attainment of the PM,, standard, and to authorize states to use this method
in their PM,, SIPs. 53 Fed. Reg. 11688 (1988). The magnitude of the job required to revise this stan-
dard illustrates why EPA cannot lightly initiate major changes in the NAAQS.

EPA has replaced prevention of significant deterioration (PSD) increments, expressed as total
suspended particulate matter, with increments expressed as PM;,, in an effort to make NAAQS and
PSD increment measurements parallel. 58 Fed. Reg. 31622, 31623 (1993).

In mid-1996 EPA announced the likelihood that more stringent fine and course particulate pri-
mary NAAQS would be adopted. This announcement was based on new—and controversial—evidence
of increased mortality and morbidity resulting from levels of particulate matter in urban areas that
meet the existing NAAQS. 61 Fed. Reg. 29719, 29723 (June 12, 1996) (advanced notice of proposed
rulemaking). As described in the text, EPA adopted the controversial NAAQS for particulate matter of
small aerodynamic diameter in 1997. 62 Fed. Reg. 38651 (July 18, 1997).

BNRDC, Inc. v. EPA, 902 F.2d 962, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20891 (D.C. Cir. 1990), cert.
denied, 498 U.S. 1082 (1991). The court rejected a variety of industry and environmental group chal-
lenges to the standards, including the claim that EPA was arbitrary and capricious because it failed to
consider the adverse health effects that would result from unemployment allegedly to be caused by the
new rules. The court did hold that EPA’s indefinite postponement of a decision on whether to set a sec-
ondary standard to control acid deposition constituted final agency action and remanded the matter to
EPA for an explanation of that action.

*The new suite of standards was promulgated on July 18, 1997, at 62 Fed. Reg. 38651 (July 18,
1997). They are collected at 40 C.F.R. §§ 50.6 and 50.7. EPA also has introduced new and complicated
statistical methods of measuring compliance. EPA is currently reviewing both the 1997 PM, ; standard
and the 1987 PM,, standard; the OAQPS staff paper reflects a good summary of that review process.
The 1997 PM,, 5 standards set an annual standard of 15 ug/m?, based on the three-year average of the
annual arithmetic mean and a 24-hour standard of 65 ug/m®, based on the three-year average of the
98th percentile of 24-hour values. The revised PM standards were challenged by several parties. In
May 1998, the D.C. Circuit Court upheld EPA’s decision to establish a fine-particulate standard
(PM,, ;) and found “ample support” for EPA’s decision to regulate coarse particulates (PM;,), but
vacated the 1997 PM,, standards and remanded them to EPA because the PM,, standard included
both the finer PM, 5 particles and the particles less than 10 microns in diameter. American Trucking
Ass’ns, Inc. v. EPA, 175 F.3d 1027, 1055-56 (D.C. Cir. 1999), aff'd in part, rev’d in part, Whitman v.
American Trucking Ass’ns, 531 U.S. 457, 121 S. Ct. 903 (2001). Thus, the 1987 PM,, remained in
place. The D.C. Circuit’s decision on remand rejected all remaining challenges to the PM, 5 and ozone
standards of 1997. American Trucking Ass’ns, Inc. v. EPA, 283 F.3d 355, 369 (D.C. Cir. 2002). EPA is-
sued a proposed rule implementing the 1997 PM,, , standards on Sept. 8, 2005.

"The 1997 ozone standards are based in substantial part on acute, transient decreases in lung
function, experienced by active children, outdoor workers, and individuals with respiratory disease,
when ozone levels are exceeded. 62 Fed. Reg. 38855, 38859 (July 18, 1997). These standards, after sev-
eral challenges, were ultimately upheld in 2002. American Trucking Ass’ns, Inc. v. EPA, 175 F.3d 1027
(D.C. Cir. 1999), reh’g granted in part and denied in part, 195 F.3d 4 (D.C. Cir. 1999), affd in part and
rev’d in part, Whitman v. American Trucking Ass’ns, 531 U.S. 457, 121 S. Ct. 903 (2001), on remand to,
American Trucking Ass’ns, Inc. v. EPA, 283 F.3d 355 (D.C. Cir. 2002).

"A decrease in the ability of hemoglobin in the blood to transport oxygen is the health effect
underlying the promulgation of the lead NAAQS. 43 Fed. Reg. 46246 (Oct. 5, 1978).

24



AR § 12:7

cal studies.” These types of studies use statistical methods to tie greater pollution
from particulate matter to an increased incidence of hospital and emergency room
admissions, school absences, work-loss days, and restricted-activity days."”> EPA was
unable to identify a specific biological mechanism causing the problems it is trying
to correct with these standards," yet the PM, 5 standard was upheld nonetheless.
(See supra this section.)

In 2006, EPA once again revised the PM,, and PM, 5 standards. Annual PM,
remained at 15 micrograms per cubic meter (ug/m?®)." EPA revised the 24-hour
PM, 5 standard to 35 ug/m®. EPA also retained the 24-hour PM,, standard but
revoked the annual PM standard.

In 2009, the D.C. Circuit Court of Appeals remanded parts of the 2006 revised
standards to EPA for reconsideration, because the agency had not adequately
explained why the primary annual PM, 5 level (15 ug/m?) is sufficient to protect
public health while providing an adequate margin of safety, as required by CAA
§ 109(b)(1). The Court also remanded the secondary standard for PM, 5, holding
that the agency had “unreasonably concluded that the NAAQS are adequate to
protect the public welfare from adverse effects on visibility.”'® The Court denied
petitions to review the primary daily PM,, standard and EPA’s revocation of the
primary annual PM,, standard.

Ozone

In 2008, EPA tightened the ozone NAAQS, revising the primary 8-hour standard
to 0.075 parts per million (from 0.08)." EPA made the secondary standard identical
to the primary standard. The revised standards require that the three-year average
of the annual fourth-highest daily maximum 8-hour average at every ozone monitor
is less than or equal to the level of the standard. EPA also made conforming changes
to the Air Quality Index. In September 2009, EPA announced it would reconsider
the 2008 ozone standard to determine whether a lower standard may be appropriate.

Lead

In October 2008, EPA significantly strengthened the lead NAAQS, revising the
primary standard from 1.5 ug/m® to 0.15 ug/m®, measured as total suspended
particles (TSP)."”® EPA set the secondary standard at the same level. EPA also
strengthened the lead monitoring network by requiring monitor placement in areas
with sources such as industrial facilities that emit one ton or more per year of lead
and in urban areas with more than 500,000 people. Finally, EPA changed the
calculation method for the averaging time from the current calendar-quarter system
to a rolling three—month period with maximum form, evaluated over a three—year
period.

Nitrogen Dioxide
In July 2009, EPA proposed revisions to the NO, NAAQS that would supplement

262 Fed. Reg. at 38656-57.
362 Fed. Reg. at 38853, 38656 (July 18, 1997).

62 Fed. Reg. at 38853, 38657 (July 18, 1997). The Agency calls the “lack of demonstrated
mechanisms” to support epidemiological findings an “important caution.” EPA has issued the Office of
Air Quality Planning and Standard’s assessment of the policy implications of the latest scientific and
technical information on particulate matter on June 30, 2005. “Review of the National Ambient Air
Quality Standard for Particulate Matter: Policy Assessment of Scientific and Technical Information.”

71 Fed. Reg. 61144 (Oct. 17, 2006).

®Am. Farm Bureau Federation v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009).
773 Fed. Reg. 16436 (March 27, 2008).

1873 Fed. Reg. 66964 (Nov. 12, 2008).
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the existing annual standard by establishing a short-term NO, standard of 1-hour
daily maximum concentrations."

Sulfur Dioxide

In November 2009, EPA proposed to strengthen the SO, NAAQS by revising the
primary SO, standard to a level between 50 and 100 ppb, measured over 1-hour.
EPA intends to consider changes to the secondary standard in a separate
rulemaking.?

Carbon Monoxide
EPA is currently reviewing the NAAQS for carbon monoxide.

The NAAQS are not goals, they are commands. They are the engine that directly
drives much of the complex regulatory machinery established by the 1970
Amendments. As a result, every action concerning them is the focus of intense inter-
est from states, the regulated community, and environmental and public health
interests.

II. STATE IMPLEMENTATION PLANS*
§ 12:8 In general

The Clean Air Act provides two basic mechanisms for attaining and maintaining
the air quality standards. One is uniform national emission limitations, based on
advanced pollution control technologies, for new stationary and mobile sources of
criteria pollutants. Every time an old car is junked and a new one leaves the
showroom, and every time an old factory is torn down and a new one is built over
the rubble, there will be less pollution emitted and in the air. The engine of eco-
nomic growth is hitched to the pollution control program by new source standards
and statutorily mandated review of proposed new sources, which are discussed in
other sections of this chapter." The second mechanism for achieving the air quality
standards is the state implementation plan or SIP. The SIP is an elaborate analyti-
cal and legal construct whose primary function is to prescribe emission standards
for pre-1970 stationary sources and controls on the use of cars and trucks that are
necessary to attain and maintain the NAAQS. The SIPs take into account applicable
new source standards and incorporate new source review programs required by the
Act, but their stationary source and transportation control requirements are their
key elements, because cutting pollution from older factories and modifying the traf-
fic patterns that produce heavy smog in most American cities has proven critical to
achieving the air quality standards.

State implementation plans are devised in an analytically and institutionally
complex process. The country is divided into air quality control regions,? and each
region must have a plan for each criteria pollutant.® The Act prescribes different
criteria for each region or portion of a region, depending on whether or not the air
quality standards have been attained and the extent of the pollution in each nonat-

974 Fed. Reg. 34404 (July 15, 2009).

2074 Fed. Reg. 64810 (Dec. 8, 2009).

*By Phillip D. Reed, updated by Alan J. Gilbert
[Section 12:8]

'See § 12:59 and § 12:86.

2See § 12:9 notes 1-4 and accompanying text.

3See § 12:11 note 1 and accompanying text.
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tainment area.* For example, in areas not in attainment of the NAAQS for a pollut-
ant, the Act requires the plan to impose “reasonably available control technology
(“RACT”)”® on “existing” sources of the pollutant, while in attainment areas, the
plan need not require any controls on pre-1970 sources.® In ozone nonattainment ar-
eas that exceed the NAAQS by less than 15 percent (Marginal Areas), RACT must
be applied to only some of the categories of existing sources for which EPA has
established control technique guidelines; in areas in which ozone levels exceed the
NAAQS by 15 to 33 percent (Moderate Areas), RACT must be applied to any cate-
gory for which EPA has established guidance and any major source not in such a
category. It falls to the states to devise the plans, as the name indicates, but they
must follow statutory and EPA criteria, which have become more extensive and
precise over the years, and states must have their work approved by EPA.” Once ap-
proved, the SIP is enforceable by EPA, and if the state does not produce an ade-
quate plan, EPA is supposed to step in and write a plan itself.® In all, the state
implementation plan is as complex a regulatory mechanism as the human mind can
devise.

The SIP requirements of the Clean Air Act have reached their present state in
four stages. The 1967 Air Quality Act® established the concept of implementation
plans for heavily polluted “air quality control regions” (AQCRs), but left the job
entirely to the states. In 1970 Congress amended the Clean Air Act' to make state
participation as close to mandatory as it could be in our federal system and to
incorporate engineering and legal principles into the process so that SIPs would
have quantified and enforceable emission standards for individual sources. The SIPs
were to attain the NAAQS by no later than 1977. They failed. The 1977 Clean Air
Act Amendments' took the SIP several steps further, extending the attainment
deadlines to 1982 or 1987, mandating special SIP revisions for nonattainment ar-
eas, and tightening the screws on states unwilling to carry the load. The 1970 provi-
sions governing SIPs stayed in force, and the new provisions were simply woven
into the existing legal tapestry, sometimes without attention to the smooth meshing
of old and new. Although there was significant progress, many SIPs again failed to
meet Congress’ deadlines. In the 1990 Amendments, Congress again gave the states
more time, but at the price of more stringent control requirements that appear to
deprive the states of most of their remaining discretion regarding regulation of
existing sources and require especially tough new source review and mobile source
controls. The following pages trace the four stages of evolution of the state
implementation plan.

§ 12:9 The 1967 Air Quality Act: The first small step toward federalization

In 1967 Congress tried to persuade the states to adopt programs to clean up their
heavily polluted cities and industrial centers. The 1967 Air Quality Act first directed
the federal government to designate air quality control regions (AQCRs) “based on

See § 12:12 notes 1-7 and accompanying text, § 12:24 notes 1-11 and accompanying text.
5See § 12:24 note 7 and accompanying text.

8See § 12:14 note 11 and accompanying text.

"See § 12:17.

8Gee § 12:17 note 5 and accompanying text.

*Pub. L. No. 90-148, 81 Stat. 485 (1967), reprinted in United States Code Congressional and
Administrative News p 515.

"°Pub. L. No. 91-604, 84 Stat. 1713 (1970), reprinted in United States Code Congressional and
Administrative News p 1954.

"Pub. L. No. 95-95, 91 Stat. 686 (1977), reprinted in United States Code Congressional and
Administrative News p 685.

27



§ 12:9 Law or ENVIRONMENTAL PROTECTION

jurisdictional boundaries, urban-industrial concentrations, and other factors includ-
ing atmospheric areas necessary to provide adequate implementation of air quality
standards.” The Act expressly provided for the revision of AQCR designations
where “necessary to protect the public health and welfare and after consultation
with appropriate state and local authorities.” Congress anticipated that the regions
would generally be congruent with the major metropolitan areas of the country.®
The air quality control regions were to be the sole targets of federal pollution control
efforts. The state government was to set a region-specific air quality standard for
each area* and then design and implement programs to attain the standards.

The federal government had an advisory role in this system. It issued air quality
criteria, which identify known health effects of major pollutants at various
concentrations, and developed guidance on what technologies were available to
control various types of sources of the same pollutants.® The states were to refer to
this information in setting air quality standards for their AQCRs, but those stan-
dards were to balance health effects with the cost and feasibility of controlling the
particular sources in those regions.® Enforcement was through administrative or
court actions against individual polluters, which proved very difficult to resolve. So
many sources contributed to urban pollution that it was difficult to determine how
much control to require of any individual source.” The federal government could
only enter the picture if states failed to promulgate air quality standards, there
were interstate pollution problems jeopardizing public health, or a state’s governor
requested federal intervention.® To enforce the law, the federal government could
invoke cumbersome conference proceedings or sue.’ The system proved ineffectual.

The main contribution of the 1967 Act was the establishment of AQCRs. The
starting point for cleaning up air pollution (or any other kind for that matter) is
figuring out where the pollution originates. This may not be an easy task, because
the air pollution monitored at any point on any day may come from many sources,
large and small, located at various distances from the monitor. Moreover, the sources
responsible for the smog or smudge will change from day to day, depending on the
weather and the prevailing winds. Despite these complications, it is possible to map
out regions including both heavily polluted air and most of the sources typically
causing it. When Congress first became serious about air pollution control in 1970 it

[Section 12:9]

1967 Air Quality Act § 107(a)(2), reprinted in United States Code Congressional and Administra-
tive News p 522.

21967 Air Quality Act § 107(a)(2), reprinted in United States Code Congressional and Administra-
tive News p 522.

3See O’Fallon, Deficiencies in the Air Quality Act of 1967, 33 Law & Contemp. Probs. 275, 284
(1968).

41967 Air Quality Act § 108, reprinted in United States Code Congressional and Administrative
News p 523.

1967 Air Quality Act § 107(b)(c), reprinted in United States Code Congressional and Administra-
tive News p 522.

61967 Air Quality Act § 108(c), reprinted in United States Code Congressional and Administrative
News p 523.

"See Jorling, The Federal Law of Air Pollution Control, in Federal Environmental Law 1058,
1061-62 (1974); O’Fallon, Deficiencies in the Air Quality Act of 1967, 33 Law & Contemp. Probs. 275,
284 (1968).

81967 Air Quality Act § 108(c)(4), reprinted in United States Code Congressional and Administra-
tive News p 525.

1967 Air Quality Act § 108(c)(4). See Jorling, The Federal Law of Air Pollution Control, in
Federal Environmental Law 1058, 1061-62 (1974); O’Fallon, Deficiencies in the Air Quality Act of 1967,
33 Law & Contemp. Probs. 275, 284 (1968).
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mandated the identification of AQCRs, areas combining heavy pollution and
concentrations of the sources of that pollution, as the focal points of abatement
efforts. That exercise in geography had begun with the 1967 Act and the resulting
state and federal efforts to define the areas within which pollution made the air
unhealthy to breathe or otherwise harmful to the public welfare.

§12:10 The 1970 Clean Air Act Amendments

The foundation of the 1970 Clean Air Act’s new approach to air pollution control
was built of three principles: nationalization, quantification, and accountability. The
amendments nationalized the institutional machinery for regulating air pollution to
make certain the national air quality goals would be met across the country despite
regional differences in industry, meterology, topography, automobile use, and
economics. The new system is often referred to as a federal-state “partnership.” If
that is what it is, the federal government clearly is the senior partner, with control
over the agenda and the purse strings. The 1970 Act also quantified the regulatory
scheme in terms of air quality objectives, allowable emissions from individual pol-
luters, and the time for compliance with both. The existence of quantified goals for
individual and collective pollution control and finite deadlines for attaining them
meant that the key players in the system, EPA, the states, and industry, could be
held accountable. Accountable they were, with each subject to potentially severe
sanctions for failure to comply. While any rational observer can see in the Act clear
evidence that Congress did not expect nationalization, quantification, and account-
ability to be carried to their logical extremes, it is also clear that Congress expected
these three principles to be applied rigorously.

The SIP provisions of the Clean Air Act play two critical roles. First, they bridge a
gap between air quality standards and enforcement. Clean air became not just a
goal, but an enforceable mandate. Second, the SIP process created new state-federal
institutional machinery; the cumbersome, but powerful “partnership,” held together
with shared responsibilities and resources, and motivated by statutory deadlines
and public accountability. The federal partner had the leverage to ensure the job
was done and in accord with national priorities; the state partners had the re-
sources and political sensitivity to get the job done at the local level.

The SIP was the missing link in air quality enforcement. Prior to 1970 the stan-
dard approach in federal pollution control law was to directly enforce environmental
quality standards. That approach failed because enforcement must be source-
specific, but environmental quality standards register aggregate pollution. Wherever
more than one source contributes to pollution of a river or air basin, it is difficult to
translate environmental quality goals into control requirements for individual
sources through enforcement. Where tens, or hundreds, or thousands of sources con-
tribute, it becomes impossible. The 1970 Clean Air Act took the specification of stan-
dards for individual polluters out of the enforcement process and put it into a new
state planning process.

After EPA promulgates or revises a NAAQS, each state has a limited time in
which to prepare a SIP or revisions to the existing plan, which explains how the
state will go about attaining the standard and maintaining it thereafter." There
must be a separate plan for each criteria pollutant, and a separate plan for attain-
ment and maintenance in each AQCR. The states may factor into their calculations
the emission reductions that are likely to result from implementation of federal

[Section 12:10]
TClean Air Act § 110(a)(2), 42 U.S.C.A. § 7410(a)(2).
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standards of performance for new “stationary” sources® (e.g., factories) and emission
control requirements for new motor vehicles,® but must add any necessary emission
controls for stationary sources already in operation, preconstruction review for new
factories, and limits on automobile use. This system was to take the guesswork out
of pollution control decision making and enforcement. Quantitative air quality stan-
dards would be translated into quantitative emission limitations for individual
sources.

The SIP requirements of the 1970 Amendments not only filled a gap in the enforce-
ment process, they created a new institutional model, locking the states and federal
government into a partnership that would get the clean air job done and with a
degree of consistency across the land. Every step in the SIP process was governed
by a deadline, culminating in deadlines for attainment of the NAAQS. To make sure
the state programs lived up to these exacting standards, the Act required EPA
oversight and approval of all key activities. To make the states jump through all
these hoops, Congress provided program money and threatened federal takeover of
air pollution control planning and enforcement. The 1970 Amendments were
intended to force the states to control air pollution. The Supreme Court described
the program as Congress “taking a stick to the states.” Federal control had replaced
federal assistance. With regard to both enforcement and institutional issues, the
SIP component of the Clean Air Act was a bold experiment and, interestingly, one
Congress was not to repeat in subsequent federal pollution control laws.? Indeed, in
the 1990 Amendments, Congress signalled its serious disenchantment with the
planning approach to air-quality control, building into the Clean Air Act the basic
elements of the Clean Water Act’s regulatory scheme: federal emission control stan-
dards for existing sources as well as new ones, and federally enforceable operating
permits. The SIPs will continue to play a major role in the Act’s implementation,
but they may have been pushed off center stage.

§12:11 The 1970 Clean Air Act Amendments—Air quality control regions

The 1970 Clean Air Act Amendments kept the 1967 Act’s AQCR scheme, but
revised its role and focus. The Amendments made three changes. First, they required
that the rural areas not included in 1967 regions be designated as AQCRs as well.
The new Clean Air Act machinery had to be in place in all regions of the country if
it were to see to the attainment and maintenance of the new NAAQS.? Second, the
Amendments eliminated a provision for modifying AQCR boundaries, because
cleanup efforts had been diverted by political efforts to gerrymander the boundaries

%Clean Air Act § 111, 42 U.S.C.A. § 7411.

3Clean Air Act § 202, 42 U.S.C.A. § 7521.

*Train v. Natural Resources Defense Council, Inc., 421 U.S. 60, 64-65, 5 Envtl. L. Rep. (Envtl. L.
Inst.) 20264, 20265 (1975).

5For example, the Federal Water Pollution Control Act Amendments of 1971, Pub. L. No. 92-500,
86 Stat. 816 (1972), codified at 33 U.S.C.A. §§ 1251 to 1376, places primary emphasis on a system of
federal effluent standards and permits, giving water quality planning a secondary role. See § 13:31. See
also Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059 (1981) (a penetrating anal-
ysis of the significance of this distinction for the implementation of the two acts). See also Stewart,
Pyramids of Sacrifice? Problems of Federalism in Mandating State Implementation of National
Environmental Policy, 86 Yale L.J. 1196 (1977) (insightful discussion of the problems of making the
new institutional systems work).

[Section 12:11]

'Clean Air Act § 107(b), 42 U.S.C.A. § 7407(b). States were allowed to continue the existing
regions, but all other areas had to be divided into AQCRs as well.

2See § 12:1.
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of AQCRs to spare specific sources.® Third, the Amendments directed EPA to desig-
nate such interstate and major intrastate AQCRs as it deemed necessary or ap-
propriate for attainment and maintenance of air quality standards, thus giving the
federal government its first authority directly to define AQCRs.* The AQCRs were
important for functional reasons: They were to be the focus of SIPs.® Where the
boundaries were located would determine where the tough state programs needed to
clean up NAAQS violations would take effect. The Act itself, however, did not pre-
scribe any special programs for nonattainment AQCRs.

§ 12:12 The 1970 Clean Air Act Amendments—The scope and substance of
a SIP

Under the 1970 Act, SIPs were required for all areas. EPA initially focused its at-
tention on areas violating the NAAQS, but was forced to provide detailed guidance
for clean areas as well. The thrust of § 110,' the basic SIP provision, was on clean-
ing up areas with more pollution than allowed by the primary NAAQS. All the SIPs
had to do for clean areas, EPA concluded, was keep air quality from dropping below
the secondary standards.? Environmentalists sued, and the Supreme Court eventu-
ally allowed to stand a district court ruling that the Act’s purpose “to protect and
enhance” air quality obligated EPA to do more in attainment areas, even though all
the substantive provisions of the Act were directed toward enhancement.® In re-
sponse, EPA promulgated prevention of significant deterioration (PSD) rules limit-
ing new sources and major modifications of existing sources,* which formed the
basis of a more complex PSD program established in the 1977 Amendments® and,
subsequently, a new set of PSD rules.® The PSD program is covered in § 11.05 of
this treatise. The attention on attainment areas also resulted in an expanded EPA
requirement for air quality maintenance projections and programs for attainment

*The House Committee report on the 1977 Amendments noted that the 1970 Amendments had
eliminated a provision in the 1967 Act allowing revision of regional boundaries. This was attributed to
a tendency for haggling over the boundaries of AQCRs, which took more time and effort than deciding
what to do about the pollution itself. H.R. Rep. No. 294, 95th Cong., 1st Sess. 312 (1977) [hereinafter
cited as 1977 House Committee Report], reprinted in 3 Cong. Research Serv., 95th Cong., 2d Sess., A
Legislative History of the Clean Air Act Amendments of 1977 2779 (Comm. Print 1978) [hereinafter
cited as 1977 Legislative History].

4Clean Air Act § 107(c), 42 U.S.C.A. § 7407(c).

*The 1970 Amendments required states to establish a plan for each AQCR. Clean Air Act § 107(c),
42 U.S.C.A. § 7407(c). Clean Air Act § 110(a)(1).
[Section 12:12]

42 U.S.C.A. § 7410.

240 C.F.R. § 51.12(b)(1970) (“In any region where measured or estimated ambient levels of a pol-
lutant are below the levels specified by an applicable secondary standard, the State implementation
plan shall set forth a control strategy which shall be adequate to prevent such ambient pollution levels
from exceeding such secondary standard.”).

3Sierra Club v. Ruckelshaus, 344 F. Supp. 253, 2 Envtl. L. Rep. (Envtl. L. Inst.) 20262 (D.D.C.
1972), aff'd per curiam, 2 Envtl. L. Rep. (Envtl. L. Inst.) 20656 (D.C. Cir. 1972), aff'd by an evenly
divided Court sub nom. Fri v. Sierra Club, 412 U.S. 541, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20684 (1973).

%39 Fed. Reg. 42510 (1974).

5Clean Air Act §§ 160 to 169, 42 U.S.C.A. §§ 7470 to 7479. See § 12:89. This program addresses
both new sources and major modifications of existing sources if they will emit pollution above certain
thresholds.

®The new EPA rules, 40 C.F.R. § 52.21, were upheld in Alabama Power Co. v. Costle, 606 F.2d
1068, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20400 (D.C. Cir. 1979), modified, 636 F.2d 323, 10 Envtl. L. Rep.
(Envtl. L. Inst.) 10001 (D.C. Cir. 1979).
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areas.” Despite these considerations, most SIP attention focused on nonattainment
areas. As such, the programs were like those envisioned by the 1967 Air Quality
Act, focusing state regula tory attention on the heavily-polluted AQCRs, but with
much stronger pressure on the states to actually develop plans.?

Section 110 sets out a list of substantive and procedural requirements for SIPs.?
As enacted in 1970, the Act envisioned that states would rely on emission limita-
tions for stationary sources, transportation control plans to cut pollution from cars
and trucks, and land use control plans to ensure that the siting of new facilities did
not jeopardize attainment. The Act gave the states some flexibility, allowing “other
measures” as necessary. EPA interpreted this language to allow a number of alterna-
tives, including economic incentives." The SIP must also provide for necessary
source and ambient monitoring, enforcement, and staffing. Under the 1970 Amend-
ments, putting these pieces together for a SIP was a three-step process.

§ 12:13 The 1970 Clean Air Act Amendments—The scope and substance of
a SIP—Defining the problem

The first step, defining the air quality problem, was begun by determining how
much more pollution was in the air than the standards allow. The state also had to
project growth over the next ten years and identify areas expected to exceed the
NAAQS in the future as a result.' This exercise, performed by checking air quality
monitoring data or using models to estimate air quality, told the state how big a job
awaited.

The state next had to figure out where the excessive pollution came from. To do
so, it made an “inventory” of sources by counting the big ones, such as power plants
or smelters, and counting or estimating the number of little ones, like boilers in
apartment buildings.? Next, the state estimated the amount of emissions from all

"The 1990 Amendments place even more emphasis on maintenance of the NAAQS, especially in
areas redesignated from nonattainment to attainment. Clean Air Act § 175A, 42 U.S.C.A. § 7505a.

#The Act imposed deadlines by which state plans had to be approved and threatened EPA
promulgation if states were not responsive. See § 12:17 notes 1-5 and accompanying text.

*The provision as originally enacted is reprinted in United States Code Congressional and
Administrative News p 1959.

"Pub. L. No. 91-604, § 4, 84 Stat. 1676 (1970) (new Clean Air Act § 110(a)(2)(B)), reprinted in
United States Code Congressional and Administrative News p 1960 (SIPs had to include “emission lim-

itations . . . and such other measures as may be necessary . . . including, but not limited to, land-use
and transportation controls.”).

"40 C.F.R. § 51.1(n) (1977) (“Control strategy means . . . measures . . . including, but not
limited to . . . Federal or State emission charges or taxes or other economic incentives of

disincentives.”). The same language is included in the current rules. 40 C.F.R. § 51.1(n)(2). Despite this
authorization, states have never sought to use these measures and EPA has not encouraged them to do
so0. These provisions have been moved to 40 C.F.R. § 51.100(n).

[Section 12:13]
40 C.FR. § 51.12(e) (1977). The requirement is still in force. 40 C.F.R. § 51.12(e).

240 C.FR. § 51.13(H (1977). In 1977, Appendixes D, E, and F provided example lists of the infor-
mation to be included in emission inventories. Emission inventories were only required for example
regions, areas with relatively severe problems chosen to demonstrate the efficacy of the state’s control
strategies. See also 40 C.F.R. § 51.13(f) (1985). Thus, the EPA rules allowed the states to limit the most
difficult analytical tasks to a subset of the regions covered by the SIP. The current regulations still
require SIPs to contain a detailed inventory of emissions from point and area sources. 40 C.F.R.
§ 51.114. Appendix A to Subpart A contains tables of the data that must be reported for various types
of sources and contains minimum point source reporting thresholds.

The importance of emission inventories as a basis for reasoned air quality planning is
emphasized to a greater degree in the 1990 Amendments. See, e.g., Clean Air Act § 182(a)(1), 42
U.S.C.A. § 7511a(a)(1) (requiring submission of “a comprehensive, accurate, current inventory of actual
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these sources, using any monitoring data that might be available® and estimating
the rest with various engineering calculations and rules of thumb.*

§ 12:14 The 1970 Clean Air Act Amendments—The scope and substance of
a SIP—Emission limitations

Once the pollutants and sources of concern were identified, the states next were
to develop control strategies. As noted above, control strategies fall into three
categories: emission limits for stationary sources, transportation control plans for
motor vehicles, and new source review. The last two types of strategies are discussed
at length elsewhere in this treatise." The remainder of this section focuses
principally on control strategies for existing stationary sources.

Although states are not limited to this strategy, emission limitations were the ba-
sic building block of stationary source control strategies in the first twenty years of
implementation. Emission limits typically are set for broad categories of sources. In
theory, a state regulatory agency could tailor a package of emission limits for each
criteria pollutant and each AQCR, designing the rules to just attain the NAAQS at
the lowest aggregate cost.? The agency would have to have reams of data on the cost
and feasibility of control at each of the hundreds or thousands of individual sources,
however, and that data is not readily available.? The search for an administratively
feasible method of setting emission limits usually led to uniform standards for
broad categories of sources, based on general notions of what is technologically
feasible for those sources and not too costly. The broader the category, the easier the
process, which could follow either of two tracks.

The state might take an aggressive approach, setting the categorical standard at
a level associated with highly efficient controls. Flexibility could be built into such a
system by allowing the regulated community to make a case for lower standards for
subcategories with special technological or economic difficulties during the standard-
setting process or by allowing variances for hard-hit individual sources.

An alternative to the aggressive SIP approach was to set the categorical standard
at the level of the least common denominator to ensure that it was “reasonable”
across the board. So long as the emission reductions resulting from imposition of the
standard would produce attainment of the NAAQS, the Act did not dictate either

emissions from all sources” in marginal ozone nonattainment areas). Emissions inventories have
proven more difficult to complete than originally contemplated by the states. See Inside EPA’s Clean
Air Rep., July 28, 1994, at 3.

%40 C.F.R. part § 51 (1977), Apps. D, E, F.

*EPA used to publish air pollution guidelines for estimating emissions from various categories of
small point sources and area sources in the appendices of Part 51. 40 C.F.R. part § 51 (1977), Apps. D,
E, F. Guidance for estimating emissions in the SIP can now be found online at the website for EPA’s
Emission Inventory Program, at http://www.epa.gov/ttn/chief/eiip/.

[Section 12:14]
1See §§ 12:86, 12:143.

2This possibility has been noted by environmental economists. See, e.g., A. Kneese & C. Schultze,
Pollution, Prices, and Public Policy 88 (1975).

®To do the job right, the agency would have to know the current emissions and contribution to air
pollution and the costs of achieving various levels of pollution reduction at each significant source in a
region. With the help of a mathematical model of the entire system, the planners could come up with a
least-aggregate-cost control strategy. The job could be simplified somewhat by looking at categories of
sources with similar control costs instead of at individual sources, but it takes a significant amount of
information to know what sources to put in what category. The SIP process requires the same kinds of
information, but can focus the analysis on much smaller subsets of sources, for example, those in the
example regions. See § 12:13.
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approach.* The SIP also could vary the categorical standards from one AQCR to the
next, imposing tighter standards where pollution is heaviest.®

The 1970 Act could have been interpreted to allow individual source variances
from categorical SIP standards only under the exacting standards of § 110(f).° EPA,
however, read § 110(a)(3) as requiring it to approve any SIP revision, whether for
an individual source or an entire category, so long as the change would not cause a
violation of the NAAQS.” Section 110(f) was, in EPA’s view, limited to variances
extending beyond the attainment deadline. In one of the pivotal early Clean Air Act
cases, the Supreme Court agreed with EPA.® The result is a fundamental distinction
between the Clean Air Act and the Federal Water Pollution Control Act.’

The 1970 Act has been referred to as “technology-forcing.”"® As to existing station-
ary sources, however, whether and how much force to apply was left largely up to

*The Act requires only that the SIP demonstrate attainment and maintenance and satisfy certain
other procedural and substantive criteria. Within those general constraints, the states may decide how
to allocate the burdens of achieving the Act’s goals. Union Elec. Co. v. EPA, 427 U.S. 246, 6 Envtl. L.
Rep. (Envtl. L. Inst.) 20570 (1976).

®The SIP regulations required states to identify priority air quality control regions, those with
the most severe pollution, and to devote the largest share of planning resources to those regions. 40
C.F.R. § 51.3 (1977). States also imposed more stringent standards on sources located in priority
regions. See, e.g., COMAR 26.11.06.02, Maryland’s SIP (imposing a zero visible emission standard in
certain regions of Maryland).

®As enacted in 1970, § 110(f) provided that a governor could request EPA to extend the compli-
ance deadline for a stationary source or class of mobile sources beyond the attainment deadline for up
to a year upon a showing of (1) good faith efforts to comply, (2) the unavailability of necessary control
technology, (3) the application of interim controls that would reduce the impact on public health, and
(4) the public interest in continued operation of the source or class of source. See United States Code
Congressional and Administrative News p 1962.

"That section, 42 U.S.C.A. § 7410(a)(3), required EPA to approve SIP revisions that satisfied the
requirements of § 110(a)(2) for new SIPs. EPA initially concluded that it had to approve any SIP relax-
ation that did not jeopardize timely attainment and that § 110(f) was limited to cases where the exten-
sion would delay attainment. 40 C.F.R. § 51.32(f) (1973), Train v. Natural Res. Def. Council, Inc., 421
U.S. 60, 71, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264, 20266 (1976). Environmentalists sued when EPA
approved a provision of the Georgia SIP adopting the EPA reading of § 110(a)(3) and allowing categori-
cal individual source revisions so long as they did not interfere with attainment. The Fifth Circuit in-
validated the SIP approval, ruling that § 101(a)(3) only applied to revisions of categorical standards;
changes in individual source limits could only be approved under § 110(f). Natural Res. Def. Council,
Inc. v. EPA, 489 F.2d 390, 4 Envtl. L. Rep. (Envtl. L. Inst.) 20204 (5th Cir. 1973), rev’d sub nom. Train
v. Natural Res. Def. Council, Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264 (1976).

8Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264
(1976). The Court analyzed the relevant provisions of § 110 and concluded that EPA had correctly
perceived a fundamental division of labor between the federal agency and the states intended by
Congress. It reasoned that Congress gave EPA primary responsibility for setting and ensuring the at-
tainment of the NAAQS to EPA but left it to the states to decide how to shape their SIPs to achieve
that end. Thus, any revision of a SIP, whether for an individual source or a category of sources, must
be approved by EPA under § 110(a)(3) if the revision does not impair attainment and maintenance of
the NAAQS. Section 110(f) is intended, not for all individual source variances, but only for those that
will affect attainment. So long as the SIP continued to demonstrate attainment and maintenance, the
state is free to modify its SIP as it chooses, within the procedural and substantive constraints of § 110,
and EPA is powerless to object.

*The FWPCA utilizes the variance approach rejected in Train v. Natural Resources Defense
Council, Inc. Once a categorical standard is in place, individual sources must comply with it unless
they can qualify for one of several narrowly circumscribed variances. A state is powerless to relax a
categorical standard for an individual source just because compliance with that standard is not neces-
sary to achieve the applicable water quality standard. See, e.g., Consolidation Coal Co. v. Costle, 604
F.2d 239, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20511 (4th Cir. 1979); Weyerhauser Co. v. Costle, 590 F.2d
1011, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20284 (D.C. Cir. 1978) (categorical effluent limitations
promulgated by EPA properly preclude variances based on ability of receiving waters to handle added
pollution without violating water quality standards).

1OSee, e.g., Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 87-88, 5 Envtl. L. Rep. (Envtl. L.
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the states." EPA invited a degree of consistency by publishing information on “rea-
sonably available” control technologies for criteria pollutants,'? but states were free
to use other standards. The result of the process was development of a bewildering
variety of stationary source SIP provisions."

Inherent in the concept of an emission limitation is the notion that the amount of
pollutants emitted will be limited. Large emission sources cannot avoid violations of
the air quality standards by cutting emissions only when meteorological conditions
likely will direct the pollution toward air quality monitors or concentrate it under a
temperature inversion. Nor may such sources rely on tall smokestacks to disperse
pollution.™

EPA came to this interpretation slowly. Initially, it deemed tall stacks and
intermittent control strategies (ICS) acceptable as emission limitations."” While that
interpretation was in force (and in the years leading up to the 1970 Amendments),
hundreds of powerplants and smelters were equipped with very tall smokestacks to
avoid the high cost of removing sulfur from their flue gas.'® After having its policy
rejected by the courts in 1974,"” EPA adopted the principle that sources with post-
1970 stacks taller than “good engineering practice” would normally dictate must be
regulated as though they had shorter stacks, unless tall stacks were the best avail-
able technology or where alternative controls (i.e., scrubbers) were “economically
unreasonable or technologically unsound.”® In 1977 Congress tightened the ban on
tall stacks further, but the stack height issue was not put to rest.”

Inst.) 20264, 20271 (1976).

"Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 91, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264,
20271 (1976) (“so long as the national standards are being attained and maintained, there is no basis
in the present Clean Air Act for forcing further technological developments”).

2Gce, e.g., 40 C.F.R. part 51 App. B (1977) (“Examples of Emission Limitations Attainable with
Reasonably Available Technology” promulgated in 1971 at 36 Fed. Reg. 23398, 25233.).

BFor example, for manufacturing sources located in the urban/industrial AQCRs of the state, the
Maryland SIP set a particulate standard of 0.05 grains per standard cubic foot of dry exhaust gas
(gscf) for confined sources built after 1972. For such sources built before 1972, the standard was a slid-
ing scale in which allowable emissions varied with the size of the manufacturing process, COMAR
22.11.06.03, with separate standards for glass manufacturing and iron and steel production plants.
COMAR 22.11.10.04; 26.11.25. In contrast, New Jersey required all manufacturing sources, except
glass manufacturers, to achieve either 99 per cent removal of particulates or a 0.02 gscf standard. N.dJ.
Admin. Code § 7:27-6.2.

"Clean Air Act § 123, 42 U.S.C.A. § 7423.

3See Sierra Club v. EPA, 719 F.2d 436, 439, 13 Envtl. L. Rep. (Envtl. L. Inst.) 21001, 21001,
21002 (D.C. Cir. 1983), cert. denied sub nom. Ala. Power Co. v. Sierra Club, 467 U.S. 1248 (1984).

"® Natural Res. Def. Council, Inc. v. EPA, 489 F.2d 390, 394-396, 4 Envtl. L. Rep. (Envtl. L. Inst.)
20204, 20210-20211 (5th Cir. 1974), rev’d on other grounds sub nom. Train v. Natural Res. Def.
Council, Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20532 (1975) (EPA properly rejected Ken-
tucky SIP that allowed tall stacks and ICS to attain the NAAQS). EPA’s 1976 guidance barred tall
stacks unless practicable alternative technologies were not available or were too expensive. In 1977,
Congress amended the Act to flatly prohibit use of tall stacks. Clean Air Act § 123, 42 U.S.C.A. § 7423.
EPA’s rules implementing the new provision have been controversial. See Sierra Club v. EPA, 719 F.2d
436, 13 Envtl. L. Rep. (Envtl. L. Inst.) 21001 (D.C. Cir. 1983), cert. denied sub nom. Ala. Power Co. v.
Sierra Club, 467 U.S. 1248 (1984) (overturning EPA’s tall stacks rules as too lenient). EPA’s modified
rules also were generally upheld, but were remanded in part. Natural Res. Def. Council, Inc. v.
Thomas, 838 F.2d 1224, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20519 (D.C. Cir. 1988), cert. denied, 488 U.S.
901 (1988).

""Natural Res. Def. Council, Inc. v. EPA, 489 F.2d 390, 394-96 (5th Cir. 1974), rev’d on other
grounds sub. nom., Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 95 S Ct. 1470 (1975).

8See 40 C.F.R. § 51.118.

®See, e.g., 54 Fed. Reg. 40001 (1989) (postponing a decision on whether SIP provisions for 15
Georgia powerplants had to be revised to remove credits for tall stacks, because applicable provisions
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§ 12:15 The 1970 Clean Air Act Amendments—The scope and substance of
a SIP—Modeling

The last step in the SIP process is to use air quality models to demonstrate that
the emission reduction produced by the control strategies will attain and maintain
the air quality standards in each AQCR. The analysis also must demonstrate that
projected growth will not cause the region to slip out of attainment.' There are two
levels of models in terms of their sophistication. The first level consists of relatively
simple techniques to estimate air quality impact from a specific course or catalogs of
sources. These are called screening models. These techniques can eliminate more
detailed modeling for sources that clearly will not cause or contribute to ambient air
concentrations in excess of either a NAAQS or allowable PDS increment. The second
level is more sophisticated and includes more detailed analysis of chemical and
physical atmospheric processes; these are called refined models. EPA’s guidance
sets out its preferred modeling techniques in 40 C.F.R. Part 51, Appendix W, but
this guidance also contains minimum requirements for all air quality models. Use of
alternative models is acceptable if they meet the minimum requirements.? Some of
the models utilized are Simple-Terrain Stationary Source Models, which have both
screening techniques and refined modeling techniques. Models used in complex ter-
rains likewise contain both screening and refined techniques. Specific models have
been developed to address ozone, PM, 5, PM,,, CO, NO,, lead, and visibility with
particular focus on complex issues like regional transport.®* These complicated
computerized mathematical models can take into account the relative locations of
air quality monitors and major sources, as well as prevailing weather conditions, to
provide more precise estimates of the air quality impacts of the control strategies.*

If emission limitations, transportation controls, and new source review are SIP
building blocks, then air quality modeling is the engineering science that explains
how to put them together into a viable structure. Some might argue, however, that
modeling is more sorcery than science. Computer modeling is an extremely complex
and imprecise tool, and its accuracy diminishes with the number of sources, the
distance between source and monitor, and the variation in the terrain.’ The use of
modeling in designing and evaluating SIPs is an inviting target for criticism because
of its unavoidable imprecision, but the courts generally have recognized that model-
ing is the only tool EPA and the states have to carry out the air quality analyses
required by the Act and have deferred to the agencies’ technical expertise on these

of EPA rules had been remanded). Intermittent control strategies live on, though in limited
circumstances. See 40 C.F.R. § 69.12 (fuel switching utilized as a sulfur dioxide control at the Cabras
and Piti power plants on Guam).

[Section 12:15]

"The requirement to demonstrate the adequacy of the SIP to achieve timely attainment is cur-
rently at 40 C.F.R. § 51.112. 40 C.F.R. Part 51, Appendix W contains guidelines on air quality models.
The SIP also had to show that factors like stack heights, topography, and spatial distribution of emis-
sions would not preclude attainment. See 40 C.F.R. Part 51, Subpart G and Appendix W.

240 C.F.R. Part 51, Appendix W.

%40 C.FR. Part 51, Appendix W.

*The state was free to choose its own diffusion model, subject to EPA approval, and EPA identi-
fied two acceptable alternatives in the regulations. 40 C.F.R. § 51.13(c)(3) (1977). The diffusion models

can predict air quality impacts at multiple locations and therefore are not tied to the worst location, as
are rollback models.

5See Cleveland Elec. Illuminating Co. v. EPA, 572 F.2d 1150, 1162-63, 10 Envtl. L. Rep. (Envtl. L.
Inst.) 20312 (digest) (6th Cir. 1978), cert. denied, 439 U.S. 910 (1978) (description of the RAM model
used by EPA for estimating the air quality effects of sulfur dioxide emitting sources in a region). See
also 40 C.F.R. Part 51, Appendix W (providing guidelines for complex terrain models).
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issues.®

The “scientific” approach for translating a general air quality standard into en-
forceable, source-specific emission limitations is riddled with imprecision. Each
calculation requires major assumptions and can be well off the mark. Errors at dif-
ferent stages might cancel each other out, but also could be additive. Moreover, the
system is so complex that it is easy to manipulate pieces of it to come up with any
desired result. To make it work, EPA had to develop detailed planning and model-
ing guidance, whose own complexity is a bar to understanding the process and a
barrier to innovation.’

§12:16 The 1970 Clean Air Act Amendments—The scope and substance of
a SIP—Enforcement

In addition to the control strategies and attainment demonstrations themselves,
SIPs had to identify legal mechanisms to impose the emission limits on individual
sources. These might be regulations, permits, orders, or some combination of these
measures.'

§ 12:17 The 1970 Clean Air Act Amendments—The SIP process: The
federal/state partnership at work

The SIP development process is quite an undertaking for the states, but the

®Cleveland Elec. Iluminating Co. v. EPA, 572 F.2d 1150, 1162-63, 10 Envtl. L. Rep. (Envtl. L.
Inst.) 20312 (digest) (6th Cir. 1978), cert. denied, 439 U.S. 910 (1978). See also Hawaiian Elec. Co. v.
EPA, 723 F.2d 1440, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20328 (9th Cir. 1984); Republic Steel Corp. v.
Costle, 621 F.2d 797, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20287 (6th Cir. 1980). But see Chemical Mfrs.
Ass’n v. EPA, 28 F.3d 1259, 24 Envtl. L. Rep. (Envtl. L. Inst.) 21210 (D.C. Cir. 1994) (designation as a
“high risk” chemical overturned under the hazardous air pollutant program because the model used by
EPA bears no rational relationship to the behavior of the chemical).

7See, e.g., Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA
L. Rev. 740, 778 (1983) (available data indicates that between 1973 and 1978, ambient concentrations
of sulfur dioxide declined by 20 percent, but emissions declined much less. One possible explanation is
manipulation of monitoring information achieved by relocating monitors); 58 Fed. Reg. 38815 (1993)
(air quality modeling guidelines incorporated as Appendix W to 40 C.F.R. part 51).

[Section 12:16]

'Clean Air Act § 110(a)(2)(C), (D), 42 U.S.C.A. § 7410(a)(2)(C), (D). The 1970 Act did not specify
how the emission limitations were to be imposed. The process posed a serious administrative challenge
for many states. A permit system might be the logical option, but for those states that followed EPA’s
recommendation and made SIPs effective immediately, see Train v. Natural Resources Defense Council,
Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264 (1976), hundreds or even thousands of
permits would have to been issued very quickly. Some states dealt with this problem by requiring all
sources to be registered and establishing permit programs only for construction or modification of
(including installation of controls on) sources over a given size (e.g., New Jersey). Environmental Law
Institute, The Response to State and Local Regulations on Emissions to the Atmosphere 29-31 (1979)
(unpublished manuscript available at Environmental Law Institute). By treating installation of control
equipment as a modification, states in the latter category could bring every source requiring installa-
tion of controls, i.e., most sources with significant air pollution problems, into the permit system, but
on a staggered schedule. Sources were not considered in violation of the SIP until the state had
determined that their emissions exceeded the applicable limits. The air pollution control agencies
would then issue orders to define the control systems needed to satisfy the SIP emission limits. Thus,
although, in theory, the SIP was effective immediately, in practice, the emission limits did not become
effective with regard to an individual facility until the state enforcement staff got around to determin-
ing what controls, if any, were required, and issuing an order. Sources not large enough to require
permits could still be regulated through the enforcement process if they proved to be problems. The
administrative job was trimmed down to manageable proportions, particularly if the SIP was designed
only to require the largest sources to install controls. For example, when Connecticut began implement-
ing the Clean Air Act, over 10,000 sources were registered, but less than 400 were in violation of the
SIP. Connecticut Enforcement Project, Economic Law Enforcement, Volume II: Air Pollution, II-7
(1975).
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Clean Air Act does not require them to do it alone. Indeed, the Act puts EPA in full
charge of the SIP process. It creates an administrative system for implementing the
state-federal partnership that recognizes state sovereignty, but gives EPA theoreti-
cal control of every key decision. The result is a system of double regulation,
intrusive federal oversight, and heavy federal pressure to conform. This scheme is
cumbersome, slow, and limited in effectiveness, but it did move air pollution control
regulation far beyond the level it had reached under earlier federal laws. The 1990
Amendments revised various elements of the SIP process in response to some of the
problems that EPA, the states and regulated industry experienced with the original
version over the 20 years leading up to those Amendments. The discussion below
addresses the SIP process as it existed prior to the 1990 Amendments, but identifies
by use of the present tense, those aspects of the older system that still apply.

The states develop their SIPs under their own administrative procedures, though
the Act requires that they give notice and hold public hearings before adopting final
plans.' States must submit their SIPs to EPA for review and approval. EPA must
approve the plans if they demonstrate attainment of the NAAQS within the
statutorily prescribed deadline.? The 1970 Act gave EPA four months to approve or
disapprove a SIP submittal.® If EPA approves a SIP or revision, the federal agency
promulgates it as a federal rule, making the SIP equally enforceable by EPA, the
states, and private citizens.? If it disapproved the rule, EPA’s only recourse ap-
peared to be to promulgate and enforce a substitute rule itself.’

The dual state-federal adoption of every SIP and every SIP revision is extremely
cumbersome. Each must go through the full panoply of rulemaking. The SIP process
has come to be known as a “double-key” system,® and each key can take months or
years to turn. The federal system is complex, but many state systems are even more
complicated; for example, some states’ rules require legislative approval.” This
procedural duplication, intended to safeguard the Act’s national goals from too
much federalist diversity, sometimes afflicted the SIP process with procedural rigid-
ity bordering on rigor mortis.

The 1970 Act gave most of its attention to promulgation of SIPs, but also
contemplated that SIPs would be revised from time to time. The SIPs themselves

[Section 12:17]
'Clean Air Act § 110(a)(1), (2), 42 U.S.C.A. § 7410(a)(1), (2).
2Clean Air Act § 110(a)(2), 42 U.S.C.A. § 7410(a)(2).

3Clean Air Act § 110(a)(2), 42 U.S.C.A. § 7410(a)(2). It was not clear from the statute, but the
four-month deadline generally was applied to SIP revisions as well as to original submittals. See, e.g.,
City of Seabrook v. EPA, 659 F.2d 1349, 11 Envtl. L. Rep. (Envtl. L. Inst.) 21058 (5th Cir. 1981). The
Supreme Court held that the four-month deadline in old § 110(a)(2) did not apply to revisions. Gen.
Motors Corp. v. United States, 496 U.S. 530, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20959 (1990). The deci-
sion on that point is moot, because the 1990 Amendments specify a twelve-month deadline for EPA ac-
tion on SIP revisions. See § 12:34.

“Clean Air Act § 113, 42 U.S.C.A. § 7413, gives EPA the authority to enforce any “applicable
implementation plan”; Clean Air Act § 304, 42 U.S.C.A. § 7604, authorizes “citizens” to do likewise. Old
Clean Air Act § 110(d), 42 U.S.C.A. § 7410(d), defined “applicable implementation plan” as “the
implementation plan, or most recent revision thereof, which has been approved under subsection (a) of
this section or promulgated under subsection (c) of this section and which implements the require-
ments of this section.”

SPrior to the 1990 Amendments, the Clean Air Act § 110(c), stated that “the Administrator shall”
promulgate a substitute SIP or SIP provision on disapproving all or part of a state’s submittal. See
§ 12:35 for a discussion of the role of the federal implementation plan under the 1990 Amendments.

5See, e.g., Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059, 1060, 1078-93
(1981).

"Connecticut Enforcement Project, Economic Law Enforcement, Volume II: Air Pollution, IV-8
(1975) (SIP enforcement rules approved by Standing Legislative Regulations Review Committee.).
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are to provide for revision when the NAAQS are changed, when new control
measures become available, or when EPA notifies the state that the previously-
approved SIP plan is inadequate to attain the NAAQS or otherwise violates the
Act.? States may revise SIPs for categories of sources or individual sources® and any
revision of the requirements of the plan, whether a minor procedural change, a
tightening of emission limits for major source categories, or a variance for one plant,
requires a formal SIP revision through the cumbersome double-key promulgation
process. The SIP revision paperwork load can swamp EPA at times." It also may
discourage innovation, since a source coming up with a better method for controlling
its emissions would have to make it through the SIP revision swamp to get the
change approved." Bureaucratic ingenuity can eliminate some of this red tape,' but
the Clean Air Act does not leave even the most creative bureaucrat much leeway."

§ 12:18 The 1970 Clean Air Act Amendments—Implementing the 1970
amendments

In the early 1970s, the SIP process moved along reasonably well where it called
for controls that were not too expensive or disruptive, but broke down whenever it
came up against strong resistance. States were unwilling or unable to do what had
to be done to clean up ailing basic industries or to wipe out big-city smog. EPA
quickly found that the power Congress had given it in the Act was deficient in sev-
eral respects. The Agency could not compel a state to adopt a SIP that EPA deemed
adequate. Nor could EPA easily take over the SIP workload. Moreover, on several
occasions Congress itself pulled the rug out from under the Agency when EPA did
try to get tough.

The 1970 SIPs were a significant step forward. They were submitted to EPA in
relatively timely fashion.' They imposed workable new emission control require-
ments on many source categories.? They began to forge the federal-state-local

8Clean Air Act § 110(a)(2)(H), 42 U.S.C.A. § 7410(a)(2)(H).

®Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264
(1976).

10During the late 1970s and early 1980s, when EPA was reviewing nonattainment area SIP revi-
sions for hundreds of areas across the country, hundreds of applications for emission trades or
“bubbles,” in addition to the normal flow of individual source and categorical revisions, SIP revisions
could languish in EPA two years awaiting approval. Pedersen, Why the Clean Air Act Works Badly,
129 U. Pa. L. Rev. 1059, 1079 (1981).

"See, e.g., Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA
L. Rev. 740 (1983).

2EPA developed two mechanisms for speeding review of SIP revisions. “Parallel processing” al-
lowed EPA to begin its review of the revision while the state process was still under way. See § 12:39
note 1. “Generic bubble rules” are state rules for approving all SIP modifications involving emission
trades of a given type. See § 12:51 note 8 and accompanying text. Once EPA approves the state’s ge-
neric rule, the state may allow trades under the rule without EPA approval, although EPA retains
authority to audit the state’s implementation of its generic rule. For areas that failed to meet 1982 or
1987 attainment deadlines, EPA curtailed use of generic bubble rules in 1988 and 1990 SIP calls. 53
Fed. Reg. 34500 (1980); 55 Fed. Reg. 30973 (1990). See § 12:31.

®For a thorough explanation of the statutory constraints on efficient implementation of the Clean
Air Act, see Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059, 1080-85 (1981).
[Section 12:18]

"Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059, 1073-74 (1981).

2Technologies that could effectively control the criteria pollutants or their precursors were in use
in a number of industries by 1970. The 1970 SIPs caused the spread of such controls, both within
industries in which they already were in use, and to other industries as well. Large coal and oil fueled
powerplants were equipped with electrostatic precipitators to control particulates. Numerous medium-
sized industrial point sources of particulates were controlled with “baghouses.” Many utilities,
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institutional framework necessary for effective national air pollution control
regulation.® All this did not add up to the giant step Congress had mandated,
however.

§ 12:19 The 1970 Clean Air Act Amendments—Implementing the 1970
amendments—Transportation control plans

The SIP process broke down where the pollution problems addressed required
major corrective action that would impinge heavily on economically fragile major
industries or on the general public. The toughest nut for SIPs to crack was
transportation control planning. Transportation control plans (TCPs) were needed
to control smog—the criteria pollutant originally named “photochemical oxidants”™—
which is formed in the atmosphere as complex reactions cause hydrocarbons and
nitrogen oxides to react in the presence of sunlight. Smog has many components,
the principal one known to be harmful being the oxidant ozone. Regulating the
problem is hampered by the fact that the reactions producing smog are not fully
understood." Cars and trucks, which are the principal means by which the life blood
of most American cities flows, are major sources of hydrocarbon and nitrogen oxide
emissions. In 1970 every major U.S. city had a significant smog problem. Many
urban areas also had harmful concentrations of carbon monoxide from motor vehicle
emissions.? The new car emission standards were expected to take much of the smog
out of the air, but they were delayed, putting pressure on SIP transportation control
plans to handle the entire problem.® In some areas the problem was so severe that

particularly in the eastern states, which had burned high-sulfur fuels were required to shift to low-
sulfur oil or coal. 5 Air Pollution 678 (A. Stern, ed. 1977).

3The Clean Air Act took an established, cooperative institutional network of local health agencies,
state air pollution control agencies, and federal agencies and forced them to work together in an ag-
gressive, highly technical regulatory program. The 1970 Clean Air Act was in part a product of the rec-
ognition by air pollution control professionals at all levels of government that none of them could
tackle the problem effectively on its own. See, e.g., 1 Congressional Research Service, A Legislative
History of the Clean Air Act Amendments of 1970 1231-320 (1974) [hereinafter cited as 1970 Legisla-
tive History] (reprinting testimony from federal officials about existing institutional capabilities and
needs should there be a national regulatory program). In response, Congress forged a federal-state-
local partnership that was a logical solution on paper, but which expected a good deal from each
partner. Development of SIPs for areas with air pollution in excess of the NAAQS was a high-stakes,
politically sensitive job for state and local agencies; a job that had to be performed with imperfect ana-
lytical tools, under the more or less watchful eye of “the feds” at EPA. The state and local agencies got
federal program grants, but also were dependent on EPA for technical guidance on a host of issues. For
its part, EPA had to climb a mountain of paperwork and swim an uncharted sea of technical questions,
all while fighting dozens of lawsuits filed by industry and environmentalists. The learning curve for all
concerned with the initial SIP process was steep indeed. Despite the problems, the partnership has, for
the most part, held together. The institutional expertise and working relationships that were forged in
the initial SIP process made possible the more ambitious pollution control efforts mandated by the
1977 and 1990 Amendments.

[Section 12:19]

'Ozone is not emitted; it is cooked up in the atmosphere where “precursor” pollutants, volatile
organic compounds (VOC) and oxides of nitrogen (NOy), react in sunlight to produce a complex
photochemical soup. The exact nature of the reactions and the likely effects of various reductions in
VOC and NOx emissions on the amount of ozone produced are not well understood. For a
comprehensive collection of data on the formation and health and environmental impacts of ozone pol-
lution, see Environmental Criteria and Assessment Office, EPA, Air Quality Criteria for Ozone and
Other Photochemical Oxidants (Aug. 2005) (Second External Review Draft).

In 1972, forty-two AQCRs had violations of the 8-hour primary air quality standard for carbon
monoxide. Council on Environmental Quality, 1974 Annual Report 274 (1974).

*The 1970 Amendments directed EPA to set and enforce mobile source standards that by 1975
would achieve a 90 percent reduction in hydrocarbon and carbon monoxide emissions below the levels
allowable in 1970 cars, but allowed EPA to extend the deadline for compliance for one year. Clean Air
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even with new car controls, severe transportation controls were also needed.*

Concerned over the implications for TCPs of delays in new car standards, EPA
initially allowed states to omit TCPs from their SIPs.® A court decision required
EPA to reverse this policy.®* When the Agency was forced to promulgate a TCP for
Los Angeles, the proposal initially would have required gas rationing to cut motor
vehicle use by 80 percent, but EPA later backed down.” EPA also ran into bitter po-
litical opposition when it tried to require measures like parking surcharges and
bridge tolls to cut commuter traffic into smog-laden cities. Congress curtailed EPA’s
authority to require such measures in 1974, but removed restrictions in 1990.% In
the 1970’s, the Agency declined to step in under the authority of § 110(c) when
many states failed to submit adequate TCPs,® but pushed its authority to its logical
limit by trying to use the enforcement authority of § 113" to compel states to
promulgate adequate plans." Courts of appeals split on whether the Tenth Amend-
ment precluded EPA from thus overriding state sovereignty; the Supreme Court
took the case, but dropped it in a 4-4 deadlock.'? EPA retreated from the
constitutional confrontation and awaited new authority then in the works in
Congress.™

§ 12:20 The 1970 Clean Air Act Amendments—Implementing the 1970
amendments—Steel and utilities

If smog and carbon monoxide are primarily associated with mobile source pollu-

Act Amendments of 1970, Pub. L. No. 91-604, § 6(a), 81 Stat. 499 (§ 202(a)). In 1973, EPA put off the
90 percent control requirement, substituting interim standards some three to four times higher. 38
Fed. Reg. 11355 (1973). Since the first plans had to demonstrate attainment by 1975, the delay in the
new car standards forced the states to show greater reductions in their transportation control plans.

*Perhaps the most extreme example is the transportation plan promulgated by EPA for Los Ange-
les under court order. City of Riverside v. Ruckelshaus, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20043 (C.D.
Cal. 1972). The proposed SIP required gas rationing and other measures designed to cut vehicle miles
traveled in the area by 80 percent. 38 Fed. Reg. 2194 (1973).

536 Fed. Reg. 15486 (1971); 37 Fed. Reg. 10842, 15080, 23085 (1972). See Schoenbrod, Goals
Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA L. Rev. 740 (1983), for a discussion
of the background of these rules.

®Natural Res. Def. Council v. EPA, 475 F.2d 968, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20155 (D.C. Cir.
1973).

"EPA announced its decision not to require gas rationing at 41 Fed. Reg. 45565 (1976).

8Gee Clean Air Act § 110(c)(2)(B), 42 U.S.C.A. § 7410(c)(2)(B) (precluding EPA from requiring
parking surcharge provisions in SIPs and voiding any such requirements already included in SIPs);
Clean Air Act § 110(c)(2)(C), 42 U.S.C.A. § 7410(c)(2)(C) (authorizing EPA to suspend parking supply
management provisions in SIPs). These are the codified provisions of Pub. L. No. 93-319, 88 Stat. 256
(1974). The 1990 Amendments deleted those provisions. Clean Air Act § 110(a)(2), as amended by
§ 101(b) of the 1990 Clean Air Act Amendments.

9See Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA L.
Rev. 740, 770 (1983).

%42 U.S.C.A. § 7413.

"EPA issued enforcement orders under § 113 to compel several states to adopt transportation
control measures deemed essential to ensure attainment. See, e.g., Maryland v. EPA, 530 F.2d 215, 5
Envtl. L. Rep. (Envtl. L. Inst.) 20651 (4th Cir. 1975), vacated sub nom. EPA v. Brown, 431 U.S. 99, 7
Envtl. L. Rep. (Envtl. L. Inst.) 20375 (1977) (EPA lacks authority to use § 113 to compel states to enact
SIP provisions.).

12EPA v. Brown, 431 U.S. 99, 7 Envtl. L. Rep. (Envtl. L. Inst.) 20375 (1977) (since EPA concedes
that its regulations concerning using § 113 to compel states to enact SIP provisions need revision, a de-
cision is unnecessary; decisions below vacated and remanded).

®The 1977 Amendments adopted a different means of giving EPA leverage to persuade states to
adopt SIP provisions deemed necessary by the federal agency: funding sanctions instead of enforce-
ment sanctions to encourage states to enact acceptable SIPs. See Pub. L. No. 95-95, § 129(c), 91 Stat.
686 (1977), codified as a note to Clean Air Act § 172, 42 U.S.C.A. § 7502.
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tion, then particulate matter and sulfur dioxide are primarily associated with heavy
industry and energy generation from fossil fuels. In 1970, both were relatively well
understood problems with established control strategies for most source categories.
One exception was fugitive particulate emissions from industrial sources without
smokestacks, such as steel mill coke ovens and blast furnace casthouses, because
the emissions could not be collected for removal in precipitators, baghouses or
scrubbers.! For sulfur dioxides, the problems were economic and political, as well as
technical. In the early 1970s technologies to remove sulfur from combustion gases at
power plants were unproven and extremely expensive.? Since all sulfur coming out
the stack originated in the coal or oil burned, a technologically simple solution was
to shift to low-sulfur fuels. However, states with large coal mining industries and an
abundance of high sulfur coal balked at making the switch. While many eastern
seaboard states shifted utilities from coal to low sulfur oil, midwestern states with
high-sulfur-coal mining industries shifted to tall smokestacks to disperse the
emissions.’

Major problems with particulate and sulfur dioxide SIPs were not as widespread
as the TCP problems, and EPA responded differently. It tried out its § 110(c) author-
ity with the 1972 Ohio SIP for SO, and part of the 1972 Idaho SIP.* It took over
three years to promulgate the federal provisions, however, and each was in court
two years longer.’ The federal limitations for Ohio ended up being looser than the
state limitations in important respects.® EPA had little interest in § 110(c)
thereafter.

§ 12:21 The 1970 Clean Air Act Amendments—Implementing the 1970
amendments—Deadlines

The SIP process takes place under intense pressure as a result of the planning
and attainment deadlines. The statutory schedules for interim steps are linked to
the attainment deadlines, which in theory is nearly absolute. The 1970 Amend-
ments provided for an extension of up to two years in a state’s attainment deadline
for sources or categories, if the control technology necessary to attain the standard
was unavailable and provided the state did what it could to control emissions from
those sources in the interim.' One other emergency suspension also was available.?

Although the 1970 Act discussed getting into attainment on time in some detail,
it did not address what was to happen to states that had not done so when the clock

[Section 12:20]

'For a description of the technical problems associated with controlling emissions from coke
ovens, see Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th
Cir. 1986).

For an excellent review of the status of flue gas desulfurization technology in this country in the
early 1970s and the gradual evolution of that technology into a realistic regulatory option, see D.
Currie, Air Pollution: Federal Law and Analysis 3-24-3-28 (1981).

3Sierra Club v. EPA, 719 F.2d 436, 13 Envtl. L. Rep. (Envtl. L. Inst.) 21001 (D.C. Cir. 1983).
4See Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059, 1084 n.81 (1981).

3See Cleveland Elec. Illuminating Co. v. EPA, 572 F.2d 1150, 8 Envtl. L. Rep. (Envtl. L. Inst.)
20312 (6th Cir. 1978); Bunker Hill Co. v. EPA, 572 F.2d 1286, 7 Envtl. L. Rep. (Envtl. L. Inst.) 20681
(9th Cir. 1977), reh’g denied, 572 F.2d 1305, 8 Envtl. L. Rep. (Envtl. L. Inst.) 20144 (9th Cir. 1977).

8See Cleveland Elec. Illuminating Co. v. EPA, 572 F.2d 1150, 8 Envtl. L. Rep. (Envtl. L. Inst.)
20312 (6th Cir. 1978).

[Section 12:21]

Clean Air Act § 110(e), 42 U.S.C.A. § 7410(e), repealed, Pub. L. 101-549, Title I, § 101(d)(4), (5),
104 Stat. 2409 (Nov. 15, 1990).

®Clean Air Act § 110(f), 42 U.S.C.A. § 7410(f).
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struck twelve. The overall thrust of the SIP program implied that the consequences
would be severe. There was no apparent authority in the statute to allow construc-
tion of new sources in areas that missed the deadline;® variances for existing sources
probably could only be issued under the exacting standards of § 110(f);* and sources
violating applicable emission limits might be forced to close.® Congress did not
expressly prescribe such dire consequences, however. This oversight might be at-
tributed to extreme optimism, unfortunate oversight, or a hypocritical desire to
leave the really hard choices in air pollution control to EPA.® More likely, however,
Congress did not want to blunt the action- and technology-forcing thrust of the Act
with too many escape valves and intended to amend the Act if the deadlines became
a problem.

As the final 1977 deadline for attainment drew near, EPA was forced to confront
whether it could allow new sources to be built in areas that would miss the deadline.
EPA decided that it could, provided the new sources were equipped with very ef-
ficient controls and “offset” the new emissions by securing at existing sources in the
area, larger emission reductions than the law already required. This Offset Interpre-
tive Ruling’” was the first in a long series of clever compromises by which EPA tried
to give the statutory deadlines clout without letting the consequences become so se-
vere as to destroy political support for the Act.®

By the mid-1970s it was clear that the Clean Air Act had come a long way and
that it had a long way to go. The Act had forced an unprecedented amount of regula-
tory activity® and considerable expenditure on air pollution control." By its own
lights, however, it was a dismal failure. Virtually every urban area of the country
was in violation of at least one air quality standard, and extensions to 1977, the last
date by which the 1970 Act contemplated attainment, would not change the tally."
The SIP mechanisms for forcing state action had stalled when faced with political
opposition based on economic hardship or widespread public inconvenience. Apply-
ing hindsight, one commentator attributes the problem to Congress’ eagerness to

3As enacted in 1970, § 110(a)(4), required (and requires) each SIP to include measures to ensure
that sources subject to new source performance standards not be constructed in areas in which they
would contribute to failure to attain and maintain the NAAQs.

01d § 110(f) was the only provision allowing extensions for individual sources beyond the attain-
ment deadline, and was limited to sources that could not comply because of the lack of effective control
technology and which would take interim measures to minimize emissions. See Train v. Natural Res.
Def. Council, Inc., 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264 (1975).

5Clean Air Act § 113(b), 42 U.S.C.A. § 7413(b), authorizes district courts to restrain violations of
SIPs. In theory, this authority could extend to shutting down a source that was located in an area
violating the NAAQS and that could not by any other means comply with the SIP after the attainment
deadline. See S. Rep. No. 1196, 91st Cong., 2d Sess. 2 (1970), reprinted in 1 1970 Legislative History,
supra note 86, at 402 (“The protection of public health . . . will require major action throughout the
Nation. . . . Some facilities may be closed.”).

6Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA L. Rev.
740 (1983).

741 Fed. Reg. 55524 (1976).
8See §§ 12:28 to 12:31.

9By mid-1977, EPA had promulgated new source performance standards for twenty-four major
industry categories and all fifty states had SIPs, most of which represented significant extensions of
preexisting regulatory programs. Cf. 40 C.F.R. pt. 52 (1971); 40 C.F.R. pt. 52 (1977).

"The Council on Environmental Quality estimated 1976 air pollution control expenditures at $9.4
billion. Council on Environmental Quality, 1977 Annual Report 328 (1977).

"'In late 1977, of the 105 urban areas in the country with populations in excess of 200,000, only
one—Honolulu—was in attainment for the oxidant standard, and one—Spokane—was unclassifiable
due to insufficient data. Council on Environmental Quality, 1978 Annual Report 63 (1978).
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divert to EPA the hard political consequences of Congress’ grand clean air promises.'
Whatever the cause of the 1970 Act’s failure to cure air pollution, Congress’ re-
sponse in 1977 was more of the same medicine.

§ 12:22 The Clean Air Act Amendments of 1977

When it became clear that the Clean Air Act “stick” Congress had given EPA in
1970 had broken without persuading the states to take steps that achieved the air
quality goals, Congress went for the brass knuckles. It extended the attainment
deadlines, but raised the stakes for failure to meet them, and strengthened EPA’s
hand in the SIP partnership. The 1977 Amendments laid atop the 1970 structure
two new levels of stationary source regulatory requirements, a nonattainment
program and a prevention of significant deterioration program. Indeed, the Amend-
ments were a whole new program; “a detailed, technical, complex, and comprehen-
sive response to a major social issue.” Because Congress simply attached the new
programs to the existing framework, the pieces did not all fit.

§ 12:23 The Clean Air Act Amendments of 1977—Changes in Clean Air Act
geography

The new programs added in 1977 needed new geographical foundations. Congress
directed EPA and the states to lay out the new areas over the existing grid of
AQCRs. The Amendments directed the states to submit lists of “air quality control
regions or portions thereof” that would not timely come into compliance with pri-
mary or secondary air quality standards, areas that would be in compliance, and ar-
eas that were unclassifiable due to lack of reliable air quality data.” EPA had to ap-
prove the lists quickly, with appropriate modifications.? EPA decided that the tight
schedule for developing and implementing the new state implementation plans
required by the 1977 Amendments overrode the need for notice and comment on

nonattainment area designations, a decision that lost the Agency a number of court
battles, but did get the ball rolling.?

The 1977 Act provided two means of changing the initial listing, a new section

280e Schoenbrod, Goals Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA L.
Rev. 740, 752 (1983).

[Section 12:22]

1Chevron, USA Inc. v. NRDC, 467 U.S. 837, 848, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20507, 20510
(1984).

[Section 12:23]
'Clean Air Act § 107(d)(1), 42 U.S.C.A. § 7407(d)(1).
2Clean Air Act § 107(d)(2), 43 U.S.C.A. § 7407(d)(2).

3Five courts of appeal overturned EPA’s expedited designations as violations of the Administra-
tive Procedure Act’s notice and comment requirement, 5 U.S.C.A. § 553. U.S. Steel Corp. v. EPA, 649
F.2d 572, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20621 (8th Cir. 1981); W. Oil & Gas Ass'n v. EPA, 633 F.2d
803, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20985 (9th Cir. 1980); N.J. Dep’t of Envtl. Prot. v. EPA, 626 F.2d
1038, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20963 (D.C. Cir. 1980); City of Waco v. EPA, 620 F.2d 84, 10
Envtl. L. Rep. (Envtl. L. Inst.) 20545 (5th Cir. 1980); Sharon Steel Corp. v. EPA, 597 F.2d 377, 9 Envtl.
L. Rep. (Envtl. L. Inst.) 20316 (3d Cir. 1979). Two circuits upheld the decisions, accepting EPA’s argu-
ment that the Clean Air Act’s short schedule for revising nonattainment area SIPs gave it good cause
to depart from the notice and comment path. Cincinnati Gas & Elec. Co. v. Costle, 632 F.2d 14, 10
Envtl. L. Rep. (Envtl. L. Inst.) 20897 (6th Cir. 1980); General Motors Corp. v. Costle, 631 F.2d 466, 10
Envtl. L. Rep. (Envtl. L. Inst.) 20922 (6th Cir. 1980); Columbus & S. Ohio Elec. Co. v. Costle, 638 F.2d
910, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20895 (6th Cir. 1980); Republic Steel Corp. v. Costle, 621 F.2d
797, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20287 (6th Cir. 1980); U.S. Steel Corp. v. EPA, 605 F.2d 283, 9
Envtl. L. Rep. (Envtl. L. Inst.) 20560 (7th Cir. 1979), cert. denied, 444 U.S. 1035, 10 Envtl. L. Rep.
(Envtl. L. Inst.) 20081 (1980) (dissent by Justices Rehnquist, White, and Powell, who would grant cer-
tiorari to resolve split in circuits).

44



Ar § 12:23

107(d)(5),* authorizing changes in the status of listed areas, and section 107(e),® al-
lowing redesignation of the boundaries of air quality control regions; both processes
were to be started by the states. The status of areas on the section 107 list could be
upgraded, as the air in the areas is cleaned and surpasses the NAAQS, or
downgraded as air quality worsens and falls below the levels specified in the
standards.® Although EPA had the final word on the nonattainment area decisions,
it could not subsequently change the designation of areas unilaterally.” Congress
corrected this oversight in the 1990 Amendments.? As to redesignating AQCR bound-
aries, in the 1970 Amendments Congress had tried inflexible boundaries;® in 1977 it
went back to allowing changes in the borders of AQCRs and nonattainment areas,
but only where necessary for efficient program administration.” Though Congress
expected the states to take the lead in revising the list of nonattainment areas, EPA
has veto power."

Under the 1977 Amendments, nonattainment areas could be AQCRs or smaller
units, but generally no smaller than counties. EPA policy required including the
area with polluted air and all areas with significant concentrations of sources
contributing to that pollution, even if they were miles away.”? EPA’s policy generally
was upheld by courts ruling that states were authorized to include in nonattain-

42 U.S.C.A. § 7407(d)(5). The section authorizes states to review and revise the list, subject to
EPA approval.

%42 U.S.C.A. § 7407(d)(5). The section authorizes a state, again with EPA approval, to remap the
boundaries of an air quality control region for purposes of efficient and effective air quality
management.

®Clean Air Act § 107(d)(5) indicates that revisions are to be made “as appropriate,” which would
include both upgrading and downgrading. Revisions in the list are to follow the same procedures as
promulgation of the initial listing.

"EPA claimed authority to reclassify areas after promulgating the original list. The Seventh
Circuit held, however, that EPA’s one chance to second-guess the states’ proposed designations was the
sixty days specified in old Clean Air Act § 107(d)(2). Bethlehem Steel Corp. v. EPA, 723 F.2d 1303, 14
Envtl. L. Rep. (Envtl. L. Inst.) 20090 (7th Cir. 1983).

8Clean Air Act § 107(d)(3), as added by § 101(a) of the 1990 Amendments. The fact that EPA could
not initiate the process of downgrading areas to nonattainment status was an anomaly in a statute
that otherwise seems designed to give the federal government whatever power it constitutionally could
wield to force the states to clean up their nonattainment areas. EPA had only one chance to force a
state to list an area as nonattainment. Where EPA made a mistake the first time or an area regressed
out of attainment, EPA could not force redesignation. If states did not relabel such areas nonattain-
ment, much of the 1977 Amendments’ powerful machinery could not be brought to bear. States must
prepare Part D SIPs for nonattainment areas. See § 12:24 notes 9-11 and accompanying text for a de-
scription of the stringent requirements such SIPs must satisfy. If an area not designated nonattain-
ment nonetheless violates the air quality standards, EPA required the state to upgrade its SIP under
Clean Air Act § 110(a)(2)(H)(ii), but EPA could not impose funding sanctions if the state did not comply,
since the sanctions only applied to Part D SIPs. Since that machinery is politically unpopular, states
could not on their own be expected to call upon it themselves.

*The report of the House Committee on the 1977 Amendments noted that the 1970 Amendments
had eliminated a provision in the 1967 Clean Air Act allowing revision of the boundaries of air quality
control regions due to the “delays and pointless haggling over administrative boundaries that character-
ized the period prior to enactment of the 1970 act.” H.R. Rep. No. 294, 95th Cong., 1st Sess. 312 (1977),
reprinted in 3 Cong. Research Serv., 95th Cong., 2d Sess., A Legislative History of the Clean Air Act
Amendments of 1977 2779 (Comm. Print 1978).

"HR. Rep. No. 564, 95th Cong., 1st Sess. (1977), reprinted in 3 Cong. Research Serv., 95th Cong.,
2d Sess., A Legislative History of the Clean Air Act Amendments of 1977 503 (Comm. Print 1978).
(“Revisions of boundaries for purposes other than improving the capacity of air pollution control agen-
cies to perform authorized functions would be inconsistent with this provision and should not be ap-
proved by the Administrator.”).

See 42 U.S.C.A. § 7407(d)(5).

2For pollutants other than ozone, EPA established the following criterion for mapping the bound-
aries of nonattainment areas: “(5) a nonattainment area should be as small as possible while
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ment areas attainment counties located upwind that included significant sources
and could not use section 107(d)(5) or section 107(e) to delete such counties from
those nonattainment areas.” There was no clear measure of how much pollution
must emanate from an upwind attainment county to warrant its inclusion in a
downwind nonattainment area, but the state bore the burden of demonstrating that
the contribution from the upwind county was not significant. Congress responded to
these developments in the 1990 Amendments by automatically expanding the bound-
aries of certain nonattainment areas.™

§ 12:24 The Clean Air Act Amendments of 1977—Changes in the substance
of the SIP requirements

The 1977 Amendments extended the attainment deadlines to 1982, or to 1987 for
areas for which states could demonstrate such serious smog problems that the 1982
deadline was unattainable despite imposition of all reasonably available control
measures.' The Act directed states to identify areas not in attainment of the NAAQS
and to submit lists of such areas to EPA for approval. The price states had to pay
for the attainment extension was the revision of SIPs to impose new control require-
ments for nonattainment areas.

The 1977 nonattainment area SIP revision program has four parts scattered
about the Act. The first was the section 107 process for identifying nonattainment
areas, which is discussed above. Second was the requirement in section 110 that
states adopt SIP revisions for nonattainment areas.? Third, the 1977 Amendments
added a new Part D® to the statute, setting out in some detail what the nonattain-
ment area SIP revisions had to include. Fourth, the Amendments specified
incremental deadlines for state adoption and federal review and promulgation of the

encompassing all areas of expected violation and all sources of significant impact of those violations.”
46 Fed. Reg. 55724 (1981). In 1983, EPA issued guidance on ozone nonattainment areas, which it later
summarized as follows: “[T]he guidance indicates that urban ozone nonattainment areas should
include all of the urbanized area and all of the significant Volatile Organic Compound (VOC) sources
responsible for the downwind ozone problem.” 49 Fed. Reg. 24130 (1984).

*[11. State Chamber of Commerce v. EPA, 775 F.2d 1141, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20016
(7th Cir. 1986); Ohio v. Ruckelshaus, 776 F.2d 1333, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20013 (6th Cir.
1985), cert. denied, 476 U.S. 1169 (1986). W. Oil & Gas Ass’'n v. EPA, 633 F.2d 803, 10 Envtl. L. Rep.
(Envtl. L. Inst.) 20985 (9th Cir. 1980).

"The Act automatically expands the boundaries of any ozone nonattainment areas in the worst
three classifications to encompass the entire metropolitan statistical area in which the area is located
if the boundaries already are not that broad. Clean Air Act § 107(d)(4)(A)(iv), 42 U.S.C.A.
§ 7407(d)(4)(A)Gv).

[Section 12:24]
101d Clean Air Act § 172(a).

’The requirement that states revise their SIPs for the areas identified as nonattainment was
spelled out, somewhat indirectly, in a new section 110(a)(2)(I) of the Act. Section 110(a)(2) did not
explicitly require that all SIPs include Part D provisions for nonattainment areas. Instead it requires
them to include new source permit programs and appeared to give the states a choice of banning major
new sources and modifications or preparing full Part D SIPs. However, a state choosing not to submit a
Part D SIP should also lose substantial federal funding. Old Clean Air Act § 176, 42 U.S.C.A. § 7576,
precluded issuance of federal air program or transportation grants for nonattainment air quality
control regions that required transportation control plans, lacked approved Part D SIPs after the ap-
plicable deadline, and were not making reasonable efforts to submit them. Thus, while the Part D SIP
could be viewed as a voluntary addition to the basic SIP, in practical terms it was virtually mandatory.
See City of Seabrook v. EPA, 659 F.2d 1349, 1352, 11 Envtl. L. Rep. (Envtl. L. Inst.) 21058 (“The 1977
Amendments . . . required each state to revise its implementation plan for these ‘nonattainment
areas.””).

%Clean Air Act §§ 171-178, 42 U.S.C.A. §§ 7501-7508.
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revised plans in a section codified as note to Part D.* Part D empowered EPA to
impose funding cuts on states that did not develop adequate Part D SIPs, but did
not discuss whether or when EPA was to step in to take over the process. In sum,
the Amendments made an already complicated statute even more complex.

The substantive requirements for nonattainment area SIPs were detailed in Part
D. Old section 172(a) required that the plans demonstrate a strategy for attainment
of primary air quality standards by December 31, 1982, or, under certain circum-
stances with respect to ozone and carbon monoxide, December 31, 1987. Section
172(b) listed eleven essential substantive and procedural components of nonattain-
ment area SIP revisions,’ including a new source permit program, the details of
which were spelled out in old section 173.°® Nonattainment area SIP revisions also
had to, at a minimum, impose reasonably available control technology standards on

*The revised SIPs had to be submitted by January 1, 1979, and approved by July 1, 1979, (for
1982 deadline areas) or submitted by July 1, 1982, (for 1987 areas). Clean Air Act § 172 note, 42
U.S.C.A. § 7502 note.

®01d Clean Air Act § 172(b), set out the eleven requirements as follows:

(1)  be adopted by the State (or promulgated by the Administrator under section 7410(c) of this
title) after reasonable notice and public hearing;

(2)  provide for the implementation of all reasonably available control measures as expeditiously
as practicable;

(3)  require, in the interim, reasonable further progress (as defined in section 7501(1) of this
title) including such reduction in emissions from existing sources in the area as may be
obtained through the adoption, at a minimum, of reasonably available control technology;

(4)  include a comprehensive, accurate, current inventory of actual emissions from all sources
(as provided by rule of the Administrator) of each such pollutant for each such area which is
revised and resubmitted as frequently as may be necessary to assure that the requirements
of paragraph (3) are met and to assess the need for additional reductions to assure attain-
ment of each standard by the date required under subsection (a) of this section;

(5)  expressly identify and quantify the emissions, if any, of any such pollutant which will be al-
lowed to result from the construction and operation of major new or modified stationary
sources for each such area;

(6) require permits for the construction and operation of new or modified major stationary
sources in accordance with section 7503 of this title (relating to permit requirements);

(7)  identify and commit the financial and manpower resources necessary to carry out the plan
provisions required by this subsection;

(8)  contain emission limitations, schedules of compliance and such other measures as may be
necessary to meet the requirements of this section;

(9)  evidence public, local government, and State legislative involvement and consultation in ac-
cordance with section 7504 of this title (relating to planning procedures) and include (A) an
identification and analysis of the air quality, health, welfare, economic, energy, and social ef-
fects of the plan provisions required by this subsection and of the alternatives considered by
the State, and (B) a summary of the public comment on such analysis;

(10) include written evidence that the State, the general purpose local government or govern-
ments, or a regional agency designated by general purpose local governments for such
purpose, have adopted by statute, regulation, ordinance, or other legally enforceable docu-
ment, the necessary requirements and schedules and timetables for compliance, and are
committed to implement and enforce the appropriate elements of the plan;

(11)  in the case of plans which make a demonstration pursuant to paragraph (2) of subsection (a)
of this section—

(A) establish a program which requires, prior to issuance of any permit for construction or
modification of a major emitting facility, an analysis of alternative sites, sizes, production
processes, and environmental control techniques for such proposed source which
demonstrates the benefits of the proposed source significantly outweigh the environmen-
tal and social costs imposed as a result of its location, construction, or modification;

(B) establish a specific schedule for implementation of a vehicle emission control inspection
and maintenance program; and

(C) identify other measures necessary to provide for attainment of the applicable national
ambient air quality standard not later than December 31, 1987.

®The eleven program elements of Clean Air Act § 172(b) did not necessarily supercede the program
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existing sources, and to demonstrate that “reasonable further progress” would be
made toward attainment in the years before the deadline.” The 1977 Amendments
exacted an extra regulatory price for extension of the attainment deadline to 1987.
States with extensions had to establish mobile source inspection and maintenance
(I/M) programs and other added control measures.? Each Part D SIP revision also
had to include a tough new-source-review program prohibiting construction of major
new sources in nonattainment areas without construction permits.’ The revised
SIPs had to condition permit issuance on: (1) either emission reductions from exist-
ing sources, beyond those already required, sufficient to offset the new emissions, or
SIP provisions establishing sufficient extra reductions to achieve a “margin for
growth”; (2) compliance with “the lowest achievable emission rate” by the new
source; (3) compliance with applicable regulations by all other sources in the state
operated by the owner of the new source; and (4) implementation of the SIP for the
nonattainment area in question.'

EPA’s review of Part D SIPs was governed by the procedures and schedule
established in the 1970 Amendments. The 1977 Amendments directed states to
“adopt and submit” SIP revisions for their designated nonattainment areas by
January 1, 1979. Although the Act is not clear on this point, section 110(a)(2)
governed the EPA review, requiring the Agency to “approve or disapprove” the Part
D SIP submission within four months of submittal." Congress tried to make the
states pay heavily for their failure to meet the applicable deadline for Part D SIPs.
Major new source construction in nonattainment areas was automatically banned
when the 1979 deadline passed, and EPA could cut off major sources of federal
financial assistance, including highway funding."

§ 12:25 Implementing the 1977 amendments

The nonattainment area program placed heavy burdens on the states and EPA.
The pollution problems left to be addressed were those that were the least well
understood, the most expensive or politically difficult to correct, or both. Ozone
nonattainment was a large share of the problem. Stationary sources of hydrocarbon
emissions, which contribute significantly to smog, had been virtually unregulated by
most 1970 SIPs." Many such sources were small and numerous, such as dry clean-
ers, print shops, and gas stations, and difficult to control. These sources, along with
oil refineries and the other major stationary sources of hydrocarbon emissions
became the primary target of the new reasonably available control technology
(RACT) requirement. New car emission controls obviously had not solved the smog

elements listed in Clean Air Act § 110(a)(2). Even though the Clean Air Act § 172 list was
comprehensive and includes some items also listed in Clean Air Act § 110, Congress added some provi-
sions for nonattainment SIPs to Clean Air Act § 110, for example, old Clean Air Act § 110(a)(2)(I). Thus,
analysis of the new statutory scheme required the reader to refer back and forth between the two
parts, and on some issues, to make major assumptions about how they should be reconciled.

701d Clean Air Act § 172(b), (3).

801d Clean Air Act § 172(b)(11)(B).

*This program is discussed in depth in the section on new source review. See § 12:86.

'°01d Clean Air Act § 173.

"See § 12:17 note 3.

'201d Clean Air Act § 110(a)(2)(I) (construction ban); Clean Air Act § 176, 42 U.S.C.A. § 7506.
[Section 12:25]

"Most 1970 SIPs relied principally on new car emission limits and transportation control plans to
attain the ozone (photochemical oxidant) standard. It was only in 1977 that EPA began to issue control
technique guidelines (CTGs) for stationary hydrocarbon sources. See Council on Environmental Quality,
1978 Annual Report 68 (1978) (list of the industrial categories for which EPA was preparing or had
prepared hydrocarbon CTGs by mid-1978).
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problem and some of the biggest guns of transportation control had been taken out
of the arsenal.? Congress’ response still concentrated on mobile source controls but
shifted to the question of ensuring the on-the-road effectiveness of the expensive
catalytic converters it had “persuaded” Detroit to install in millions of new cars
under the 1970 Act. In 1970, Congress had not required testing and correction of
the performance of motor vehicle emission controls once cars were out of the
manufacturers’ hands and on the road, perhaps out of fear the job would be
administratively difficult and politically unpopular. But in 1977, when it was clear
that new car emission controls and watered down transportation control plans were
not enough to dispel the smog shrouding most of urban America, the legislators
directed EPA to bite the bullet and force states that needed until 1987 to clean up
ozone nonattainment areas to inspect cars in use to ensure that they continued to
meet the emission standards.

§ 12:26 Implementing the 1977 amendments—Federal standards for
existing stationary sources and on the road vehicles

The 1977 Amendments departed dramatically from the 1970 pattern of uniform
national standards for the new and varied state standards for the old. It was not
that the concepts of federal RACT or of I/M programs were novel.' The difference
was that EPA now had to force these concepts down the throats of states that were
not independently interested.

The RACT requirement for existing sources in nonattainment areas created a
legal foundation for uniform federal standards for old facilities, many of which had
been unregulated under 1970 SIPs that had put the entire burden of attainment on
new source controls and TCPs. Congress did not give much attention to this require-
ment because most of its concern was with new sources in nonattainment areas.?
The statute does not define the term. By implication, the states would decide what
these measures would be in the normal SIP process. However, by issuing control
technique guidelines (CTGs) for categories of stationary hydrocarbon sources, EPA
injected a measure of national uniformity in the system.? EPA gave the guidelines,
which were issued without notice and comment rulemaking, greater clout by an-
nouncing that it would presume that the CTGs were RACT unless the state demon-
strated that an alternative satisfied the statutory requirement. Although this proce-
dure raises questions under the rulemaking provisions of the Act and the
Administrative Procedure Act, it survived court challenge.* While the “reasonably
available” language suggests that RACT is not the most stringent of standards,

2See§ 12:19 notes 5-13 and accompanying text.
[Section 12:26]

'Prior to the 1977 Amendments, EPA SIP rules used the concept of reasonably available control
technology (RACT). See, e.g., 40 C.F.R. § 51.13(b) (1977) (three year deadline for attainment of second-
ary standards for particulates and sulfur dioxide where standards attainable through use of RACT).
See also 38 Fed. Reg. 15197 (1973) (Emission Reductions Achievable Through Inspection and Mainte-
nance and Retrofit of Light Duty Vehicles) codified at 40 C.F.R. part 51, App. N.

2Senate Debate on S.252, June 8, 1977 (statement of Sen. Muskie), reprinted in 3 Cong. Research
Serv., 95th Cong., 2d Sess., A Legislative History of the Clean Air Act Amendments of 1977 712, 712
(Comm. Print 1978) (RACT requirement merely stated).

*The National Commission on Air Quality (NCAQ) reported that “state and local agencies relies
on EPA guidance as to what constitued acceptable levels of control because of administrative conve-
nience, the potential adverse political effects of requiring stricter controls, and a desire to ensure that
implementation of the revised plans would not result in significant increases in costs.” National
Commission on Air Quality, To Breathe Clean Air 17 (1981).

See Nat’l Steel Corp. v. Gorsuch, 700 F.2d 314, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20295 (6th Cir.
1983) (EPA acted reasonably in requiring state to impose CTG as RACT where state did not provide
enough information in original SIP submittal to enable EPA to evaluate the effectiveness of the state’s
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states may not ignore one set of controls if a more effective alternative has already
been proven in the industry.’ It is clear from the Act that states’ obligation to clean
up nonattainment areas extends beyond what is reasonable; the law says they must
do whatever it takes.

The inspection and maintenance program was the first mandatory Clean Air Act
program aimed at motorists’ cars, not traffic. The states required to adopt these
programs generally moved slowly. New legislation usually was required and some
state legislatures balked.® EPA was sensitive to the potential for opposition but
imposed sanctions on several states’ and eventually was successful in breaking re-
sistance in most states,® sometimes with major assistance from citizen groups.® Once
in place, the I/M programs seemed to generate much less controversy than was
stirred by their adoption.™

§ 12:27 Implementing the 1977 amendments—The SIP revision process:
Three rounds of compromise

Despite the difficulty of the problems to be addressed by the nonattainment area
SIP revisions, the schedule was ambitious and laced with sufficient sanctions for
tardiness to make miserable the lives of EPA, states, and industry if the process
became bogged down. It did. The process had four key deadlines: (1) July 1, 1979, by
which Part D SIPs for 1982 nonattainment areas were to have been approved;' (2)
December 31, 1982, by which those areas were to have been brought into attain-
ment;? (3) July 1, 1982, by which 1987 SIPs were to have been approved;® and (4)
December 31, 1987, by which this last round of SIPs were to have accomplished

proposed controls). See also Michigan v. Thomas, 805 F.2d 176, 17 Envtl. L. Rep. (Envtl. L. Inst.) 20235
(6th Cir. 1986) (EPA’s published definition of RACT for fugitive dust emissions is advisory and not
binding on the Agency in its review of the adequacy of a SIP provision promulgated several years after
the definition.).

*Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986).

5See, e.g., Dressman v. Costle, 759 F.2d 548, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20434 (6th Cir.
1985) (EPA’s imposition of sanctions on state for failure to pass legislation for I/M program upheld);
Pacific Legal Found. v. Gorsuch, 690 F.2d 725, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20105 (9th Cir. 1982)
(individual legislators and public interest group lack standing to challenge EPA’s imposition of
construction ban, funding sanctions as a result of California’s failure to enact I/M legislation); Del.
Valley Citizens’ Council for Clean Air v. Pennsylvania, 678 F.2d 470, 12 Envtl. L. Rep. (Envtl. L. Inst.)
20631 (3d Cir. 1982) (civil contempt order for state’s failure to implement I/M program agreed to in
settlement of citizen suit and injunction blocking federal transportation grants to state upheld). See
also § 12:143.

"See § 12:143.
8Gee § 12:143.

®See Del. Valley Citizens’ Council for Clean Air v. Pennsylvania, 678 F.2d 470, 12 Envtl. L. Rep.
(Envtl. L. Inst.) 20631 (3d Cir. 1982). Plaintiff citizens group succeeded in enforcing the I/M require-
ment where EPA had not acted.

"“The opposite has proven true under the 1990 Amendments. The stringent I/M programs
mandated in nonattainment areas have focused substantial public and political pressure on the
Agency. See, e.g., Rule on Inspection Maintenance Programs Gives States Greater Flexibility, EPA
Says, 26 Env’t Rep. (BNA) 896 (Sept. 15, 1995) (reporting that EPA has announced relaxed I/M rules
for states that do not require a “full strength” program). See also Harrington & McConnell, The Wrong
Way to Test Your Tailpipe, Wash. Post, Mar. 31, 1995, at A31 (reporting that “attempts to implement
the [I/M] regulation have been disastrous”).

[Section 12:27]

"Pub. L. No. 95-95, § 129(c), 91 Stat. 686 (1977), codified as a note to Clean Air Act § 172, 42
U.S.C.A. § 7502.

?0ld Clean Air Act § 172(a)(1).
3pub. L. No. 95-95, § 129(c), 91 Stat. 686 (1977), codified as a note to Clean Air Act § 172, 42

50



Ar § 12:28

their air quality objectives.’ In a replay of experience with the 1970 Act, the 1977
Act’s deadlines were not met and EPA had to conjure up administrative innovations
to forestall collapse of the program.

§ 12:28 Implementing the 1977 amendments—The SIP revision process:
Three rounds of compromise—The 1979 deadline and conditional
SIPs

Most states failed to submit Part D SIPs by January 1, 1979, but all had submit-
ted plans within a year of that deadline." However, the plans that were not
incomplete typically were inadequate in other ways, necessitating a long series of
modifications and additions even before EPA could deem the plans ready for
decision. EPA handled the problem by seeing the glass as half full, rather than half
empty, although this required fast stepping around some of the Act’s checkpoints.?

When the July 1, 1979, deadline passed with only one state having an approved
Part D SIP revision,” EPA announced a conditional SIP approval policy.* EPA made
rather heavy use of the new policy.’ This creative solution had no explicit support in
the Act; Congress probably intended EPA to step in and fill the gaps in the states’
SIPs under such circumstances,® but it did not expect EPA to have to take over the
process wholesale. Every court to address the conditional SIP issue decided that it
was within EPA’s authority,” The courts generally concluded that tinkering with the
SIP approval deadline was no great crime, so long as the immutable 1982 attain-
ment deadline was not overtly threatened.®

As a practical matter, the conditional approval policy took the steam out of the

U.S.C.A. § 7502.
401d Clean Air Act § 172(a)(2).
[Section 12:28]

'As of January 1980, forty states had submitted complete revisions. National Commission on Air
Quality, To Breathe Clean Air 16 (1981).

2As one reviewing court noted, “[plerhaps the most striking feature of this litigation is the extent
to which EPA’s administrative processing of Illinois’ and Indiana’s Part D SIP’s has diverged from the
procedure contemplated by the Clean Air Act.” Citizens for a Better Env’t v. Costle, 515 F. Supp. 264,
270, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20963, 20966 (N.D. IIl. 1981).

3See 44 Fed. Reg. 38543 (1979) (announcing final approval of Wyoming’s Part D SIP).

*For the purposes of determining whether a SIP satisfies the requirements of Part D, EPA
intends to grant conditional approvals under certain circumstances.

If a state submits a SIP containing minor deficiencies, and the state provides assurances that it
will submit corrections on a specified schedule, EPA will conditionally approve the plan. The EPA
Regional Office will negotiate with the state on an acceptable schedule prior to final action. A
conditional approval will mean that the restriction on new sources will not apply unless the state fails
to submit corrections by the specified date, or unless the corrections are ultimately determined to be
inadequate. Conditional approval will not be granted without strong assurances from the appropriate
state officials that the deficiencies will be corrected on schedule. 44 Fed. Reg. 38583 (1979).

®As of January 1981, EPA had taken final action on twenty-one complete Part D SIPs. Of these,
fifteen were conditionally approved. National Commission on Air Quality, To Breathe Clean Air 117
(1981).

6Certainly that is the apparent intent of Clean Air Act § 110(c), 42 U.S.C.A. § 7410(c). See, e.g.,
Jorling, Air Pollution Control, in Federal Environmental Law 1058, 1087 (E. Dolgin & T. Guilbert, eds.
1974).

"See Conn. Fund for the Env’t, Inc. v. EPA, 672 F.2d 998, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20306
(2d Cir. 1982); City of Seabrook v. EPA, 659 F.2d 1349, ELR 21058 (5th Cir. 1981). The Second Circuit
gave EPA half the loaf, holding that conditional approval does not end the construction moratorium.
See also Comment, Circuit Courts Endorse Conditional SIP Approvals; Connecticut’s Construction Ban
Restored, 12 Envtl. L. Rep. (Envtl. L. Inst.) 10055 (1982).

8As with the question of major new sources in nonattainment areas, which Congress had ignored
in 1970, the practical consequences of failure to meet the new SIP deadlines were not addressed in the
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SIP revision process. While EPA could pressure states to satisfy the conditions,
threatening dire consequences at the 1982 attainment date, the Agency had little
real ammunition. Its aversion to writing federal SIPs under § 110(c) was reconfirmed
by the conditional approval policy. It could impose the construction ban but the ban
was an empty threat at that point because of the economic stagnation in many cities
and the fact that many areas expecting to miss the 1979 deadline had issued enough
new source permits before the deadline to allow considerable construction despite
the ban.® The spotlight shifted from the SIP deadline to the 1982 attainment
deadline and EPA’s hands were tied until that deadline passed. The Agency
continued to issue conditional approvals for 1982 areas after the attainment
deadline.” Many of the conditions set on 1979 SIPs remained unfulfilled well after
the 1982 deadline," despite dicta in the cases upholding conditional approval that
EPA would have to step in under section 110(c) if the SIPs were still inadequate
when the 1982 attainment clock tolled."

§ 12:29 Implementing the 1977 amendments—The SIP revision process:
Three rounds of compromise—1977 SIP revisions, administrative
overload and acid rain

While EPA had to review hundreds of Part D SIP revisions, it also had to field a
continuing flow of revisions for individual sources: proposals to relax standards,
change emission limitations on groups of sources in an “emission trade,” or otherwise
modify the SIP requirements. The two paper flows threatened to drown EPA, and
by 1982 there was a backlog of hundreds of SIP revisions, with EPA review taking a
year or longer.’

EPA had developed two methods of simplifying the SIP revision process, generic
approvals and parallel processing. The former allowed EPA to approve a state
system for deciding on SIP modification requests under the bubble policy;? the latter
allowed EPA processing to begin while the state was considering a revision.® Partly
as a result of these aids, but also by making it a management priority, EPA eventu-
ally eliminated the SIP backlog.

The procedural innovations were useful, but could not address the root cause of

1977 Amendments. The conditional SIP policy appeared to be nicely balanced. EPA and the states were
spared the harsh consequences of a literal reading of the statute, but the burden remained on the
states to correct the SIP deficiencies. Instead of facing dozens of inadequate SIPs at once, a problem
endemic to a system relying on national deadlines, EPA could concentrate its resources on a few SIPs
at a time. The courts’ acquiescence and the silence of several of the national environmental groups
most active on Clean Air Act issues suggest that EPA had no real choice. The Natural Resources
Defense Council and Sierra Club, two national groups that have carried the environmental banner
most visibly in Clean Air Act litigation, did not become involved in the conditional SIP challenges.

®National Commission on Air Quality, To Breathe Clean Air 3.4-10-3.4-13 (1981).

%See, e.g., 48 Fed. Reg. 11746 (1983) (conditionally approving a portion of the 1982 Tennessee SIP
for particulates). The condition later was extended to December 31, 1986. 50 Fed. Reg. 33534 (1985).

"See, e.g., 50 Fed. Reg. 5246 (1985) (reviewing outstanding conditions from Part D SIPs for EPA
Region V). The action revoked conditions deemed no longer germane for attainment and imposed new
deadlines for conditions deemed germane, but “less serious.” For more serious conditions, EPA policy
required the Agency to disapprove the relevant SIP provisions and impose the construction ban, but
EPA set aside the conditions for later action.

2Conn. Fund for the Env’t, Inc. v. EPA, 672 F.2d 998, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20306 (2d
Cir. 1982).

[Section 12:29]
'National Commission on Air Quality, To Breathe Clean Air 2.1-15 (1981).

2See 46 Fed. Reg. 20551 (1981) (EPA approval of New Jersey “generic bubble” rule, explaining a
formula by which the state would approve emission trades concerning hydrocarbon emissions.).

3See, e.g., 40 C.F.R. § 51.103 (allowing for “preliminary review” of SIP provisions by EPA).
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delay. SIPs are complex, rigid documents that regulate thousands of activities,
many of which can change from day to day. The regulatory process is labor intensive
and slow to change existing rules, which may represent delicate compromises ar-
rived at over long years of negotiations. The SIP, with federal regulation laid atop
state regulation, is doubly difficult to move. One knowledgeable commentator has
argued that the quality control benefits of the double key system are outweighed by
the costs of delay and discouragement of innovation and has proposed an alterna-
tive modeled on the Clean Water Act.® The SIP red tape problem is exacerbated in a
period in which the federal budget for air pollution control, which pays much of the
states’ regulatory bill as well as that of EPA, has fallen year to year.®

Revisions of a SIP for individual sources usually do not rise to the level of national
policy issues, but there was one major exception. During the early 1980s, EPA ap-
proved revisions to midwestern states’ SO, SIPs allowing substantial increases in
powerplant emissions.® The states and EPA approved the changes because air qual-
ity models showed that the new limits would not jeopardize attainment or mainte-
nance of the NAAQS. Environmentalists’ and northeastern states’ pleas that the
relaxations would contribute to acid rain fell on deaf ears since there was no NAAQS
linked to acid rain.” The acid rain provisions of the 1990 Amendments will force
substantial cuts in emissions for many of the same plants.®

§ 12:30 Implementing the 1977 amendments—The SIP revision process:
Three rounds of compromise—The 1982 attainment deadline and
paper attainment

The conditional approval mechanism enabled EPA to dodge the bullet of the 1979
SIP approval deadline. EPA imposed the construction ban on all states that missed
the 1979 SIP revision deadline, with the proviso that the ban would be lifted when

*Pedersen, Why the Clean Air Act Works Badly, 129 U. Pa. L. Rev. 1059 (1981).

®Congress has attempted to alleviate the effects of tight federal budgets by requiring substantial
permit fees under the 1990 Amendments, and mandating that those fees be used only to support state
air quality programs. Clean Air Act § 110(a)(2)(K), 42 U.S.C.A. § 7410(a)(2)(K); Clean Air Act § 502(b)(3),
42 U.S.C.A. § 7661a(b)(3). The permit fee program is intended to support all direct and indirect costs
incurred in developing and administering the permit program under the 1990 Amendments.

See New York v. EPA, 716 F.2d 440, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20807 (7th Cir. 1983) (re-
laxation of Illinois SIP sulfur dioxide without consideration of effects on air quality in New York does
not violate Clean Air Act); New York v. Administrator, 710 F.2d 1200, 13 Envtl. L. Rep. (Envtl. L. Inst.)
20636 (6th Cir. 1983) (EPA properly approved revision of Tennessee SIP for one power plant’s sulfur
dioxide emissions without considering the impacts on sulfur dioxide or sulfate pollution in New York);
Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982) (EPA properly
approved relaxation of New York SIP on sulfur dioxide for two Long Island power plants in spite of
small sulfur dioxide and sulfate impacts on Connecticut.); Ohio v. EPA, 784 F.2d 224, 16 Envtl. L. Rep.
(Envtl. L. Inst.) 20447 (6th Cir.), on reh’g, 798 F.2d 880, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20870 (6th
Cir. 1986) (EPA approval of SIP relaxation for two Ohio power plants overturned because model on
which attainment analysis based not validated in area.).

"New York v. EPA, 716 F.2d 440, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20807 (7th Cir. 1983); New
York v. Administrator, 710 F.2d 1200, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20636 (6th Cir. 1983); Connect-
icut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982); Ohio v. EPA, 784 F.2d
224, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20447 (6th Cir. 1986), on reh’g, 798 F.2d 880, 16 Envtl. L. Rep.
(Envtl. L. Inst.) 20870 (6th Cir. 1986). One such revision was undone, however, because EPA based the
relaxation on an air quality model that had not been validated in the location of the sources under
review. Ohio v. EPA, 784 F.2d 224, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20447 (6th Cir. 1986), reaffirmed
on reh’g, 798 F.2d 880, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20870 (6th Cir. 1986) (EPA approval of SIP
relaxation for two Ohio power plants overturned because model on which attainment analysis based
not validated in area). See also Ohio v. EPA, Nos. 80-3575, et al. (6th Cir. 8-7-86) (earlier decision re-
affirmed; Congress did not intend courts to simply defer to EPA decisions on models, but to conduct a
“searching review”).

8Clean Air Act § 404, as added by § 401 of the 1990 Clean Air Act Amendments. See § 12:56.

53



§ 12:30 Law or ENVIRONMENTAL PROTECTION

plans were approved or conditionally approved. The vast majority of the revisions
were on hand by the 1982 attainment deadline, but many of the nonattainment ar-
eas covered by the Part D SIPs failed to achieve the NAAQS by that date. EPA then
had another bullet to face, and theoretically a larger one: the SIP revision deadline
had only been an interim step, but the attainment deadline was the final goal.

As the 1982 deadline loomed large, EPA wrestled with its options. It issued a
hard-line proposal in 1983 to disapprove the Part D SIPs and to reimpose the
construction ban for those regions that missed the 1982 attainment deadlines.” EPA
would then have had to promulgate SIP provisions for many areas of the country.
EPA policy softened twixt proposal and promulgation. The Agency decided that the
construction ban was not necessary for regions that had approved Part D SIPs in
place;® a facially plausible reading of the statute, but one elevating form over
substance. For approved, but ineffective, SIPs, EPA would notify the states that
their SIPs were inadequate and call for further revisions under old § 110(a)(2)(H).?

Like conditional approval, the deficiency letter policy was not a quick fix for
deficient SIPs. Two years after the deadline the letters were still going out. In 1984,
EPA set out notice letters covering thirty-six nonattainment areas, giving the states
one year to correct the SIP deficiencies.* Areas that did not meet 1982 attainment
deadlines and never had Part D SIPs approved remained subject to the construction
ban and were given less time to revise their plans.’ EPA did not promulgate Part D
SIP provisions except where absolutely unavoidable.® Funding sanctions were to be
reserved for states that did not prepare or did not implement SIPs; continued fail-
ure to attain the NAAQS was irrelevant.”

As a result of these policies, Congress’ second hard and fast clean air deadline
had been neatly breached and the attainment process for 1982 areas was largely
under EPA’s discretionary control. The EPA policy stretched the statutory scheme,
since it nearly eliminated the connection between state implementation plans and
air quality results, but for years EPA avoided being forced to step in and promulgate
federal implementation plans (FIPs).® Indeed, in the twilight zone of post-1982
implementation of the Part D program for 1982 areas, even some courts began to

[Section 12:30]

48 Fed. Reg. 4972 (1983).

248 Fed. Reg. 4972 (1983).

%48 Fed. Reg. 4972 (1983).

%49 Fed. Reg. 18827, 47488 (1984).

%48 Fed. Reg. 50686, 50691 (1983).

8See, e.g., 50 Fed. Reg. 45603 (1985) (disapproving Florida’s SIP for lead and promulgating
federal emission limits).

"See, e.g., 51 Fed. Reg. 2732 (1986) (proposing to limit federal highway funding for four Indiana
counties for the state’s failure to make reasonable efforts to develop Part D SIPs for the areas). This
proposal was later eliminated by the approval of the Indiana vehicle inspections and maintenance rule
and transportation control plan. 55 Fed. Reg. 31048 (July 31, 1990).

8Local groups filed suits concerning EPA’s failure to insist on attainment SIPs or to promulgate
federal provisions for Los Angeles and Phoenix. See Abramowitz v. EPA, No. 84-7642 (9th Cir. settle-
ment signed 8-27-85) (EPA agreed to implement a “reasonable efforts program” for Los Angeles);
McCarthy v. Thomas, No. CIV 85-344-TUC-WDB (D. Ariz. 2-18-86) (EPA agreed to complete action on
proposed findings that state not making reasonable efforts to prepare Part D SIP and to begin funding
cut process if state does not respond.). Both suits ultimately were resurrected and EPA was compelled
to develop FIPs. See 55 Fed. Reg. 36548 (1990) (EPA proposes FIP for Los Angeles pursuant to court
action.); 55 Fed. Reg. 41204 (1990) (EPA proposes FIPs for Phoenix and Tucson in response to court
order.).
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lose sight of the original significance of the attainment deadlines.’

§ 12:31 Implementing the 1977 amendments—The SIP revision process:
Three rounds of compromise—The 1987 attainment deadline:
Reasonable efforts are enough

For the most part, the conditional approval/paper compliance scheme worked out
after 1979 and 1982 was applied to the 1982-1987 SIPs. EPA had to iron out a new
wrinkle with the 1987 SIPs. California submitted SIP revisions that candidly admit-
ted that attainment was not possible by 1987. EPA adopted a policy of holding back
on sanctions, so long as the SIPs showed “reasonable extra efforts” to come into
attainment. The agency responsible for the SIP would have to recheck for additional
controls and tighten up on implementation of the revisions so as to continue to
make as much progress toward attainment as possible." So long as all possible ef-
forts were made and progress results, EPA promised to hold sanctions in abeyance
at least until 1987.

By mid-1987, it was clear that more than four California areas would not meet
the 1987 attainment deadline, but EPA ultimately left it to Congress to select a
response. The Agency decided to disapprove inadequate 1987 SIP revisions, call in
for revision formerly approved SIPs that in fact had failed to achieve attainment,
and impose the construction ban instead of allowing reasonable efforts to suffice.? It
further indicated, however, that it would hold in abeyance the power to withdraw
Clean Air Act grant funds and to promulgate federal implementation plan provi-
sions so long as the subject jurisdictions continue to make reasonable efforts to at-
tain the NAAQS.? EPA issued SIP calls in 1988 and 1990 for ozone and carbon mon-
oxide nonattainment areas, but did not impose construction bans on all such areas.*
The notices required the states to carry out any incomplete actions under their cur-
rent plans and upgrade their emission inventories, but deferred overall revision of
the SIPs, in the 1988 notice, pending EPA’s final ozone nonattainment policy which
never was issued, and in the 1990 notice, pending amendment of the Act.’ In the
interim, the courts became less patient with states that had been slow to upgrade
their nonattainment area SIPs® and with EPA, forcing it to begin promulgating

°In Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986), the court ruled that EPA had acted properly in partly approving and partly disapproving provi-
sions of the Indiana SIP for nonattainment areas, without once discussing whether the provisions ap-
proved would result in attainment and maintenance of the NAAQS.

[Section 12:31]
'See EPA Region IX, Reasonable Efforts Program, Aug. 29, 1985.

252 Fed. Reg. 26404 (1987). See also EPA’s notice of its proposed policy governing post-1987 ozone
and carbon monoxide plan revisions for areas not attaining the NAAQS. 52 Fed. Reg. 45044 (1987).

%52 Fed. Reg. 26404, 26408-10 (1987).

*EPA did impose construction bans on Los Angeles and certain other areas after the expiration of
an eight-month moratorium on sanctions established by Pub. L. No. 100-202. See 53 Fed. Reg. 49494
(1988).

%53 Fed. Reg. 34500 (1988); 55 Fed. Reg. 30973 (1990). In the 1988 notice, EPA identified 101
ozone nonattainment areas (down to 96 areas in the 1990 notice) and both notices announced that EPA
had called in the SIPs for those areas for revision. Since 1977, the list of nonattainment areas had
been reduced from 200, but approximately two-thirds of the country’s population lives in those areas
that continue to exceed the ozone standard.

8See Citizens for a Better Env’t v. Deukmejian, 20 Envtl. L. Rep. (Envtl. L. Inst.) 21047 (N.D.
Cal. 1990) (citizens group has standing to enforce SIP revision obligation for ozone nonattainment area
and California must upgrade plan); Natural Res. Def. Council, Inc. v. New York State Dep’t of Envtl.
Conservation, 668 F. Supp. 848, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20106 (S.D. N.Y. 1987); Am. Lung
Ass’n of New Jersey v. Kean, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20036 (D.N.J. 1987) (requiring New
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FIPs for certain areas.”

§ 12:32 The Clean Air Act Amendments of 1990

Title I of the 1990 Amendments sets out a new program to bring nonattainment
areas into compliance with the NAAQS. Congress rewrote § 110(a)(2) and Part D
and added special nonattainment SIP requirements for ozone, carbon monoxide, and
particulate matter. The centerpiece of the new requirements is the ozone SIP provi-
sion, which incorporates several novel concepts. The new Subpart 2 to Part D classi-
fies nonattainment areas on a five-point scale from “Marginal” to “Extreme” and al-
lows progressively more time for each higher class to attain the NAAQS, but also
requires increasingly stringent control measures for each higher class. Controls
based on federal control guidelines are mandated for more existing sources. Another
major innovation is that the reasonable further progress concept is translated into
quantified “milestones” for ozone nonattainment areas. Areas that miss the
milestones are automatically subject to more stringent “contingency” measures
required to be included in the SIP. In addition, they may be moved into a higher
class, thereby requiring them to adopt additional controls. The new program has
been a dramatic challenge for EPA, the states and the urban areas that are ozone
nonattainment areas.’

§ 12:33 The Clean Air Act Amendments of 1990—Nonattainment area
designations and classifications

The Amendments give EPA more control over the general process for designating
nonattainment areas. EPA now may revise the state’s proposed designations or trig-

York and New Jersey, respectively, to implement Stage II vapor recovery requirements for gasoline sta-
tions and other controls for other categories of stationary sources of VOCs on a schedule). See also Am.
Lung Ass'n v. Kean, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20036 (D.N.J. 1987) (adopting New Jersey’s
schedule for implementing the required remedial measures as consistent with the Act’s mandate to at-
tain the NAAQS as expeditiously as possible).

"Delaney v. EPA, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20460 (9th Cir. 1990) (EPA must develop FIPs
for Phoenix and Tucson.). See also 53 Fed. Reg. 49494, 49501 (1988) (notice requesting comment on
EPA’s conclusion in response to citizen suit concerning Los Angeles ozone SIP, that EPA had
nondiscretionary duty to promulgate FIP for area); 56 Fed. Reg. 1754 (1991) (EPA retains and extends
construction moratorium for Ventura County, California, and proposes FIP.); Abramowitz v. United
States Envtl. Protection Agency, 832 F.2d 1071 (9th Cir. 1987) (EPA had less flexibility in dealing with
nonattainment areas as the 1987 deadline approached.); Natural Res. Def. Council, Inc. v. New York
State Dep’t of Envtl. Conservation, 700 F. Supp. 173 (S.D. N.Y. 1988) (EPA must set a deadline for revi-
sion of disapproved ozone and carbon monoxide SIP provisions rather than relying on its nonattain-
ment policy.). But see 56 Fed. Reg. 826 (1991) (EPA asserts that 1990 Amendments remove its author-
ity to promulgate FIP for Arizona nonattainment areas.); 56 Fed. Reg. 5458 (1991) (EPA disapproves
Arizona SIP provisions and promulgates FIP due to Ninth Circuit’s inaction on motion to vacate order
requiring FIP.).

As a result of settlement duties, EPA is obligated to promulgate a FIP for California by February
15, 1995. In a letter to President Clinton dated September 1, 1994, Governor Wilson asked for an
eighteen-month extension for implementation of the 1987 California FIP. Governor Wilson cited mas-
sive economic dislocations threatened by the FIP and California’s preference to prepare its own SIP in
compliance with the 1990 Clean Air Act Amendments. This letter is reprinted in Inside EPA’s Clean
Air Rep., Sept. 8, 1994, at 26. For an account of EPA’s views on timing and circumstances of its Cali-
fornia FIP obligation, see Coalition for Clean Air v. S. Cal. Edison Co., 971 F.2d 219 (9th Cir. 1992).

[Section 12:32]

"The 1990 Clean Air Act Amendments are extremely complex and have proven difficult to as-
similate even for the most experienced practitioner. See, e.g., Motor Vehicle Mfrs. Ass’n v. N.Y. Dep’t of
Envtl. Conservation, 17 F.3d 521, 525, 24 Envtl. L. Rep. (Envtl. L. Inst.) 20552, 20554 (2d Cir. 1994);
Sierra Club v. Larson, 2 F.3d 462, 469, 24 Envtl. L. Rep. (Envtl. L. Inst.) 20070, 20074 (1st Cir. 1993).
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ger the redesignation process.' Until nonattainment area SIPs have been approved,
it apparently will be virtually impossible for states to have nonattainment areas
redesignated to attainment status.? Notice and comment rulemaking is not required
for designations.?

For purposes of implementing the new nonattainment provisions of the Act,
designations in place on November 15, 1990, are carried forward.* States were
required to submit revised lists of ozone and carbon monoxide nonattainment areas
to EPA within 120 days of enactment, but could not redesignate nonattainment ar-
eas to other status in this review.® Areas designated nonattainment for particulate
matter under the total suspended particulate standard were automatically deemed
nonattainment for PM;,, but the existing TSP attainment designations for total
suspended particulate were preserved for the PSD program.®

§ 12:34 The Clean Air Act Amendments of 1990—SIP review procedures

The 1990 Amendments revise the basic SIP review process, largely to relieve EPA
of extreme administrative burdens created by the original system and to give it
greater leverage with the states." When a new NAAQS is promulgated, the states
have three years to submit new SIPs. The deadlines for submission of the SIP revi-

[Section 12:33]

'Clean Air Act § 107(d)(1)(B)(ii1), (3)(A), as amended by § 101(a) of the 1990 Clean Air Act
Amendments. See § 12:23, for a discussion of the limitations on EPA’s authority in this regard under
the 1977 Amendments.

2Clean Air Act § 107(d)(3)(E), (F), amended by § 101(a) of the 1990 Clean Air Act Amendments.
The provision bars EPA from approving a redesignation from nonattainment to unclassified under any
circumstances, or from nonattainment to attainment unless the state has approved nonattainment and
maintenance SIPs for the area, has complied with the applicable SIP provisions of the Act, and EPA
determines that the area has achieved the NAAQS due to permanent and enforceable reductions in
emissions due to implementation of the SIP and other measures required by the Act. These tests ap-
parently will be impossible to meet for several years, until new nonattainment area SIPs have been
submitted, approved, and implemented. However, some areas have been redesignated from nonattain-
ment to attainment status since the Amendments were enacted. For example, the Tampa Bay nonat-
tainment area for ozone was redesignated to attainment status, following Agency approval of Florida’s
maintenance plan for the area. 60 Fed. Reg. 62748 (Dec. 7, 1995).

Difficulties caused by lengthy delays during EPA’s redesignation of areas from nonattainment to
attainment are ameliorated somewhat by flexibility afforded the Agency to treat candidate areas
functionally as in attainment status. In Sierra Club v. EPA, 99 F.3d 1551, 27 Envtl. L. Rep. (Envtl. L.
Inst.) 20458 (10th Cir. 1996), two counties in Utah demonstrated attainment of the ozone NAAQS to
EPA in 1992 and requested redesignation. Three years after the attainment demonstration, the Agency
was not finished with the redesignation approval process. Environmental groups sued when EPA an-
nounced in 1995 that the same counties would not have to submit plans and demonstrations required
of nonattainment areas under the 1990 Amendments. The court upheld EPA’s pragmatic approach,
recognizing that the purpose of these plans and demonstrations was only to attain the standards, and
that the counties had in fact already done so.

3Clean Air Act § 107(d)(2)(B), amended by § 101(a) of the 1990 Clean Air Act Amendments.
4Clean Air Act § 107(d)(1)(C), amended by § 101(a) of the 1990 Clean Air Act Amendments.

*The Act automatically expands the boundaries of any ozone nonattainment areas in the worst
three classifications to encompass the entire metropolitan statistical area in which the area is located
if the boundaries already are not that broad. Clean Air Act § 107(d)(4)(A)(iv), 42 U.S.C.A.
§ 7407(d)(4)(A)Gv).

®Clean Air Act § 107(d)(4)(B), amended by § 101(a) of the 1990 Clean Air Act Amendments. The
Agency has promulgated PM;, increments for PSD areas, which are to take the place of the former
TSP increments. 58 Fed. Reg. 31622 (1993).

[Section 12:34]

See Natural Res. Def. Council, Inc. v. Browner, 57 F.3d 1122, 1123, 25 Envtl. L. Rep. (Envtl. L.
Inst.) 21219, 21220 (D.C. Cir. 1995).
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sions required by the Amendments are found in the pollutant-specific sections.? The
Amendments insert a new “completeness” step into the process.* From the time a
state submission is complete, EPA has twelve months to review and act on it.* The
Amendments officially authorize the expedient SIP approval options developed by
EPA over the years, so that EPA’s action on a state plan may be approval, partial
approval, conditional approval or disapproval.® Partial approval does not relieve the
state of any consequences of missing a deadline, however, and conditional approval
automatically reverts to disapproval if the conditions are not satisfied within one
year.® While EPA has greater flexibility than under the 1977 Amendments, it still
may face widespread noncompliance by the states with the new ultimate deadlines,
and it is not clear that it will be politically any easier to enforce the Act literally to
allow the “automatic” penalties to be imposed.”

2See, e.g., Clean Air Act § 182(a)(1), as added by § 103 of the 1990 Clean Air Act Amendments
(states have two years from enactment to submit updated emission inventories). EPA’s decision to ap-
prove conditionally “committal SIPs” in satisfaction of NOyx SIP requirements under the 1990 Amend-
ments was overturned in Natural Resources Defense Council, Inc. v. EPA, 22 F.3d 1125, 24 Envtl. L.
Rep. (Envtl. L. Inst.) 20836 (D.C. Cir. 1994). EPA had provided late guidance to the states concerning
inspection and maintenance programs and reasonably available control technology (RACT) for NOx. In
the General Preamble for Implementation of Title I of the Clean Air Act Amendments of 1990, 57 Fed.
Reg. 13498 (Apr. 16, 1992), and Nitrogen Oxides Supplement to the General Preamble, 57 Fed. Reg.
55620 (Nov. 25, 1992), the Agency had announced a policy of conditional approval of SIP submittals. If
a state committed to develop its SIP within one year after conditional approval by EPA, the Agency
would, in effect, extend the statutory deadline. See Natural Res. Def. Council, Inc. v. EPA, 22 F.3d
1125, 1133-37, 24 Envtl. L. Rep. (Envtl. L. Inst.) 20836, 20839—41 (D.C. Cir. 1994). The District of Co-
lumbia Circuit overturned EPA’s approach because it was simply a means to circumvent a statutory
deadline. Because EPA’s delays created the lag in state submittals, the court declined to sanction the
states. It extended the timetable for inspection and maintenance SIP submittals (effectively allowing
the relief EPA had sought), but declined to extend the period of time for NOy RACT submissions.

*EPA must promulgate rules establishing the elements of a complete SIP revision. A SIP revision
will be deemed not to have been submitted until it is complete, but if EPA does not make a complete-
ness determination within six months, the state submission is deemed complete by operation of law.
Clean Air Act § 110(k)(1)(B), as added by § 101(c) of the 1990 Clean Air Act Amendments.

“Clean Air Act § 110(k)(2), as added by § 101(c) of the 1990 Clean Air Act Amendments. As
interpreted until recently, EPA only had four months in which to act on a proposed SIP or revision.

5Clean Air Act § 110(k)(3), (4), as added by § 101(c) of the 1990 Clean Air Act Amendments. See
§§ 12:27 to 12:29. EPA took steps to expand the list. See Memorandum from John Calcagni, Director,
Air Quality Management Division, to Regional Air Program Directors, “Processing of State Implementa-
tion Plan (SIP) Submittals,” July 7, 1992 (in addition to statutory options, EPA may issue a “limited
approval” with regard to a partially flawed SIP submittal, which, according to the memorandum, would
make the SIP federally enforceable and, unless accompanied with a limited disapproval, would not
start the clocks on the deadlines for EPA sanctions or promulgation of federal implementation plans).

8Clean Air Act § 110(k)(3), (4), as added by § 101(c) of the 1990 Clean Air Act Amendments.

"States have litigated EPA’s ability to force them to follow the requirements of the 1990 Amend-
ments. See, e.g., Virginia v. Browner, 80 F.3d 869, 26 Envtl. L. Rep. (Envtl. L. Inst.) 21245 (4th Cir.
1996) (challenging operating permit requirements); Missouri v. United States, 918 F. Supp. 1320, 26
Envtl. L. Rep. (Envtl. L. Inst.) 21204 (E.D. Mo. 1996) (challenging requirement for an ozone nonattain-
ment plan), vacated by, 109 F.3d 440, 27 Envtl. L. Rep. 20,908 (8th Cir. 1997). Some local governments
within the Atlanta nonattainment area have threatened litigation as well. See Duane D. Stanford, EPA
Facing Suit Over Atlanta Air Standards, Atlanta J. & Const., Feb. 27, 1998, at D03 (two county com-
mission chairs threaten to sue EPA for forcing the metro-Atlanta area to come into attainment by
November 1999, on the ground that the federal government will ruin Atlanta’s economy). On the other
hand, a coalition of citizen’s groups has threatened litigation if EPA is too lenient on Atlanta. David
Goldberg, Atlanta’s Bad Air: A Crisis Top Leaders Won’t Touch, Atlanta J. & Const., Mar. 8, 1998, at
AO01. The Ninth Circuit Court of Appeals has rejected the Agency’s attempt to use the passage of the
1990 Amendments to avoid obligations to promulgate and administer a federal implementation plan
for California’s South Coast air basin. See Coalition for Clean Air v. EPA, 971 F.2d. 219, 22 Envtl. L.
Rep. (Envtl. L. Inst.) 21274 (9th Cir. 1992). On June 14, 2005, EPA published its final approval of the
Georgia SIP, which redesignates the metro Atlanta area from severe one-hour ozone NAAQS non-

58



AR § 12:35

§ 12:35 The Clean Air Act Amendments of 1990—General SIP and Part D
requirements

The Amendments rewrite § 110(a)(2), making several significant changes. The
“other” control measures that may be included in a SIP now are defined specifically
to include eco nomic incentives." As discussed below, the test for impermissible in-
terstate impacts has been relaxed.? In addition, the construction moratorium of old
Clean Air Act § 110(a)(2)(I) has been deleted.® Sanctions for states that fail to live
up to their SIP obligations still include cuts in federal highway funding (unless the
funding is for safety or air quality projects), but a new sanction, replacing the
construction moratorium, is a tougher offset rule; offsets that must be obtained in
order to construct major new sources in nonattainment areas must be 2 to 1. EPA
retains the authority to issue a notice of deficiency to the states if a SIP is
substantially inadequate to meet the requirements of the Act and must promulgate
a federal implementation plan within two years of a state’s failure to submit a satis-
factory plan or to correct deficiencies in a plan on schedule, unless the state corrects
the deficiencies before EPA promulgates its plan.®

The special Part D SIP requirements for nonattainment areas also are rewritten
in the Amendments.® The basic attainment deadline for such areas is five years.”
Nonattainment areas may be classified by the extent to which existing air quality
exceeds the NAAQS, with up to an additional five years allowed the more seriously
polluted areas for attainment.® All nonattainment areas SIPs now must include
contingency measures that take effect automatically if any applicable reasonable
further progress “milestone” or attainment deadline is missed.’ New source review

attainment to attainment for ozone and approves the ten-year maintenance plan for the area. 70 Fed.
Reg. 34358 (June 14, 2005).

[Section 12:35]

Clean Air Act § 110(a)(2)(A), as added by § 101(b) of the 1990 Clean Air Act Amendments. See
§ 12:12. EPA has isssued an economic incentive rule. 59 Fed. Reg. 16690 (Apr. 7, 1994).

2See § 12:54.

Areas without approved new source review programs in place or that did not attain the SO,
standard by the 1982 deadline are still subject to the moratorium, however. Clean Air Act § 110(n)(3),
as added by § 101(b) of the 1990 Clean Air Act Amendments.

4Clean Air Act § 110(m), 179(b)(2) as added by §§ 101(b), 103 of the 1990 Clean Air Act
Amendments.

5Clean Air Act § 179(h), as added by § 102(g) of the 1990 Clean Air Act Amendments.

®0On April 16, 1992, EPA published a “General Preamble for the Implementation of Title I of the
Clean Air Act Amendments of 1990.” 57 Fed. Reg. 13498 (1992). See also 57 Fed. Reg. 18070 (Apr. 28,
1992) (publishing appendices to the General Preamble inadvertently omitted in prior notice). The
lengthy preamble was intended to be “an advance notice of how EPA generally intends, in those
subsequent rule makings, [actions on SIP submittals and general rule makings on Title I require-
ments] to take action on SIP submissions and to interpret various title I provisions.” EPA presumably
took this action because it realized that it was unlikely to be able to promulgate definitive nonattain-
ment regulations in time to give the states meaningful guidance with regard to the numerous SIP revi-
sions due to be submitted by November 15, 1992. EPA has since supplemented or proposed to supple-
ment the Preamble several times. EPA supplemented the General Preamble in June 1994 with a
discussion of requirements of state implementation plans for nitrogen oxides. 59 Fed. Reg. 31238 (June
17, 1994); lead and particulate matter were addressed in a draft addendum to the Preamble, 57 Fed.
Reg. 31477 (July 16, 1992), and an addendum to the General Preamble in 1994 to address PM,, in
serious non-attainment areas and attainment date waivers in non-attainment areas generally. 59 Fed.
Reg. 41998 (Aug. 16, 1994).

"Clean Air Act § 172(a)(2), as added by § 102(b) of the 1990 Clean Air Act Amendments.

8Clean Air Act § 172(a)(2). The special provisions for ozone nonattainment areas allow even more
than ten years for some areas. See § 12:37.

9Clean Air Act § 172(c)(9), as added by § 102(b) of the 1990 Clean Air Act Amendments.
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programs must be tightened." Nonattainment SIPs must remain in force after at-
tainment until EPA has approved a maintenance SIP, which must automatically
reactivate the nonattainment SIP and other appropriate contingency provisions in
the event that the area regresses into nonattainment."” EPA may impose either the
funding or offset sanction for noncompliance with SIP deadlines at any time after
determining that the state is not in compliance, and must impose one of the two if
such noncompliance continues for eighteen months."? If the deficiency is not cor-
rected within an additional six months, EPA must also impose the other sanction.™

§ 12:36 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications

The Amendments require EPA to place ozone nonattainment areas into one of five
classes. The classification is to be done on the basis of the ozone “design value,” the
fourth highest monitored ozone level over the most recent three-year period for
which monitoring data are available.' An area whose design value is within 5 percent
of the cut-off for the next higher or lower class may be placed in that class based on
consideration of various factors, including the number of exceedances and the role of
interstate ozone transport in the area’s nonattainment.?

§ 12:37 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Attainment deadlines and control requirements

The time allowed for attainment and the severity of the nonattainment SIP provi-
sions that must be adopted increase with each higher classification. Congress has
written a rather specific recipe for attainment, and neither EPA nor the states ap-
pears to have a great deal of flexibility in shaping ozone nonattainment area SIPs.
EPA is authorized, however, to grant up to two one-year extensions of the otherwise
applicable attainment deadlines for areas that had no more than one exceedance of

"®Emission reductions for which credit is taken in offsets (or otherwise) must be federally enforce-
able, have actually been obtained before the preconstruction permit may be issued, and be from actual
not allowable emissions and involve sources in the same nonattainment area (unless a special showing
is made). States no longer may rely on growth allowances as an alternative to offsets. Clean Air Act
§ 173, as amended by § 103(c) of the 1990 Clean Air Act Amendments.

"Clean Air Act § 175a(d), as added by § 102(b) of the 1990 Clean Air Act Amendments.

>The sanctions provisions of the 1990 Amendments have been upheld against constitutional at-
tack by the states under the Tenth Amendment and the Spending Clause. See Virginia v. Browner, 80
F.3d 869, 26 Envtl. L. Rep. (Envtl. L. Inst.) 21245 (4th Cir. 1996), cert. denied, 519 U.S. 1090 (1997);
Missouri v. United States, 918 F. Supp. 1320, 26 Envtl. L. Rep. (Envtl. L. Inst.) 21204 (E.D. Mo. 1996),
vacated on other grounds, 109 F.3d 440 (8th Cir. 1997).
SIP deficiencies listed in the statute trigger an eighteen-month clock, after which a sanction
must be applied if the deficient SIP has not been corrected. In Natural Resources Defense Council v.
Browner, 57 F.3d 1122, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21219 (D.C. Cir. 1995), the D.C. Circuit up-
held EPA’s policy, published at 59 Fed. Reg. 39832 (Aug. 4, 1994), to reset the sanctions clock if a
recalcitrant state submits a complete plan within the eighteen-month period, even if the submittal
ultimately proves unapprovable.

BClean Air Act § 179, as added by § 102(g) of the 1990 Clean Air Act Amendments. EPA has
promulgated a rule governing the order in which sanctions will be applied if the Agency finds that a
SIP submittal or revision for a nonattainment area has failed. 40 C.F.R. § 52.31.

[Section 12:36]

"Notice and comment rulemaking is not required. Clean Air Act § 181(a)(3), as added by § 103 of
the 1990 Clean Air Act Amendments.

2Clean Air Act § 181(a)(4), as added by § 103 of the 1990 Clean Air Act Amendments.
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the ozone NAAQS in the last year before the deadline.' Although the Amendments
discuss the ozone nonattainment SIP requirements in terms of controls on volatile
organic compounds (VOCs), a separate provision states that the same requirements
apply to nitrogen oxide (NOx) sources, unless, on the basis of a mandated study of
the relative impacts of the two pollutants on ozone formation, EPA determines that
NOx controls will not be as effective in reducing ozone.? In addition to the NOy/VOC
study, EPA was requested to issue CTGs for an additional thirteen industry catego-
ries, including shipbuilding and repair, and aerospace coatings and solvents, by
November 15, 1993.3

The 1990 Amendments contain two sets of provisions, subpart 1 and subpart 2,
that address planning and control requirements for nonattainment areas.* Subpart
1, referred to as “Basic Nonattainment,” contains general, less prescriptive, require-
ments for nonattainment areas for any pollutant for which a NAAQS exists.
Subparts 2-5 impose additional restrictions based on the specific pollutant at issue;
Subpart 2 applies specifically to ozone.® Subpart 2 sets forth a classification scheme
for ozone nonattainment areas and provides more specific requirements for ozone
nonattainment areas.®

In July 1997, EPA revised the NAAQS for ozone, replacing the 1979 1-hour, 0.12
ppm standard with an 8-hour standard at 0.08 ppm, averaged over eight hours.” In
a related effort, EPA issued the so-called “NOyx SIP Call” in 1998, EPA’s final rule
on achieving NOyx reductions in certain geographic regions resulting from regional
transport, although there was debate at the time as to whether NOy was truly a
precursor to ground-level ozone.®

The 8-hour ozone standard was challenged and ultimately upheld as constitutional
by the U.S. Supreme Court in 2001, which also upheld EPA’s long policy of basing

[Section 12:37]
'Clean Air Act § 181(a)(5), as added by § 103 of the 1990 Clean Act Amendments.

2(Clean Air Act § 182(f), as added by § 103 of the 1990 Clean Air Act Amendments. Although it is
well established that NOy contributes to ozone formation, there is some evidence that under some
conditions decreases in NOyx emissions could increase ozone. However, in its Phase 2 Ozone Rule, EPA
codified NOx as an ozone precursor in attainment and unclassifiable areas. 70 Fed. Reg. 71612 (Nov.
29, 2005).

3Clean Air Act § 183, as added by § 103 of the 1990 Clean Air Act Amendments. Appendix E of
the General Preamble of Title I rules (57 Fed. Reg. 18077) lists the thirteen categories. EPA missed its
statutory deadline for issuance of required control techniques guidance. On August 27, 1996, EPA is-
sued a CTG for shipbuilding and repair coatings operations (61 Fed. Reg. 44050). On May 20, 1996,
EPA issued a CTG for wood furniture finishing operations (61 Fed. Reg. 25223). On March 13, 1998,
EPA published a notice of proposed settlement of a suit filed by the Sierra Club to force promulgation
of certain remaining CTGs (63 Fed. Reg. 12465). EPA had until August 15, 1998, to publish CTGs for
consumer products, autobody refinishing coatings, and architectural coatings, and until December 1,
1998, for the remaining CTGs. CTGs for the aerospace manufacturing and rework coatings facilities
were published March 27, 1998 (63 Fed. Reg. 15006). In subsequent rulemakings, EPA opted for a
national rule in lieu of CTGs for certain categories. See 63 Fed. Reg. 48819 (Sept. 11, 1998) (consumer
products); 63 Fed. Reg. 48848 (Sept. 11, 1998) (architectural coating).

4See 42 U.S.C.A. §§ 7501 to 7509(a) (Subpart 1 requirements); §§ 7511 to 7511f (Subpart 2
requirements).

SWhitman v. Am. Trucking Ass’n. 531 U.S. 457, 481-86, 121 S. Ct. 903 (2001).

8See State Implementation Plans, General Preamble for the Implementation of Title I of the CAA
Amendments of 1990, Proposed Rule, 57 Fed. Reg. 13498 (Apr. 16, 1992).

740 C.F.R. § 50.10.

8See generally http://www.epa.gov/ozonedesignations for an overview of key regulatory events
concerning the ozone NAAQS. See 63 Fed. Reg. 57356 (Oct. 27, 1998) for the NOx SIP Call final rule;
see Inside EPA’s Clean Air Rep., Aug. 22, 1996, at 4-5, for the debate about the extent to which NOx
contributes to ozone formation.
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NAAQS solely on public health considerations without regard to costs.® However,
the Supreme Court in the Whitman case also held that the CAA was ambiguous as
to the relationship between subparts 1 and 2 for purposes of implementing the new
8-hour NAAQS and that the implementation approach in the final NAAQS rule was
unreasonable to the extent that it provided no role for subpart 2 in ozone NAAQS
implementation."

As mentioned previously, in 2008, EPA tightened the ozone NAAQS, revising the
primary 8-hour standard to 0.075 parts per million." In September 2009, EPA an-
nounced it would reconsider the 2008 ozone standard to determine whether an even
lower standard may be appropriate. If EPA revises the standard further, final
designations are expected to occur in August 2011, with SIPs due in December
2013.

The process for designations following promulgation of a NAAQS is contained in
§ 107(d)(1) of the CAA. For the 8-hour NAAQS, the Transportation Equity Act for
the 21st Century (TEA-21) extended by one year the time for EPA to designate ar-
eas for the 8-hour NAAQS."” Thus, EPA was required to designate areas for the
8-hour NAAQS by July 2000. However, H.R. 3645, EPA’s appropriation bill in 2000,
restricted EPA’s authority to spend money to designate areas until June 2001 or the
date of the Supreme Court ruling, whichever came first. As noted above, the
Supreme Court decision was issued in February 2001. In 2003, several environmen-
tal groups filed suit in district court, claiming EPA had not met its statutory obliga-
tion to designate areas for the 8-hour NAAQS. EPA entered into a consent decree
with 11;h0se groups, which required EPA to issue the 8-hour designations by April 15,
2004.%

EPA thereafter began the process for states and tribes to submit their recom-
mendations as to which areas under their respective jurisdictions would be
designated as non-attainment for the new ozone standard and began rulemaking to
develop an implementation approach that appropriately recognizes the interplay be-
tween the subpart 1 and subpart 2 requirements. The rulemaking would also ad-
dress how EPA will implement the transition from the 1-hour to the 8-hour
standard."

In June 2003, EPA proposed a clean air ozone implementation rule with options
for transitioning areas from the old 1-hour ozone standard to the new 8-hour
standard.” In July 2003, states and tribes made their recommended classification
designations; 412 counties were included as nonattainment for ozone in those
recommendations. EPA responded to those recommendations in December 2003,
determining that 506 counties should be deemed nonattainment.'® The Rule to
Reduce Interstate Transport of Fine Particulate Matter and Ozone, or Clean Air In-
terstate Rule (CAIR), was proposed in December 2003 and issued in final form in
2005. This rule was designed to help non-attainment areas meet the 8-hour ozone
standard."” On July 11, 2008, the United States Court of Appeals for the D.C.
Circuit vacated CAIR, finding “more than several fatal flaws in the rule” and

*Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 121 S. Ct. 903 (2001).
"®Whitman v. Am. Trucking Ass’'n, 531 U.S. 457, 484, 121 S. Ct. 903 (2001).
73 Fed. Reg. 16436 (2008).

20AA § 107(d)(1); TEA-21 § 6103(a).

369 Fed. Reg. 23858, 23860 (Apr. 30, 2004).

1Gee § 12:43.

%68 Fed. Reg. 32792, 32813 (June 2, 2003).

8See http://www.epa.gov/ozonedesignations.

7See 69 Fed. Reg. 4566 (Jan. 30, 2004) (Proposed CAIR); 70 Fed. Reg. 25162 (May 12, 2005)
(Final CAIR).
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remanded the rule to EPA to develop a rule consistent with the Court’s opinion.'
On December 23, 2008, on petitions for rehearing, the D.C. Circuit reinstated CAIR,
remanding the rule without vacatur while EPA promulgates a replacement rule."
EPA intends to issue a proposed CAIR replacement rule in the spring of 2010 and a
final replacement rule one year later.

On April 30, 2004, EPA published the final “Phase 1” ozone implementation
rule.®® The Phase 1 Rule will be used by states and tribes to establish control
programs to reduce ozone-forming pollution. EPA also issued its final non-
attainment designations on that date.?’ Both the designations and the Phase 1 Rule
became effective June 15, 2004; the 1-hour ozone standard was formally revoked as
of June 15, 2005, for most of the country, with exceptions for areas participating in
an Early Action Compact (EAC). An August 3, 2005 Federal Register Notice®
removed from 40 C.F.R. Part 81 the 1-hour designations and classifications for all
areas except EAC areas that have deferred effective dates for their designations
under the 8-hour ozone standard. The former 1-hour ozone designations and clas-
sifications as of June 15, 2004, are being retained in subpart C of Part 81 for
purposes of the anti-backsliding provisions of 40 C.F.R. § 51.905. 40 C.F.R.
§ 51.905(c) references subpart C of part 81 for the areas affected by the anti-
backsliding regulation. Fourteen EAC areas were listed in subpart C and designated
nonattainment with a deferred effective date. By April 2008, thirteen of these areas
were designated attainment.”® For EAC areas, the 1-hour standard is revoked one
year after the effective date of their designation as attainment or nonattainment for
the 8-hour ozone standard.*

The Phase 1 rule provides that each area with a 1-hour ozone design value at or
above 0.121 ppm is subject to subpart 2 and classified thereunder based on its
8-hour design value. All other areas were subject to the subpart 1 requirements and
deemed “Basic Nonattainment” areas. EPA first determined which 8-hour areas
were covered under which subpart. Subpart 2 areas were then be classified as mar-
ginal, moderate, serious, severe or extreme based on the area’s 8-hour design value
at the time of designation. Since Table 1 of CAA § 181 is based on 1-hour design
values, the Phase 1 rule provides a table translating the 1-hour design values to

®North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008) (per curiam).
"North Carolina v. EPA, 550 F.3d 1176 (D.C. 2008).

2069 Fed. Reg. 23951 (Apr. 30, 2004). The proposed rule was published June 2, 2003. 68 Fed. Reg.
32802. Following publication of the final Phase 1 rule, EPA received three petitions pursuant to CAA
§ 307(b)(7)(B) requesting reconsideration of various portions of the rule, and reconsideration was
granted as to three issues on September 23, 2004. Various revisions to the Phase 1 rule resulting from
those petitions were published. See 70 Fed. Reg. 30592, 30604 (May 26, 2005); 70 Fed. Reg. 39413
(July 8, 2005). On December 22, 2006, the D.C. Circuit Court of Appeals vacated the Phase 1
Implementation Rule, seemingly in its entirety. South Coast Air Quality Management District, et al., v.
EPA, 472 F.3d 882 (D.C. Cir. 2006) reh’g denied, 489 F.3d 1245 (D.C. Cir. 2007) (clarifying that the
vacatur was limited to the issues on which the court granted the petitions for review). EPA requested
rehearing, and on June 8, 2007, the Court clarified that the vacatur applied only to the extent that it
upheld petitioners’ challenges. Therefore, only certain portions of the Phase 1 rule were vacated: (1)
provisions placing 8-hour ozone nonattainment areas under subpart 1, part D, title I of the CAA
instead of subpart 2; and (2) provisions waiving obligations under the revoked 1-hour standard for
NSR, section 185 penalty fees, and contingency measures for failure to attain or to make reasonable
progress toward attainment of the 1-hour standard.

2169 Fed. Reg. 23858 (Apr. 30, 2004).
270 Fed. Reg. 44470 (Aug. 3, 2005).

%73 Fed. Reg. 17897 (Apr. 2, 2008). The Denver Subpart 1 EAC area was designated nonattain-
ment for the 8-hour standard, effective November 20, 2007. 72 Fed. Reg. 53952 (Sept. 21, 2007).

240 C.FR. § 50.9(b); 70 Fed. Reg. 44470.
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8-hour values.?® The states or tribes could request within a lower or higher clas-
sification in accordance with CAA §§ 181(a)(4) and 181(b)(3).

Thus, under the Phase 1 rule, many nonattainment areas for ozone were subject
to only the Subpart 1, or “Basic Nonattainment” requirements, while fewer were
subject to more stringent requirements. With one exception, EPA is not further clas-
sifying nonattainment areas covered under subpart 1; the Phase 1 rule creates an
“overwhelming transport” classification for subpart 1 areas that demonstrate they
are affected by overwhelming transport of ozone and its precursors and demonstrate
that they meet the definition of a rural transport area in CAA § 182(h). This is con-
sistent with CAA § 172(a)(1), which gives EPA the discretion to create classifica-
tions for subpart 1 areas.®®

The Phase 2 Ozone Rule was published on November 29, 2005.# The Phase 2
Rule outlines emissions control and planning requirements that states, tribes, and
local governments must address in their SIPs to achieve the 8-hour ozone standard.
The Rule includes guidelines on making attainment demonstrations and performing
the requirement modeling, demonstrating reasonable further progress, and making
RACM and RACT demonstrations. The Phase 2 Rule also codifies NOx as an ozone
precursor for attainment and unclassifiable areas.?®

On January 27, 2007, the Natural Resources Defense Council (NRDC) filed a peti-
tion for review of EPA’s final Phase 2 rule in the D.C. Circuit Court of Appeals,
challenging EPA’s implementation of RFP statutory provisions. NRDC alleged that
allowing certain NO, and VOC emissions reductions achieved at sources outside a
nonattainment area to be credited towards that area’s reasonable further progress
(RFP) SIP requirements is unlawful and arbitrary without adding emissions from
other outside sources to the RFP baseline. EPA requested a partial voluntary
remand from the Court on July 17, 2007 in order to re-evaluate and consider
whether to revise the RFP interpretation. In response to EPA’s motion for a partial
voluntary remand, NRDC requested that the Court also nullify the RFP provision.
On November 2, 2007, the Court vacated and remanded the portion of the Phase 2
Rule that permitted credit for reductions of VOC and NO, from outside nonattain-
ment areas. On August 11, 2009 EPA published a final rule revising its previous
RFP interpretation.?® Now, if a state allows consideration of precursor emissions for
an area outside the nonattainment area, EPA expects state review to reflect emis-
sions changes from all sources in the area outside the nonattainment area.

On April 30, 2004, as required by the consent decree, EPA published its final rule
establishing the 8-hour non-attainment designations; areas with a 1-hour ozone
design value below 0.121 ppm are known as “Basic Nonattainment Areas” (or
“Subpart 1 areas”); these areas have attainment deadlines of between five to ten
years after designation. Areas whose 1-hour design value is greater than or equal to
0.121 ppm fall under the more specific requirements of Subpart 2 and are classified
as “marginal,” “moderate,” “serious,” “severe,” or “extreme” based on their 8-hour
design value. These areas have attainment deadlines from 2007-2021.

Under the Phase 1 rule, the classifications for 8-hour ozone nonattainment areas

%69 Fed. Reg. 23951, 23958 (Apr. 30, 2004); the translation table is codified at 40 C.F.R. § 51.903.

%69 Fed. Reg. 23958 (Apr. 30, 2004). The rule governing areas affected by overwhelming transport
will be codified at 40 C.F.R. § 51.904. It was the subject of a petition for reconsideration filed by
Earthjustice; EPA granted the Earthjustice petition on January 10, 2005. See 70 Fed. Reg. 71612,
71613 (Nov. 29, 2005). See discussion above in note 17 regarding vacatur of certain provisions in the
Phase 1 Implementation Rule.

2770 Fed. Reg. 71612 (Nov. 29, 2005).
270 Fed. Reg. 71612 (Nov. 29, 2005).
2974 Fed. Reg. 40074 (Aug. 11, 2009). See 73 Fed. Reg. 42294 (July 28, 2008) for the proposed rule.
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are provided below.

§ 12:38 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 1 Basic Nonattainment Areas

Basic Nonattainment areas include areas that violate the ozone standard but
have a 1-hour design value of less than 0.121 ppm (translating to an 8-hour design
value of less than 0.085 ppm). Basic Nonattainment areas were required to submit
their SIP revisions addressing attainment by April 2007. Their SIP revisions must
address transportation conformity and general conformity and must include a
revised emissions inventory. They must also contain provisions to demonstrate RFP
through annual incremental emissions reductions, require RACT for existing
sources, and establish a non-attainment New Source Review program for new
sources, both based on a 100 tons per year (tpy) threshold. Other measures are not
mandated. NSR offsets must be at least 1 to 1." As of December 15, 2009, there were
22 “Former subpart 1” areas.?

§ 12:39 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 2 Marginal Areas

Marginal areas are areas with a 1-hour design value of 0.121 to 0.138 ppm
(translating to an 8-hour design value of 0.085 ppm to 0.092 ppm). SIP revisions for
Marginal areas must include everything required of Basic Nonattainment areas; in
addition, NSR offsets must be at least 1.1 to 1, and the amount of emissions that
trigger NSR is lowered from 100 tpy to 50 tpy for VOC in the Ozone Transport
Region." As of December 15, 2009, one area in the country is designated as
“marginal.”

§ 12:40 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 2 Moderate Areas

These are areas with a 1-hour design value of 0.138 to 0.160 ppm (translating to
an 8-hour design value of 0.092 ppm to 0.107 ppm). SIP revisions for Moderate ar-
eas, which were due June 15, 2007, must include everything required of Marginal
areas, as well as a Basic Inspection and Maintenance (I&M) program and NSR
offsets of 1.15 to 1. The RFP demonstration for Moderate areas is a 15 percent VOC

[Section 12:38]

169 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.
epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.

269 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; see also http://www.epa.gov/oar/
oaqps/greenbk/gne.html; http://www.epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm;
http://www.epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm. Due to the Phase 1 rule
vacatur, these areas are called “Former subpart 1” areas until they are reclassified.

[Section 12:39]

169 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.

epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.

269 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; see also http://www.epa.gov/oar/
oaqps/greenbk/gnc.html.
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reduction from baseline by no later than 2008." As of December 15, 2009, twenty-
three areas are designated as “moderate” nonattainment, with an attainment
deadline of June 2010.?

§ 12:41 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 2 Serious Areas

These areas are areas with a 1-hour design value of 0.160 to 0.180 ppm (translat-
ing to an 8-hour design value of 0.107 ppm to 0.120 ppm). SIP revisions for Serious
areas, which were due June 15, 2007, must include everything required of Moderate
areas, as well as an Enhanced I&M program and NSR offsets of 1.2 to 1; the NSR
trigger is 50 tpy across the area. The RFP demonstration for Serious areas, in addi-
tion to the RFP demonstration required for Moderate areas, are an additional 9
percent VOC/NOx reductions for years 7-9 after the 1990 Amendments.' As of
December 15, 2009, four areas are designated as “serious,” with an attainment
deadline of June 2013.?

§ 12:42 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 2 Severe Areas

The “Severe” classification has been broken down into two subclassifications, with
Severe 15 areas being areas with a 1-hour design value of 0.180 to 0.190 ppm
(translating to an 8-hour design value of 0.120 ppm to 0.127 ppm), with 15 years to
attain compliance. Severe 17 areas are areas with a 1-hour design value of 0.190 to
0.280 ppm (translating to an 8-hour design value of 0.127 ppm to 0.187 ppm), with
17 years to attain compliance. SIP revisions for Severe areas, which were due in
2007, must include everything required of Serious areas, as well as (1) a clean fuel
vehicles/reformulated gasoline program; (2) a definition of “major source” based on
potential to emit of 25 tpy; (3) severe limitations on the ability of modified sources to
“net out” of NSR; (4) transportation reduction/carpool requirements; (5) provision to
require all major sources to have either 1:3 to 1 emissions offsets or achieve BACT
instead of RACT; (6) if attainment is not achieved by the deadline, provision to as-
sess major sources of VOCs emissions fees of $5,000 per ton in excess of 80 percent
of what they were allowed to emit as of the attainment date; and (7) the RFP dem-
onstration for Serious areas plus 9 percent VOC/NOx for years 9-15 after the 1990
amendments.’

One area of the country, Houston-Galveston-Brazoria, is currently classified as

[Section 12:40]

169 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.
epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.

269 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; see also http://www.epa.gov/oar/
oagps/greenbk/gnc.html.
[Section 12:41]

169 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.
epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.

269 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; see also http://www.epa.gov/oar/
oaqps/greenbk/gnc.html.
[Section 12:42]

69 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http:/www.
epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.
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“Severe 15,” as of December, 15, 2009.2 As of December 15, 2009, one area has been
classified as “severe nonattainment” for the 8-hour standard, the Los Angeles South
Coast Air Basin. This area has until June 2021 to come into attainment.®

§ 12:43 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Subpart 2 Extreme Areas

Extreme areas are areas with a 1-hour design value of 0.280 ppm and above
(translating to an 8-hour design value of 0.187 ppm or above). The Extreme Area
must attain the NAAQS within 20 years of the effective date of the nonattainment
designation. These areas must implement all measures required of Severe Areas
and must also (1) implement a major source threshold of 10 tpy; (2) subject all
modifications increasing VOC emissions to NSR, without netting; (3) require all
utility, industrial, and commercial boilers that emit more than 25 tpy of NOx to
burn clean fuel or install control technology, such as catalytic reduction systems; (4)
impose special transportation control measures during peak traffic hours; and (5)
require offsets of 1.5 to 1 or impose BACT instead of RACT on all major VOC
sources.’ 2No areas of the country are currently classified as “extreme” as of December
15, 2009.

§ 12:44 The Clean Air Act Amendments of 1990—0zone nonattainment
areas—Classifications—Attainment deadlines and control
requirements—Transitional Areas

As set forth above, for most areas of the country, the 8-hour ozone designations
became effective on June 15, 2004. The Phase 1 Rule provided that the 1-hour ozone
NAAQS would no longer apply for an area one year following the effective date of
the area’s designation for the 8-hour NAAQS.' For Early Action Compact areas,
EPA deferred the effective date of the 8-hour nonattainment designations and
classifications.?

By December 31, 2002, EPA had entered into Early Action Compacts (EACs) with
33 communities (each generally comprised of several counties). Fourteen of those 33
communities did not meet the 8-hour ozone NAAQS. Areas with EACs could obtain
a deferral of the designation as “nonattainment” for the 8-hour standard.® To receive
the first deferral, until September 30, 2005, EAC areas agreed to reduce ground-
level ozone pollution earlier than the CAA would require. The EACs contain
milestones for action that must be met in order for the deferral to remain effective.
Those milestones are: (1) areas wishing to participate were required to submit
EACs for EPA signature by December 31, 2002; (2) preliminary lists and descrip-
tions of potential local control measures under consideration were due by June 16,

269 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http:/www.
epa.gov/oar/oagps/greenbk/gnc.html.

369 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.
epa.gov/oar/oaqps/greenbk/gnc.html.

[Section 12:43]

169 Fed. Reg. 23858 (Apr. 30, 2004), codified at 40 C.F.R. Part 81; CAA § 182; see also http://www.
epa.gov/air/oaqps/glo/designations/ozonesamplerequirements.htm.

240 C.F.R. Part 81; see also http://www.epa.gov/oar/oagps/greenbk/gnc.html.
[Section 12:44]

70 Fed. Reg. 44470 (Aug. 3, 2005); 69 Fed. Reg. 23858 (Apr. 30, 2004).

269 Fed. Reg. 23858, 23868-69 (Apr. 30, 2004).

%70 Fed. Reg. 44470 (Aug. 3, 2005); 69 Fed. Reg. 23858 (Apr. 30, 2004).
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2003; (3) a complete local plan, including specific, quantified, and permanent control
measures, was due to the states by March 31, 2004; (4) the states in turn must
submit adopted local measures to EPA as an SIP revision by December 31, 2004; (5)
either as of the 2005 Ozone Season or December 31, 2005, states with EAC areas
were required to implement the EAC control measures in the SIP; and (6) a report
on the success of those measures and the ability to improve air quality and NOyx
and VOC reductions was due to EPA by June 30, 2006. By December 31, 2007, the
EAC areas were to be in compliance with the 8-hour ozone NAAQS.* As indicated
previously, thirteen of the fourteen EAC areas designated nonattainment are now
in attainment (with the exception of Denver).

EPA’s final EAC Deferral/designation rule, published April 30, 2004, as amended
June 18, 2004, determined that out of 31 active compact areas, 17 areas were meet-
ing the 8-hour ozone NAAQS as of the time of designation in April 2004 and were so
designated attainment, with an effective date of June 15, 2004.° For the most part,
EAC areas designated as “attainment” have agreed to continue participating in
their compacts and meet their obligations on a voluntary basis.®

Most of the nonattainment deferred EAC areas qualified as “Basic Nonattain-
ment” EACs, meaning they were subject to an Early Action Company and had a
1-hour design value of less than 0.121 ppm. One area, however, had a 1-hour design
value of 0.121 to 0.138 ppm, the Greensboro-Winston Salem-High Point North Car-
olina area. All EAC areas had an attainment deadline of December 2007 for the
8-hour ozone standard.’

§ 12:45 The Clean Air Act Amendments of 1990—Nonattainment SIPs for
other pollutants

The Amendments include new subparts for carbon monoxide and PM,, nonattain-
ment SIPs, as well.' These sections provide for division of nonattainment areas into
moderate and serious classes, with later attainment deadlines and more stringent
control requirements for the latter.? For SO,, NOy and lead nonattainment areas,

*Proposed Deferral for EAC Areas, 68 Fed. Reg. 70108 (Dec. 16, 2003); Final Deferral for EAC Ar-
eas, 69 Fed. Reg. 23858, 23865 (Apr. 30, 2004).

569 Fed. Reg. 23858 (Apr. 30, 2004); 69 Fed. Reg. 34080 (June 18, 2004).
69 Fed. Reg. at 23869 (Apr. 30. 2004).
"http://www.epa.gov/oar/oagps/greenbk/gnc.html.

[Section 12:45]

'In 2006, EPA revised the PM,, and PM, , standards. Annual PM,, . remained at 15 micrograms
per cubic meter (ug/m?®). 71 Fed. Reg. 61144 (Oct. 17, 2006). EPA revised the 24-hour PM,, ; standard to
35 ug/m®. EPA also retained the 24-hour PM,, standard but revoked the annual PM standard. In 2009,
the D.C. Circuit Court of Appeals remanded parts of the 2006 revised standards to EPA for
reconsideration. Am. Farm Bureau Federation v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009).

For more information, see http://www.epa.gov/air/particles/actions.html.

For carbon monoxide, new subpart 3 of part D creates a simplified version of the ozone regula-
tory scheme. All nonattainment areas must be classified as Moderate Areas or Serious Areas. Revisions
to SIPs for both classes must include updated emission inventories, quantitative “milestones” for rea-
sonable further progress, contingency provisions should milestones be missed, and other controls.
Moderate Areas were required to attain the NAAQs by December 31, 1995, and were to implement
mobile source I&M programs. Serious Areas were required to attain the NAAQs by December 31, 2000,
and were to require use of oxygenated gasoline by 1993 or demonstrate that such gasoline is not neces-
sary to achieve timely attainment and, if stationary sources are “serious” contributors, must adapt a
reduced fifty ton per year major source threshold. Clean Air Act §§ 186, 187, as added by § 104 of the
1990 Clean Air Act Amendments.

New subpart 4 of part D classified all PM;, nonattainment areas as Moderate Areas initially,
with an attainment deadline of December 31, 1994. Those that “cannot practically” attain the NAAQS
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the Amendments specified a new attainment deadline of November 15, 1995.2

§ 12:46 Other SIP issues—Judicial review of SIP actions

The Clean Air Act provides two avenues for judicial review. Section 304 authorizes
citizen suits in the district courts to enforce EPA’s nondiscretionary duties under
the Act." Section 307 authorizes suits in the courts of appeals to challenge final
actions.? National standards and other regulatory actions with nationwide scope—
for example, promulgation of rules governing SIPs—must be brought in the D.C.
Circuit.® Challenges of SIP approvals, orders, and other actions with local impact
are brought in the circuit where that impact is felt.* The final actions that may be
challenged include those listed in § 307(b)(1) and all other final actions under the
Act, including those that did not arise in a notice and comment process.’ The divid-
ing line between the two types of review is conceptually clear, but quickly becomes
blurred in the complex process of SIP development and approval as shaped by EPA
over the years.®

As a practical matter, it can be difficult to obtain effective review of the adequacy
of EPA’s overall handling of a state’s SIP. Review of the state action generally can
only be had in state court, but citizens may be able to sue a state in federal court for
failure to implement the SIP.” Most federal SIP actions are reviewable. EPA inac-
tion on a SIP submittal (either a new plan or revision) past the statutory deadline

by this deadline may be reclassified by the state to Serious Areas, which have an additional ten years
from designation (not classification) to attain the NAAQs, with the possibility of one five-year exten-
sion. For such Serious Areas, “major sources” are those with the potential to emit seventy tons per year
of PM,,. Clean Air Act §§ 188, 189, as added by § 105 of the 1990 Clean Air Act Amendments.

EPA has promulgated an addendum addressing PM,, nonattainment areas as a part of its Gen-
eral Preamble for the Implementation of Title I of the Clean Air Act Amendments of 1990. 59 Fed. Reg.
41998 (Aug. 16, 1994).

3Clean Air Act §§ 191, 192, as added by § 106 of the 1990 Clean Air Act Amendments. Guidance
addressing SIP revisions for reasonably available control measures for lead is found in State
Implementation Plans for Lead Nonattainment Areas; Addendum to the General Preamble for the
Implementation of Title I of the Clean Air Act Amendments of 1990. 58 Fed. Reg. 67748 (Dec. 22,
1993). Guidance for SIPs for NOy nonattainment areas is found in State Implementation Plans;
Nitrogen Oxides Supplement to the General Preamble; Clean Air Act Amendments of 1990;
Implementation of Title 1. 59 Fed. Reg. 31238 (June 17, 1994).

[Section 12:46]
42 U.S.C.A. § 7604(a)(2).
242 U.S.C.A. § 7607(b); 40 C.F.R. pt. 23.
%42 U.S.C.A. § 7607(b); 40 C.F.R. pt. 23.

%42 U.S.C.A. § 7607(b); 40 C.FR. pt. 23. In Texas Municipal Power Agency v. EPA, 89 F.3d 858,
866-67, 26 Envtl. L. Rep. (Envtl. L. Inst.) 21541, 21545 (D.C. Cir. 1996), the provision requiring actions
with local effects to be brought in local courts of appeals, Clean Air Act § 307(b), 42 U.S.C.A. § 7607(b),
was held to be a venue provision and not jurisdictional. Therefore, it can be waived if EPA fails to
object.

*Harrison v. PPG Indus., Inc., 446 U.S. 578, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20353 (1980). In
Louisiana Envtl. Action Network v. Browner, 87 F.3d 1379, 1385, 26 Envtl. L. Rep. (Envtl. L. Inst.)
21561, 21564 (D.C. Cir. 1996), the court noted that statutory time limitations on review of EPA’s ac-
tions run only if a challenge is ripe for review.

®As environmental law matures, it becomes more difficult to challenge EPA’s programmatic
activities. In Louisiana Envtl. Action Network v. Browner, 87 F.3d 1379, 26 Envtl. L. Rep. 21561 (D.C.
Cir. 1996), the court rejected a challenge by environmental groups to state program approval rules
under § 112(1) of the Clean Air Act concerning hazardous air pollutants. The court found that the
environmental groups lacked standing to sue because they could show no concrete or imminent injury.

"See, e.g., Citizens for a Better Env’t v. Deukmejian, 731 F. Supp. 1448, 20 Envtl. L. Rep. (Envtl.
L. Inst.) 21047 (N.D. Cal. 1990) (§ 304 citizen suit lies against state for failing to carry out SIP
provisions). Review of the state action in state court is a matter of state law, which varies with the
jurisdiction. See, e.g., EPA v. Pollution Control Bd., 426 N.E.2d 1264, 12 Envtl. L. Rep. (Envtl. L. Inst.)
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can be challenged in district court under § 304.> Where EPA inaction on part of a
SIP is integral to the adequacy of the SIP as a whole, a court of appeals may take
jurisdiction over the inaction.’ Final EPA approval or disapproval of a SIP may be
reviewed in the relevant court of appeals.” The same is true of a final EPA action
partially approving and partially disapproving a SIP submittal,” or EPA action
promulgating a federal SIP under § 110(c)."* EPA conditional approvals, which are
titled “final rules,” but which leave open the status of the SIP, also must be chal-
lenged in the courts of appeals.” If EPA disapproves a SIP submittal or portion
thereof, either by final action' or by a “pocket veto” of inaction,” EPA may be
subject to a § 304 suit for failure to promulgate a § 110(c) federal SIP."® As a result,
a group wishing to claim that EPA approved inadequate SIP revisions, and should
instead have promulgated a FIP, has to bring costly parallel actions in appellate
and district court."” EPA notices of deficiency, issued under § 110(c) to inform states
that their SIPs are not adequate, have been held to be unreviewable, because they
are not final actions.'”® Whether EPA’s decision not to issue a notice of deficiency
may be challenged is unclear.

§ 12:47 Other SIP issues—Stationary source enforcement

The elaborate system of state implementation plans and federal emission limits
that regulates the operation of stationary sources of air pollution is meaningless
without enforcement. Much of the effort that goes into designing these complex
programs is intended simply to make the requirements enforceable. Enforcement is

20253 (I1l. App. Ct. 1981) (state court decision striking down SIP provision renders provision unenforce-
able by state, even though provision remains a federal regulation).

8Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986); Citizens for a Better Env’t v. Costle, 515 F. Supp. 264, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20963
(N.D. III. 1981).

®Indiana & Michigan Elec. Co. v. EPA, 733 F.2d 489, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20506
(7th Cir. 1984).

%See, e.g., Natural Res. Def. Council v. EPA, 507 F.2d 905, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20032
(9th Cir. 1974) (Arizona SIP); Natural Res. Def. Council v. EPA, 494 F.2d 519, 4 Envtl. L. Rep. (Envtl.
L. Inst.) 20345 (2d Cir. 1974) (New York SIP); Natural Res. Def. Council v. EPA, 489 F.2d 390, 4 Envtl.
L. Rep. (Envtl. L. Inst.) 20204 (5th Cir. 1974), rev’d and remanded sub nom. Train v. Natural Res. Def.
Council, 421 U.S. 60, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20264 (1975) (Georgia SIP); Natural Res. Def.
Council v. EPA, 483 F.2d 690, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20821 (8th Cir. 1973) (Iowa SIP);
Natural Res. Def. Council v. EPA, 481 F.2d 116, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20579 (10th Cir. 1973)
(Colorado, New Mexico, Utah SIPs); Natural Res. Def. Council v. EPA, 478 F.2d 875, 3 Envtl. L. Rep.
(Envtl. L. Inst.) 20375 (1st Cir. 1973) (Rhode Island, Massachusetts SIPs).

""Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986).

2(leveland Elec. Illuminating Co. v. EPA, 572 F.2d 1150, 8 Envtl. L. Rep. (Envtl. L. Inst.) 20312
(6th Cir. 1978).

®Conn. Fund for the Env’t v. EPA, 672 F.2d 998, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20306; City of
Seabrook v. EPA, 657 F.2d 1349, 11 Envtl. L. Rep. (Envtl. L. Inst.) 21058 (5th Cir. 1981); Citizens for a
Better Env’t v. Costle, 515 F. Supp. 264, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20963 (N.D. Ill. 1981).

"“Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986).

®Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986).

®Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986).

""Bethlehem Steel Corp. v. EPA, 782 F.2d 645, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20268 (7th Cir.
1986). See also Citizens for a Better Env’t v. Costle, 515 F. Supp. 264, 11 Envtl. L. Rep. (Envtl. L. Inst.)
20963 (N.D. IIl. 1981).

"*linois v. EPA, 621 F.2d 259, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20351 (7th Cir. 1980).
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the engine that drives the entire complicated Clean Air Act machine. The 1990
Amendments rebuilt this enforcement engine and made it significantly more
powerful.

The Act’s enforcement scheme has five elements. The first is institutional
responsibility for enforcement, which the Clean Air Act splits among EPA, the
states, and private citizens. The second element is the enforceable, source-specific
emission limit. Third is broad authority to investigate and document possible viola-
tions of its provisions. Fourth is the process by which enforcers choose their respon-
ses once violations have been detected. The fifth element of Clean Air Act enforce-
ment is imposition of sanctions on appropriate violators. Each of these pieces of the
enforcement puzzle is critical to the overall effectiveness of the system.

§ 12:48 Other SIP issues—Stationary source enforcement—Institutional
issues

Congress clearly did not believe the adage that too many cooks spoil the broth in
the enforcement kitchen; the Clean Air Act makes it possible for almost anyone to
be an enforcement chef. State implementation plans and federal emission limits
may be enforced by states, EPA, and members of the public.

In this system of overlapping enforcement responsibility, federal enforcement
plays a key role. States may need EPA’s help in large and complex enforcement ac-
tions because the federal agency has more technical and legal resources available.
States may not always be willing or able to enforce against all violators; if not,
Congress intended EPA or citizens to step in to fill the gap. And EPA enforcement
can provide a measure of national unformity in this final phase of implementation.

In the early 1980s, critics challenged the overall level of EPA stationary source
enforcement activity.' Two indicators—the number of cases referred by EPA regional
offices to EPA headquarters for consideration of litigation and the number of cases
referred by EPA to the Department of Justice for initiation of litigation—showed a
dramatic decline in enforcement in 1982, with a return to earlier levels in 1984.2
The budget of the enforcement office is another indicator of the level of federal
enforcement effort. Air enforcement expenditures were cut dramatically in the early
1980s and later leveled off at 1975 levels.? For EPA to maintain a referral level it
achieved at a time when its air enforcement budget was roughly double its current
size suggests that other types of enforcement activity, most likely administrative ac-
tions, must have diminished.

[Section 12:48]

'See, e.g., W. Drayton, America’s Toxic Protection Gap 29-31 (1984) (citing a 75 percent rate of
noncompliance with SIP opacity standards at facilities inspected at night in a test of a new laser-radar
device for measuring opacity, and a 50 percent drop in the number of referrals to the Department of
Justice under the Act).

2During fiscal years (FY) 1978-80, EPA averaged 100 air act referrals to headquarters and eighty-
three to Justice. In FY 1981-83, the comparable numbers were forty-eight and fifty. EPA data, cited in
ELI, Citizen Suits I11-24, -27 (1984). In the first half of FY 1984, there were forty-eight referrals to
headquarters and fifty to Justice, suggesting that EPA is now equalling or exceeding its pre-Reagan
Administration enforcement litigation rates. The Air Enforcement Division reportedly “managed a
docket of approximately 100 civil enforcement cases” in FY 1984, so the rate of referrals is staying up.
EPA Air Enforcement Division, FY 1984 Air Enforcement Highlights (undated, copy on file at ELI)
[hereinafter cited as Enforcement Highlights]. The earlier decline in judicial enforcement litigation
was outpaced by an even greater decline in administrative enforcement. Air enforcement orders
declined from an average of 170 per year in FY 1979-80 to 65 in FY 1981 and 21 in FY 1982. ELI,
Citizen Suits I1I-32 (1984).

*EPA, Summary of the 1986 Budget 22 (Jan. 1985); Congressional Budget Office, The Budget of
the Environmental Protection Agency: An Overview of Selected Proposals for 1985, at 84 (1984). A
summary of EPA’s 2006 budget is available at http.//www.epa.gov/ocfo/budget/2006/2006bib.pdf.
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Citizen enforcement also has begun to play a major role as the result of basic
changes made in the 1990 Amendments. Congress authorized private citizens to
bring suits in federal court to enforce the statute.* Citizen enforcers must notify the
violator and EPA of their intent to sue and must give way before diligently prose-
cuted federal or state actions, although they may intervene in such actions.® The
remedies initially available to these private attorneys general were limited to injunc-
tive relief, but the 1990 Amendments authorize citizen suits for penalties.® Citizen
enforcement of the pollution control statutes took on a high profile in the early
1980s when a coalition of environmental groups launched a coordinated wave of
hundreds of suits to enforce the Clean Water Act.” The citizen suit provisions of the
Clean Air Act saw much less use, because of the lack of penalty authority and
because, unlike the Water Act, the Air Act did not require regulated companies to
submit certified self-monitoring reports.® The Water Act provides citizen enforcers
with proof of violations in mandatory discharge monitoring reports from sources,
while the Air Act has no equivalent self-monitoring requirement.’ The 1990 Amend-
ments direct EPA to require major sources to submit periodic certifications of compli-
ance (and noncompliance) which, like certified self-monitoring reports under the
Water Act, may be deemed by the courts to be conclusive proof of any violations re-
vealed therein." In the past, the most effective role for citizen enforcers under the
Clean Air Act had been as intervenors in federal actions." In the future, citizen
groups will likely play a major role in enforcement of the Act.™

The agency has attempted to facilitate citizen enforcement of the Air Act by
adopting a rule allowing the use of “any credible evidence” to prove or disprove

*Clean Air Act § 304, 42 U.S.C.A. § 7604.

®0ld Clean Air Act § 304(b). EPA regulations concerning notice by citizen suit plaintiffs are lo-
cated at 40 C.F.R. part 54.

®Clean Air Act § 304(a), amended by § 707(a) of 1990 Amendments. Penalties collected under the
citizen suit provision are paid to the U.S. Treasury. Mitigation projects are allowable up to a $100,000
cap. Clean Air Act § 304(g), 42 U.S.C.A. § 7604(g).

733 U.S.C.A. §§ 1251 to 1376.

®This situation began to change following the decision in Sierra Club v. Public Service Co. of
Colorado, 894 F. Supp. 1455, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21461 (D. Colo. 1995), where a utility’s
opacity violations are based, in an evidentiary sense, on continuous emissions monitor data. For the
first time, the argument was rejected that continuous emissions monitor measurements do not align
with the formal “method” required to determine opacity violations. See 40 C.F.R. pt. 60, app. A (Method
9). These continous emissions monitor data are collected routinely and in large volume by utilities, and
typically are available to citizens. The citizen suit provision has received more use following enactment
of EPA’s credible evidence rule. See, e.g., Sierra Club v. Tenn. Valley Auth., 430 F.3d 1337 (11th Cir.
2005).

9See Sierra Club v. Ind. Ky. Elec. Corp., 11 Envtl. L. Rep. (Envtl. L. Inst.) 21100 (S.D. Ind. 1981),
affd, 716 F.2d 1145, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20817 (7th Cir. 1983) (dismissing one of four ac-
tions to enforce the sulfur dioxide restrictions in the Indiana SIP on the grounds that because the pro-
vision had been invalid under state law when promulgated by EPA, there was no federal SIP provision
for Sierra Club to enforce. The four actions represented the best cases the Club found out of some
twenty citizen suit notices it filed concerning power plant SIP compliance).

Clean Air Act § 114(a)(3), as added by § 702(b) of the 1990 Amendments.

"See, e.g., United States v. Nat’l Steel Corp., 14 Envtl. L. Rep. (Envtl. L. Inst.) 20481 (E.D. Mich.
1983), rev’d in part, 767 F.2d 1176, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20678 (6th Cir. 1985). The
Department of Justice now publishes notices of enforcement consent decrees in the Federal Register,
thereby giving potential citizen intervenors an opportunity to become involved. See, e.g., 50 Fed. Reg.
3424, 3425 (1985) (Department of Justice announces proposed consent decrees in United States v.
American Cyanamid Co. and United States v. Clark.).

2See, e.g., Sierra Club v. Tenn. Valley Auth., 430 F.3d 1337 (11th Cir. 2005) (citizen’s suit claiming
opacity violation); Sierra Club v. Georgia Power Co., 365 F. Supp. 2d 1297 (N.D. Ga. 2004), rev’d in
part, 443 F.3d 1346 (11th Cir. 2006); Grand Canyon Trust v. Public Serv. Co. of N.M., 294 F. Supp. 2d
1256 (D.N.M. 2003).
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violations of the Air Act.” Before this rule was adopted, a source’s emission viola-
tions could be shown only by use of the prescribed reference test method. The cred-
ible evidence rule will allow not only reference test data, but also engineering
calculations, emissions estimates, continuous emission monitoring data, and other
information to prove a violation." Environmental groups have been quick to use the
credible evidence rule in their citizen suits."

§ 12:49 Other SIP issues—Stationary source enforcement—Enforceable
requirements

The regulatory process is segmented so that challenges to the substance of emis-
sion control requirements must be resolved before enforcement begins and cannot
be resurrected in enforcement actions.' The SIPs and national emission limits pro-
duce specific, measurable pollution control requirements for individual emission
points, thus reducing or eliminating ambiguity over who must do what to comply
with the law.? Statutory compliance and attainment deadlines provide unambiguous
answers to the question of when compliance must be achieved. In this framework, it
should be relatively easy to determine whether a violation exists and to bring an ac-
tion to correct those violations that are found.

Congress’ neat scheme to ensure relatively easy enforcement has been tested in
SIP enforcement. The federal and state legal systems do not always mesh as well as
intended to produce a single federal/state SIP for both parties to enforce.* EPA may
not enforce a state SIP provision that was invalid under state law when EPA ap-

BEPA published its final credible evidence rule in February 1997. 62 Fed. Reg. 8314 (Feb. 24,
1997), codified at 40 C.F.R. §§ 51.212(c), 52.12(c), 52.33, 60.11, and 61.12.

"Preamble to the Final Credible Evidence Rule, 62 Fed. Reg. at 8315. The Circuit Court of the
District of Columbia has held that a challenge to the credible evidence rule on the ground that it
caused a substantive change to air pollution standards was not ripe and that the rule did not invade
the authority of the states under the Air Act. Clean Air Implementation Project v. EPA, 150 F.3d 1200,
28 Envtl. L. Rep. (Envtl. L. Inst.) 21519 (D.C. Cir. 1998); Natural Res. Def. Council v. EPA, 194 F.3d
130 (D.C. Cir. 1999).

'5See, e.g., Sierra Club v. Tenn. Valley Auth., 430 F.3d 1337 (11th Cir. 2005) (citizen’s suit claiming
opacity violation); Sierra Club v. Georgia Power Co., 365 F. Supp. 2d 1297 (N.D. Ga. 2004) (citizen’s
suit alleging power plant violated opacity standard; the court held that opacity system data could be
used under the credible evidence rule to prove the violation; however, the credible evidence rule can
also be used to explain an apparent violation); Grand Canyon Trust v. Public Serv. Co. of N.M., 294 F.
Supp. 2d 1256 (D.N.M. 2003) (Company could introduce evidence that continuous opacity monitor was
incorrect).

[Section 12:49]

1See, e.g., United States v. Borden, Inc., 572 F. Supp. 684, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20160
(D. Mass. 1983) (defendant may not challenge the substance of NESHAPs for vinyl chloride in an EPA
action to enforce the standards).

?Enforcement targets are not always clear. For example, buildings and stacks that funnel emis-
sions from an underground automobile tunnel in Boston are “indirect” sources, and not major station-
ary sources under the Clean Air Act. See Sierra Club v. Larson, 2 F.3d 462, 24 Envtl. L. Rep. (Envtl. L.
Inst.) 20070 (1st Cir. 1993).

®In the years following the enactment of the 1977 Amendments to the Clean Air Act, EPA insisted
that emissions limitations must be “federally enforceable” in order to limit a source’s “potential to
emit” for regulatory purposes. This policy was adopted to provide a clear path to federal enforcement
because sources use this mechanism to avoid permit or other program requirements. It was overturned,
in the context of the hazardous air pollutant program under the 1990 Amendments to the Clean Air
Act, in National Mining Ass’'n v. EPA, 59 F.3d 1351, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21390 (D.C. Cir.
1995). The court found no rationale in the Act for EPA to prefer federal enforcement over state enforce-
ment or any other effective method of assuring compliance. This decision is a significant blow to those
who believe that the threat of widespread federal enforcement is necessary to reduce pollution. See
also Chemical Mfrs. Ass’'n v. EPA, 70 F.3d 637 (D.C. Cir. 1995) (remanding “potential to emit” new
source review regulation for reconsideration of federal enforceability requirements); Clean Air
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proved it.* Such loopholes may persist for a long time because of delays in resolving
the validity of the state provision in state courts and EPA’s reluctance to step in
and promulgate a replacement FIP. If EPA approved a valid state program, it
remains federally enforceable until revised by EPA, even while a state-approved
revision awaits EPA approval.® The Supreme Court resolved a dispute over the ef-
fect of EPA’s unreasonable failure to act on a SIP revision within four months on
the enforceability of the preexisting SIP. The Court held that the four-month
deadline for EPA SIP review formerly found in § 110(a)(2) applied to new SIPs, not
revisions, and, in any event, that Congress intended EPA’s ability to enforce to be
independent of its obligations in the SIP process.® While EPA’s enforcement author-
ity is legally clear in such cases, as a practical matter the disparity between state
and federal SIPs can confuse and delay the enforcement process.” The operating
permits required by the 1990 Amendments are intended, in part, to relieve these

Implementation Project v. EPA, 1996 WL 393118, No. 96-1224 (D.C. Cir. 6—28-96) (vacatur granted
because federal enforceability not a requirement for calculation of potential to emit in Title V operating
permit program); Ogden Projects Inc. v. New Morgan Landfill Co., 911 F. Supp. 863, 875, 26 Envtl. L.
Rep. (Envtl. L. Inst.) 20843 (E.D. Pa. 1996) (reversing finding of violation based on potential to emit,
citing vacatur of federal enforceability requirements by the D.C. Circuit).

“See, e.g., Sierra Club v. Indiana-Kentucky Elec. Corp., 11 Envtl. L. Rep. (Envtl. L. Inst.) 21100
(S.D. Ind. 1981), affd, 716 F.2d 1145, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20817 (7th Cir. 1983).

5See, e.g., United States v. Ford Motor Co., 814 F.2d 1099, 17 Envtl. L. Rep. (Envtl. L. Inst.)
20655 (6th Cir. 1987) (a state court consent decree to invalidate federally-approved SIP provisions does
not preclude federal enforcement pending EPA approval of the replacement state SIP provisions);
United States v. Gen. Motors Corp., 19 Envtl L. Rep. (Envtl L. Inst.) 21309 (W.D. La. 1989) (source’s
compliance with state permit no bar to EPA enforcement of SIP); United States v. AM Gen. Corp., 21
Envtl. L. Rep. (Envtl. L. Inst.) 20376 (N.D. Ind. 1990) (EPA may bring enforcement action despite fail-
ure to act within sixty days on state’s proposal to redesignate area where defendant located from
nonattainment to attainment); United States v. Gen. Dynamics Corp., 755 F. Supp. 720, 21 Envtl. L.
Rep. (Envtl. L. Inst.) 20785 (N.D. Tex. 1991) (compliance with state order does not constitute compli-
ance with stricter SIP). See also Illinois v. EPA, 621 F.2d 259, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20351
(7th Cir. 1980). Cf. Espinosa v. Roswell Tower, Inc., 32 F.3d 491, 24 Envtl. L. Rep. (Envtl. L. Inst.)
21359 (10th Cir. 1994) (state cannot use delegation of federal enforcement power to bring an action in
federal court after it first brought a state court enforcement action for the same violation).

8Gen. Motors Corp. v. United States, 496 U.S. 530, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20959
(1990).

"Several cases illustrate these points. In United States v. National Steel Corp., 14 Envtl. L. Rep.
(Envtl. L. Inst.) 20481 (E.D. Mich. 1983), rev’d in part, 767 F.2d 1176, 15 Envtl. L. Rep. (Envtl. L. Inst.)
20678 (6th Cir. 1984), the courts ruled that EPA could enforce a stipulated penalty provision in a
consent decree concerning a SIP violation, even though the state had approved defendant’s plan to use
the bubble policy to fashion a compliance plan different from that spelled out in the decree. Since EPA
had not approved the SIP revision, it could enforce the earlier version that it had approved. The court
of appeals limited the number of days for which stipulated penalties could be assessed, however, to the
180 days specified in the decree. In United States v. Continental Group, U.S.A., 595 F. Supp. 1021, 15
Envtl. L. Rep. (Envtl. L. Inst.) 20131 (E.D. Wis. 1984), a district court ruled that a pending application
for state approval of an alternative compliance plan does not require the court to abstain from hearing
EPA’s suit to enforce the federally approved version of the SIP, particularly where the state has moved
very slowly to act on the alternative plan. Thus, EPA can enforce its SIP during the pendency of a state
SIP revision, but the question of which SIP is enforceable throws another issue onto the table and may
delay the enforcement process. In United States v. Wheeling-Pittsburgh Steel Corp., 818 F.2d 1077, 17
Envtl. L. Rep. (Envtl. L. Inst.) 20750 (3d Cir. 1987), the court held that neither the defendant’s ap-
plication for a bubble policy alternative emission limitation nor its severe economic hardship justified
the district court’s modification of an enforcement consent decree requiring compliance with existing
SIP limitations by the 1985 deadline established by the Steel Industry Compliance Extension Act, Pub.
L. No. 97-23, 95 Stat. 139 (1981), codified at 42 U.S.C.A. § 7413(e). In United States v. Ford Motor Co.,
736 F. Supp. 1539, 20 Envtl L. Rep. (Envtl L. Inst.) 21126 (W.D. Mo. 1990), EPA brought an action to
enforce SIP provisions governing VOC emissions from a paint spray line. The defendent had been
operating in violation of the basic SIP requirement, but in compliance with an alternative compliance
plan (ACP) approved by the state, but not submitted to EPA as a SIP revision. The court held that EPA
could not enforce the SIP provisions because the approved SIP provided for state approval of ACPs.
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problems by creating a clear and readily available statement of the standards ap-
plicable to a specific source at a given time.?! However, the SIPs continue to be inde-
pendently enforceable except for provisions that the permits state are not applicable,
and, at any given time, the state-approved and EPA-approved SIPs for a category of
sources may be different due to delays in the review and approval process.’ As a
result, the history of intergovernmental confusion and conflict over enforcement
may continue."

§ 12:50 Other SIP issues—Stationary source enforcement—Monitoring

Monitoring for compliance with emission limitations is not an easy matter in most
cases. Many limitations are stated in terms of mass emission rates, which can only
be measured at the top of the smokestack. The emissions may be spot checked with
a “stack test,” but the procedure is expensive and gives only one data point. Since
the test often requires construction of scaffolding to gain access to the top of the
stack, it is impossible for regulators to conduct surprise tests. Continuous emission
monitoring (CEM) is required in a number of federal new source performance stan-
dards,' and states are required to mandate CEM in their SIPs.?

Regulators have relied on surrogate measurements as a result of these difficulties.

8Gee § 12:76. See also United States v. Solar Turbines, Inc., 20 Envtl. L. Rep. (Envtl. L. Inst.)
20562 (M.D. Pa. 1989) (EPA may not enforce statutory obligation not to construct major new facility
without PSD permit against a source that obtained state PSD permit deemed inadequate by EPA.).
Enforcement against individual sources must be undertaken with care by EPA. After a local agency
has issued an air quality permit and the receiving source has been modified accordingly, EPA cannot
find the state in violation of Clean Air Act requirements, retroactively invalidate the individual source
permit, and seek a penalty. United States v. AM Gen. Corp., 34 F.3d 472, 24 Envtl. L. Rep. (Envtl. L.
Inst.) 21497 (7th Cir. 1994).

9See Clean Air Act § 113(a)(1), as amended by § 701 of the 1990 Amendments (authorizing
enforcement of any applicable “implementation plan or permit”).

Some state legislatures have acted to limit EPA’s ability to enforce state requirements that
exceed minimum federal requirements. In Colorado, for example, air pollution provisions that are more
stringent than federal requirements are, by law, not part of the Colorado SIP. Colo. Rev. Stat. § 25-7-
105.1 (Supp. 1995).

Several states have adopted environmental audit privilege laws designed to protect from forced
disclosure the results of environmental audits, or self-evaluations, conducted by sources of air and
other pollution. See, e.g., Colo. Rev. Stat. § 13-25-126.5 (Supp. 1995). Some of these laws also provide
protections from civil penalties for problems corrected through self-audits. By threatening to deny ap-
proval of SIP programs, EPA challenged the ability of states to protect sources in these ways. See, e.g.,
61 Fed. Reg. 32693, 32696 (June 25, 1996) (Texas operating permit program); see also Inside EPA’s
Clean Air Rep., Apr. 4, 1996, at 3 (EPA task force appointed to review policy guidance regarding state
environmental audit laws.). EPA adopted its own “self-audit” policy in 2000, Incentives for Self-
Policing: Discovery, Correction and Prevention of Violations, 65 Fed. Reg. 19618 (Apr. 11, 2000). This
policy provides protection from criminal prosecution and reduction and possible elimination of the
gravity-based portion of a penalty if a facility promptly discloses noncompliance discovered following a
voluntary self-audit.

[Section 12:50]

'See, e.g., 40 C.F.R. § 60.84(a) (continuous SO, monitors required for sulfuric acid plants); 40
C.F.R. § 60.45(a) (continuous SO,, NOx, CO or O,, and opacity monitors required for fossil-fuel-fired
steam generators built after Aug. 17, 1971). See also 40 C.F.R. § 60.13 (general rules for continuous
monitoring); 40 C.F.R. part 60, App. B (performance standards for continuous monitors). In a case of
first impression, a utility was found in violation of state opacity limitations, more than 19,000 times,
using continuous emissions monitoring data as evidence. Sierra Club v. Public Serv. Co. of Colo., 894 F.
Supp. 1455, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21461 (D. Colo. July 20, 1995, amended July 21, 1995).
The court rejected the utility’s argument that evidence of a violation of an opacity limit is restricted to
the observations of a trained smoke reader using Method 9 in 40 C.F.R. part 60 App. A-4. The case was
settled for $140 million in added pollution controls. Inside EPA’s Clean Air Rep., May 30, 1996, at 25.

2See 40 C.F.R. § 51.214.
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SIPs generally include “opacity” standards along with mass particulate standards.®
Opacity is a measure of the extent to which a plume of particulate smoke obscures
light. Trained “smoke readers” can estimate the opacity following EPA’s promulgated
Method 9.* The vast majority of particulate enforcement activities are carried out
through opacity tests. For sulfur dioxide from fuel burning sources, a useful sur-
rogate for the amount of emissions is the amount of sulfur in the fuel, since, in the
absence of sulfur dioxide controls, all the sulfur generally goes up the stack.” Most
SIPs therefore include sulfur-in-fuel standards, and compliance can be easily tested
by sending samples of the fuel to the lab.®

On its face, § 114 of the Clean Air Act’ gives EPA broad investigatory authority.®
Paragraph (1) of section 114(a) authorizes EPA to require owners and operators of
emission sources and others “subject to any requirement of” the Act to keep records,
make reports, and sample emissions. Paragraph (2) of section 114(a) gives the EPA
Administrator and “his authorized representative” authority to enter the premises
of those persons identified in paragraph (1) or other places where required records
are kept, and states that inspectors “may at reasonable times have access to and
copy any records, inspect any monitoring equipment or method required under
paragraph (1) and sample any emissions which such person is required to sample
under paragraph (1).”°

In the 1990 Amendments, Congress added significantly to EPA’s information-
gathering arsenal. For the first time, EPA may use its existing administrative
subpoena authority under § 307(a) in enforcement proceedings.” The Agency also
may pay rewards for information leading to the imposition of criminal sanctions or
civil penalties."” EPA must require major sources (and may require other sources) to
submit “compliance certifications” stating whether the source is in compliance,
whether any violations are continuous or intermittent, what method was used for
determining the source’s compliance status, and other information.'”? Based on pre-
cedent under the Water Act, federal, state, and citizen enforcers certainly will take
the position in enforcement cases that a compliance certification that reports viola-
tions is all the evidence necessary to prove noncompliance.

3See, e.g., Rules & Regs. of the State of Ga. § 391-3-1-.02(b) (visible emissions in excess of 40
percent opacity prohibited unless specifically authorized); Rules & Regs. of the State of Ga. § 391-3-1-
.02(d)(1) (fuel burning sources with less than 10 million BTU heat input limited to 0.7 pounds of
particulate per million BTU of heat input).

%40 C.F.R. part 60 App. A, Method 9. See Portland Cement Ass'n v. Train, 513 F.2d 506, 510, 5
Envtl. L. Rep. (Envtl. L. Inst.) 20341, 20342 (D.C. Cir. 1975) (“We are not warranted on the basis of
this analysis to find that plume capacity is too unreliable to be used either as a measure of pollution or
as an aid in controlling emissions.”). See also § 12:47 and later in this section.

SSee, e.g., COMAR 10.18.07 (in the urbanized areas of the state, solid fuels may not exceed 1
percent sulfur, distillate fuel oils, 0.3 percent, and residual fuel oils, 1 percent).

®0dor problems are often regulated in SIPs but are notoriously difficult to enforce. See Chester
Residents Concerned for Quality Living v. Delcora Sewage Treatment Plant, 39 Env 1860 (E.D. Pa.
1994) (upholding odor regulation against vagueness challenge); Save Our Health Org. v. Recomp of
Minn., Inc., 37 F.3d 1334, 25 Envtl. L. Rep. (Envtl. L. Inst.) 20589 (8th Cir. 1994) (defendant success-
fully avoided the assertion of an odor violation in a citizen suit under the Clean Air Act).

742 US.C.A. § 7414.

8See generally United States v. Tivian Labs., Inc., 589 F.2d 49, 9 Envtl. L. Rep. (Envtl. L. Inst.)
20008 (1st Cir. 1978), cert. denied, 442 U.S. 942 (1979) (constitutionality of section 114 upheld).

9Clean Air Act § 114(a)(1), (2), 42 U.S.C.A. § 7414(a)(1), (2).
1%Clean Air Act § 307(a), as amended by § 703 of the 1990 Amendments.

"Clean Air Act § 113(f), as added by § 701 of the 1990 Amendments. EPA has proposed regula-
tions governing awards under this provision. See 59 Fed. Reg. 22795 (May 3, 1994) (to be codified at 40
C.F.R. pt. 65, subpt. BBB).

2Clean Air Act § 114(a)(3), as added by § 702(b) of the 1990 Amendments.
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EPA uses its investigatory authority aggressively, but is not free from constraint.
A person not directly regulated may be required to keep records under § 114(a)(1), if
their business bears directly on others’ compliance with the Act.” EPA inspectors
must obtain warrants absent permission.’ The grant of authority is sufficiently
broad to allow types of inspections not enumerated in the statute, for example, ae-
rial surveillance.” EPA has been held to lack authority to use private contractors in
§ 114 inspections in the Sixth and Tenth Circuits, but has been held to have that
authority by the Ninth Circuit.’® A general check on both reporting requirements
and inspections is that they must further EPA’s regulatory or enforcement responsi-
bilities and must be reasonable.” Section 114 provides that all information obtained
by EPA under the section must be available to the public, unless the source of the
information demonstrates that it should be held confidential to protect trade secrets;
emission data may not be protected, however." Information about the configuration
of a manufacturing plant not necessary to estimate emissions may be protected."
Finally, § 114 requirements may be enforced with the other authorities of the Act.”

EPA has used its § 114 investigatory authority to gather evidence to initiate sev-
eral enforcement actions around the country against electric power plants for alleg-
edly making changes to their facilities that constitute “modifications” subject to
NSR/RSD.

§12:51 Other SIP issues—Stationary source enforcement—Enforcement
decisionmaking

Discretion is essential in any area where the potential enforcement workload
exceeds available resources. In addition, it can serve a useful function in alleviating
inequitable results of strict enforcement of a broadly applicable requirement in indi-

®Ced’s Inc. v. EPA, 745 F.2d 1092, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20869 (7th Cir. 1984) (a
manufacturer of unregulated auto parts could be inspected under § 114, because the parts could be
used to evade auto emission control requirements in violation of Clean Air Act § 203(a)(3)(B), 42
U.S.C.A. § 7522(a)(3)(B)).

EPA has read the Supreme Court’s decision in Marshall v. Barlow’s, Inc., 436 U.S. 307, 8 Envtl.
L. Rep. (Envtl. L. Inst.) 20434 (1978), requiring warrants for administrative inspections under the
Occupational Safety and Health Act, as governing Clean Air Act inspections. The Court held that
administrative agencies could obtain ex parte warrants if surprise were necessary to ensure an ac-
curate compliance investigation and that a formal showing of probable cause was not necessary: The
agency need only show that it wished to inspect a facility as part of a “neutral inspection scheme.”

Dow Chem. Co. v. United States, 476 U.S. 227, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20679 (1986).
The Court held that EPA’s aerial photography of Dow’s chemical manufacturing facility was within
EPA’s authority under section 114 and not a warrantless search prohibited by the Fourth Amendment.

'®See United States v. Stauffer Chem. Co., 464 U.S. 165, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20064
(1984). The Court held that EPA was collaterally estopped from litigating the question of its authority
to use private inspectors against Stauffer in the Sixth Circuit, United States v. Stauffer Chem. Co., 684
F.2d 1174, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20810 (6th Cir. 1982), after losing on the identical issue
against Stauffer in the Tenth Circuit. Stauffer Chem. Co. v. EPA, 647 F.2d 1075, 11 Envtl. L. Rep.
(Envtl. L. Inst.) 20562 (10th Cir. 1981). The Ninth Circuit decision was In re Clean Air Administrative
Inspection of the Bunker Hill Co., 658 F.2d 1280, 11 Envtl. L. Rep. (Envtl. L. Inst.) 21084 (9th Cir.
1981). In the aftermath of the court’s decision, EPA may use contractor inspectors in the Ninth Circuit,
but perhaps not against Stauffer, may not use them in the Sixth or Tenth Circuit against anyone, and
may use them in other circuits, but not against Stauffer.

"Clean Air Act § 114(a), 42 U.S.C.A. § 7414(a), specifies the purposes for which EPA may use its
investigatory authority. The Fourth Amendment imposes the reasonableness requirement. See, e.g.,
Dow Chem. Co. v. United States ex rel. Burford, 749 F.2d 307, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20858
(6th Cir. 1984).

®Clean Air Act § 114(b), 42 U.S.C.A. § 7414(b); 40 C.FR. pt. 2, subpt. B.
®RSR Corp. v. EPA, 588 F. Supp. 1251, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20129 (N.D. Tex. 1984).

United States v. Harford Sands, Inc., 575 F. Supp. 733, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20337
(D. Md. 1983).
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vidual cases." EPA probably has discretion not to take action upon finding a viola-
tion of the Act.?

Unfettered prosecutorial discretion makes less sense in the context of Clean Air
Act enforcement. EPA is not just a direct enforcement agency; it also is an enforce-
ment manager, responsible for ensuring effective action by ten regional offices and
the states. This demands clear policies to govern enforcement. For each of its
programs, EPA has developed unified guidance for the regions and states covering
the selection of enforcement responses.® The air program’s June 1999 enforcement
response policy’ addresses three issues. First, it identifies types of violations on
which EPA will concentrate its attention. Second, the policy outlines a rough time-
table by which EPA will judge the adequacy of state and regional enforcement
against priority violators. Third, it describes cases in which EPA routinely will seek
civil penalties. The policy is not a precise blueprint of EPA’s air enforcement plans,
but it does rather clearly identify the cases on which the Agency will be concentrat-
ing its limited resources.’

A special problem of prosecutorial discretion involves what to do when an individ-
ual source is in violation after a generally applicable compliance deadline. Before
the 1977 Amendments, the Clean Air Act did not provide a formal mechanism other
than § 110(f) for extending the compliance deadlines of individual sources beyond
the attainment deadline. As the attainment clock first reached the eleventh hour in

[Section 12:51]

'Strict enforcement approaches by EPA are not always upheld. In Monsanto Co. v. EPA, 19 F.3d
1201, 24 Envtl. L. Rep. (Envtl. L. Inst.) 20697 (7th Cir. 1994), the Seventh Circuit overturned EPA’s
refusal to grant an extension of time to install controls. Monsanto had installed equipment required to
meet the benzene new source performance standard. The equipment was designed with waste minimi-
zation in mind, but did not meet emission specifications. The court held that EPA should have allowed
the company more time to perfect its system.

2Gee Luckie v. Gorsuch, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20400 (D. Ariz. 1983) (Clean Air Act
§ 113(b) appears to create a mandatory duty to take action against major source violators); Conoco, Inc.
v. Gardebring, 503 F. Supp. 49, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20497 (N.D. IlI. 1980) (Clean Air Act
§ 113(a)(1) imposes a mandatory duty to follow a discretionary finding of a violation with an enforce-
ment action). But see Kentucky ex rel. Hancock v. Ruckelshaus, 497 F.2d 1172, 4 Envtl. L. Rep. (Envtl.
L. Inst.) 20484 (6th Cir. 1974), aff'd on other grounds sub nom. Hancock v. Train, 426 U.S. 167, 6
Envtl. L. Rep. (Envtl. L. Inst.) 20555 (1976) (Clean Air Act’s wording leaves EPA discretion whether or
not to compel compliance after finding a violation and issuing a notice). See also Royster-Clark Agribusi-
ness, Inc. v. Johnson, 391 F. Supp. 2d 21 (D.C. Cir. 2005).

*EPA has affirmed, by revising existing regulatory language, that the use of any credible evidence
available is proper to prove a violation of the Clean Air Act, including compliance with emission
limitations. 62 Fed. Reg. 8313 (Feb. 24, 1997) (referred to as the “credible evidence revisions” to exist-
ing regulations). This rule confirms that reference method results are not the only evidence by which
EPA, states, and private citizens can prove violations in court.

*EPA Air Enforcement Division, Office of Enforcement and Compliance Assurance, Workbook,
“The Timely and Appropriate (T&A) Enforcement Response to High Priority Violations (HPVs)” (June
23, 1999).

*The primary target for EPA enforcement attention is “significant violators.” It is comprised of
two types of violations—SIP violation by large (“Class A”) sources that are located in nonattainment ar-
eas, and violations of NSPS or of PSD and Part D permit requirements. EPA will track the progress of
state or federal enforcement against significant violators, and has outlined a schedule to which those
actions should adhere. The key point in the schedule is 120 days after formal notification of the viola-
tion (which occurs thirty days after discovery). By that time, if a state is taking the lead, the source
should at least be subject to some form of formal action. EPA cases should follow the same timetable. If
states do not meet the 120-day deadline, EPA is likely to bring its own action. The enforcement re-
sponse policy also requires a “cash penalty of sufficient magnitude appropriate to the violation” in civil
actions against significant violators and those who violate the final deadlines in judicial or administra-
tive compliance schedules or are repeat violators. EPA Air Enforcement Division, Office of Enforcement
and Compliance Assurance, Workbook, “The Timely and Appropriate (T&A) Enforcement Response to
High Priority Violations (HPVs)” (June 23, 1999).
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1976, it was clear that numerous sources that would not qualify for § 110(f) vari-
ances would be unable to comply in time through little or no fault of their own. EPA
used the prosecutional discretion inherent in its enforcement authority to provide
limited relief from the deadlines for sources able to demonstrate a history of good
faith efforts to comply.

In the 1977 Amendments, Congress recognized that enforcement was not the ap-
propriate response for all deadline violators and sought to provide clear guidance on
the use of administrative extensions with a variety of delayed compliance order
(DCO) provisions. The DCO provisions, located in the enforcement section to make
clear they were not variances from the substantive standards, addressed a number
of contingencies.® The DCO authority, particularly the generally applicable author-
ity of § 113(d)(1), was used heavily by EPA, but for the most part had expired by
1990. The 1990 Amendments eliminated all the DCO provisions of § 113(d) and
replaced them only with general administrative order authority, now found in
§ 113(a)(1)—(4). Under the new order authority, EPA may issue an enforcement or-
der with a compliance schedule of up to one year in length.” Such orders are not re-
newable and do not preclude any other form of enforcement action.?

§ 12:52 Other SIP issues—Stationary source enforcement—Sanctions

The Clean Air Act gives EPA a wide and potent array of sanctions, made even
more imposing by the 1990 Amendments, with which to respond to violations.
Among the changes made in the 1990 Amendments are new authority to issue
administrative orders and field citations for civil penalties, elevation of existing
criminal offenses from misdemeanors to felonies, new criminal “endangerment” of-
fenses, and miscellaneous provisions that will make it easier for EPA to recover
large civil penalties. In addition, by redefining “person” and “operator” to include in-
dividual corporate officials, the Amendments open the door to increased enforce-
ment action against individuals.’

The Agency must start the enforcement process with a notice of violation to the
state and the violator in most instances of SIP or permit violations.? At the end of
the thirty-day period, EPA may issue an administrative compliance or penalty order
or bring a civil action for injunctive relief and civil penalties of up to $25,000 per
day of violation.®* EPA also has authority, for the first time, to establish a program
under which inspectors could issue “field citations” assessing penalties of up to

®Clean Air Act § 113(d), 42 U.S.C.A. § 7413(d). Paragraph (d)(3) provided for DCOs for sources
planning to comply by means of replacement of the facility or termination of operations, (d)(4) for
sources complying with innovative compliance strategies, and (d)(5) for major fuel-burning sources
subject to coal conversion orders.

"Clean Air Act § 113(a)(4), as added by § 701 of the 1990 Amendments.
8Clean Air Act § 113(a)(4), as added by § 701 of the 1990 Amendments.
[Section 12:52]

'Clean Air Act § 113(c)(6), (h), as added by section 701 of the 1990 Amendments. It has always
been clear that individuals could be liable for actions that violated the Act, but the Amendments seem
to create the possibility that individual corporate managers could be liable solely because violations
were committed by those under their authority. Ironically, the Amendments exempt those junior em-

ployees from individual liability if they were following orders and under other circumstances. Clean
Air Act § 113(h).

2Clean Air Act § 113(a)(1), 42 U.S.C.A. § 7413(a)(1). The notice requirement does not apply during
a period in which EPA has assumed primary enforcement responsibility.

3Clean Air Act § 113(b)(1), 42 U.S.C.A. § 7413(b)(1). The administrative penalty authority also
provides for penalties of up to $25,000 per day of violation (adjusted for inflation), but limits the total
penalty to $200,000, absent Department of Justice concurrence. The recipient of such a penalty order
is entitled to an adjudicatory hearing if it wishes to challenge EPA’s action. Clean Air Act § 113(d), as
added by § 701 of the 1990 Amendments.
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$5,000 per day.*

EPA looks to an air program civil penalty policy in deciding how much to seek in
civil penalties.’ The policy directs enforcers to add together amounts for economic
benefit and the seriousness of the offense, and allows deductions for various mitigat-
ing factors.® Penalties secured in some cases have exceeded several million.” The
1990 Amendments make two changes that have facilitated penalty actions. EPA is
authorized for the first time to seek penalties for past violations.®? The Amendments
also provide for a presumption that violations occur every day after the date of a no-
tice of violation, which could make it significantly easier for EPA (or private citizens)
to recover large civil penalties.®

For certain categories of serious violations, § 120 authorizes EPA administratively
to impose noncompliance penalties equal to the economic benefit of delayed
compliance.” Section 120 penalties are independent of and cumulative with § 113
penalties.” Despite statutory language suggesting the contrary, EPA has discretion
not to use § 120 in individual cases,'” and the Agency has made sparing use of its

*The field citations sometimes have been compared to parking tickets, but given the size of the
potential penalties, the comparison is apt only for parking problems of nightmarish proportions. The
recipient of a field citation is entitled to challenge it in an informal hearing. Clean Air Act § 113(d), as
added by § 701 of the 1990 Amendments. EPA proposed field citation regulations on May 3, 1994 but
had not finalized them by the end of 2005. 59 Fed. Reg. 22776 (May 3, 1994).

SEPA, Clean Air Act Stationary Source Civil Penalty Policy (Oct. 25, 1991).
®EPA, Clean Air Act Stationary Source Civil Penalty Policy 7 (Oct. 25, 1991).

"See, e.g., United States v. Chevron, U.S.A., Inc., 639 F. Supp. 770, 15 Envtl. L. Rep. (Envtl. L.
Inst.) 21021 (W.D. Tex. 1985) ($6,054,000 penalty imposed). In fact, on December 21, 2005, EPA an-
nounced its consent decree with the Daimler Chrysler Corporation to settle mobile source Clean Air
Act violations to the tune of $94 million, EPA’s largest settlement ever for emissions-related violations.
Earlier in 2005, EPA entered into consent decrees for CAA violations for $1.6 million in penalties and
$3.5 million in supplemental environmental projects (SEPs) (Cargill, Inc.) and $500,000 in penalties
and $1 million in SEPs (Cosmed, Inc.). See http:/cfpub.epa.gov/compliance/cases.

8Clean Air Act § 113(a)(1), (b), amended by § 701 of the 1990 Amendments. Adair v. Troy State
Univ. of Montgomery, 892 F. Supp. 1401, 1409, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21552, 21555-56
(M.D. Ala. 1995) (acknowledging that past violations are actionable). Accord Patton v. General Sign
Corp., 984 F. Supp. 666, 672 (W.D.N.Y. 1997) (plaintiff may sue on past violations as long as violations
were repeated); Fried v. Sungord Recovery Servs., Inc., 916 F. Supp. 465, 467-68 (E.D. Pa. 1996).

®Clean Air Act § 113(e)(2), as added by § 701 of the 1990 Clean Air Act Amendments. The presump-
tion overcomes the difficulty of proving violations of requirements that cannot be monitored without
stack tests. In order to establish the presumption, EPA or a citizen enforcer need only make a prima
facie case that the violation is likely to have continued, shifting the burden to the defendant to prove
otherwise. But see United States v. Trident Seafoods Corp., 60 F.3d 556, 25 Envtl. L. Rep. (Envtl. L.
Inst.) 21419 (9th Cir. 1995) (company that renovated fish cannery and removed asbestos without
notifying EPA held to a single violation of the Clean Air Act, rather than a continuing violation begin-
ning on the date notice should have been given and ending on the date a state official learned of the
violation).

%49 U.S.C.A. § 7420. Noncompliance penalties are available against major stationary source
violators of SIP provisions, violators of § 111 new source performance standards or § 112 hazardous air
pollutant sources, or violators of compliance orders. Section 120 penalties and EPA’s model for calculat-
ing them are applicable to regulated utilities even though the utilities cannot pass the cost of the
penalties on to consumers. Duquesne Light Co. v. EPA, 791 F.2d 959, 16 Envtl. L. Rep. (Envtl. L. Inst.)
20790 (3d Cir. 1986). The Fifth Circuit has held that section 120 penalties may not be imposed for a
period in which a company is in compliance with a state SIP revision on which EPA has not acted.
American Cyanamid Co. v. EPA, 810 F.2d 493, 17 Envtl. L. Rep. (Envtl. L. Inst.) 20642 (5th Cir. 1987).

"United States v. Int'l Harvester Co., 624 F. Supp. 216, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20382
(S.D. Ohio 1985).

2Clean Air Act § 120(a)(2)(A) provides that the Administrator “shall assess and collect” noncompli-
ance penalties based on the economic benefit of noncompliance against specified violators. Congress
intended the substantial automatic penalties for major sources in violation of SIPs two years after
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§ 120 authority."

If a violation of the Act continues more than thirty days after receipt of a notice of
violation from EPA and the violation is “knowing,” EPA may seek to impose crimi-
nal sanctions, including fines and jail terms.” The 1990 Amendments elevate the
existing criminal offenses from misdemeanors to felonies.” They also subject know-
ing violations of various new substantive and procedural requirements of the Act to
criminal sanctions. In addition, the Act now includes “negligent” and “knowing
endangerment” offenses.'

EPA also may place certain Clean Air Act violators on a “blacklist,” thereby bar-
ring them from receiving federal government contracts."” Congress has given EPA
all the enforcement power it could ask for; if enforcement falters, it is not due to
lack of authority.

§ 12:53 Other SIP issues—Emission trading

The pollution control programs of the Clean Air Act establish a regulatory
framework based on emission limitations calculated for categories of sources and
applied to each individual emission point or source in each category. Administrative
simplicity argues for making the categories as broad as possible; thus, a SIP might
set a single particulate emission limit for all manufacturing sources, perhaps with
an exemption for small sources or separate standards for one or two categories with
special problems, such as coke ovens or glass manufacturing plants. Nevertheless,
the broad categories in SIPs typically include a wide range of diverse operations and
types of air pollution sources.

Economists have long argued that uniform regulation across broad categories is
inefficient because the cost of reducing pollution varies from source to source within

enactment of the 1977 Amendments to create a powerful incentive for compliance. Senate Debate on
S.252, June 8, 1977, reprinted in 3 Cong. Research Serv., 95th Cong., 2d Sess., A Legislative History of
the Clean Air Act Amendments of 1977, at 734 (Comm. Print 1978) (EPA was authorized to issue
delayed compliance orders for those still in violation of 1977 SIP deadlines, but only to July 1, 1979.
“In order to enforce this provision, an automatic delayed compliance penalty is provided for sources
which are not in compliance by July 1, 1979.”). In the preamble to the rules implementing the section,
which themselves were not promulgated until a year after the deadline for imposition of penalties,
EPA announced that it could not handle the administrative workload imposed by automatic application
of section 120 and that, as a result, it would use a priority system for deciding whether to issue notices
of noncompliance. 45 Fed. Reg. 50088 (1980). This assertion of discretion has never been challenged.
Industry challenges to the penalty program were rebuffed in court. Duquesne Light Co. v. EPA, 698
F.2d 456, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20251 (D.C. Cir. 1983).

13Through 1984, EPA had launched only about forty actions under section 120. EPA, FY 1984 Air
Enforcement Highlights (undated).

"(Clean Air Act § 113(c)(1), 42 U.S.C.A. § 7413(c)(1).
5Clean Air Act § 113(c)(1),(2), amended by § 701 of the 1990 Amendments.

Clean Air Act § 113(c)(4),(5), as added by § 701 of the 1990 Amendments. The first offense
consists of negligently releasing hazardous substances, including “hazardous air pollutants” listed
under the Act and “extremely hazardous substances” listed under the Emergency Planning and
Community Right to Know Act, and thereby negligently exposing others to a risk of serious harm.
Negligent endangerment is a misdemeanor. The knowing endangerment offense entails knowing
releases and knowingly subjecting others to a serious risk. Actual knowledge must be proved, but
circumstantial evidence, including proof of efforts to be shielded from the relevant information, may
suffice. Knowing endangerment is a felony, with jail sentences of up to fifteen years. See, e.g., John F.
Cooney et al., Criminal Enforcement of Environmental Laws: Part I, 25 Envtl. L. Rep. (Envtl. L. Inst.)
10459, 10472-74 (Sept. 1995) (discussing the crime of knowing endangerment).

Clean Air Act § 306, 42 U.S.C.A. § 7606. The 1990 Amendments provide that EPA may blacklist
not only the facility at which the violation occurred, but also other facilities of the same owner. Clean
Air Act § 306(a), amended by § 705 of the 1990 Amendments.
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such categories.' It would make more economic sense for those sources for which it
is relatively cheap to control a pollutant to have more stringent emission limits, and
those for which control is relatively expensive to have looser limits.? Regulators can-
not easily fine tune their standards in this way, however, because they would have
to know the cost of controlling each of hundreds or thousands of different sources.

“Emission trading” enables companies to take advantage of these differences in
pollution control cost, about which company personnel know far more than do
government regulators. The simplest type of emission trading is often called the
“bubble” concept. A plant with several emission points—smokestacks, for
example—is treated as though it had but one. Rather than complying with the
government-calculated emission limits for each smokestack, the plant manager has
the option of controlling more at some and less at others, so long as total emissions
from the plant are the same as under the applicable emission limits. The plant is
treated as though it were covered with a bubble that has only one emission outlet.

Emission trading includes several approaches that use or build upon the bubble
concept. The offset policy, the only emission trading scheme discussed in the Act, is
a means of allowing growth in nonattainment areas and improving air quality at
the same time by trading controlled new source emissions against decreases in
existing source emissions.? “Netting” is a term used to describe a somewhat similar
process in which new source control requirements for plant modifications are avoided
by offsetting emission increases with decreases at existing sources within the plant.
Modifications are treated as new sources if they increase emissions by more than an
EPA-specified de minimis amount. If the net emission increase from the combina-
tion of a major plant modification and extra emission controls on existing sources is
less than the threshold amount that ordinarily qualifies a modification as a new
source under the nonattainment or PSD new source review program, new source
review does not apply.* The final component of emission trading is banking, a policy
EPA developed to stimulate use of bubbles, offsets, and netting by allowing
companies to save extra emission reductions for use in later trades.’

For all its theoretical appeal, emission trading has been greeted with more hostil-
ity than welcome in the complex and rigid world of Clean Air Act regulation. The
concept has faced a series of legal obstacles. EPA had limited success in developing

[Section 12:53]
'See, e.g., F. Anderson et al., Environmental Improvement Through Economic Incentives (1977).

>This assumes the emissions involved are equivalent in terms of their impact on the environment
and public health. For example, hydrocarbon emissions contribute to smog, which is formed in complex
photochemical reactions in the atmosphere. Some hydrocarbons are more photochemically reactive
than others. There would be hidden costs in trading increases of hydrocarbons that are strong contribu-
tors to smog for decreases in other hydrocarbons that contribute less. Cf. 57 Fed. Reg. 62608, 62646,
62654 (Dec. 31, 1992) (proposed NESHAPS for emissions of hazardous organics). As required by Clean
Air Act § 112(g)(1), 42 U.S.C.A. § 7412(g)(1), EPA has begun to consider the implications of trading
reductions in “more” hazardous air pollutants for increases in “less” hazardous air pollutants. The mat-
ter is technically controversial. See 59 Fed. Reg. 19402, 19427 (Apr. 22, 1994) (final hazardous organics
NESHAPS (HON) rule), codified at 40 C.F.R. Part 63.

301d Clean Air Act § 173. The 1976 “Offset Ruling,” 41 Fed. Reg. 55524 (1976), first established
the requirement. The 1977 Amendments required states either to continue the program in their Part D
SIPs or to impose sufficiently stringent controls on existing sources to establish a margin for growth.
Clean Air Act § 173(1), 42 U.S.C.A. § 7503(1).

See generally Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 14 Envtl. L.
Rep. (Envtl. L. Inst.) 20507 (1984).

*Banking allows emission reductions beyond those required by law that are made today to be
“saved” for use in trades tomorrow. Banking is intended to stimulate the development of an active mar-

ket for extra emission reductions by generating an immediate supply of emission reductions that may
be traded.
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a series of new source bubble applications. In 1976, EPA required offsets as a condi-
tion of new source construction in nonattainment areas.® However, in 1976 when
EPA proposed § 111 new source performance standards (NSPS) for nonferrous
metal smelters that would have allowed new units to avoid the standards through a
form of netting, the D.C. Circuit struck down the rules as inconsistent with the Act.”
EPA later proposed PSD rules that allowed netting for modifications and the same
court said that application of the bubble concept was required under the Act.! What
was not allowed with NSPS was required in the PSD program. When EPA decided
to allow netting in nonattainment areas by defining “source” as an entire plant,® it
had to go all the way to the Supreme Court before its authority to do so was secure.™
The Supreme Court not only sanctioned nonattainment area netting, but suggested
that EPA’s broad discretion may allow it to include bubbles in NSPS." Although it
has not accepted the invitation to avoid NSPs requirements with emission trades,
EPA decided to allow sources to use bubbles to comply with NSPS."

In 1979 EPA also turned its regulatory reform attention to existing sources. It is-
sued a policy statement urging the states to allow industry to use the bubble policy
in existing facilities regulated by SIPs.” The encouragement fell on deaf ears, in
part because of the red tape involved in getting each bubble approved twice as a SIP
revision." The “generic bubble” rule'’ expanded interest in bubbles, but state of-
ficials and environmentalists continued to be skeptical, fearing that the policy would
open loopholes in the Act’s thinly woven regulatory fabric. As of late 1984, EPA had
approved only sixty-two bubbles, though an additional 145 were reported in the
works."®

The implementation problems that gave some bubble opponents pause are il-
lustrated in United States v. National Steel Corp."” The district court ruled that
defendant was liable for penalties for violating interim steps in a consent decree

®See amended by 41 Fed. Reg. 5524 (1976).

"TASARCO, Inc. v. EPA, 578 F.2d 319, 8 Envtl. L. Rep. (Envtl. L. Inst.) 20277 (D.C. Cir. 1978). See
§ 12:59 (description of the NSPS program).

8Ala. Power Co. v. Costle, 636 F.2d 323, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001 (D.C. Cir. 1979).
%46 Fed. Reg. 50766 (Oct. 14, 1981).

"Natural Res. Def. Council v. Gorsuch, 685 F.2d 718, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20942
(D.C. Cir. 1982), rev’d sub nom. Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
14 Envtl. L. Rep. (Envtl. L. Inst.) 20507 (1984). For an analysis of the court of appeals decision, see
Comment, NRDC v. Gorsuch: D.C. Circuit Bursts EPA’s Nonattainment Area Bubble, 12 Envtl. L. Rep.
(Envtl. L. Inst.) 10089 (1982). For an analysis of the Supreme Court decision, see Comment, Three
Strikes and the Umpire Is Out, 14 Envtl. L. Rep. (Envtl. L. Inst.) 10338 (1984).

""The availability of the bubble concept turns in part on the definition of “source.” The Court ruled
that the definition of “source” in the NSPS provisions of the Act was relevant to the usage of the term
in other programs where it is not defined. The Court then concluded that the NSPS definition was suf-
ficiently ambiguous to allow EPA flexibility in defining the term in the nonattainment program. By
inference, EPA could redefine the term in the NSPS program, but the Agency has not chosen to do so.
Chevron U.S.A,, Inc. v. Natural Res. Def. Council, 467 U.S. 837, 862, 14 Envtl. L. Rep. (Envtl. L. Inst.)
20507, 20513 (1984).

259 Fed. Reg. 28946 (1987) (approving a bubble for two boilers of Central Illinois Power Service
Company’s Newton Power Station, both of which are covered by NSPS).

%44 Fed. Reg. 71780 (1979).

"See generally R. Liroff, The Bubble Policy and Emissions Trading: The Toil and Trouble of
Regulatory Reform (1986). See also The Proper Place for the Bubble Concept Under the Clean Air Act,
13 Envtl. L. Rep. (Envtl. L. Inst.) 10406 (1983).

See Comment, EPA Approves New Jersey Generic Bubble Rule, Develops Consolidated Guidance
for Controlled Trading Program, 11 Envtl. L. Rep. (Envtl. L. Inst.) 10119 (1981). See also Clean Air Act
§ 111(b)(1)(A), 42 U.S.C.A. § 7411(b)(1)(A).

"®EPA, Emissions Trading Status Report (Oct. 1, 1984).
"United States v. Nat'l Steel Corp, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20481 (E.D. Mich. 1983),
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intended to bring it into compliance with the SIP, even though defendant had a
bubble application for the facility pending before the state and EPA at the time.™
On appeal, the Sixth Circuit affirmed on liability for penalties, but remanded for
recalculation in conformance with a provision limiting penalty liability to a 180-day
period.” EPA later disapproved the proposed bubble plan,® because on closer exam-
ination the company was taking credit for emission reductions that would not likely
occur.?” This bubble would have both delayed enforcement and reduced pollution
control.

One reason for the slow acceptance of the bubble policy has been EPA’s inability
to resolve internal conflicts over a broad emission trading policy. Although work
began in 1978, the policy proved difficult to craft, in part due to strong differences
within EPA over issues like the use in trades of emission reductions resulting from
shutting down sources, and the extent to which trading should be allowed in nonat-
tainment areas without approved attainment demonstrations. A proposal was
published in 1982, but the final policy was not issued until late 1986.%

While EPA staff bickered over the pohcy, many opportunities for trading may
have been lost. For existing sources, emission trades are most attractive when new
control requirements are imposed. A facility that has already invested in a control
system has capital costs to absorb. Part D SIPs required thousands of stationary
sources of hydrocarbon emissions to comply with new RACT requirements. This
would be an ideal opportunity for emission trading and many of the trades made to
date involved such sources. However, many sources may simply have opted for the
off-the-shelf controls due to uncertainties about key aspects of emission trading.

Under the 1990 Amendments, emission trading and other economic incentive
schemes may flourish under some programs and wither under others. Congress
relied heavily on the creation of a viable market for trading in “emission allow-
ances” as a means of making its acid rain control program cost effective.?® In the
ozone nonattainment program, however, opportunities for emission trading have
been limited significantly by Congress and EPA.?* The ozone nonattainment program
does create the first emission fee program authorized by Congress to date, but it is
intended to function as an automatic penalty system that supplements layers of
regulation, not as an alternative to regulation as the champions of emission fees
envisioned the concept.”

§ 12:54 Other SIP issues—Acid rain and Clean Air Act regulation of
interstate and international air pollution

Until passage of the 1990 Amendments, the related problems of interstate

revd in part, 767 F.2d 1176, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20678 (6th Cir. 1985).

"®United States v. Nat'l Steel Corp, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20481 (E.D. Mich. 1983),
rev’d in part, 767 F.2d 1176, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20678 (6th Cir. 1985).

®United States v. Nat’l Steel Corp., 767 F.2d 1176, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20678 (6th
Cir. 1985).

249 Fed. Reg. 11832 (1984).

21See also 49 Fed. Reg. 48542 (1984) (EPA disapproval of a proposed Ohio SIP revision allowing
B.F. Goodrich to utilize a bubble.).

2«Emissions Trading Policy Statement,” 51 Fed. Reg. 43814 (1986). The final policy kept certain
1982 provisions intended to encourage trading, but also added new environmental safeguards.
B(lean Air Act § 403, as added by § 401 of the 1990 Clean Air Act Amendments.

21 its deficiency notices concerning SIPs concerning many ozone nonattainment areas, EPA has
required states to repeal their generic bubble rules. See generally, 55 Fed. Reg. 30973 (1990). In the
new program for ozone nonattainment areas, Congress placed limitations on netting and offsets. See
§ 12:31 note 5.

%(Clean Air Act § 182(d).
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transport of air pollution and acid rain were widely perceived to be outside the effec-
tive reach of the Clean Air Act, even though Congress had paid lip service to each.
In 1990, Congress revisited both issues. It attempted to combat the general inter-
state pollution problem incrementally, by creating a new legal standard and a new
institutional mechanism to force states to do more to reduce emissions where air
quality impacts were felt in other states. For acid rain, Congress gave up on the no-
tion that the SIP process is up to the task and created an independent, national
program to drastically reduce emissions of acid rain precursors (SO, and NOy) and
to hold them down in the future, using regulatory and economic measures rather
foreign to the basic programs of the Act. Whether these ambitious programs will
achieve their objectives remains to be seen, but Congress no longer can be faulted
for not trying.

§ 12:55 Other SIP issues—Acid rain and Clean Air Act regulation of
interstate and international air pollution—Transboundary
pollution

The principal problem Congress had in mind when it established the SIP process
in 1970 was heavy, localized concentrations of air pollution found near large indi-
vidual sources or large groups of sources. Because air pollution was perceived as a
relatively local problem, and for institutional reasons, the SIP process focused on in-
dividual states for the most part. It did give some attention to interstate pollution in
§ 110(a)(2)(E), but the control mechanism was relatively weak, largely because it
was consensual rather than mandatory.

In 1977, Congress faced with evidence that acid rain precursors and particular
matter in the form of sulfate aerosols, or their precursors sometimes are transported
long distances from their sources, creating serious pollution problems in other
states, tried to graft stronger interstate pollution control mechanisms onto the SIP
process with modifications to § 110(a)(2)(E) and a new § 126.2 Amended § 110(a)(2)(E)
required states to control pollution from their own sources that would “prevent at-
tainment or maintenance” of NAAQS or “interfere with” implementation programs
required under PSD in another state. Section 126 created a procedure by which a
state believing itself the recipient of pollution from another state in violation of
§ 110(a)(2)(E) could petition EPA to force a revision of the offending SIP. The 1977
Amendments also included a new § 115,® governing international air pollution. It
empowered EPA, upon receipt of a report from a duly constituted international
Agency, or from the Secretary of State, concluding that air pollution from the United
States was causing or contributing to harmful pollution in another country, to
require the state from which the offending emissions arose to control such emissions
through its SIP. Section 115 applies only to those countries that provide equivalent
protection to the United States.

The interstate pollution provisions were ineffectual as a result of two Achilles’
heels. The transboundary air pollution impact needed to trigger corrective action
was large. Because the statutory provisions leave many questions unanswered, EPA
had a range of discretion in interpreting them and took a somewhat conservative
view of their scope.* To “prevent attainment,” sources in the upwind state or states
had to contribute “significant” amounts of criteria pollutants to nonattainment ar-

[Section 12:55]

See Jorling, The Federal Law of Air Pollution Control, in Federal Environmental Law 1058,
1098 (1974).

201d Clean Air Act § 7410(a)(2)(E), 42 U.S.C.A. § 7426.
®01d Clean Air Act § 7415.
46 Fed. Reg. 38937 (1981). The agency’s guidance indicated that section 126 petitions should
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eas downwind.® There was no clear benchmark for significance, but contributions of
less than five percent were held de minimis.® Significant impacts in parts of nonat-
tainment areas that did not themselves violate the NAAQS did not suffice.” To
“prevent maintenance” of the NAAQS, the interstate pollution had to push the
receiving state’s air quality over the NAAQS despite controls imposed in the receiv-
ing state’s SIP.® Interstate pollution could interfere with PSD measures only if the
PSD baseline had been triggered in the receiving state by an application for a major
source PSD permit.®

The second weakness of the interstate pollution sections was technical, not legal.
Assessing the air quality impacts of pollution sources usually requires modeling.
Pollution can travel hundreds of miles, but minimally reliable models can “see” no
farther than twenty to fifty miles.’”® Without long-range models, EPA was blind to
long-range pollution."

Section 126 did not add much to the legal arsenal of a state concerned about in-
terstate pollution. It could force EPA to reach a decision on whether interstate pol-
lution violated section 110(a)(2)(E),"” but it could not trigger a SIP revision unless
section 110(a)(2)(E) was violated." Section 126 thus was afflicted with the same lim-
itations as section 110(a)(2)(E).

The 1990 Amendments addressed interstate air pollution in several ways. First,
they lowered the statutory threshold for impermissible interstate impacts that must
be addressed in the pollution-exporting state’s SIP. The new requirement is that
SIPs must prohibit emissions that “contribute significantly to [NAAQS] nonattain-
ment in, or interfere with maintenance by” another state.' Section 126 also was
changed to allow a state to petition EPA for a SIP revision whether the transbound-

identify precisely the nonattainment or PSD area allegedly affected by interstate pollution, demon-
strate that interstate pollution prevents attainment or maintenance of the NAAQS or interferes with
PSD measures, and include evidence that in-state sources affecting the target areas are adequately
controlled.

5Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).
SConnecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).

”Air Pollution Control Dist. of Jefferson County v. EPA, 739 F.2d 1071, 14 Envtl. L. Rep. (Envtl.
L. Inst.) 20573 (6th Cir. 1984).

8Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).
®Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).
Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).

"See New York v. EPA, 716 F.2d 440, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20807 (7th Cir. 1983) (re-
laxation of Illinois SIP for sulfur dioxide without consideration of effects on air quality in New York
does not violate Clean Air Act); New York v. Administrator, 710 F.2d 1200, 13 Envtl. L. Rep. (Envtl. L.
Inst.) 20636 (6th Cir. 1983) (EPA properly approved relaxation of Tennessee SIP for one power plant’s
sulfur dioxide emissions without considering the impacts on sulfur dioxide or sulfate pollution in New
York.).

2New York v. Ruckelshaus, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20875 (D.D.C. 1984).

BEPA denied the section 126 petitions at issue in New York v. Ruckelshaus (Alabama Power Co. v.
Costle, 636 F.2d 323, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001 (D.C. Cir. 1979)) largely because the
short-range pollution impacts, which could be demonstrated to EPA’s satisfaction, did not hit nonat-
tainment areas, and the long-range impacts, which did hit nonattainment areas, could not be demon-
strated to EPA’s satisfaction. See 49 Fed. Reg. 34851 (1984) (proposing denial of petitions); 49 Fed.
Reg. 34851, 48152 (1984) (denying petitions). See also New York v. EPA, 852 F.2d 574, 18 Envtl. L. Rep.
(Envtl. L. Inst.) 21194 (D.C. Cir. 1988) (EPA does not have an affirmative duty under §§ 110(a)(2)(E) or
126(b) to review approved SIPs to assess their impact on interstate pollution.).

Clean Air Act § 110(a)(2)(D), as amended by § 101(b) of the 1990 Clean Air Act Amendments.
This appears to be a major relaxation of the old Section 110(a)(2)(E) standard, although EPA and the
courts interpreted that standard in terms similar to those used by Congress in the Amendments. See
text accompanying note 308. Congress also made conforming changes to Section 126.
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ary pollution was from one source or a group of sources."” Second, the Amendments
created a new institutional mechanism for addressing interstate ozone pollution, the
regional ozone transport area. Such areas, of which the “Northeast Corridor” from
Washington, D.C. to Maine is statutorily made the first, must establish regional
councils of state and EPA officials that will review the evidence of ozone transport
and give EPA recommendations for SIP changes to address the problem.' Congress
apparently expects states exporting ozone pollution to be more willing to accept a
SIP verdict from a jury of their neighbors and peers than one solely from EPA.

§ 12:56 Other SIP issues—Acid rain and Clean Air Act regulation of
interstate and international air pollution—Acid Rain—Pre-1990
regulation

The interstate pollution provisions were particularly weak on the subject of acid
rain. Substantial evidence indicates that the heavy acid deposition observed in ar-
eas of the northeastern U.S. and Canada is caused in large part by massive emis-
sions of SO, in the midwestern United States, which are transported far to the
north and east and transformed into sulfate particles enroute. The sulfates return
to earth as dry particles, or in rain or snow. Where deposition is significant, it can
kill lakes, damage materials, and may harm forests and crops.'

The 1977 Amendments to the interstate pollution provisions of the Clean Air Act
were drafted in part out of concern over acid rain, but they were unresponsive to the
problem. The effects that trigger § 126 or § 110(a)(2)(E) were increases in criteria
pollutants in the atmosphere. Acid rain and snow do not count on this scale. Sulfates
in the air are particulate matter and therefore are covered by a NAAQS. However,
neither the particulate NAAQS nor the secondary SO, standard is set to protect the
environment from sulfate deposition.? The amount of sulfate particulate detectable
some distance downwind from even large SO, sources is unlikely to rise to the level
of a particulate problem as defined by the NAAQS, even though the sulfate may be
contributing significantly to serious acid deposition problems.®> Moreover, EPA lacks
models to reliably estimate the magnitude of SO, contribution to particulate pollu-
tion, even relatively short distances downwind, such as across Long Island Sound.
Where particulate problems are alleged to stem from SO, emissions hundreds of
miles upwind, EPA and the courts simply threw up their hands.* Thus, it was the
need to quantify impacts, built into the Clean Air Act to make it enforceable, that
undercuts the Act’s ability to cope with acid rain and long-range transport.

The international air pollution section of the Act is potentially easier to use than
its interstate pollution relatives. For one thing, § 115 is triggered by nuisance-type
air pollution situations and does not require the appearance of quantification that is
necessary to force abatement under §§ 110(a)(2)(E) and 126. The U.S. emissions

®Clean Air Act § 126(b), as amended by § 109 of the 1990 Clean Air Act Amendments.

5Clean Air Act § 184, as added by § 103 of the 1990 Clean Air Act Amendments.
[Section 12:56]

'See G. Wetstone & A. Rosencranz, Acid Rain in Europe and North America (1983); National Acid
Precipitation Assessment Program, Integrated Assessment: Questions 1 and 2 (1990).

2See Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982). See
also Natural Res. Def. Council, Inc. v. EPA, 902 F.2d 962, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20891
(1990) (EPA decision to postpone indefinitely development of a secondary SO, standard for acid rain
remanded.), vacated in part, 921 F.2d 326 (D.C. Cir. 1991).

3Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982). The
D.C. Circuit rejected another claim by northeastern states that midwestern SO, emissions are causing
or contributing to downwind particulate and SO, nonattainment (and visibility problems). New York v.
EPA, 852 F.2d 574, 18 Envtl. L. Rep. (Envtl. L. Inst.) 21194 (D.C. Cir. 1988).

*Connecticut v. EPA, 696 F.2d 147, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20135 (2d Cir. 1982).
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must “cause or contribute to air pollution which may reasonably be anticipated to
endanger public health or welfare in a foreign country.” This standard is not linked
to the quantified goals of the U.S. Act. Second, the Act leaves it to the discretion of
the Administrator or the Secretary of State to determine whether such international
pollution exists.® While there is nothing in the law to force these officials to make
the finding, once they do, the Administrator apparently has a nondiscretionary duty
to begin the § 110(a)(2)(H) SIP revision process for those states with the offending
sources, assuming that the Administrator also finds that the foreign country gives
reciprocal protection to the U.S.” In practice, however, the international pollution
provision also was ineffective.®

Because those seeking to combat acid rain have been unable to demonstrate the
kinds of air quality impacts recognized by the Clean Air Act with the degree of
precision demanded by the Act, they sought other justification in the Act for cutting
SO, emissions from large sources. These efforts were some what more successful.
Litigation to tighten the tall stacks rules has been aimed in large part at preventing
acid rain, even though the alleged contribution of tall stacks to that problem has
little or no bearing on the legal issues.® A second initiative would force EPA to
tighten the primary and secondary NAAQS for SO,." All these initiatives lose most
of their significance in light of the new Title N of the Act.

§ 12:57 Other SIP issues—Acid rain and Clean Air Act regulation of
interstate and international air pollution—Acid Rain—Acid rain
control under the 1990 amendments

The 1990 Amendments’ new acid rain program is the culmination of a fierce polit-
ical battle that raged for over a decade.' The program mandates the elimination of
10 million tons of SO, emissions and 2 million tons of NOx emissions from oil- and
coal-fired utility power plants by 2000. The cuts are to be achieved across the
country, with the greatest burden falling on the Midwest. Congress set a cap on SO,
emissions that will be enforced through a complex marketable “allowance” system

5Clean Air Act § 115(a), 42 U.S.C.A. § 7415(a).
Clean Air Act § 115(a), 42 U.S.C.A. § 7415(a).
"Clean Air Act § 115(c), 42 U.S.C.A. § 7415(c).

®Tn mid-1985, a district court ruled that the section 115 conditions had been satisfied by a 1981
finding by EPA Administrator Costle, first that several studies by international bodies demonstrated
the existence of a section 115 pollution problem in Canada and, second, that Canada’s law offered
equivalent protection to the United States New York v. Thomas, 613 F. Supp. 1472, 15 Envtl. L. Rep.
(Envtl. L. Inst.) 20748 (D.D.C. 1985). The D.C. Circuit reversed, however, ruling that the Costle finding
under section 115 was deficient because it was not subject to notice and comment rulemaking. Thomas
v. New York, 802 F.2d 1443, 16 Envtl. L. Rep. (Envtl. L. Inst.) 20925 (D.C. Cir. 1986).

9See § 12:33 note 2 and accompanying text. See also Env’t Rep. [Current Developments] (BNA)
2021 (Mar. 22, 1985) (National Clean Air Coalition releases study indicating that compliance with the
tall stacks requirements of the Act would cut SO, emissions by 4 to 7.6 million tons per year, produc-
ing significant health benefits and curtailing acid rain).

"®Envtl. Def. Fund v. Thomas, No. 85-Civ. 9507 (DNE), Envtl. L. Rep. (Envtl. L. Inst.) Pend. Lit.
65889 (S.D. N.Y. complaint filed 12-5-85). The argument for cutting back on the primary standard is
based on recent studies showing more serious health effects than did the studies relied on in the
criteria documents; the argument for cutting the secondary standards is based on welfare effects from
acid rain. The third indirect attack on acid rain was aimed at EPA approval of SIP relaxations for
midwestern power plants. Though attacks based on §§ 110(a)(2)(E) and 126 have failed, plaintiffs had
some success by attacking the model relied on by EPA. See Clean Air Act § 110(k)(2), 42 U.S.C.A.
§ 7410(k)(2), as added by § 101(c) of the 1990 Clean Air Act Amendments, 42 U.S.C.A. § 7401(c).

[Section 12:57]

"It has been called “one of the most successful environmental programs of the past decade” after
six years of experience. Dallas Burtraw and Byron Swift, A New Standard of Performance: An Analysis
of the Clean Air Act’s Acid Rain Program, 26 Envtl. L. Rep. (Envtl. L. Inst.) 10411 (Aug. 1996).
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that is designed to make the necessary emission reductions cost effective and to
spread the cost among regions of the country.

The primary target of the acid rain program is “affected units,” fossil fuel fired
combustion devices (i.e., boilers) located in utility power plants that produce electric-
ity for sale.? The program does not apply to several types of small power plants:

1. Plants that cogenerate steam and electricity, and sell less than one-third of
their p;)tential output of electricity and less than 25 megawatts of power to a
utility;

2. Plants that are qualifying small power production or cogeneration facilities
under the Federal Power Act or “new independent power production facili-
ties,” which sell at least 80 percent of their electricity at wholesale and are
“nonrecourse project financed”;* and which had power sales agreements as of
November 15, 1990, or were negotiating with a utility that was under order
(or had issued a letter of intent) to enter such an agreement, or was the win-
ning bidder at a competitive solicitation;’

3. Simple combustion turbines that were in commercial operation prior to the
date of the Amendments;® and

4. Units that serve generators with nameplate capacities of less than 25

>The term “affected unit” is defined only as a unit that is subject to emission reduction require-
ments or limitations under Title IV. Clean Air Act § 402(2), 42 U.S.C.A. § 7651a as added by § 401 of
the 1990 Clean Air Act Amendments 42 U.S.C.A. § 7651. Such limitations and requirements are pre-
sented in §§ 404 and 405. Section 404 covers 110 specific coal-fired utility power plants. Section 405
covers coal- and oil-fired “utility units,” which are defined in § 402(17) as units that serve a generator
of electricity for sale or in 1985 served such a generator. Other types of sources are “affected units”
only if they “opt in” to the program. Clean Air Act § 410, 42 U.S.C.A. § 7651i as added by § 401 of the
1990 Clean Air Act Amendments, Acid Rain Advisory Committee, Opt-In Subcommittee, Summary
(July 1992), 60 Fed. Reg. 17100 (Apr. 4, 1995), 40 C.F.R. part 74. In 1995, EPA issued final opt-in
regulations implementing § 410 (60 Fed. Reg. 17100 (Apr. 4, 1995)). On June 5, 1995, an owner of sev-
eral potential opt-in sources filed a petition for review of the existing opt-in regulations. The litigation
was settled on Jan. 9, 1997. On Sept. 25, 1997, EPA proposed opt-in regulation revisions (62 Fed. Reg.
50456), several of which resulted from that settlement. Revisions of sulfur dioxide opt-ins were final-
ized at 63 Fed. Reg. 18837 (Apr. 16, 1998).

%A cogeneration unit is exempt from the Acid Rain Program if it was constructed for the purpose
of supplying one-third or less of its potential electrical output capacity or 25 MW or less electrical
output to any utility power distribution system for sale. 58 Fed. Reg. 15634 (Mar. 23, 1993), codified at
40 C.F.R. Parts 72, 73, and 75.

*The term “nonrecourse project financed” means that a project is 100 percent equity financed or
the project is debt financed and the debt is secured by the assets financed and revenues received by the
project (including but not limited to, part or all of the revenues received under certain power sales
agreements). 10 C.F.R. § 715.3.

®Clean Air Act § 405(g)(6)(A), as added by § 401 of the 1990 Clean Air Act Amendments. Proposed
EPA rules would impose certain limitations on the applicability of § 405(g)(6)(A). The § 405(g)(6)(A)
exemption would not be available to a plant that, prior to November 15, 1990, was owned by a publicly
owned utility, or to a plant of which a publicly owned utility (or utilities) became the majority owner.
57 Fed. Reg. 29940, 29963 (July 7, 1992). EPA also proposed that in order to be considered exempt
under § 405(g)(6)(A), a plant must have committed a minimum percent of its planned power production
through one of the four vehicles specified in § 405(g)(6)(A)(i)—(iv): 30 percent in the case of a plant that
executed a power sales agreement as of November 15, 1990, and 50 percent for a plant qualifying on
the basis of one of the other three criteria. 57 Fed. Reg. 29946 to 29947, and 29963 to 29964 (1992).
Units added to an exempt plant and not covered by the original power purchase agreement would not
qualify for the exemption. 57 Fed. Reg. 29947 (1992). In addition, some units at an otherwise exempt
plant could lose the exemption if the plant’s actual power output capacity proved to be more than 20
percent greater than the planned capacity identified in the power purchase commitment that served as
the basis for the exemption. The units supplying up to 120 percent of planned capacity apparently
would still be exempt, however. 57 Fed. Reg. 29940, 29947, and 29963 (July 7, 1992). Final rule at 58
Fed. Reg. 15634 (Mar. 23, 1993).

®Clean Air Act § 402(8) (definition of “existing units”), as added by § 401 of the 1990 Clean Air Act
Amendments. Pursuant to proposed EPA rules, existing combined cycle units without auxiliary firing
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megawatts and were in commercial operation prior to the date of the
Amendments.”

Initially, the program does not apply to industrial sources, but EPA must inven-
tory and project such emissions each year and, if the inventory or projection
indicates that industrial SO, emissions will exceed 5.6 million tons per year, EPA is
empowered to limit such emissions through new NSPS standards.® Power plants
that are exempted from the program and industrial sources of SO, emissions may
“opt-in” to the program so as to be able to take advantage of the allowance market.’

The heart of the acid rain program is its allowance system.” A single allowance is
the authority to emit one ton per year of SO,." As of 2000, there will be 8.9 million
allowances for all “affected units” (plus a relatively small amount of bonus
allowances)."” Phase I of the program, which took effect on January 1, 1995, imposes
allowances on 110 specific large power plants (located in 21 states in eastern and
Midwestern United States), which are set at levels approximately twice as high as
the long-term Phase II allowances.” Phase II allowances for all affected units (lo-
cated at approximately 800 power plants) took effect in 2000." The Phase 2 program
affects existing utility units serving generators with an output capacity of more

would be treated as simple combustion turbines and thus would not be subject to the program. 56 Fed.
Reg. 63104 (1991).

"Clean Air Act § 402(8) (definition of “existing units”), as added by § 401 of the 1990 Clean Air Act
Amendments. Proposed EPA rules would require any “existing unit” serving a generator with a
nameplate capacity of less than 25 megawatts, which was modified after November 15, 1990, to serve
one or more generators with a nameplate capacity or capacities of greater than 25 megawatts to be
treated as a “new unit” under the program. 56 Fed. Reg. 63106 (1991). Consequently, any such unit
would require allowances.

8Section 406 of the 1990 Clean Air Act Amendments.

®Clean Air Act § 410, as added by § 401 of the 1990 Clean Air Act Amendments. EPA was expected
to propose rules setting forth the procedural and substantive requirements for industrial sources and
exempt power plants that choose to “opt-in” to the program. The issues considered to be critical to the
implementation of the opt-in program include: (1) the appropriate method for collecting baseline opera-
tions and emissions necessary to allocate allowances for opt-in sources; (2) identifying the circum-
stances warranting the use of data other than baseline data to allocate allowances for opt-in sources;
(3) the appropriate interpretations of the allowance allocation limitation and allowance transfer or
bank restriction (and thermal energy exception thereto) contained in § 410(f); (4) the appropriate mon-
itoring requirements for non-combustion type opt-in sources; (5) the development of an efficient permit
process for opt-in sources that effectively integrates the requirements of Titles IV and V of the Clean
Air Act; and (6) the ability of opt-in sources to opt out of the program. See Acid Rain Advisory Commit-
tee, Opt-In Subcommittee, Summary (July 1992). The rules were promulgated at 60 Fed. Reg. 17100
(Apr. 4, 1995) and are codified at 40 C.F.R. part 74.

In J anuary 1993, EPA published final rules on five aspects of the acid rain program: general pro-
visions and permits, the allowance system, continuous emissions monitoring, excess emissions penal-
ties, and administrative appeals. 58 Fed. Reg. 3590 (Jan. 11, 1993), codified at 40 C.F.R. Parts 72, 73,
75, 77, and 78. In March 1993, EPA promulgated final rules governing allocations of early reduction
credits for Phase I and Phase II programs, Phase II initial allowance allocation provisions (including
reserves and set-asides and repowering allocations), rules for small diesel refiners to apply for allow-
ances, and applicability provisions regarding co-generators, qualifying facilities and independent power
producers, and solid waste incinerators. 58 Fed. Reg. 15633 (1993). Emission allowances under the
acid rain program are reviewable in the regional federal courts of appeals. Madison Gas & Elec. Co. v.
EPA, 4 F.3d 529, 23 Envtl. L. Rep. (Envtl. L. Inst.) 21519 (7th Cir. 1993).

"Clean Air Act § 402(3), as added by § 401 of the 1990 Clean Air Act Amendments.
2Clean Air Act § 403(a), as added by § 401 of the 1990 Clean Air Act Amendments.

BClean Air Act § 404, as added by § 401 of the 1990 Clean Air Act Amendments. Emissions data
indicate that 1995 SO, emissions at these units nationwide were reduced by almost 40 percent below
their required level. See http://www.epa.gov/airmarkt.

1Clean Air Act § 405, as added by § 401 of the 1990 Clean Air Act Amendments. Certain sources
that are to be “repowered” as defined in the Act may obtain a one-year extension of the 2000 deadline
under section 409, but must have notified EPA of their intent to do so by March 31, 1991. Clean Air Act
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than 25 MW and all new utility units.” When an allowance takes effect, it functions
as an emission limitation.'® Allowances will be issued by EPA at no charge to exist-
ing affected units and thereafter may be used, saved for use in a future year, sold,
or traded.” The amount of each affected unit’s allowance is based on one of several
complicated formulas that scale back emissions from heavy emitters and allow clean
sources to increase emissions slightly from baseline years." The program allows the
award of bonus allowances for early emission reductions, innovative control strate-
gies and a variety of other reasons.” A utility wishing to build a new fossil-fuel-fired
power plant must buy into the allowance market.? If aggregate emissions from af-
fected units exceed 8.9 million tons per year after 2000, EPA is empowered to
reduce the allowances pro rata.”

The allowance market is a high-risk experiment. EPA must develop regulations
providing for an allowance tracking system and create a reserve of allowances
(withheld from the pool allocated to existing units) to prime the market through
periodic allowance auctions and to provide an option for those without allowances
who wish to build new power plants.?? There are early signs that an allowance mar-

§ 403(a). The court upheld EPA’s allocation of Phase II allowances against both substantive and
procedural challenges in Texas Municipal Power Agency v. EPA, 89 F.3d 858 (D.C. Cir. 1996).

5See http://www.epa.gov/airmarkt.
8Clean Air Act § 403(g), as added by § 401 of the 1990 Clean Air Act Amendments.

Clean Air Act § 403(b), as added by § 401 of the 1990 Clean Air Act Amendments. Allowances
may not be used up in advance, but may be traded before they take effect. On July 19, 1991, EPA
released the SO, emission data base (version 2.0) and support documents that it will use in allocating
SO, allowances. 56 Fed. Reg. 33278 (1991). On July 7, 1992, EPA proposed the initial allowance alloca-
tions for Phase I and Phase II utility units. 57 Fed. Reg. 29965 to 30024 (1992). As EPA explains in
those proposed rules, because compliance obligations of the program are imposed upon units instead of
plants, it has allocated proposed allowances for each boiler at the Phase I and Phase II utility units. 57
Fed. Reg. 29942 (1992).

8See Clean Air Act § 405(b), as added by § 401 of the 1990 Clean Air Act Amendments. The break
point between facilities that must decrease emissions and those that need not is roughly 1.2 pounds
per million BTUs of SO, emissions in the baseline year. EPA’s promulgation of SO, allowances was
vacated and remanded in Madison Gas & Elec. Co. v. EPA, 25 F.3d 526, 24 Envtl. L. Rep. (Envtl. L.
Inst.) 20978 (7th Cir. 1994), because the Agency failed to explain why the petitioner’s plant was not
entitled to bonus allowances. This was finalized at 58 Fed. Reg. 15634 (Mar. 23, 1993).

%See, e.g., Clean Air Act § 405(b)(2), (4), (c)(4); Clean Air Act § 405(d)(3), (4), (5), (H)(2), as added by
§ 401 of the 1990 Clean Air Act Amendments. EPA’s method of calculating “extension allowances” for
Phase I units that install scrubbers was upheld in Indianapolis Power & Light Co. v. EPA, 58 F.3d 643,
25 Envtl. L. Rep. (Envtl. L. Inst.) 21217 (D.C. Cir. 1995).

20Clean Air Act § 403(e), as added by § 401 of the 1990 Clean Air Act Amendments. EPA is to keep
allowances in reserve and serve as the seller of last resort at a high price. The Act does provide allow-
ances for units whose construction was commenced after December 31, 1985, and before December 31,
1995. Clean Air Act § 405(g)(1) to (4), as added by § 401 of the 1990 Clean Air Act Amendments.

21Clean Air Act § 403(a), as added by § 401 of the 1990 Clean Air Act Amendments.

2(lean Air Act §§ 403(d), 416, as added by § 401 of the 1990 Clean Air Act Amendments. The al-
lowance tracking system must provide for transfers to take effect when recorded by the Administrator
and transfers so recorded are deemed part of each unit’s permit, but the permits need not be revised to
reflect the change. Clean Air Act § 403(d)(1). This could undercut the value of Title V operating permits
as authoritative compilations of each source’s compliance obligations. See § 12:85. EPA has issued sev-
eral proposed and final rules relating to the allowance system. On December 3, 1991, EPA proposed
rules governing the tracking, allocation, and transfer of allowances, as well as the conservation and
energy reserve component of the allowance system. 56 Fed. Reg. 63002, 63266 (Dec. 3, 1991). On July
7, 1992, EPA proposed rules which (i) set forth a number of key definitional terms used in the allow-
ance system, (ii) govern initial allowance allocations for affected utility units, and (iii) establish
procedures for small diesel refineries to receive allowances. 57 Fed. Reg. 29940, 29963 (July 7, 1992).
On December 17, 1991, EPA promulgated final rules governing auction and direct sales of allowances
and the allowance guarantee for independent power production facilities. 56 Fed. Reg. 65592 (Dec. 17,
1991), codified at 40 C.F.R. Part 730.
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ket is developing. First, there have been several allowance trades which have
involved public utilities as well as one industrial plant.?® Second, the Chicago Board
of Trade (CBOT) administers an integrated allowance market involving: (i) annual
allowance auction and direct sales; (ii) an allowance cash market; (iii) the establish-
ment and operation of an active allowance futures market; and (iv) the establish-
ment of allowance information systems.?* If a real market does develop, it will cre-
ate powerful economic incentives for utilities to over-control SO, emissions and sell
the extra allowances. There is no guarantee that the market will function, however.?®
The allowances are not property rights and may be expropriated by EPA if neces-
sary to achieve the 8.9 million ton cap on emissions.”® This may lead utilities to
discount allowances and hoard them. Also, the system does not limit the power of
utility regulatory agencies, which might result in market perturbations, for instance
if such agencies chose to limit the out-of-state transfer of allowances.”

Affected units must also meet new NOy limits. The 1990 Amendments set a goal
of reducing NOx by two million tons from 1980 levels. Like the SO, program, the
NOx program was implemented in two phases beginning in 1996 and 2000. Unlike
the SO, program, however, the NOy program does not cap NOx emissions or utilize
an allowance trading system. EPA is to promulgate new emission limits for such
units at levels equivalent to those that can be achieved with low NOx combustion
systems.?® EPA also must study the consequences of trading NOx and SO, emission
allowances and may thereafter expand the allowance market to allow such trades.?

Phase 1 of the NOy program began on Jan. 1, 1996 and applied to two types of
boilers, which were also targets of the Phase 1 SO, program. The Phase 1 program
applied to approximately 170 boilers and required those boilers to meet strict NOy
limits. Phase 2 began in 2000 and sets lower emissions limits for the Group 1 boil-
ers and initial limits for Group 2 boilers.

The enforcement of acid rain control requirements could be draconian. The NOx

B1p May 1992, Wisconsin Power & Light announced that it had entered into two allowance trad-
ing agreements: one with the Tennessee Valley Authority to sell 10,000 allowances at a price of be-
tween $250 and $400 per allowance; and another with Duquesne Power to sell 15,000 to 25,000 allow-
ances at a price of between $250 and $400 per allowance. Additionally, in July 1992, Ohio Edison and
Aluminum Company of America announced that they had entered into an allowance trading agree-
ment pursuant to which Ohio Edison will purchase, at a price of between $250 and $350 per ton, 5,000
allowances annually over a five-year period beginning in 1995.

24Gee CBOT, An Overview of the Clean Air Allowance Market. In April 1992, CBOT obtained ap-
proval from the Commodities Futures Trading Commission to establish and operate an allowance
futures market. Additionally, in January 1992, CBOT submitted a proposal to EPA to administer the
annual auctions and direct sales program. CBOT was approved in October 1992 to administer the an-
nual auctions and direct sales program for a three-year term. 57 Fed. Reg. 46167 (1992). CBOT
charges no fees and serves without compensation.

EPA reported substantial success for the acid rain program during 1995, declaring 100 percent
compliance with required SO, emission reductions. Utilities cut SO, emissions by more than 50
percent as compared to 1980 levels, and airborne sulfate concentrations are reportedly dropping over
large areas. 27 Env’t Rep. (BNA) 885 (current developments) (citing EPA report entitled 1995 Compli-
ance Results: Acid Raid Program).

%(lean Air Act § 403(f), as added by § 401 of the 1990 Clean Air Act Amendments; see also Clean
Air Act § 403(a), as added by § 401 of the 1990 Clean Air Act Amendments.

#'New York has threatened to limit out-of-state transfers of allowances, for fear that a transfer
from a Long Island utility to a midwest utility could exacerbate acid rain damage in the Adirondacks.
Inside EPA’s Clean Air Rep., Mar. 25, 1993, at 3.

*®Clean Air Act § 407(b), as added by § 401 of the 1990 Clean Air Act Amendments. EPA has
promulgated NOy emission limits for utility boilers. 59 Fed. Reg. 13538 (Mar. 22, 1994). The Agency’s
definition of “low NOy burner technology” in this rule was overturned in Alabama Power Co. v. EPA, 40
F.3d 450, 25 Envtl. L. Rep. (Envtl. L. Inst.) 20166 (D.C. Cir. 1994). EPA published the second phase of
the NOy reduction program at 61 Fed. Reg. 67112 (Dec. 19, 1996) (to be codified at 40 C.F.R. pt. 76).

(Clean Air Act § 403(c), as added by § 401 of the 1990 Clean Air Act Amendments.
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and SO, emission limitations and allowances must be written into Title V permits
for each affected unit.* Phase I units were required to submit acid rain permit ap-
plications and compliance plans by February 15, 1993, which are binding and en-
forceable until EPA issues a permit.*' Phase II permits are to be issued by the
states.? Congress provided that the full range of enforcement sanctions could be ap-
plied to a utility that did not submit an acceptable application and compliance plan
by the applicable deadline, but specifically stated that EPA is not required to seek a
shutdown order for such affected units.*® Affected units must install continuous
emission monitors or equivalent systems and are presumed to be emitting uncon-
trolled if such systems are not in place on schedule.*® Units that emit in excess of
their allowances are subject to automatic emission penalties of $2,000 per ton
(adjusted for inflation) that are payable without demand and do not preclude other
enforcement action.* In addition, the excess emissions must be offset in future
years.*

There is no doubt that Congress has created a serious acid rain control program.
Whether its ambitious goals can be achieved in the short time allowed and what
will happen if noncompliance is widespread remain to be seen.

§ 12:58 Regulatory reform

Under intense pressure from Congresses interested in reforming administrative
action to better balance the benefits of regulation and its costs, a strong perception
of changing public attitudes, and a growing body of theoretical academic comment
imploring EPA to allow market force rules rather than “command and control” rules
to predominate, the Agency embarked upon significant regulatory experiments in

%Clean Air Act § 408(a), 42 U.S.C.A. § 7651g, as added by § 401 of the 1990 Clean Air Act Amend-
ments, 42 U.S.C.A. § 7651. But see Clean Air Act §§ 403(d), 416, as added by § 401 of the 1990 Clean
Air Act Amendments. On December 3, 1991, EPA proposed rules governing the acid rain permit
program. 56 Fed. Reg. 63098 (1991).

31Clean Air Act § 408(c)(1), as added by § 401 of the 1990 Clean Air Act Amendments. No federal
or state permit may be issued for an affected unit until a certificate of representation has been filed
stating how the benefits and obligations resulting from transfers of allowances are to be allocated if
the unit has multiple owners. Clean Air Act § 408(i).

EPA has proposed to issue draft permits, approving only for the year 1995, substitution plans
and reduced utilization plans submitted prior to July 16, 1993. Pending revisions to its existing regula-
tions, EPA plans to defer action on all plans submitted after that date, due to concerns that the regula-
tions could be interpreted to allow utilities to use substitution and reduced utilization plans to bring
Phase II units into Phase I, thus creating significant numbers of excess allowances and threatening
reduction of sulfur dioxide emissions intended under the Clean Air Act. 58 Fed. Reg. 43106, 43107
(Aug. 13, 1993) (notice of draft Phase I acid rain permits for 26 utilities); see also 58 Fed. Reg. 38370
(July 16, 1993). Alabama Power Co. v. EPA, No. 93-1611 (D.C. Cir.) challenged a statement set forth by
EPA in the preamble of the proposed EPA action in 58 Fed. Reg. 38370 (July 16, 1993).

32(Clean Air Act § 408(d), as added by § 401 of the 1990 Clean Air Act Amendments.

33(Clean Air Act § 408(h), as added by § 401 of the 1990 Clean Air Act Amendments. In addition,
compliance with allowances is to be determined after year-end, and for units that are part of a utility
system, power pool or allowance pool, across the entire system or pool. Clean Air Act § 403(d).

3 (Clean Air Act § 412(a)(d), as added by § 401 of the 1990 Clean Air Amendments.

35Clean Air Act § 411(a), as added by § 401 of the 1990 Clean Air Act Amendments. On December
3, 1991, EPA proposed rules governing continuous emissions monitoring under the program. 56 Fed.
Reg. 63002, 63291 (Dec. 3, 1991), codified at 40 C.F.R. Part 75.

36Clean Air Act § 411(b), as added by § 401 of the 1990 Clean Air Act Amendments. On December
3, 1991, EPA proposed rules governing excess emissions offset planning and offset penalty require-
ments under the acid rain program. 56 Fed. Reg. 63336 (1991).
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the mid-1990s. Spurred by speeches by the then-President and Vice-President' and
under the loose umbrella of a new Office of Reinvention, EPA formed a series of
programs trumpeting new approaches to regulation. The Agency’s ambitious goal
was to improve EPA’s “regulatory, scientific, and analytical foundations, the ef-
fectiveness of its management systems, the responsiveness of its organizational
structure, and its working relationships with states, local governments, environmen-
talists, community-based groups, and the business community.” Air pollution
control has played a central role in these regulatory reform efforts.

The most ambitious of these regulatory reform efforts are two projects named
Project XL® and the Common Sense Initiative. Project XL was a rather loosely
defined effort to find facility, industry, or geographically based projects that can
achieve better environmental results than the current regulatory system at less
cost.* The Project XL group used facility-wide emission limitations in permits, for
example, to allow a facility flexibility to meet regulatory requirements in the future.®
The program’s promise to industry was that EPA would find ways to circumvent
existing regulatory requirements if superior results could be achieved in another ac-
ceptable way. The Common Sense Initiative is a highly publicized attempt to
reexamine the regulatory structure currently controlling the emissions of pollutants
from six industries. On an industry-by-industry basis, the Agency is looking for
ways to simplify permitting, find flexibility for operations, integrate environmental
reporting, and remove obstructions to pollution prevention.’

Despite such agreeable goals, the Agency’s regulatory reinvention efforts have
encountered considerable obstacles and controversy. Industry has become increas-
ingly unwilling to participate in these projects, complaining that the benefits of
these programs are more descriptive than real.” Environmentalists have questioned
whether in fact environmental values will be protected.? Projects undertaken in the

[Section 12:58]

'President Clinton and Vice President Gore, Comments, Reinventing Environmental Regulation:
Clinton Administration Regulatory Reform Initiative (Mar. 16, 1995). http://www.epa.gov/reinvent/note
book/clinton.htm.

?Fred Hansen, Deputy Administrator of EPA, Testimony before the Appropriations Committee of
the United States Senate 1 (Feb. 29, 1996). http:/www.epa.gov/reinvent/notebook/hansen.htm.

®As of January 2003, EPA was no longer accepting proposals for new XL projects. A total of 53
projects were accepted into the XL program. Then-EPA Secretary Christie Whitman announced the
Bush Administration’s decision to “move beyond” Project XL and NEPPS. Remarks of Christie Whit-
man, Administrator of the U.S. Environmental Protection Agency, at the National Environmental
Policy Institute, Washington, D.C. (Mar. 8, 2001), at http:/www.epa.gov/projectxl/whitman 03 08 01.
htm.

*This description and additional information, including active, completed, and spin-off projects,
can be found on the Internet at http:/www.epa.gov/projectxl/.

®Such a permit has been issued for an Intel computer chip facility located in Ocotillo, Arizona.
Copies of the permit, project agreement, and associated documents can be found on the Internet at htt
p://yosemite.epa.gov/xl/x]l home.nsf/all/intel.html.

®EPA, Managing For Better Environmental Results 2 (1997). This report is located on the Internet
at http://www.epa.gov/reinvent/annual/. An analysis of the Common Sense Initiative funded by EPA is
available at http:/www.epa.gov/sectors/pdf/pubs_finalcsi.pdf. See also Cary Coglianese & Laurie K. Al-
len, Building Sector-Based Consensus: A Review of the US EPA’s Common Sense Initiative, in
Industrial Transformation: Environmental Policy Innovation in the United States and Europe (2005).

"These difficulties are discussed in detail in United States General Accounting Office,
Environmental Protection: Challenges Facing EPA’s Efforts to Reinvent Environmental Regulation
(July 1997) (GAO/RCED-97-155). See also Inside EPA’s Clean Air Rep., July 10, 1997, at 13 (describing
why oil companies abandoned the Common Sense Initiative, but had been convinced to return).

8Rena I. Steinzor, Regulatory Reinvention and Project XL: Does the Emperor Have Any Clothes?,
26 Envtl. L. Rep. (Envtl. L. Inst.) 10527 (Oct. 1996) (News & Analysis).
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programs have proven controversial in the locales affected.® Only time will tell if
these approaches have a lasting effect upon EPA’s air and other programs.

On February 14, 2002, President George Bush proposed the Clear Skies Initia-
tive, a new measure to improve the Clean Air Act more significantly.' The initiative
aims to reduce air pollution by 70 percent and will adopt a comprehensive and
integrated multi-pollutant approach to target three of the worst pollutants emitted
by power plants, sulfur dioxide, nitrogen oxides, and mercury, simultaneously. Us-
ing the 1990 acid rain program as a model, the Clear Skies Initiative will adopt a
market-based cap-and-trade program to achieve its objectives. The program would
give electricity generators leeway in when and how they reduce air pollution by
establishing maximum “caps” and requiring generators to hold an “allowance” for
each ton of pollution emitted. Generators could freely trade these allowances and
subsequently enjoy a great deal of flexibility under this program. As a senator, Pres-
ident Obama helped defeat the Clear Skies legislation."

III. FEDERAL EMISSION LIMITATIONS*
§ 12:59 In general

The 1970 Clean Air Act Amendments did not leave all stationary source emission
limits to the states; the federal government was to promulgate standards for new
sources and sources of hazardous air pollutants. The two types of standards were to
serve distinct purposes. The new source performance standards (NSPS)' were to be
a technology-forcing engine, pulling state implementation plans (SIPs) to higher
levels of control and pushing economic development into cleaner pathways. The
national emission standards for hazardous air pollutants (NESHAPs),? in contrast,
were to be an entire regulatory system for dangerous pollutants that are not as
widespread as the criteria pollutants; the equivalent of criteria pollutant listing,
national ambient air quality standards (NAAQS), and SIPs rolled into one process.
The NSPS were to shore up the process for achieving the NAAQS; the NESHAPs
were to control pollution problems not addressed by the NAAQS system.

The 1990 Clean Air Act Amendments established a third set of federal standards
to limit emissions of certain air pollutants. In contrast to the NSPS and NESHAPS,
these standards apply not just to emission sources, but to those who produce, import,
export, handle, or dispose of chlorofluorocarbons and certain other chemicals, not to
prevent the build-up of harmful concentrations in the atmosphere, but to prevent
the depletion of the stratospheric ozone layer.

§ 12:60 NSPS—New source performance standards

The 1970 Clean Air Act gave the federal government the job of setting perfor-
mance standards for new stationary sources of air pollution. The states could
regulate existing sources however they saw fit, so long as their implementation
plans satisfied EPA that the air quality standards would be met. New sources, on
the other hand, were to march to a different drummer, stringent national standards

®See EPA’s compilation of the comments on the Intel project on the Internet at http:/199.223.29.
233/ProjectXT/x] home.nsf/all/intel. html# comments.

19See http://www.epa.gov/clearskies.

"See Bob Tita, “Obama helps defeat Clear Skies Act,” Chicago Business, March 9, 2005, available
at http:/www.chicagobusiness.com/cgi-bin/news.pl?id=15763&seenlt=1.

*By Phillip D. Reed; updated by Alan J. Gilbert
[Section 12:59]

Clean Air Act § 111, 42 U.S.C.A. § 7411.

2Clean Air Act § 112, 42 U.S.C.A. § 7412.
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reflecting the best technology that an industry could afford. The focus of the NSPS
is on industries, not pollutants. All sources in a listed industry category are covered,
unless they were already under construction when the standards were proposed. All
harmful air pollutants are regulated, regardless of whether other Clean Air Act
standards apply.

The new source performance standards (NSPS) were intended to serve a variety
of functions in the Clean Air Act scheme.' Congress expected the NSPS to carry
much of the burden of attaining and maintaining the NAAQS. Every time an old
factory was replaced with a new one equipped with NSPS controls, emissions would
be reduced dramatically. Plants built in areas not violating the NAAQS would not
degrade air quality much, helping to maintain the standards.? Tight controls on new
sources also were expected to limit the long range transport of air pollution.® By
imposing the same requirements on new sources of a given type from coast to coast,
the NSPS would eliminate the powerful incentive for states to weaken their SIPs so
as to attract new industry.* The division of labor between federal new source stan-
dards and state SIPs was expected to be more cost effective overall. The builders of
new sources, with the advantage of knowing the NSPS in advance, could tailor the
plants to the standards, saving considerably over the cost of retrofitting a similar
existing plant with advanced control technology.’ The SIP scheme, on the other
hand, left the states flexibility to take the technological (and financial) problems fac-
ing each existing source into account. The states could also use the NSPS in their
implementation plans, where necessary to control major pollution problems, without
having to duplicate the sophisticated and costly technological and economic analysis
EPA would perform.® Finally, the NSPS also provide a vehicle for regulating non-
criteria pollutants.” With so many jobs to perform, the new source performance
standards are vital to the Clean Air Act scheme.

The role of the NSPS was somewhat diminished by the 1977 Amendments, which
set separate control requirements for major new sources. The 1970 Act required

[Section 12:60]
'See F. Anderson et al., Environmental Protection: Law and Policy 207 (1984).

2Gee Jorling, The Federal Law of Air Pollution Control, in Federal Environmental Law 1058,
1105 (E. Dolgin & T. Guilbert eds. 1974).

3F. Anderson et al., Environmental Protection: Law and Policy 207 (1984).

47 orling, The Federal Law of Air Pollution Control, in Federal Environmental Law 1058, 1104 (E.
Dolgin & T. Guilbert eds. 1974); F. Anderson et al., Environmental Protection: Law and Policy 207
(1984); D. Currie, Air Pollution: Federal Law and Analysis 3-21 (1981).

5See D. Currie, Air Pollution: Federal Law and Analysis 3-5 (1981).

5See Wetstone, New Source Performance Standards, in Air and Water Pollution Control Law:
1982 [Envtl. L. Inst.] 159 (1982). Although the 1970 Amendments did not tie the schedule for
promulgating SIPs to the schedule for NSPS, had the two schedules been met, a significant number of
NSPS would have been out before states had to complete their first SIPs. The Administrator had 300
days from the enactment of the 1970 Amendments to promulgate the first set of NSPS. Clean Air Act
§ 111(b)(1), 42 U.S.C.A. § 7411(b)(1). The first SIPs were not due until more than a year after
enactment. EPA had 120 days to promulgate air quality standards for criteria pollutants and the states
had nine months after promulgation to submit their SIPs. Clean Air Act § 109(a)(1), 42 U.S.C.A.
§ 7409(a)(1).

"Clean Air Act § 111(d), 42 U.S.C.A. § 7411(d), authorizes EPA to require states to regulate exist-
ing sources of pollutants not regulated as criteria or hazardous pollutants, but which are regulated
under a federal NSPS. The NSPS apply to all potentially harmful pollutants from industry categories
by EPA, not just the criteria pollutants. If EPA regulates emissions of otherwise unregulated pollut-
ants from NSPS sources, it is to require states to regulate emissions of those pollutants from pre-NSPS
sources as well.
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new source review for areas cleaner and dirtier than the air quality standards.® In
theory, the new source review programs established in 1977 for prevention of signif-
icant deterioration (PSD) and nonattainment areas® could have made the NSPS
virtually obsolete. Each program had its own technology standards that had to be at
least as stringent as any applicable NSPS." Since all the country is either a PSD or
nonattainment area, the NSPS could have been reduced to minor source standards.
In fact, for years the standards imposed on many major sources built since the 1977
Amendments were the NSPS." Because of their strong analytical base, these stan-
dards were easier for understaffed state agencies and EPA regional offices to impose
than more stringent case-by-case standards."

The Clean Air Act gives EPA a general blueprint to follow in developing NSPS
and, as with the SIP requirements, the blueprint became more specific and
complicated in 1977. Section 111 of the Act authorizes EPA to establish technology-
and cost-based “standards of performance” for categories of new and modified
stationary sources that significantly contribute to health- or welfare-threatening air
pollution.” Under the 1970 Amendments, the NSPS were to be based on “the ap-
plication of the best system of emission reduction which (taking into account the
cost of achieving such reduction) has been adequately demonstrated.””* The section
was amended in 1977 to require that for fossil fuel-fired power plants, the standards
have to require technological emission controls, not just the use of low-sulfur fuel."
Changes to the NSPS program are scattered through the 1990 Amendments. Most
are merely conforming amendments, but two changes are major. The Amendments
eliminate the technological control requirement for coal-fired power plants and
mandate promulgation of NSPS for solid waste incinerators that would incorporate
new hazardous air pollutant control elements along with the basic requirements of
§ 111. The first change is discussed below, the second in the following section on
hazardous air pollutants.

§ 12:61 NSPS—The coverage of the NSPS

The NSPS process begins when EPA lists a category of stationary sources as one
which “causes or contributes significantly to air pollution which may reasonably be
anticipated to endanger public health or welfare.”’ The current “causes or
contributes” language was substituted for “may contribute” in 1977.2 This language
suggests that the NSPS should be aimed at categories of sources that are health

8The 1970 Amendments required state implementation plans to provide for preconstruction
review of all sources that would jeopardize attainment or maintenance of the NAAQS. Clean Air Act
Amendments of 1970, Pub. L. No. 91-604, § 4(a), 84 Stat. 1680, reprinted in United States Code
Congressional and Administrative News p 1960, 1961 (Clean Air Act § 110(a)(2)(D), (4)).

9See § 12:86.

Gee Clean Air Act § 165(a)(4), 42 U.S.C.A. § 7475(a)(4) (“best available control technology”
(BACT) required for new sources in PSD areas); Clean Air Act § 169(3), 42 U.S.C.A. § 7479(3) (BACT
must at least equal any applicable NSPS); Clean Air Act § 173(2), 42 U.S.C.A. § 7503(2) (“lowest
achievable emission rate” (LAER) required of sources in nonattainment areas); Clean Air Act § 171(3),
42 U.S.C.A. § 7501(3) (LAER must at least equal applicable NSPS).

"National Commission on Air Quality, To Breathe Clean Air 3.7-3-3.7-5 (1981).
2National Commission on Air Quality, To Breathe Clean Air 3.7-3-3.7-5 (1981).
3Clean Air Act § 111, 42 U.S.C.A. § 7411.

“Pyb. L. No. 91-604, § 4(a), 84 Stat. 1683, reprinted in United States Code Congressional and
Administrative News p 1963 (Clean Air Act § 111(a)(1)).

®Clean Air Act § 111(a)(1)(A), 42 U.S.C.A. § 7411(a)(1)(A).
[Section 12:61]
Clean Air Act § 111(b)(1)(A), 42 U.S.C.A. § 7411(b)(1)(A).
2pyb. L. No. 95-95, § 109(c)(1)(A), 91 Stat. 699 (1977), reprinted in 3 Congressional Research
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threats before EPA lists them. However, the Agency may list categories that it
deems likely to cause problems in the future, even if current SIP limits are projected
to eliminate any NAAQS violations attributable to the industry.®

EPA has broad discretion in deciding to list categories,* but is subject to statutory
pressure to expand the list.’ The 1977 Amendments required EPA to identify all cat-
egories of major sources,® those emitting more than 100 tons per year of a pollut-
ant,” and to list and regulate all the categories in three stages within four years of
identification. EPA identified some eighty categories,® but fell behind schedule in
regulating them.® The 1990 Amendments require EPA to propose standards by
November 15, 1996 for all categories of major stationary sources listed prior to the
Amendments.” Standards for new categories must be proposed within a year after
the category is listed, and promulgated within one year of proposal." EPA must
review standards every eight years, unless readily available information indicates
review is not necessary.'? Finally, the NSPS apply to federal facilities," but not to
small rural grain elevators."

§ 12:62 NSPS—The content of NSPS

The NSPS set uniform emission limitations for industrial categories or
subcategories of sources. The standards generally must be stated in terms of
maximum amounts of emissions, but for categories with substantial fugitive emis-
sions that cannot practicably be quantified, EPA may specify work practice
standards.' The standards are supposed to apply to all pollutants emitted by the
source category,” but for most categories EPA has generally only regulated criteria
pollutants and their precursors.®?

The definition of a new source performance standard in the Act has changed with

Service, A Legislative History of the Clean Air Act Amendments of 1977 203 (Comm. Print 1978).

®National Asphalt Pavement Ass’'n v. EPA, 539 F.2d 775, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20688
(D.C. Cir. 1976).

“National Asphalt Pavement Ass'n v. EPA, 539 F.2d 775, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20688
(D.C. Cir. 1976). See also D. Currie, Air Pollution: Federal Law and Analysis 3-16 (1981).

*The Senate Public Works Committee listed nineteen categories it thought should be listed in its
report on the amendments. See S. Rep. No. 91, 91st Cong., 1st Sess. 16 (1970), reprinted in 1 Congres-
sional Research Service, A Legislative History of the Clean Air Act Amendments of 1970 416 (1974).

®Clean Air Act § 111(f), 42 U.S.C.A. § 7411(f.

"Clean Air Act § 302(j), 42 U.S.C.A. § 7602(j). EPA was required to list and regulate all categories
on the list in three stages, completing the entire job within four years of listing. Clean Air Act § 111()(1),
42 U.S.C.A. § 7411(H)(1).

844 Fed. Reg. 49225 (1979).

°As of 1992 EPA had promulgated standards for 70 categories, 40 C.F.R. Part 60, Subparts Ca-
VVV. The regulations still list fifty-nine categories for future priority action, 40 C.F.R. § 60.16, but
some standards for some of the listed categories have been promulgated. The most recently proposed
standards are for municipal solid waste landfills, a category not on EPA’s priority list. 56 Fed. Reg.
24468 (1991), finalized at 61 Fed. Reg. 9905 (Mar. 12, 1996).

%Clean Air Act § 111()(1), as added by § 108(e)(2) of the 1990 Clean Air Act Amendments.
"Clean Air Act § 111(b)(1)(B), as amended by § 108(e)(1)(A), of the 1990 Clean Air Act Amendments.

2Clean Air Act § 111(b)(1)(B), as amended by § 108(e)(1)(C), (D) of the 1990 Clean Air Act
Amendments.

¥Clean Air Act § 111(b)(4), 42 U.S.C.A. § 7411(b)(4).
"Clean Air Act § 111(1), 42 U.S.C.A. § 7411()).
[Section 12:62]
'Clean Air Act § 111(h), 42 U.S.C.A. § 7411(h).
2Clean Air Act § 111(a)(1), 42 U.S.C.A. § 7411(a)(1).
3See D. Currie, Air Pollution: Federal Law and Analysis 3-72 (1981). But see 40 C.F.R. § 60.32
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each major set of amendments. The 1990 Amendments redefined the term to mean:

a standard for emissions of air pollutants which reflects the degree of emission limita-
tion achievable through application of the best system of emission reduction which (tak-
ing into account the cost of achieving such reduction, any nonair quality health and
environmental impact and energy requirements) the Administrator determines has been
adequately demonstrated.*

The 1990 Amendments removed the requirement that NSPS entail “percentage
reductions” and “technological systems of continuous emission reduction” that had
been inserted in § 111 in 1977 principally to end the common practice of new power
plants complying with the NSPS emission limit promulgated under the 1970 Act by
purchasing low sulfur western coal.’ These requirements were abandoned as part of
the compromise embodied in the new acid rain control provisions (Title IV) added by
the 1990 Amendments.® Although the NSPS are based on specific control measures,
the standards themselves leave it up to the regulated source to select the method of
compliance.”

Setting the NSPS is a complex analytical process. For each industry category,
EPA must: (1) identify available technologies that control emissions from the types
of sources found in that category; (2) determine what percentage reductions and
emission rates can be achieved in practice with those technologies; and (3)
simultaneously assess the financial and other costs associated with satisfying the
possible standards. An added element of uncertainty is introduced by the fact that
the standards will apply to facilities not yet in existence. EPA considers these sev-
eral factors, many of them highly technical. The D.C. Circuit has subjected EPA’s
decisionmaking to close and sometimes lengthy scrutiny,® but has been deferential
on the substantive issues.’

The selection of the control technology on which to base the NSPS is a process not
easily defined with precision. EPA must search for the “best” technology, which
could lead into the realm of the experimental, if not the theoretical.’ However, the
search is constrained because the technology must be adequately demonstrated and

(standards of performance for sulfuric acid plants for sulfuric acid mist); 40 C.F.R. § 60.190 (standards
of performance for primary aluminum reduction plants for fluoride); 40 C.F.R. § 60.283 (standards of
performance for kraft pulp mills for total reduced sulfur).

Clean Air Act § 111(a)(1), as amended by § 403 of the 1990 Amendments.

*H.R. Rep. No. 564, 95th Cong., 1st Sess. 131, reprinted in 3 Cong. Research Serv., A Legislative
History of the Clean Air Act Amendments of 1977 510 (Comm. Print 1978). See also Sierra Club v.
Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981) (upholding EPA’s revised
NSPS for coal-fired power plants). The 1977 version of the Act also stated that fossil fuel-fired power
plants covered by NSPS may not achieve the standards by burning naturally clean fuels (e.g., low
sulfur coal); they had to achieve a percentage reduction in the amount of pollution from whatever fuel
they use, but could take credit for pollution reductions from fuel cleaning (e.g., coal washing). The
language of old § 111 makes the percentage reduction and technological control requirements ap-
plicable to standards for non-fuel burning sources as well. Facilities other than coal-fired power plants
could comply with NSPS in these categories, however, by using cleaner inputs (e.g., water-based
solvents that emit fewer hydrocarbons than organic solvents). Old Clean Air Act § 111(a)(1), 42 U.S.C.A.
§ 7411(a)(1), defined “technological system of continuous emission reduction” to include inherently low
pollution processes or methods of operation. See also D. Currie, Air Pollution: Federal Law and Analy-
sis 3-44 (1981).

Section 403 of the 1990 Clean Air Act Amendments.

’S. Rep. No. 1196, 91st Cong., 2d Sess. 17 (1970), reprinted 1 Cong. Research Serv., A Legislative
History of the Clean Air Act Amendments of 1970 417 (1974).

®The slip opinion on Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455
(D.C. Cir. 1981), was over 250 pages long.

9See, e.g., Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 3 Envtl. L. Rep. (Envtl. L. Inst.)
20732 (D.C. Cir. 1973).

%Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981).
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the Agency must take into account the cost of compliance, the energy needed, and
the environmental side effects of compliance." In practice the Agency surveys air
pollution control technologies in use in the industry category, sometimes both here
and abroad,” in search of the most efficient controls that really work. Since the fa-
cilities intended to use the technology have, by definition, not yet been built, EPA
may have to give some attention to their applicability to existing facilities.” EPA is
not limited to technology in routine use.' While it may consider technology that will
only become available in the future,” it is constrained by the fact that the NSPS
take effect on promulgation.” In sum, EPA may base NSPS on the most advanced
control technologies it can reasonably expect will work in the industry to be
regulated.

Once it has identified one or more applicable technologies, EPA must calculate
the percentage reductions and emission limits the technologies can achieve in
practice. In this exercise the Agency must consider how the controls on which the
stan dard is based will function under the full range of real operating conditions in
the industry.'” If EPA tests the operational performance of controls in several
plants, it must be able to demonstrate that the tests are relevant and reliable,' and
that those plants are representative of the industry in terms of the variables that
effect control performance.” The standards must be achievable continuously,” al-
though EPA can write the standards so they do not apply to periods of time where
emissions are unavoidably high, as when many industrial processes are started up.*
The need to demonstrate effectiveness with reference to the existing industry may
prevent EPA from being too forward-looking in setting the NSPS, but EPA may set

"The 1977 Amendments required consideration of energy and other impacts to codify the require-
ments found by the court in Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 3 Envtl. L. Rep.
(Envtl. L. Inst.) 20642 (D.C. Cir. 1973), superseded by statute as stated in Am. Trucking Ass’ns, Inc. v.
EPA, 175 F.3d 1027 (D.C. Cir. 1999).

"2EPA based the standards for coal-fired power plants on scrubbers, in part in reliance on the use
of that technology in Japan. See D. Currie, Air Pollution: Federal Law and Analysis 3-24 (1981).

8See D. Currie, Air Pollution: Federal Law and Analysis 3-27 (1981).

S, Rep. No. 1196, 91st Cong., 2d Sess. 16 (1970), reprinted in 1 Cong. Research Serv., A Legisla-
tive History of the Clean Air Act Amendments of 1970 416 (1974). See also Portland Cement Assn v.
Ruckelshaus, 486 F.2d 375, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20642 (D.C. Cir. 1973), superseded by stat-
ute as stated in American Trucking Ass’ns, Inc. v. EPA, 175 F.3d 1027 (D.C. Cir. 1999).

15g. Rep. No. 1196, 91st Cong., 2d Sess. 16 (1970), reprinted in 1 Cong. Research Serv., A Legisla-
tive History of the Clean Air Act Amendments of 1970 416 (1974).

®See D. Currie, Air Pollution: Federal Law and Analysis 3-28 (1981) (EPA should not assume
great advances in source design over what is currently in operation since the standards take effect on
promulgation). This cautionary note is perhaps overly conservative. It seems likely that only a small
share of the sources that will be governed by a particular NSPS are off the drawing board when the
standard is proposed. It is not clear that the Act precludes assuming advances in production technol-
ogy that are not reflected in actual plans as of the date of the proposal. Instead the Act probably only
requires that any EPA projections of change in production systems be reasonable.

""National Lime Assn v. EPA, 627 F.2d 416, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20366 (D.C. Cir.
1980).

Bportland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20642
(D.C. Cir. 1973), superseded by statute as stated in American Trucking Ass’ns, Inc. v. EPA, 175 F.3d
1027 (D.C. Cir. 1999).

"National Lime Ass’n v. EPA, 627 F.2d 416, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20366 (D.C. Cir.
1980); Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20732 (D.C.
Cir. 1973).

2National Lime Ass’n v. EPA, 627 F.2d 416, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20366 (D.C. Cir.
1980); Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20732 (D.C.
Cir. 1973).

#'National Lime Assn v. EPA, 627 F.2d 416, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20366 (D.C. Cir.
1980).
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the standards at levels that no existing plants have achieved using the controls on
which the standards are based.?> While the standards specify performance, not
technology, the extensive analysis of alternative technologies performed in setting
the standards focuses the attention of industry and regulators alike on a narrow
range of control options.”

The cost analysis required by § 111 is really an assessment of economic impact on
the industry. As in the case with the effluent limitations guidelines under the Clean
Water Act,” EPA essentially sets the standard at the level dictated by the most
advanced technology that satisfies whatever test the statute prescribes, unless the
cost of compliance will cause serious economic disruption in the industry.*® EPA
does not have to balance the costs against the environmental benefits.?® Rather, it
compares the capital and operating costs of controls with those of the new plant
itself and considers whether the plants would still be economical at that price.”” The
standards for an economically strong industry thus may be far more costly than
these imposed on an industry with a small average profit margin.

§ 12:63 NSPS—Applicability of the NSPS

Section 111 requires new sources to comply with the NSPS. The applicability of
the standards thus turns on what is new and what is a source. Since the NSPS add
considerably to the cost and the cleanliness of a new facility, there has been much
interest in the answers to these questions.

§ 12:64 NSPS—Applicability of the NSPS—“New” source

Congress defined “new source” broadly. The term includes not only newly
constructed factories or furnaces, but also any modification of an existing source,
including any physical alteration and certain changes in the way the source is oper-
ated, that increases emissions or adds a new pollutant to emissions." Generally, a
change in fuels, other than a change which the facility was designed to accom-

2Gierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981).

BThe Act does allow EPA to waive the NSPS requirements, after notice and comment, for facilities
that attempt to comply through innovative technologies that eventually fall short of the regulatory
mark. Clean Air Act § 111(j), 42 U.S.C.A. § 7411(j). The waivers have not been used much in practice.
See D. Currie, Air Pollution: Federal Law and Analysis 3-59 (1981). Indeed, the most recent action
taken by EPA under this provision—an extension of a previously granted waiver for a batch digester
for a kraft pulp mill—dates from April 12, 1988. 53 Fed. Reg. 12008 (1988).

24Gee § 13:48.

%portland Cement Ass’n v. Train, 513 F.2d 506, 5 Envtl. L. Rep. (Envtl. L. Inst.) 20341 (D.C. Cir.
1975).

%portland Cement Assn v. Ruckelshaus, 486 F.2d 375, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20642
(D.C. Cir. 1973), superseded by statute as stated in American Trucking Ass’ns, Inc. v. EPA, 175 F.3d
1027 (D.C. Cir. 1999).

#Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 3 Envtl. L. Rep. (Envtl. L. Inst.) 20642
(D.C. Cir. 1973), superseded by statute as stated in American Trucking Ass’ns, Inc. v. EPA, 175 F.3d
1027 (D.C. Cir. 1999).

[Section 12:64]

'Clean Air Act § 111(a)(2), 42 U.S.C.A. § 7411(a)(2). Removal of an emission control device pursu-
ant to a federally-approved state relaxation of emission control requirements imposed pursuant to
§ 111(d) of the Act may transform a facility into a new source. National-Southwire Aluminum Co. v.
EPA, 838 F.2d 835, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20502 (6th Cir. 1988). Replacement of major
components of a facility to extend its useful life, the cost of which is not high enough to trigger the
reconstruction rule, may be a covered modification if it will increase the facility’s emission rate over
that associated with the highest operating level of which the facility was capable immediately prior to
the replacement. Wisc. Elec. Power Co. v. Reilly, 893 F.2d 901, 20 Envt. L. Rep. (Envtl. L. Inst.) 20414
(7th Cir. 1990). See also 57 Fed. Reg. 32313 (1992) (rules relaxing new source review requirements for
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modate prior to the applicability of a standard,? is a covered change in operation,
but a mere increase in the level of operation, e.g., a change from two to three shifts,
is not.®> Under EPA’s “reconstruction” rule, physical modification of a facility that
does not result in an emissions increase is subject to the NSPS if the cost is greater
than 50 percent of the cost of building a replacement facility.* By controlling
modifications, the NSPS avoid creating an incentive for industry to modify old
plants instead of building new ones.

A source is subject to the NSPS if construction or modification was “commenced”
after the publication of the proposed NSPS that will be applicable.® The proposal
date applies even if the standard is not finalized for years.® “Commencing construc-
tion” requires undertaking a continuous program of construction or modification, or
entering into a contractual obligation to do so. Thus, the fact that preliminary plan-
ning or site preparation was under way when the proposal was issued does not
avoid the NSPS.” To qualify as “commencing construction,” a contract must be suf-
ficiently binding to impose significant liability on the source owner for breaking the
agreement.® Construction of part of a plant, e.g., an office building, not integrally
linked to the emission source, e.g., an industrial boiler, does not constitute com-
mencing construction.’ If a proposed plant has several parts, each of which might be
covered by NSPS, the timing of construction of each is considered separately in
determining whether the NSPS apply.” As interpreted, the “commenced construc-
tion” language provides some balance between the goals of giving notice to the
industry of applicable pollution control requirements early enough to allow efficient
compliance, on the one hand, and protecting against evasion of the standards with
false construction starts, on the other.

§ 12:65 NSPS—Applicability of the NSPS—New “source”

That which the NSPS regulates is the new “source,” so it follows that the defini-
tion of that term is critical to the application of § 111. Section 111(a)(3) defines
“stationary source” as “any building, structure, facility, or installation which emits

acid rain control projects, and similar discussion in section V relating to modifications under New
Source Review).

240 C.F.R. § 60.14(e)(4).

340 C.FR. § 60.14(e)(2), (3). However, the rule relating to fuel changes does not apply to electric
utility steam generating units, which may switch to a less polluting fuel and make changes in operat-
ing equipment needed to maintain capacity without triggering NSPS requirements. 57 Fed. Reg.
32314, 32339 (1992), (codified at 40 C.F.R. § 60.14(h)). Sections 409 and 415 of the Clean Air Act
exempt certain other modifications of electric utility steam generating units from NSPS review. Clean
Air Act §§ 409(d), 415(b), (c), as added by § 401 of 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32339 (codified at 40 C.F.R. § 60.14(1)—(1)).

40 C.F.R. § 60.15.

5Clean Air Act § 111(a)(2), 42 U.S.C.A. § 7411(a)(2).

5United States v. City of Painesville, 644 F.2d 1186, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20630 (6th
Cir. 1981).

40 C.F.R. § 60.2.

8Potomac Elec. Power Co. v. EPA, 650 F.2d 509, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20815 (4th Cir.
1981).

9Potomac Elec. Power Co. v. EPA, 650 F.2d 509, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20815 (4th Cir.
1981).

Sierra Pacific Power Co. v. EPA, 647 F.2d 60, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20671 (9th Cir.
1981).
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or may limit any air pollutant.” This is the only definition of the key regulatory
term “source” in the Act, and it is applied in other programs as well.? The Supreme
Court has held that this definition was sufficiently general to leave EPA discretion
to interpret “source” to mean both a large facility and each of its pollution-emitting
components.® Such flexibility is clearly needed where the same definition must serve
for both the NSPS program, which generally focuses on specific pollution control ap-
paratus, as well as Title I preconstruction permit programs, like the PSD program,
where the focus is on the effects of a specific plant on its environs.*

As a general matter, in the NSPS program, EPA interprets the definition of
“source” to include both a large facility like a factory and each of its pollution-
emitting components. This is important for the “commencement of construction”
question® and in determining whether a change in a facility is a “modification,”
which must comply with applicable NSPS. The dual definition precludes a company
from evading the NSPS by cutting emissions from an existing unit in a plan to
offset an emission increase from a modification. If the source was the entire plant,
there would be no emission increase and no modification under § 111(a)(4). While
EPA has not used the plantwide definition in the NSPS program, the Agency has
been receptive to allowing multiple emission units covered by an NSPS to comply as
a group with the aggregate limit, without regard to whether each unit complied
with the limit.®

The provision of NSPS for existing sources, under § 111(d),” is intended to capital-
ize on the comprehensiveness of NSPS. Theoretically, these standards control the
emission of all pollutants from affected sources. Section 111(d) allows the standards
to be extended to existing sources of otherwise unregulated pollutants. Under
§ 111(d), EPA may issue guidelines directing the states to apply to existing sources
the NSPS for pollutants regulated for new facilities, but not regulated elsewhere
under the Act, using a process similar to the state implementation plan process.® In
addition to the factors that normally must be considered in NSPS, the 1977 Amend-

[Section 12:65]
42 U.S.C.A. § 7411(2)(3).

2Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 14 Envtl. L. Rep. (Envtl. L.
Inst.) 20507 (1984) (definition applied in nonattainment area new source review program). In the haz-
ardous air pollutants section of the 1990 Amendments, Congress specifically adopted the definition of
“stationary source” in § 111. Clean Air Act § 112(a)(3), as added by § 301 of 1990 Clean Air Act
Amendments.

3Chevron U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 14 Envtl. L. Rep. (Envtl. L.
Inst.) 20507 (1984).

“See Citizens for Clean Air v. EPA, 959 F.2d 839, 22 Envtl. L. Rep. (Envtl. L. Inst.) 20669 (9th Cir.
1992).

®See § 12:63 note 1 and accompanying text.

®EPA considered a petition for the first such “bubble” for some time, Petition for rulemaking to
amend 60 C.F.R. Subpart B, submitted by Central Illinois Public Service Co. (Oct. 1, 1982). The pro-
posal called for treating two power plants governed by the 1971 NSPS as a single unit. Both now meet
the 1.2 pound sulfur dioxide limit by burning low sulfur western coal. Under the bubble, one would
exceed that limit by burning higher sulfur local coal, the other would do better by installing a scrubber.
The average emissions of the two units would satisfy the 1.2 pound limit. EPA finally got around to
granting the petition in 1987, but required the two units to achieve a 1.1 pound combined limit. 52
Fed. Reg. 28946 (1987).

742 US.C.A. § 7411(d).

8For a thorough explication of the evolution and implementation of section 111(d), see D. Currie,
Air Pollution: Federal Law and Analysis 3-62-3-82 (1981). See also 44 Fed. Reg. 29828 (1979) (notice of
availability of section 111(d) guidelines for control of total reduced sulfur (TRS) from existing kraft
pulp mills). Some states move slowly in developing section 111(d) standards. See, e.g., 53 Fed. Reg.
38290 (1988) (nine years after publication of guidelines, final approval of compliance schedule in Geor-
gia TRS control plan).
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ments allow a state implementing § 111(d) to take into account the remaining use-
ful life of the facilities to be regulated. This is intended to promote cost-effectiveness
by assuring that expensive pollution controls are not required for sources that will
only continue to operate for a short time. Once guidelines for specific industries are
issued, states have nine months to submit plans for the control of emissions from
existing sources in the affected categories.

Section 111(d) was not used heavily for many years.? As commentators have
noted, the ineffectiveness of § 111(d) is largely due to EPA’s concentration on pollut-
ants covered by the ambient standards in new source rulemakings.'” Few NSPSs ad-
dress non-criteria pollutants. Recently, however, EPA has shown signs of making
increased use of § 111(d)."

§ 12:66 NSPS—NSPS revisions

The NSPS are to be kept up to date, but doing so is no easy matter. Section 111
provides two avenues for revisions to the NSPS. Congress mandated changes in the
standards for oil, gas, and coal-burning power plants to require installation of
controls instead of fuel switching.' The revision of the power plant NSPS was one of
the most contentious and hotly contested regulatory actions EPA has undertaken
under the Clean Air Act.? For other industries EPA may revise the standards “from
time to time.” With the Agency far behind schedule in writing the initial NSPS, the
revisions do not receive much attention,* except for small changes in measurement
or monitoring requirements.’ EPA rarely has tightened standards to reflect new
technologies.

§ 12:67 NSPS—The NSPS, technology forcing, and new-source bias

The NSPS was to be one of the keys to the technology forcing impetus of the
Clean Air Act. The standards were to compel industry to use advanced controls on
new sources and to demonstrate the feasibility of such controls so states could

°D. Currie, Air Pollution: Federal Law and Analysis 3-66—3-68 (1981). See also 40 C.F.R. part 62
(compilation of state § 111(d) standards). Those § 111(d) standards that have been promulgated can
have a major impact on emissions from, and compliance costs for, the industries that they cover.

See F. Anderson et al., Environmental Protection: Law and Policy 208 (1984); Jorling, The
Federal Law of Air Pollution Control, in Federal Environmental Law 1058, 1107 (E. Dolgin & T.
Guilbert eds. 1974).

"See 54 Fed. Reg. 52188 (1989) (allowing draft or final § 111(d) emission guideline document to be
published with proposed or final NSPS); 54 Fed. Reg. 52209 (1989) (proposed § 111(d) guidelines for
state control of existing municipal waste combustors for which NSPS were proposed concurrently). The
1990 CAA amendments added § 129 to the CAA. Section 129 specifies that revised standards and
guidelines must be developed for MWC’s in accordance with the requirements of both § 111 and new
§ 129. Section 129 further specifies that revised standards and guidelines be developed for both large
and small MWC plants and that the revised standards and guidelines must reflect more restrictive
performance levels. Section 129 includes a schedule for revising the 1991 standards and guidelines. 60
Fed. Reg. 65387 (Dec. 19, 1995).

[Section 12:66]
'Clean Air Act § 111(b)(6), 42 U.S.C.A. § 7411(b)(6).

2See B. Ackerman & W. Hassler, Clean Coal/Dirty Air (1981). See also D. Currie, Air Pollution:
Federal Law and Analysis 3-23-3-28 (1981); see also Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L.
Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981).

3Clean Air Act § 111(b)(1)(A), 42 U.S.C.A. § 7411(b)(1)(A).

See, e.g., 40 C.F.R. part 60E (NSPS for incinerators, last change 1974); 40 C.F.R. part 601
(asphalt plants, last change 1974; concrete plants, last change 1975).

%See, e.g., 40 C.F.R. § 60.73 (1985 change in emission monitoring only change for nitric acid
plants NSPS after 1974).
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require their use by existing sources in their SIPs.' Section 111’s effectiveness in
forcing technology is open to question.

To the extent that section 111 has forced technology, it has been in the spreading
use of technologies already in existence. The coal-fired power plant standards are a
good example.? The 1978 standards require coal washing and wet or dry scrubbers.
Scrubbing technology was in its infancy when the 1971 standards, allowing compli-
ance through use of low-sulfur coal, were promulgated. By 1978, however, the ef-
ficacy of wet scrubbers was well established, though dry scrubbers were more open
to question.® However, while scrubbers have come a long way in this regulatory hot
house, more innovative technologies, such as fluidized-bed combustion, may have
languished out in the cold.

The coal-fired power plant NSPS did help force the development of scrubbing
technology, which was more effective than any other flue gas desulfurization technol-
ogy in existence before the 1970 Act, however. Perhaps this is because the source
category is an enormous source of criteria pollutant emissions and received direct
congressional attention, in addition to Agency and public scrutiny.* In other catego-
ries, the NSPS often settled for second- or third-best technologies, because of the re-
straint built into the process by the need to demonstrate achievability,® the slow
pace of revisions,® and the failure of the innovative technology variances to create
real incentives.’

Some argue that not only do the NSPS not force technology, but in combination
with the other, even more onerous new source review requirements, they create a
bias against construction of new sources. There is little doubt that in the period in
which NSPS took effect, the pace of replacement of the country’s industrial plant
slowed. Companies kept plants in operation long beyond the end of their book useful
lives. This phenomenon cannot necessarily be attributed to new-source bias,
however. Powerful economic factors—slower growth in the domestic economy, lack
of capital in the steel and utility industries, and high interest rates—all played
roles as well.?

§ 12:68 NSPS—Implementation and enforcement
Although the NSPS are federal standards, EPA may delegate enforcement author-

[Section 12:67]
'See § 12:59 notes 2—4 and accompanying text.

2See Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981);
D. Currie, Air Pollution: Federal Law and Analysis 3-22-3-28 (1981).

3See Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981);
D. Currie, Air Pollution: Federal Law and Analysis 3-22—-3-28 (1981).

4Congress essentially wrote this standard in amending the Act in 1977. See Schoenbrod, Goals
Statutes or Rules Statutes: The Case of the Clean Air Act, 30 UCLA L. Rev. 740 (1983) (proposition
that the Clean Air Act is only effective where Congress shouldered the politically sensitive job of defin-
ing standards for specific industries).

%See § 12:61 notes 2026 and accompanying text. See also National Commission on Air Quality,
To Breathe Clean Air 38 (1981).

8See Sierra Club v. Costle, 657 F.2d 298, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20455 (D.C. Cir. 1981);
D. Currie, Air Pollution: Federal Law and Analysis 3-22—-3-28 (1981).

"See § 12:61 note 16 and accompanying text.

8The National Commission on Air Quality concluded that the PSD and nonattainment programs,
which have regulated major industrial development since at least 1976, have not significantly slowed
industrial expansion. National Commission on Air Quality, To Breathe Clean Air 265 (1981).
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ity to the states.' In the 1980s, authority for implementing the NSPS flooded out to
the states.? As of mid-1989, all fifty states and territories had some NSPS authority.?

After delegation, the standards (like SIPs) continue to be federally enforceable.*
EPA enforcement policy gives high priority to NSPS violations.® The full range of
federal enforcement tools, including section 120 noncompliance penalties,’® is avail-
able for section 111 violations.

§ 12:69 Emission standards for hazardous air pollutants

The federal scheme for regulation of hazardous air pollutants was rebuilt in the
1990 Clean Air Act Amendments. The 1970 Act had required EPA to list potentially
deadly airborne substances that are not as widespread in the ambient air as the
criteria pollutants and then to set standards for these “hazardous air pollutants”
that would protect public health regardless of cost. That program was a failure
because it required EPA to impose very costly standards on industry completely to
eliminate very uncertain risks of harm, and EPA simply refused to list many
pollutants. During the 1980s, facing growing pressure to expand hazardous air pol-
lutant regulation, EPA developed an alternative to the statutory approach, an
alternative that relied on risk assessment, technology-based standards, and limited
analysis of costs to arrive at “reasonable” standards, but was rebuffed by the courts.

To give life to hazardous air pollutant regulation, Congress shelved the idea of
zero-risk regulation and endorsed a variant of EPA’s approach. It created a new
system, mandating stringent technology-based emission limitations similar to NSPS
for industries emitting listed hazardous air pollutants and, unless Congress decrees
otherwise after reviewing an EPA report on the subject, requiring additional controls
for sources for which the residual risk exceeds a stringent national standard of ac-
ceptable risk. The 1990 Amendments took away EPA’s listing discretion, requiring
the Agency to regulate 189 specified substances. In addition, Congress prescribed
special rules for four special categories of hazardous air pollutant emissions: coke
ovens, fossil fuel fired utility steam generating units, oil and gas wells and pipelines,
and solid waste incinerators.

§ 12:70 Emission standards for hazardous air pollutants—Section 112
regulation under the 1970 act—The statutory framework

[Section 12:68]
'Clean Air Act § 111(c), 42 U.S.C.A. § 7411(c).

2During 1983, for example, EPA made eighteen delegations of NSPS authority. Since the Agency
sometimes delegates authority only for a handful of industry categories at one time, some states
received multiple delegations. 48 Fed. Reg. 17356 (Apr. 22, 1983) (Puerto Rico); 48 Fed. Reg. 20693
(May 9, 1983) (Texas); 48 Fed. Reg. 28269, 28271 (June 21, 1983) (Nevada); 48 Fed. Reg. 29691 (June
28, 1983) (Iowa); 48 Fed. Reg. 30633 (July 5, 1983) (South Carolina); 48 Fed. Reg. 32075 (July 13,
1983) (Washington); 48 Fed. Reg. 36579 (Aug. 12, 1983) (Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, Vermont); 48 Fed. Reg. 41407 (Sept. 15, 1983) (Hawaii); 48 Fed. Reg. 41764
(Sept. 19, 1983) (Delaware); 48 Fed. Reg. 43325 (Sept. 22, 1983) (Arizona); 48 Fed. Reg. 46535 to 46536
(Oct. 13, 1983) (Oregon, Puerto Rico); and 48 Fed. Reg. 57275 (Dec. 29, 1983) (Maryland). The delega-
tion process continues apace. See, e.g., 56 Fed. Reg. 63875 (1991) (delegation of certain NSPS catego-
ries to Connecticut, Maine, New Hampshire, Rhode Island, and Vermont); 56 Fed. Reg. 13589 (1991)
(delegation of certain NSPS categories to Modoc County, Santa Barbara County, and Siskiyou County,
California); 55 Fed. Reg. 39405 (1990) (delegation of certain NSPS categories to Wyoming).

%40 C.F.R. § 60.4.
4Clean Air Act § 111(c)(2), 42 U.S.C.A. § 7411(c)(2).

5See EPA Memorandum, Guidance on “Timely and Appropriate” EPA/State Enforcement Response
for Significant Air Violators 2 (June 1984) (NSPS violators subject to expedited enforcement schedule).

42 U.S.C.A. § 7420. For general discussions of EPA Clean Air Act enforcement see § 12:8; Ch 9
(enforcement).
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As defined in 1970, the Clean Air Act section 112 national emission standards for
hazardous air pollutants (NESHAPs)' were categorical emission limits, cut from the
same regulatory cloth as the section 111 NSPS, but playing a different program-
matic role. Section 112 was intended to regulate pollutants that present severe
health risks, but are not as widely dispersed as the criteria pollutants.? The
NESHAPs, like the NSPS, were nationally uniform emission limits set without ref-
erence to the national ambient air quality standards.® Unlike the NSPS, however,
the NESHAPs were designed to directly protect public health. To achieve this
result, the NESHAPs were to be devised in a process somewhat similar to the
NAAQS/state implementation plan® process. Like the criteria pollutant program, the
NESHAPs program began by listing target pollutants.®* Once EPA had listed a pol-
lutant as hazardous, it had to propose “emission standards” within 180 days and
promulgate final standards within another 180 days unless EPA found “on the basis
of information presented” at hearings on the proposed standards, that the pollutant
was not hazardous.® EPA was to address regulation of these pollutants through
uniform national emission or work practice standards set not on the basis of an
NSPS-type analysis of costs and technology, but to protect the public health, with
an ample margin of safety, regardless of cost.” To achieve that goal, Congress was
prepared for standards allowing no measurable emissions and the closing of factories
for which no adequate control technologies were available.?

§ 12:71 Emission standards for hazardous air pollutants—Section 112
regulation under the 1970 act—Implementation history

The NESHAPs program was too tough for its own good. Apparently deprived of
flexibility in regulating listed pollutants, EPA long chose to exercise its discretion to
list infrequently. When it listed pollutants, EPA moved slowly to regulate and gave
some weight to technological feasibility and cost. As a result, the NESHAPSs program

[Section 12:70]
42 U.S.C.A. § 7412.
2See Clean Air Act § 112(d), 42 U.S.C.A. § 7412(d).
3See § 12:59.
See §§ 12:1, 12:8.

®Section 112(b)(1)(A) directed the Administrator to make and subsequently, “from time to time,
[revise] a list which includes each hazardous air pollutant for which he intends to establish an emis-
sion standard under this section.” This passage appeared to leave the Administrator discretion in
deciding what to list, but in 1977, with only a handful of pollutants listed, Congress required EPA to
evaluate the health effects of airborne radionuclides, cadmium, arsenic, and polycyclic organic matter
within fixed periods of time and, upon finding harmful impacts, to list and regulate the pollutants as
hazardous or criteria pollutants.

®Clean Air Act § 112(b)(1)(B), 42 U.S.C.A. § 7412(b)(1)(B).

7Initially, section 302(k) required NESHAPs to be “emission standards,” which limited “the
quantity, rate, or concentration of emissions of air pollutants on a continuous basis.” EPA wrote vinyl
chloride standards in terms of work practices, because most emissions came from “fugitive” sources
and could not easily be measured. In 1976, in Adamo Wrecking Co. v. United States, 434 U.S. 275, 8
Envtl. L. Rep. (Envtl. L. Inst.) 20171 (1978), the Supreme Court overturned the vinyl chloride stan-
dards because they were inconsistent with the definition of “emission limit.” In 1977, Congress added a
new section 112(e) to allow EPA to set work practice standards if emission standards were impractical.
Work practice standards must be stated in terms of how the polluting activity is conducted, not how
much pollution enters the ambient air. The NESHAPs were to protect public health with “an ample
margin of safety.” Section 112 did not direct EPA to consider economic or technological feasibility in set-
ting the standards.

8See Senate Consideration of the Conference Report, Discussion of Key Provisions, reprinted in 1
Cong. Research Serv., A Legislative History of the Clean Air Act Amendments of 1970 133 (1974).
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was a lightning rod for lawsuits and legislative proposals from all sides.’

Section 112 spelled out a complete program for implementing the NESHAPs. It
made it illegal to build new sources or operate existing ones that will violate
NESHAPs.? However, the regulated industries were given a modicum of relief, since
the standards did not go into effect until ninety days after promulgation and, absent
an imminent threat to the public health, could be further held in abeyance to enable
hard-pressed industries a chance to comply.® Like the NSPS, NESHAPs were
implemented by qualified states, although EPA retained the authority to enforce.*

Section 112 saw limited use, but plenty of controversy. EPA listed no more than a
handful of hazardous pollutants and was slow to regulate all those on the list. Old
section 112 could be read to require EPA to impose draconian controls to completely
eliminate the risks whenever EPA concluded that an air pollutant may be hazard-
ous at any level of emission.® During the 1970’s, concern over the severity of the
regulatory requirements, and the belief that greater public health gains were to be
won through attainment of the NAAQS, discouraged EPA from pulling the section
112 listing trigger very often.® The regulatory program failed to keep pace with pub-
lic concern over air toxics, which was fed by growing scientific evidence of the
chronic toxicity of many airborne contaminants in relatively low concentrations.
During the latter half of the 1970s, pressure from environmental and public health
groups pushed EPA to the point of proposing an airborne carcinogen policy.” The
policy would have greatly expanded the scope of section 112 regulation, but also
would have openly incorporated technological and economic concerns into standard
setting.®

By 1980, EPA had listed only seven pollutants: asbestos (1971), benzene (1977),
beryllium (1971), inorganic arsenic (1980), mercury (1971), radionuclides (1979),
and vinyl chloride (1975),° and had regulated only four: asbestos, beryllium, mercury,
and vinyl chloride.” Proposed revisions tightening the vinyl chloride standard had

[Section 12:71]

'See generally Wetstone, National Emission Standards for Hazardous Air Pollutants, in Air and
Water Pollution Control Law: 1982 [Envtl. L. Inst.] 184 (1982).

2Clean Air Act § 112(c), 42 U.S.C.A. § 7412(c).
3Clean Air Act § 112(c), 42 U.S.C.A. § 7412(c).

4Clean Air Act § 112(d), 42 U.S.C.A. § 7412(d). For an example of an EPA enforcement action, see
United States v. Ethyl Corp., 761 F.2d 1153, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20589 (5th Cir. 1985).
EPA regulations governing application and enforcement of NESHAPs are codified at 40 C.F.R. part 61,
subpart A. Many of the relevant sections will have to be revised in light of the new permitting provi-
sions of the 1990 Clean Air Act Amendments.

®For example, it is generally accepted that there is no threshold level of safe exposure to airborne
carcinogens. Therefore, protection of the public with a margin of safety would seem to require cutting
out all exposure by eliminating all emissions. The option of moving people away from the risk seems
foreclosed by the requirement in section 112 that EPA use emission or work practice standards.
Completely eliminating emissions may be very costly or impossible, short of shutting down the source
in some instances. Yet science cannot tell us with certainty whether most suspect substances are
carcinogenic to humans. It can only make educated guesses. Thus section 112 forced EPA to face
imposing large, measurable costs of compliance without knowing very clearly the magnitude of the
risks it is removing.

®Environmental and Energy Study Inst. & Envtl. L. Inst., Statutory Deadlines in Environmental
Legislation: The Case Studies 3 (1985) (case study 3.b., Hazardous Air Pollutant Listing).

744 Fed. Reg. 58642 (1979).
844 Fed. Reg. 58642 (1979).

°Council on Environmental Quality, Environmental Quality 1983: 14th Annual Report of the
CEQ 35 (1983).

Council on Environmental Quality, Environmental Quality 1983: 14th Annual Report of the
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been pending since 1977." Congress, which in parallel contexts under other statutes
had relied on EPA to find a way to make the statute work, did not enter the fray
until 1990."

Frustrated with EPA and congressional inaction, environmentalists and one state
sued EPA over its failure to carry out a nondiscretionary duty to regulate the listed
pollutants arsenic and radionuclides. Plaintiffs were successful in these deadline
suits, although it took all the power of the judiciary to force EPA to complete the
regulatory process for radionuclides.” By 1984 EPA had proposed standards for
radionuclides, benzene, and arsenic.™

In 1984, EPA took the offensive, launching a broader section 112 program based
on risk assessment and risk management. EPA’s regulatory action proved no less
controversial than its earlier inaction, however. EPA acceded to court orders to
regulate listed hazardous air pollutants and became less reluctant to list additional
pollutants,'” but it also incorporated controversial risk assessment techniques and
cost/benefit balancing into the process.” The result of this new approach was that
EPA had greater flexibility in deciding whether and how to regulate pollutants

CEQ 35 (1983).

"See 42 Fed. Reg. 28154 (1977). The proposal finally was withdrawn in 1985. 50 Fed. Reg. 1182
(1985).

>The heart of the 1972 Federal Water Pollution Control Act Amendments’ regulatory scheme is
categorical, technology- and cost-based effluent limitations for new and existing sources. The effluent
guideline approach is essentially the same as that for Clean Air Act new source performance standards.
In FWPCA § 307(a)(1), 33 U.S.C.A. § 1317(a)(1), Pub. L. No. 92-500 § 2, 86 Stat. 856 (1972), however,
Congress directed EPA to set effluent limitations for toxic water pollutants for pollutants, not
industries, based on the toxicity and environmental impacts, not the availability and affordability of
control technologies. In many respects the section 307(a)(1) standards were the equivalent of Clean Air
Act § 112, NESHAPs. When EPA proved slow to implement the section 307(a)(1) mandate,
environmentalists sued. EPA proposed using section 301 best available technology standards to
regulate a list of prevalent toxics and the suit was settled on this basis. National Resources Defense
Council, Inc. v. Train, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20588 (D.D.C. 1976). Congress adopted and
expanded this scheme in amending the Clean Water Act in 1977. Pub. L. No. 95-217, §§ 42 to 47, 53(c),
91 Stat. 1582-1586, 1590 (1977).

A parallel lawsuit by environmentalists over air toxics, Envtl. Def. Fund v. Ruckelshaus, 3
Envtl. L. Rep. (Envtl. L. Inst.) 20173 (1973), did not produce a compromise toxics strategy. Congress
did not prescribe a technology-based approach for toxics in the 1977 Clean Air Act Amendments, mak-
ing only relatively minor changes in section 112, Pub. L. 95-95, §§ 109(d)(2), 110, 401(c), 91 Stat. 701,
703, 793 (1977), and adding section 122, Pub. L. No. 95-95, § 120(a), 91 Stat. 720 (1977).

®New York v. Gorsuch, 554 F. Supp. 1060, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20248 (S.D. N.Y.
1983) (EPA ordered to propose arsenic standards); Sierra Club v. Gorsuch, 551 F. Supp. 785, 13 Envtl.
L. Rep. (Envtl. L. Inst.) 20231 (N.D. Cal. 1982) (propose radionuclide standards); Sierra Club v.
Ruckelshaus, 602 F. Supp. 892, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20080 (N.D. Cal. 1984) (promulgate
radionuclide standards), 15 Envtl. L. Rep. (Envtl. L. Inst.) 20082 (N.D. Cal. 1984) (promulgate
radionuclide standards or delist), 602 F. Supp. 892, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20101 (N.D. Cal.
1984) (Administrator held in contempt for failure to promulgate standards.).

1448 Fed. Reg. 15076 (1983) (radionuclides); 45 Fed. Reg. 26660, 83448, 83952 (1980); 46 Fed. Reg.
1165 (1981) (benzene); 48 Fed. Reg. 33112 (1983).

®EPA has acknowledged that hazardous air pollutants pose a significant national health threat. It
released a final report in 1985 estimating that selected air toxics cause 1300-1700 fatal cancers per
year in this country. EPA, The Magnitude and Nature of the Air Toxics Problem in the United States:
Final Report 71 (1985). The draft analysis is discussed in Thompson, The Air Toxic Problem in the
United States: An Analysis of Cancer Risks Posed by Selected Air Toxics, 35 J. Air Pollution Control
Ass’n 535 (1985). EPA also issued a final work practice for radionuclide emissions from underground
uranium mines in early 1985. 50 Fed. Reg. 15386 (1985).

'®See Brief for Respondent at 10-14, Natural Res. Def. Council, Inc. v. Thomas, Nos. 84-1387, 84-
1391, 85-1567 (D.C. Cir. brief filed 12-23-85). For a general discussion of the role of risk assessment in
EPA decisionmaking, see Ruckelshaus, Risk in a Free Society, 14 Envtl. L. Rep. (Envtl. L. Inst.) 10190
(1984); Doniger, The Gospel of Risk Management: Should We Be Converted?, 14 Envtl. L. Rep. (Envtl.
L. Inst.) 10222 (1984).
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acknowledged to be potentially hazardous. The Agency applied this analysis to the
proposed benzene' and radionuclide standards and the long-dormant vinyl chloride
revisions and decided to cut them back dramatically." It also completed a prelimi-
nary review of over a dozen other chemicals and announced its intention to list six
additional substances.” By starting with a notice of its intention to list, rather than
listing, EPA presumably expected to avoid the post-listing deadlines, buying extra
time to study the sources, receptors, and impacts of the pollution.?® EPA also ruled
out regulating a number of substances, some of which may be carcinogenic, because
the risk was not “significant” or the cost of control was disproportionately high.*
While satisfying EPA’s desire for greater flexibility, the new approach rather
brazenly ignored aspects of the statutory mandate, and triggered new litigation.?

§ 12:72 Hazardous air pollutant regulation under the 1990 amendments

The new section 112 completely revamps its predecessor based in significant part
on EPA’s 1984 compromise program.' The handful of hazardous air pollutant regula-
tions promulgated under the old provision remain in effect, until modified under the

749 Fed. Reg. 23492 (1984) (benzene).
849 Fed. Reg. 43909 (1984) (radionuclides); 50 Fed. Reg. 1182 (1985) (vinyl chloride).

"®The intention to list included either chromium or hexavalent chromium, 50 Fed. Reg. 24317
(1985), carbon tetrachloride, 50 Fed. Reg. 32621 (1985), chloroform, 50 Fed. Reg. 39626 (1985), ethylene
oxide, 50 Fed. Reg. 40286 (1985), 1,3 butadiene, 50 Fed. Reg. 41466 (1985), ethlyene dichloride, 50 Fed.
Reg. 41994 (1985), and cadmium, 50 Fed. Reg. 42000 (1985). EPA apparently has not added to its
prelisting list since 1985, although it has stated that it is considering development of NESHAPs for
organic solvent cleaners. 52 Fed. Reg. 29549 (1987). In addition, in 1984 EPA listed coke oven emissions.
49 Fed. Reg. 35560 (1984). Coke oven standards were proposed on April 23, 1987. 52 Fed. Reg. 13586
(1987).

2OSee, Natural Res. Def. Council, Inc. v. Thomas, 855 F.2d 1067, 20 Envtl. L. Rep. (Envtl. L. Inst.)
20174 (2d Cir. 1989) (notice of intent to list is not final agency action subject to judicial review and did
not trigger non-discretionary duty to list).

211t decided not to regulate chlorofluorocarbon-113, 50 Fed. Reg. 24313 (1985), methyl chloroform,
50 Fed. Reg. 24314 (1985), epichlorohydrin, 50 Fed. Reg. 24575 (1985), manganese, 50 Fed. Reg. 32627
(1985), chlorinated benzenes, 50 Fed. Reg. 32628 (1985), and vinylidene chloride, 50 Fed. Reg. 32632
(1985), and has announced its intent not to regulate chloroprene, 50 Fed. Reg. 39632 (1985), and
hexachlorocyclopentadiene, 50 Fed. Reg. 40154 (1985). In 1984 the Agency also ruled out regulation of
polycyclic organic matter, 49 Fed. Reg. 31680 (1984), and toluene, 49 Fed. Reg. 22195 (1984). See also
51 Fed. Reg. 34135 (1986) (nickel subsulfide and carbonyl are known or probable carcinogens, but are
not emitted in sufficient quantities to create a significant risk). EPA also began to announce its intent
not to regulate specified substances under the Clean Air Act due to insufficient evidence. In such cases,
EPA stated that it might change its mind if presented with further evidence of harmful effects. See,
e.g., 52 Fed. Reg. 32597 (1987) (zinc and zinc oxides); 52 Fed. Reg. 5496 (1987) (copper); 51 Fed. Reg.
22854 (1986) (phenol).

2EPA as much as admitted that it was not following the statutory guidance. EPA Administrator
William Ruckelshaus reportedly observed that one must “torture thle] language” of section 112 to find
support for his NESHAPs program. Brief for Petitioner at 3, Envtl. Def. Fund, Inc. v. Thomas, No. 84-
1524 (D.C. Cir. brief filed 10-8-85). See also Natural Resources Defense Council, Inc. v. EPA, 824 F.2d
1146, 17 Envtl. L. Rep. (Envtl. L. Inst.) 21032 (D.C. Cir. 1987) (vinyl chloride standards may not
consider costs).

[Section 12:72]

'In its decision vacating EPA’s proposed withdrawal of its standard for vinyl chloride, the Court
of Appeals for the District of Columbia set out criteria for interpreting the mandate of § 112 which
have been adopted in the residual risk section of the new amendments. See Natural Res. Def. Council
v. EPA, 824 F.2d 1146, 17 Envtl. L. Rep. (Envtl. L. Inst.) 21032 (D.C. Cir. 1987). As required by the
Court, EPA must take a two-step approach to setting standards under § 112. First, it must determine a
“safe” or “acceptable” risk considering only health factors; then it must choose a standard that provides
an “ample margin of safety,” considering costs, feasibility, and other relevant factors. See 54 Fed. Reg.
3044, 3045 (1989) (preamble to final NESHAP for certain sources of benzene).
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new approach.? In addition, certain of the most stringent provisions of the old sec-
tion have been given the unequivocal approval of Congress. The intense scientific
and policy debate generated by the original § 112 will continue, supplemented by
feverish regulatory activity.®

§ 12:73 Hazardous air pollutant regulation under the 1990 amendments—
The regulated universe—Listed hazardous air pollutants

The Amendments redefine the term “hazardous air pollutant” to mean any pollut-
ant listed under new § 112. Congress started EPA off with a list of 189 hazardous
air pollutants.' Included on the list are all thirteen substances that EPA had listed
or announced its intent to list under the old provision, as well as most of the sub-
stances EPA had specifically decided not to regulate under § 112 or not to regulate
at present due to lack of information.?

The Act requires EPA to review the list periodically and to add substances (other
than criteria pollutants) “which present or may present, through inhalation or other
routes of exposure, a threat of adverse human health effects . . . or adverse
environmental effects, whether through ambient concentrations, bioaccumulation,
deposition, or otherwise.” As a practical matter, EPA will be so busy regulating the
189 listed substances, that it will be some time before it is likely to add significantly
to the list based on the new criteria.

This definition of “hazardous air pollutant” greatly expands the scope of regula-
tion in two directions. First, EPA must address pollutants that are harmful to the
environment, but not to health. Second, EPA must address pollutants that cause
harm when not airborne, that is, after being deposited onto the ground or a body of
water.*

The Act authorizes EPA to remove substances from the list, but this authority
will not be easy to use. Removal must be based on an affirmative finding that there
is adequate data available to demonstrate that the substance “may not reasonably
be anticipated to cause any adverse effects to the human health or adverse

2Clean Air Act § 112(q)(1), as added by § 301 of the 1990 Clean Air Act Amendments.

3General provisions regulations for the administration of the hazardous air pollutant program
were promulgated at 59 Fed. Reg. 12408 (Mar. 16, 1994) (to be codified at 40 C.F.R. pt. 61). NESHAP
general provisions were first promulgated at 59 Fed. Reg. 12408 (Mar. 16, 1994). A variety of amend-
ments to the initial rule were published based in part on settlement negotiations with parties, which
had sought judicial review of the rule, and in part on EPA’s practical experience in developing and
implementing NESHAP, also known as MACT standards under the general provisions. 66 Fed. Reg.
16318 (Mar. 23, 2001). Final amendments to the general provisions were published at 67 Fed. Reg.
16582 (Apr. 5, 2002). They were challenged by the Sierra Club, Sierra Club v. EPA, No. 02-1135 (D.C.
Cir. Apr. 25, 2002), and a settlement was entered in which EPA agreed to propose a rule to make speci-
fied amendments to the general provisions. 67 Fed. Reg. 72875 (Dec. 9, 2002). Final amendments were
issued at 68 Fed. Reg. 32586 (May 30, 2003). Partial reconsideration was pending due to the NRDC’s
petition for reconsideration on June 29, 2003. 70 Fed. Reg. 43992 (July 29, 2005).

[Section 12:73]
TClean Air Act § 112(b)(1), as added by § 301 of the 1990 Clean Air Act Amendments.

2Gee § 12:70. Methyl chloroform, epichlorohydrin, manganese, vinylidene chloride, chloroprene,
and hexachlorocyclopentadiene, polycyclic organic matter and toluene, all of which EPA had decided
not to regulate under section 112, are on the new list, as is phenol, concerning which EPA had decided
to defer a decision.

3Clean Air Act § 112(b)(2), as added by § 301 of the 1990 Clean Air Act Amendments. “Adverse
environmental effect” is limited to “significant and widespread” effects which “may reasonably be
anticipated.” Clean Air Act § 112(a)(7), as added by § 301 of the 1990 Clean Air Act Amendments.

4Clean Air Act § 112(b)(3)(B), as added by § 301 of the 1990 Clean Air Act Amendments.
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environmental effects” (emphasis added). Judicial review of EPA decisions concern-
ing listing may not be had until EPA promulgates emission standards for the listed
substances.®

§ 12:74 Hazardous air pollutant regulation under the 1990 amendments—
The regulated universe—Categories of major and area sources

As required by the 1990 Amendments, for the hazardous air pollutant listed in
§ 112(b), EPA has published a list of all categories and subcategories of major
sources (including a number of significant area source categories)." A major source is
“any stationary source or group of stationary sources located within a contiguous
area and under common control that emits or has the potential to emit considering
controls, in the aggregate, 10 tons per year or more of any hazardous air pollutant
or 25 tons per year or more of any combination of hazardous air pollutants.” In its
proposed standards for the synthetic organic chemical manufacturing industry and
seven other processes, EPA has defined “source” to include all “emission points in
the organic HAP-emitting processes used to produce synthetic organic chemicals
that are in a contiguous area under common control.”® This broad definition of
“source” would appear to be consistent with § 502(c), which allows a single permit to
be issued for a facility with multiple sources.* An area source is any other source,
except for motor vehicles and nonroad vehicles that are subject to regulation under
the Act’s mobile source provisions.®

The Act requires EPA to list all categories and subcategories of area sources that
EPA determines constitute health or environmental threats “warranting action”
under § 112.°* While EPA thus has some discretion in listing area source categories,
the Amendments also require the Agency to list within five years categories of area
sources accounting for 90 percent of the urban area emissions of the thirty listed
substances that create the greatest risk to health in the largest number of such
urban areas.” In addition, EPA must list enough major and area source categories of
alkylated lead compounds, polycyclic organic matter, hexachlorobenzene, mercury,

5Clean Air Act § 112(b)(3)(C), as added by § 301 of the 1990 Clean Air Act Amendments.
8Clean Air Act § 112(e)(4), as added by § 301 of the 1990 Clean Air Act Amendments.
[Section 12:74]

1Clean Air Act § 112(c)(1), as added by § 301 of the 1990 Clean Air Act Amendments. On June 21,
1991, EPA issued and requested comment on a “preliminary draft list” of such major categories cover-
ing hundreds of industrial activities, most in the organic chemicals industry. 56 Fed. Reg. 28548
(1991). The “initial list” required by § 112(c)(1), containing 174 categories, was subsequently published
on July 16, 1992. 57 Fed. Reg. 31576 (1992). EPA has indicated that it considers the listing of catego-
ries to be an ongoing process. EPA proposed revisions to the list in 1995. 60 Fed. Reg. 4624 (Jan. 24,
1995).

2Clean Air Act § 112(a)(1), as added by § 301 of the 1990 Clean Air Act Amendments. In its Gen-
eral Provisions rule for the hazardous air pollutant program, 59 Fed. Reg. 12408 (Mar. 16, 1994), EPA
requires the aggregation of all plant site emissions of hazardous air pollutants to compare against
source emission thresholds. It also includes fugitive emissions of hazardous air pollutants in the
calculation. Both positions were upheld in National Mining Ass’'n v. EPA, 59 F.3d 1351, 25 Envtl. L.
Rep. (Envtl. L. Inst.) 21390 (D.C. Cir. 1995). The Agency’s definition of “potential to emit” did not fare
as well; the court overturned that portion of EPA’s rule requiring source limitations to be “federally en-
forceable” in order to be recognized under the hazardous air pollutant program. EPA was hoping to
finalize rule amendments to address this decision by mid-1998, but has not yet done so. See 61 Fed.
Reg. 68384, and 68388 n.1 (Dec. 27, 1996).

357 Fed. Reg. 62607, 62613 (1992).

4Clean Air Act § 502(c), as added by § 501 of the 1990 Clean Air Act Amendments.

5Clean Air Act § 112(a)(2), as added by § 301 of the 1990 Clean Air Act Amendments.

5Clean Air Act § 112(c)(3), as added by § 301 of the 1990 Clean Air Act Amendments.

"Clean Air Act § 112(c)(3), as added by § 301 of the 1990 Clean Air Act Amendments.
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polychlorinated biphenyls, furans and dioxins within five years of enactment to ac-
count for 90 percent of emissions of those substances.?

In listing area sources, EPA addressed the procedural unwieldiness of certain
parts of the Amendments. Section 112(c)(2) requires EPA to set emission standards
for every category of sources listed under § 112(c)(1). Categories emitting
carcinogenic hazardous air pollutants can be deleted from the list only on a showing
that no major source or group of area sources emits such pollutants in amounts that
cause an increased lifetime cancer risk of greater than one in one million to the in-
dividual most exposed.’ Consequently, EPA had to decide whether to list area
sources for which information gaps existed, and then use the deletion criteria of
§ 112(c) if the listing proved incorrect.'” Choosing the better part of valor, EPA
concluded that an area source category can be listed only after the Agency makes a
specific finding that the category presents a threat of adverse health or environmen-
tal effects."” Accordingly, the initial list contains only eight area source categories."

§ 12:75 Hazardous air pollutant regulation under the 1990 amendments—
Technology-based emission limitations

In developing emission limitations for categories of major sources, EPA is to refer
to a new, variable formulation for technology-based standards: “maximum achiev-
able control technology” (MACT). The definition of MACT is the “maximum degree
of reduction in emissions of the hazardous air pollutants subject to this section
(including a prohibition on such emissions, where achievable) that the Administra-
tor, taking into consideration the cost of achieving such emission reduction, and any
non-air quality health and environmental impacts and energy requirements,
determines is achievable for new and existing sources in the category or subcategory
to which such emission standard applies . . . .”" The standards give EPA remark-
ably broad power over American industry, since they may be based on process
changes, materials substitutions, enclosure of processes, collection, capture and
treatment of stack or fugitive emissions or design, equipment, work practice or
operational standards or a combination of measures.? In setting standards for
publicly owned treatment works (POTWs), EPA may require “process or product
substitutions or limitations.” For area sources, EPA may choose to base standards
on “generally available control technology” instead of MACT.*

The core of the MACT analysis (as with other technology-based standards under
the Act) is a review of the emission control achievements of other sources. For new
sources, the reference point is the best-controlled source that EPA determines is

8Clean Air Act § 112(c)(6), as added by § 301 of the Clean Air Act Amendments.
9Clean Air Act § 112(c)(9), as added by § 301 of the 1990 Clean Air Act Amendments.
%56 Fed. Feg. 28548, 28550 (1991) (soliciting public comment on this question).

57 Fed. Reg. 31576, 31583 (1992).

257 Fed. Reg. 31576, 31592 (1992).

[Section 12:75]

'Clean Air Act § 112(d)(2), as added by § 301 of the 1990 Clean Air Act Amendments.
2Clean Air Act § 112(d)(2), as added by § 301 of the 1990 Clean Air Act Amendments.

3Clean Air Act § 112(n)(3), as added by § 301 of the 1990 Clean Air Act Amendments; 57 Fed. Reg.
31576, 31585 (July 16, 1992). EPA has similar authority to regulate consumer products under the
ozone nonattainment provisions of Title I. See Clean Air Act § 183(e), as added by § 103 of the 1990
Clean Air Act Amendments. The same is true under the stratospheric ozone protection provisions of
Title VI.

4Clean Air Act § 112(d)(5), as added by § 301 of the 1990 Clean Air Act Amendments. The Amend-
ments further provide that hazardous air pollutant standards applicable to a source shall be superseded
by more stringent applicable NSPS, LAER, or BACT standards. Clean Air Act § 112(d)(7).
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similar.’ For existing sources in categories with more than thirty sources, the refer-
ence point is the average emission reduction achieved by the best 12 percent of the
sources, excluding those that first came into compliance with LAER standards less
than eighteen months before proposal or thirty months before promulgation of the
MACT standard.® For sources in categories with less than thirty sources, EPA is to
base the standard on the average emission reduction achieved by the five best-
performing sources in the category.

Although the standard is technology-based, EPA may consider one health-related
issue. The Agency may take account of the air quality thresholds for non-
carcinogenic pollutants below which there are believed to be no adverse effects.” The
Act does not explain how this factor is to be weighed and the answer is not obvious.
The provision might be interpreted to allow EPA to set standards more stringent
than the technology analysis would support if necessary to bring air quality below
the threshold levels, but that would not be consistent with the requirement
elsewhere in the Amendments that EPA conduct extensive studies before regulating
the residual risk remaining after implementation of MACT standards. It would be
more consistent with the rest of new § 112 if this provision were read to allow EPA
to set standards less stringent than the technological reference points would sug-
gest, if the resulting air quality would be below the adverse effects thresholds for
the pollutants involved. Whether close reading of the entire legislative history or
EPA’s analysis of the Act supports this reading remains to be seen.

The Amendments set a schedule for promulgating hazardous air pollutant stan-
dards that is leisurely compared to the superseded requirements. Before the Amend-
ments, § 112 standards had to be in effect within twelve months of listing. The new
deadlines for promulgation, at which time the standards were to take effect,® are:

) November 15, 1992—forty source categories and subcategories that EPA

determines have the highest priority;’

(i1) December 31, 1992—coke oven batteries;"

(iii)  November 15, 1994—25 percent of listed categories and subcategories;

(iv)  November 15, 1995—POTWs;"

(v) November 15, 1997—50 percent of listed categories and subcategories;

(vi)  November 15, 2000—all listed categories and subcategories (except that for

categories listed after November 15, 1998, for which standards shall be
promul gated within two years after listing).'

The details of the schedule for promulgating hazardous air pollutant standards
that Congress outlined were to be published by EPA by November 15, 1992."® The
order in which EPA is to address various listed categories is to be determined on the

5Clean Air Act § 112(d)(3), as added by § 301 of the 1990 Clean Air Act Amendments.

®EPA has delineated a controversial modeling method to define the average emission reductions
by the best 12 percent of existing sources. It is explained in the hazardous organics NESHAPS (HON)
rulemaking. 59 Fed. Reg. 19401, 19414 to 17 (Apr. 22, 1994).

"Clean Air Act § 112(d)(4), as added by § 301 of the 1990 Clean Air Act Amendments.

8Clean Air Act § 112(d)(10), as added by § 301 of the 1990 Clean Air Act Amendments. Existing
sources have ninety days to comply and EPA may grant waivers extending the compliance deadline for
up to two additional years. Clean Air Act § 112(f)(4).

®Clean Air Act § 112(e)(1), as added by § 301 of the 1990 Clean Air Act Amendments.
%Clean Air Act § 112(d)(8), as added by § 301 of the 1990 Clean Air Act Amendments.
"Clean Air Act § 112(e)(5), as added by § 301 of the 1990 Clean Air Act Amendments.
2Clean Air Act § 112(c)(5), as added by § 301 of the 1990 Clean Air Act Amendments.

BClean Air Act § 112(e)(3), as added by § 301 of the 1990 Clean Air Act Amendments. EPA an-
nounced its schedule for the promulgation of MACT rules on November 15, 1993. 58 Fed. Reg. 63941
(Dec. 3, 1993) (covering 166 major sources and eight area sources). On October 14, 1998, EPA published
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basis of the potential harmfulness of the pollutants involved, the volume of emis-
sions and proximity to vulnerable human or environmental receptors characteristic
of each category, and regulatory efficiency.'” The schedule itself is not subject to
judicial review, but the deadlines EPA sets for itself, and the congressional
deadlines, may be enforced in citizen suits."

§ 12:76 Hazardous air pollutant regulation under the 1990 amendments—
Residual risk regulation

Congress did not require any consideration of health effects in setting MACT
standards, but made it likely that a second tier of risk-based regulation will be
added for major sources.' Unless EPA can persuade Congress that residual risk
regulation is not warranted, EPA will have to develop standards to provide an
ample margin of safety to protect public health, as required by § 112 prior to the
1990 Amendments, or to prevent an adverse environmental effect, taking into ac-
count costs, energy, safety, and other relevant factors.? In order to avoid any confu-
sion about the interpretation of § 112 prior to the Amendments, Congress expressly
let stand EPA’s interpretation of the two-step approach mandated by the vinyl
chloride decision.?

The question will be decided on the basis of four studies. By May 15, 1993, the
National Academy of Sciences was required to submit a report to Congress and EPA
evaluating EPA’s risk assessment methodology and recommending changes, if
warranted.* By November 15, 1993, EPA was required to report to Congress on the
results of studies of the health and environmental effects of deposition of hazardous
air pollutants into the Great Lakes, Chesapeake Bay and coastal waters and the ad-
equacy of existing legal authority to address such effects.®* By November 15, 1994, a
newly created Risk Assessment and Management Commission was required to
report to Congress on the appropriate uses of risk assessment and management
under the Act.®* By November 15, 1996, EPA was required to provide a comprehensive
report to Congress on the residual risk to health caused by emissions from sources
in compliance with MACT standards and recommend amendments to address such
risk as EPA believes exists.” If Congress does not act, EPA must promulgate residual
risk standards to protect public health with an ample margin of safety and prevent
adverse environmental effects.?

a proposed rule establishing a “Generic MACT Standards” program for EPA to use to establish
NESHAPs under § 112. As part of the program, EPA would make MACT determinations for certain
small categories by reference to previously established MACTs. 63 Fed. Reg. 55178 (Oct. 14, 1998),
finalized at 64 Fed. Reg. 34854 (June 29, 1999).

"(Clean Air Act § 112(e)(3), as added by § 301 of the 1990 Clean Air Act Amendments.
5Clean Air Act § 112(e)(3), (4), as added by § 301 of the 1990 Clean Air Act Amendments.
[Section 12:76]

"Area sources are not covered. Clean Air Act § 112(f)(5), as added by § 301 of the 1990 Clean Air
Act Amendments.

2Clean Air Act § 112(f)(2)(A), as added by § 301 of the 1990 Clean Air Act Amendments.

3Clean Air Act § 112(£)(2)(B), as added by § 301 of the 1990 Clean Air Act Amendments. The
Conference Committee Managers Report indicates that the “two-step” approach is required.

“Clean Air Act § 112(0), as added by § 301 of the 1990 Clean Air Act Amendments.

®Clean Air Act § 112(m), as added by § 301 of the 1990 Clean Air Act Amendments. This study is
not linked directly to the residual risk decision, but deposition effects will have to be addressed in
residual risk decisions.

6§ 303 of the 1990 Clean Air Act Amendments.
"Clean Air Act § 112(f)(1), as added by § 301 of the 1990 Clean Air Act Amendments.
8Clean Air Act § 112(f)(2), as added by § 301 of the 1990 Clean Air Act Amendments. The stan-
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The methodology for setting residual risk standards is to be based in whole or
part on the results of the studies prescribed by the Amendments. Unless Congress
determines otherwise, the Amendments require that residual risk standards for
carcinogens be promulgated if risk assessment shows that the residual cancer risk
to the hypothetical “maximum exposed individual” is greater than one in a million,
with the standards set at levels that would bring the risk below that threshold.®
Congress adopted this standard despite evidence provided by EPA in the benzene
rulemaking that the reduction in residual cancer risks to no greater than one in one
million would be disproportionately costly."

The Amendments also direct EPA to set the residual risk standards below the
health-based level, if necessary to prevent adverse environmental effects.” In as-
sessing the need for environmental standards, EPA is to consider cost, energy,
safety and other relevant factors, but the Amendments do not specify how EPA is to
weigh these factors.™

§ 12:77 Hazardous air pollutant regulation under the 1990 amendments—
Implementation of hazardous air pollutant standards

In addition to existing and new sources in the covered major and area source cat-
egories, the new hazardous air pollutant standards will be applicable to most modi-
fied and all reconstructed sources. A modification is any change in a major source
that results in an increase in hazardous air pollutant emissions in greater than a de
minimis amount, unless the increase in emissions is offset by equal or greater
decreases in emissions of the same or a more hazardous pollutant.” Modifications
are subject to the standards for existing sources, while reconstructions must satisfy
the new source standards.?

The 1990 Amendments set two independent triggers for the obligation to comply
with the new hazardous air pollutant standards. One trigger is the effective date of
the standards themselves. The standards apply to new major sources and reconstruc-
tions of major sources on which construction is begun after that date. Existing ma-
jor sources must comply by a deadline specified by EPA in the standards, which
cannot be later than three years after the effective date.® The second trigger date is
the effective date of the state permit program under Title V (which for these

dards must be promulgated within eight years of promulgation of MACT standards, except that the
Amendments allow nine years for categories for which MACT standards were promulgated within two
years of enactment.

%Clean Air Act § 112(H)(2)(A), as added by § 301 of the 1990 Clean Air Act Amendments.

%Gee 54 Fed. Reg. 38044 (1989).

"Clean Air Act § 112(f)(2)(A), as amended by § 301 of the 1990 Clean Air Act Amendments.

2Clean Air Act § 112(f)(2)(A), as amended by § 301 of the 1990 Clean Air Act Amendments.
[Section 12:77]

'Clean Air Act § 112(g)(1), as added by § 301 of the 1990 Clean Air Act Amendments. Though
guidance was required by statute to have been released by May 15, 1992, EPA deferred promulgation
of guidance on this offset provision. 58 Fed. Reg. 42760, 42762 (1993). This guidance was proposed by
EPA in its § 112(g) rulemaking. 59 Fed. Reg. 15503, 15549 to 15563 (Apr. 1, 1994).

%Clean Air Act § 112(g)(2)(A), as added by § 301 of the 1990 Clean Air Act Amendments. The
Amendments specify that after the effective date for a permit program under new Title V, such
modifications must meet the MACT standards for existing sources, while new and reconstructed
sources must meet the standards for new sources. Presumably the same distinction between standards
for modified and reconstructed sources applies before the permit programs take effect. The deadline for
Title V permit programs to take effect was November 15, 1995, but hazardous air-pollutant standards
were in effect for some industries before that date and will apply to new sources, unless they qualify
for an exemption.

®Major new sources and reconstructions commenced after proposal of standards must comply
with the standards, except that, if the final standards are more stringent than the proposal, they may
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purposes may be no earlier than May 15, 1994 and must be no later than November
15, 1995).* If EPA has not promulgated standards for a listed category by that date,
permit writers must write source-specific hazardous air pollutant limitations into
individual permits, effective immediately for new sources, reconstructions and
modifications, and with a compliance schedule of up to three years for existing
sources.’ The permit writer must apply the statutory MACT standards to the specific
source in deriving the emission limits.® If EPA later promulgates categorical stan-
dards applicable to the facility, the new limits will be written into the permit at the
next renewal date.”

The Amendments prescribe for exceptions and extensions to the compliance
schedules outlined above. Existing sources may be granted one-year extensions from
the MACT standards or two-year extensions from residual risk standards if neces-
sary in order to install controls.® Existing sources that reduce emissions of hazard-
ous air pollutants by 90 percent (95 percent for particulates) from a baseline level
(generally emission levels for 1987 or later) before proposal of MACT standards
under § 112 may obtain a six-year extension of the MACT compliance date.’ The
President may grant national security exemptions of up to six years total, appar-
ently from either the MACT or residual risk standards.” In addition, sources that
comply with BACT or LAER limits for the same pollutant or pollutant stream
regulated by new hazardous air pollutant standards have five years from compli-
ance with the BACT or LAER standards before they must comply with the new
§ 112 standards." Finally, new sources on which construction commenced between
proposal of MACT standards and proposal of residual risk standards have ten years
from the date construction commenced to comply with the residual risk standards."

§ 12:78 Hazardous air pollutant regulation under the 1990 amendments—
Regulation of special source categories

The Amendments to § 112 require EPA to give special attention to several catego-
ries of sources. Coke oven batteries that comply with EPA emission limits and work

defer compliance with the final standards for up to three years, provided that they comply with the
proposed standards in the interim. § 112(i)(2), as added by § 301 of the 1990 Clean Air Act Amendments.

4Clean Air Act §§ 112(j)(1), 501(d), as added by §§ 301, 501 of the 1990 Clean Air Act Amendments.
®Clean Air Act § 112()(5), as added by § 301 of the 1990 Clean Air Act Amendments.
®Clean Air Act § 112(j)(5), as added by § 301 of the 1990 Clean Air Act Amendments. Guidance for

the promulgation of permit emission limitations that are equivalent to MACT standards is codified at
40 C.F.R. pt. 63, subpt. B (59 Fed. Reg. 26429 (May 20, 1994)).

"Clean Air Act § 112()(6), as added by § 301 of the 1990 Clean Air Act Amendments. Unlike the
Clean Water Act, the Amendments do not include an “anti-backsliding” provision limiting substitution
of categorical limits for more stringent source-specific limits.

8Clean Air Act § 112(H)(4)(B), (1)(3)(B), as added by § 301 of the 1990 Clean Air Act Amendments.
An extension of the residual risk standard also requires a showing that no imminent endangerment
will result. Clean Air Act § 112(f)(4)(B). An additional three-year extension may be granted to mining
waste operations upon a showing of need for extra time to dry and cover the waste. Clean Air Act
§ 1123)(3)(B).

®Clean Air Act § 112(1)(5), as added by § 301 of the 1990 Clean Air Act Amendments. If the stan-
dards were proposed before January 1, 1994, a source that achieves the early reductions before
promulgation also may obtain the six-year extension if it satisfies additional conditions. On June 13,
1991, EPA proposed a rule governing the early reduction program, 56 Fed. Reg. 27338 (1991), finalized
at 57 Fed. Reg. 61970 (Dec. 29, 1992), and on August 27, 1991, noticed the availability of a draft
“Procedures for Establishing Emissions for Early Reduction Compliance Extensions.” 56 Fed. Reg.
42305 (1991).

%Clean Air Act § 112(1)(4), as added by § 301 of the 1990 Clean Air Act Amendments.

"Clean Air Act § 112(i1)(6), as added by § 301 of the 1990 Clean Air Act Amendments.

2Clean Air Act § 112(1)(7), as added by § 301 of the 1990 Clean Air Act Amendments.
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practice standards (or default standards specified in the statute) may be exempted
from compliance with residual risk standards until January 1, 2020." For electric
utility steam generating units, EPA was required to study whether there will be a
need for § 112 standards after the industry has complied with acid rain controls and
report to Congress by November 15, 1993. If it finds that such controls are “ap-
propriate and necessary,” EPA must promulgate § 112 standards.? In addition, the
Amendments contain special provisions for oil and gas wells and pipeline facilities
and for solid waste incinerators. Sources of the first type may not be aggregated to
form a major source, and, with one narrow exception,® may not be regulated as area
sources under § 112. However, EPA must assess the hazards to public health and
the environment from hydrogen sulfide emissions associated with oil and gas extrac-
tion, and transmit to Congress any recommendation for a control strategy based on
§ 111.% Section 112(n) also requires EPA to promulgate standards for solid waste
incinerators under § 111 that contain certain elements of the new § 112 program.®

§ 12:79 Hazardous air pollutant regulation under the 1990 amendments—
Solid waste incinerator standards

Section 129 of the 1990 Amendments requires EPA to establish a hybrid regula-
tory program for solid waste incinerators that is to include most of the elements of
the new hazardous air pollutant program, but is to be implemented under the NSPS
program. Emission standards and guidelines are to be promulgated for total and
fine particulate matter, opacity, sulfur dioxide, hydrogen chloride, oxides of nitrogen,
carbon monoxide, lead, cadmium, mercury, dioxins and dibenzofurans under
§§ 111(a) and 111(d), but are to be based on a variant of the MACT criteria (tailored
to incinerators), not the traditional NSPS criteria.' The incinerator criteria may au-
thorize EPA to base emission standards on, among other measures, removal of
certain materials from the incinerators’ waste feeds.? In addition, the incinerator

[Section 12:78]
Clean Air Act § 112(d)(8), (1)(8), as added by § 301 of the 1990 Clean Air Act Amendments.

2Clean Air Act § 112(n)(1), as added by § 301 of the 1990 Clean Air Act Amendments. EPA also
may conduct studies and promulgate special requirements for publicly owned treatment works, oil and
gas extraction wells (to control hydrogen sulfide), and facilities using hydrofluoric acid. Clean Air Act
§ 112(n)(3), (5), (6).

3Clean Air Act § 112(n)(4), as added by § 301 of the 1990 Clean Air Act Amendments. EPA may
regulate oil and gas wells located in certain urban areas where the agency determines that emissions
of hazardous pollutants from these sources pose “more than a negligible risk of adverse effects to pub-
lic health.” “Negligible risk” is not defined.

4Clean Air Act § 112(n)(5), as added by § 301 of the 1990 Clean Air Act Amendments.
5Clean Air Act § 129, as added by § 305 of the 1990 Clean Air Act Amendments. See § 12:78.
[Section 12:79]

'Clean Air Act § 129(a)(2), as added by § 305(a) of the 1990 Clean Air Act Amendments. The
criteria for incinerator standards vary from the hazardous air pollution MACT criteria in that they
make no reference to prohibitions on emissions. The incinerator standards, like the MACT standards,
however, are to be set for new sources with reference to the best performing similar source and, for
existing sources, at a level no worse than that achieved by the top 12 percent of similar sources that
have not recently installed LAER controls. The incinerator rule provides for standards based on re-
moval or destruction of pollutants before, during, or after combustion, while the MACT criteria include
other kinds of waste reduction measures such as substitution of materials.

2Gee Clean Air Act § 129(a)(2), as added by § 305(a) of the 1990 Clean Air Act Amendments. The
reference in the incinerator criteria to “removal of pollutants before combustion” seems broad enough
to include source separation. See also Citizens for Clean Air v. EPA, 959 F.2d 839, 22 Envtl. L. Rep.
(Envtl. L. Inst.) 20669 (9th Cir. 1992) (Agency not required to examine source separation as BACT dur-
ing permit review of municipal incinerator because issue not raised in sufficient detail by plaintiffs.).
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NSPS must include siting requirements.® Like the hazardous air pollutant program,
however, EPA is required to analyze the need for residual risk standards for
incinerators under § 112(f) and establish such standards if warranted.® The residual
risk analysis may address only those pollutants specified in § 129(a)(4), however.®

The new § 129 program is applicable to several categories of solid waste
incinerators. The Amendments specifically refer to incinerators burning municipal
waste; hospital, medical or infectious waste; commercial or industrial waste, and
“other” solid waste.® The “other” category is not defined, but § 129 does exclude from
its coverage hazardous waste incinerators permitted under the Resource Conserva-
tion and Recovery Act, certain metals-recovery facilities, small power production
and cogeneration plants that are qualifying facilities under the Federal Power Act
(if they burn a homogenous waste fuel such as tires or waste oil, but not refuse-
derived fuel), and air curtain incinerators that burn yard waste, wood wastes, or
clean lumber.”

Section 129 establishes separate implementation requirements for the incinerator
NSPS. The Act sets a schedule for promulgating § 111 standards and § 111(d)
guidelines for each category of regulated incinerators.® For new sources and
modifications (defined to include NSPS modifications and reconstructions), the stan-
dards take effect six months after promulgation.® Existing sources generally will not
have to comply with standards set out in the § 111(d) guidelines until the deadline
specified in the approved state plan for implementing guidelines, but they must
comply within five years after the standards are promulgated.’ Although the
incinerator NSPS will be quite stringent, they do not preempt more stringent state

EPA’s ultimate decision to remove materials separation as a requirement in new source performance
standards for municipal incinerators was upheld in New York v. Reilly, 969 F.2d 1147, 22 Envtl. L. Rep.
(Envtl. L. Inst.) 21306 (D.C. Cir. 1992). The court was satisfied with EPA’s conclusions that both air
and non-air benefits of materials separation were not sufficiently quantifiable.

3Clean Air Act § 129(a)(3), as added by § 305(a) of the 1990 Clean Air Act Amendments. In addi-
tion, the NSPS must require use of certified operators who have satisfied training requirements to be
specified by EPA. Clean Air Act § 129(d).

4Clean Air Act § 129(h)(3), as added by § 305(a) of the 1990 Clean Air Act Amendments.
5Clean Air Act § 129(h)(3)(B), as added by § 305(a) of the 1990 Clean Air Amendments.

Clean Air Act § 129(a)(1)(B), (C), (D), and (E), as added by § 305(a) of the 1990 Clean Air Act
Amendments.

"Clean Air Act § 129(g)(1), as added by § 305(a) of the 1990 Clean Air Act Amendments.

8Clean Air Act § 129(a)(1), as added by § 305(a) of the 1990 Clean Air Act Amendments. Stan-
dards for large (more than 250 tons per year) municipal waste units were due by November 15, 1991
and for small municipal units by November 15, 1992. EPA promulgated NSPS for large municipal
waste incinerators on February 11, 1991, 56 Fed. Reg. 5488 (1991), and published § 111(d) guidelines
the same day, 56 Fed. Reg. 5514 (1991). The NSPS apply to units for which construction or modifica-
tion commenced after December 20, 1989, the date the standards were proposed. See 54 Fed. Reg.
52209 (1989). The schedule for other categories is: hospital, medical, and infectious waste, by November
15, 1992; commercial or industrial waste, by November 15, 1994; other waste, on a schedule to be
published by EPA by May 15, 1992. EPA published the NSPS for hospital, medical, and infectious
waste on September 15, 1997 (62 Fed. Reg. 48348). EPA published advance notice of proposed rulemak-
ing for the NSPS for commercial and industrial waste on December 28, 1994 (59 Fed. Reg. 66850), and
now hopes to publish the proposed rule in November 1999. 63 Fed. Reg. 22671 (Unified Agenda, Apr.
27, 1998), finalized at 65 Fed. Reg. 75338 (Dec. 1, 2000).

®Clean Air Act § 129(f)(1), as added by § 305(a) of the 1990 Clean Air Act Amendments. The stan-
dards take effect six months after promulgation, and apply to all sources on which construction is com-
menced after proposal of applicable standards. Clean Air Act § 129(g)(2). Thus, sources on which
construction is completed before the rule becomes final will have time to adjust to any surprises in that
rule.

'%Clean Air Act § 129(f)(2), as added by 1990 Clean Air Act Amendments § 305(a). The states must
submit § 111(d) plans within one year of promulgation and, if EPA is not satisfied with the plan or any
revisions, it must promulgate a federal implementation plan within two years of promulgation. Clean
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regulations."” Facilities subject to the incinerator NSPS' must obtain Title V
permits, which may be issued for twelve years, but are subject to review and pos-
sible revocation at least every five years.”™

A related provision in the Amendments gives EPA more time to resolve the ques-
tion of whether ash from municipal waste incinerators should be regulated as haz-
ardous waste. Section 306 of the Amendments states that until November 15, 1992,
such ash should not be so regulated, but after that date the question again is open.

§ 12:80 Prevention of accidental releases

The new § 112 also creates a comprehensive regulatory program to prevent the
accidental release of specific substances and to minimize the adverse consequences
of such releases as occur.' The program applies to owners and operators of “station-
ary sources”—including, generally, all buildings and stationary activities “from
which an accidental release may occur”® —which produce, process, handle, or store a
regulated substance.® Once state permit programs are in place, it appears that
stationary sources regulated under § 112(r) will have to be registered,* but they will
not require a permit solely because of their regulation for accidental releases.®

Under the new program, EPA was required to produce an initial list of at least
100 substances which pose the greatest risk to human health or the environment
from accidental releases.® The Amendments list sixteen substances which had to be
included in EPA’s list. EPA was required to establish a threshold quantity for each
substance and, by November 15, 1993, promulgate regulations for the prevention
and detection of, and for responding to, accidental releases.” Among other things,
owners and operators of regulated stationary sources are required to develop and
register with EPA a risk management plan for detecting, preventing, or minimizing

Air Act § 129(b)(2), (3). Such plans must require compliance “as expeditiously as practicable” but no
later than the earlier of three years after approval of the state plan or adoption of a federal plan or five
years after promulgation. Clean Air Act § 129(f)(2).

"Clean Air Act § 129(h), as added by § 305(a) of the 1990 Clean Air Act Amendments. On the
other hand, the incinerator NSPS do take precedence over less stringent BACT or LAER requirements,
should any be applicable under Parts C or D. Clean Air Act § 129(h)(5). Units covered by the incinera-
tor NSPS are expressly exempted from the acid rain provisions of the Act, provided that less than 20
percent of their fuel is fossil fuel. Clean Air Act § 129(h)(4).

>The Court partially overturned EPA’s applicability criteria for its municipal waste combustor
NSPS in Davis County Solid Waste Management & Energy Recovery Special Serv. Dist. v. EPA, 101
F.3d 1395, 27 Envtl. L. Rep. (Envtl. L. Inst.) 20476 (D.C. Cir. 1996), remedy modified on reh’g, 108 F.3d
1454, 27 Envtl. L. Rep. (Envtl. L. Inst.) 20721 (D.C. Cir. 1997). The court held that EPA improperly
required aggregation of all municipal solid waste capacity at an entire facility to trigger its new source
performance standards under § 129 of the 1990 Amendments; it should have focused only on the capa-
city of the specific municipal waste combustor unit involved.

BClean Air Act § 129(e), as added by § 305(a) of the 1990 Clean Air Act Amendments.
[Section 12:80]

1Clean Air Act § 112(r), as added by § 301 of the 1990 Clean Air Act Amendments. EPA’s
comprehensive regulations implementing the Accidental Release Prevention Program were
promulgated on June 20, 1996. 61 Fed. Reg. 31667 (June 20, 1996). The program is codified at 40
C.F.R. Part 68.

2Clean Air Act § 112(r)(2)(C), as added by § 301 of the 1990 Clean Air Act Amendments.
3Clean Air Act § 112(r)(1), as added by § 301 of the 1990 Clean Air Act Amendments.
“Clean Air Act § 112(1)(2), as added by § 301 of the 1990 Clean Air Act Amendments.
®Clean Air Act § 112(r)(7)(F), as added by § 301 of the 1990 Clean Air Act Amendments.

®Clean Air Act § 112(r)(3), as added by § 301 of 1990 Clean Air Act Amendments. EPA’s list of
regulated substances under the accidental release program was promulgated on January 31, 1994. 59
Fed. Reg. 4478 (Jan. 31, 1994).

"Clean Air Act § 112(r)(5), (7)(A), (B), as added by § 301 of the 1990 Clean Air Act Amendments.
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accidental releases.?

When EPA determines that an actual or threatened release of a regulated
substance may cause an imminent and substantial endangerment to human health
or welfare or to the environment, it has broad authority to seek an injunction or is
sue an appropriate order, after giving notice to the affected state.’

Finally, section 304 of the 1990 Amendments required the Department of Labor,
in coordination with EPA, to issue a chemical process safety standard under the Oc-
cupational Health and Safety Act to protect workers from hazards associated with
accidental releases. As required by the Amendments," the standard includes a list
of 100 highly hazardous chemicals, with threshold quantities." Chemicals on the
list are drawn from a variety of lists of hazardous chemicals used in other regula-
tory programs.' Under the OSHA standard, coverage is triggered by the presence of
a threshold quantity of a substance in a single process at one point in time; quanti-
ties of substances at various locations in a plant are not aggregated.™

§ 12:81 Stratospheric ozone protection

The 1990 Clean Air Act Amendments established a broad new program to drasti-
cally reduce emissions of compounds believed to contribute to depletion of
stratospheric ozone." Congress listed harmful chemicals in two classes and set
schedules for the curtailment and ultimate elimination of the production and
consumption of each class. EPA must establish several new programs to ensure that
this objective is met and the entire effort must be reconciled with the requirements
of the Montreal Protocol on Substances that Deplete the Ozone Layer.

§ 12:82 Stratospheric ozone protection—Listing of ozone depleting
substances

The new § 602 lists specific substances in two classes. Class I substances include

8Clean Air Act § 112(r)(7)(B)(ii), as added by § 301 of the 1990 Clean Air Act Amendments.

%Clean Air Act § 112(r)(9), as added by § 301 of the 1990 Clean Air Act Amendments. See 56 Fed.
Reg. 24393 (1991) (guidance on use of EPA order authority under § 112(r)(9)).

Section 112(r) also creates the Chemical Safety and Hazard Investigation Board, which is
required to investigate and report to the public in writing on any accidental release causing serious
injury or property damage. Clean Air Act § 112(r)(6)(A), (C), (F), as added by § 301 of the 1990 Clean
Air Act Amendments. However, no part of the conclusions, findings, or recommendations of the Board
can be used as evidence in an action for damages arising out of any matter mentioned in such report.
Clean Air Act § 112(r)(6)(G), as added by § 301 of the 1990 Clean Air Act Amendments. Whether the
Board’s reports will be admissible for other purposes, e.g., to establish a course of conduct, remains to
be seen. Section 112(r)(6)(L), (M), and (N) give the Board authority to obtain information to assist its
investigations.

The Board must also issue periodic reports to Congress and federal and state agencies, and may
include in its reports proposed rules for EPA and OSHA, which EPA and OSHA are required to
consider. Clean Air Act § 112(r)(6)(C)(ii), (D), (J), (K), as added by § 301 of the 1990 Clean Air Act
Amendments. The Board must also promulgate accidental release reporting regulations. Clean Air Act
§ 112(r)(C)(ii), (O), as added by § 301 of the 1990 Clean Air Act Amendments.

0Section 304 of the 1990 Clean Air Act Amendments.

57 Fed Reg. 6304 (1991). See 57 Fed Reg. 7847 (1991); 57 Fed Reg. 23060 (1991); 57 Fed Reg.
38600 (1991).

257 Fed Reg. 6304, 6364 (1991).

357 Fed Reg. 6304, 6403 (1991), codified at 29 C.F.R. § 1910.119(a). See also 57 Fed Reg. 6364
(1991).

[Section 12:81]

1Clean Air Act §§ 601-618, as added by § 602 of the 1990 Clean Air Act Amendments. The
Amendments repealed the Act’s existing provisions for stratospheric ozone protection, which were
found in §§ 150-159.
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widely-used substances, chlorofluorocarbons, halons, carbon tetrachloride, and
methyl chloroform." The Class II list includes numerous hydrochlorofluorocarbons.?
Isomers of the listed substances also are included.?

The statutory lists may be expanded by administrative action, but cannot be
shortened except by Congress. EPA is required to include all the congressionally
listed substances in its initial regulatory list.* EPA may add substances to either
list at any time and at least every three years must add to the lists any substances
that it has determined meet the listing criteria in the statute.’ The key criterion is
that substances that have a potential to deplete stratospheric ozone that is at least
two-tenths as strong as that of chlorofluorocarbon-11 must be included on the Class
I list.* Whenever EPA adds a substance to the list, it must identify its ozone deplet-
ing potential.” Citizens may petition EPA to add substances to the lists and EPA
must either propose to do so or publish a denial of the petition within one year of
receipt of the petition.®

§ 12:83 Stratospheric ozone protection—Monitoring and reporting

The 1990 Amendments provide for the collection and reporting of three types of
information necessary to the implementation of the ozone protection program. Those
who produce, import or export listed substances must report periodically to EPA the
quantity of each substance produced, imported, or exported during the preceding
reporting period.' In addition, each producer, importer, or exporter must provide
EPA with information on the quantities of listed substances handled during a
baseline year, which is specified for those Class I substances listed in the statute
and is to be specified by EPA for Class I substances later added to the list, as well

[Section 12:82]

1Clean Air Act § 602(a), as added by § 602 of the 1990 Clean Air Act Amendments. The Class I
list is divided into five groups.

2(Clean Air Act § 602(b), as added by § 602 of the 1990 Clean Air Act Amendments.

30ne isomer, 1,1,2 trichloroethane is excluded. Clean Air Act § 602(a), as added by § 602 of the
1990 Clean Air Act Amendments.

4Clean Air Act § 602(a), (b), as added by § 602 of the 1990 Clean Air Act Amendments. EPA
published its initial list on January 22, 1991, covering only the substances listed by Congress. 56 Fed.
Reg. 2420 (1991).

5Clean Air Act § 602(c), as added by § 602 of the 1990 Clean Air Act Amendments.

®Substances with weaker ozone depletion potential are to be added to the Class II list if EPA
finds that they are “kmown or may reasonably be anticipated to cause or contribute to harmful effects
on the stratospheric ozone layer.” Clean Air Act § 602(b), as added by § 602 of the 1990 Clean Air Act
Amendments.

"Clean Air Act § 602(e), as added by § 602 of the 1990 Clean Air Act Amendments. In addition,
EPA is required, within one year of listing, also to identify the global warming potential of each
substance. The Amendments specifically state that this exercise is not intended to authorize EPA to
launch a regulatory initiative to combat global warming.

8Clean Air Act § 602(c)(3), as added by § 602 of the 1990 Clean Air Act Amendments. The petition
must be supported with data on the ozone depletion potential of the substances addressed therein. If
EPA finds that such data are lacking, it “shall use” its information gathering powers to obtain it. It is
unclear whether Congress intended this language to be read literally, thereby seemingly empowering
citizens to compel EPA to study substances simply by submitting petitions with insufficient data.

[Section 12:83]

'Clean Air Act § 603(a), as added by § 602 of the 1990 Clean Air Act Amendments. “Production”
does not include the manufacture of a substance that is consumed in the manufacture of other
chemicals or the reuse or recycling of a substance. Clean Air Act § 601(11), as added by § 602 of the
1990 Clean Air Act Amendments.
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as all Class II substances.? The Amendments direct EPA, the National Aeronautics
and Space Administration, and the National Oceanic and Atmospheric Administra-
tion to report periodically to Congress on the measured and projected effects of the
new program on domestic and worldwide use of listed chemicals, concentrations of
ozone depleting chemicals in the troposphere, and levels of stratospheric ozone.®

§ 12:84 Stratospheric ozone protection—Phase-out of production and
consumption

The core of the new Title VI program is found in §§ 604 and 605, which set
timetables for eliminating all nonessential uses of listed substances. The statutory
timetables may be shortened by EPA if it finds that greater haste is: (1) needed to
protect public health and the environment, (2) economically practicable, or (3)
required by amendments to the Montreal Protocol.! Citizens may petition EPA for
adoption of an accelerated schedule.? Production of Class I substances must be
phased out in prescribed stages ending generally on January 1, 2000 (two years
later for methyl chloroform).® Each producer is limited to a fixed (and declining) per-
centage of its baseline year production in each succeeding year. Consumption of
Class I substances must be phased out on the same schedule.* On March 6, 1991,
EPA promulgated a rule setting 1991 production and consumption limits for indi-
vidual companies.’

For Class II substances, the Amendments prescribe a somewhat different regime.
After January 1, 2015, use of Class II substances is prohibited unless they have
been recycled, are completely consumed in use, or are used as refrigerants in appli-
ances manufactured before 2020.° Producers of Class II substances must limit pro-
duction to their baseline year quantities after January 1, 2015, and cease produc-
tion after January 1, 2030.” Thus, the Act anticipates that Class II substances will
be the initial substitutes for some Class I substances. It allows increases in produc-
tion of Class II substances for a period after Class I substances have been banned,
but requires that a second generation of substitutes be developed by 2030.

Neither Class I nor Class II substances need be completely banned under the
Amendments. Several exceptions are provided for essential uses in medical devices,
aviation safety systems, fire suppression equipment, and certain other applications.?

2Clean Air Act § 601(2), as added by § 602 of the 1990 Clean Air Act Amendments. The baseline
year is 1986 for chlorofluorocarbon-11 (“CFC-11”), CFC-12, -113, -114, -115 and halon-1211, -1301 and
-2402. For the rest of the Class I substances, the baseline year is 1989. For other substances, EPA is to
specify a representative year.

3Clean Air Act § 603(d), as added by § 602 of the 1990 Clean Air Act Amendments. EPA also must
report to Congress on the control of methane emissions from industrial and agricultural sources. 1990
Clean Air Act Amendments § 603(a).

[Section 12:84]
1Clean Air Act § 606, as added by § 602 of the 1990 Clean Air Act Amendments.
2Clean Air Act § 606(b), as added by § 602 of the 1990 Clean Air Act Amendments.

3Clean Air Act § 604(a), (b), as added by § 602 of the 1990 Clean Air Act Amendments. EPA has
amended the Clean Air Act’s ozone phase-out rule schedule. 58 Fed. Reg. 65018 (Dec. 10, 1993).

4Clean Air Act § 604(c), as added by § 602 of the 1990 Clean Air Act Amendments. “Consumption”
is defined as production plus imports minus exports to countries that have signed the Montreal
Protocol. Clean Air Act § 601(6), as added by § 602 of the 1990 Clean Air Act Amendments.

®56 Fed. Reg. 9518 (1991), finalized at 57 Fed. Reg. 33754 (June 30, 1992).
5Clean Air Act § 605(a), as added by § 602 of the 1990 Clean Air Act Amendments.
’Clean Air Act § 605(b), as added by § 602 of the 1990 Clean Air Act Amendments.

8Clean Air Act §§ 604(d), (g) and 605(d), as added by § 602 of the 1990 Clean Air Act Amendments.
EPA also may allow continued production for export to developing countries that have signed the
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§ 12:85 Stratospheric ozone protection—Auxiliary programs

The Amendments establish several programs intended to support the phase-out
rules. Section 607 directs EPA to provide for issuance of transferable allowances for
production of listed substances, envisioning the establishment of a market to moder-
ate the inefficiency inherent in rigid quotas.' The Amendments also direct EPA to
promulgate recycling and emission control rules governing the servicing and dis-
posal of appliances, industrial refrigeration equipment, and motor vehicle air
conditioners.”? EPA must ban nonessential products containing listed substances,
including, at a minimum, CFC-propelled plastic party streamers and noise horns®
and must identify and promote the use of safe alternatives to listed substances.*
Finally, EPA must promulgate regulations for the labeling of most consumer
products and for shipping and storage containers containing CFCs that state that
the product or container contains a “substance which harms the public health and
environment by destroying ozone in the upper atmosphere.”

IV. OPERATING PERMITS AND STATIONARY SOURCE EMISSION
REGULATION*

§ 12:86 Overview

This treatise considers stationary source emission limitations the way Congress
established them, in separate packages. This makes some sense, because each of the
Clean Air Act’s several programs for stationary source regulation has its own inher-
ent logic. Each can produce standards somewhat different from its counterparts,
even for identical sources, because the standards vary with the size of the source
and when and where it was built. As a result, the regulatory program can be sensi-
tive to both the variation in the nature of air quality problems from region to region
and to differences in the levels of control attainable in new and old sources.

In the aggregate, the several stationary source programs present a bewildering
array of possibilities. A single type of source, for example, a coal-fired power plant,
could be subject to numerous regulatory regimes, not counting the 1990 Amend-
ments’ Acid Rain program, or the recent Clean Air Interstate Rule, the Clean Air
Mercury Rule, or the Clean Air Visibility Rule. Plants built before 1970 are subject
to SIP limits, but these may be very different in a given state depending on whether
the facility is located in an attainment area for particulates and sulfur dioxide or a

Montreal Protocol, and the President may allow certain uses of CFC-114 and halon-1211, -1301, and
-2402, if required for national security and consistent with the Montreal Protocol. Clean Air Act
§§ 604(e), (f), and 605(d)(2), as added by § 602 of the 1990 Clean Air Act Amendments. It is reported
that reductions in the manufacture and use of ozone-depleting chemicals are proceeding at a pace
greater than expected. Good News, for Once, on Ozone, N.Y. Times, August 30, 1993 (editorial).

[Section 12:85]

1Clean Air Act § 607, as added by § 602 of the 1990 Clean Air Act Amendments. Each trade in
such allowances must result in a more rapid reduction in total production, however, and the ozone
depletion potential of the traded substances must balance. EPA promulgated a final rule relating to
CFC allowances on July 30, 1992. 57 Fed. Reg. 33754 (1992), amending 40 C.F.R. part 82.

2Clean Air Act §§ 608, 609, as added by § 602 of the 1990 Clean Air Act Amendments. The first of
these rules, governing automobile air conditioner servicing, was promulgated on July 14, 1992. 57 Fed.
Reg. 31242, amending 40 C.F.R. part 82.

3Clean Air Act § 610, as added by § 602 of the 1990 Clean Air Act Amendments. EPA proposed
reguations banning nonessential uses of CFCs on January 16, 1992. 57 Fed. Reg. 1984 (1992), finalized
at 59 Fed. Reg. 13044 (March 18, 1994).

4Clean Air Act § 612, as added by § 602 of the 1990 Clean Air Act Amendments.

®Clean Air Act § 611, as added by § 602 of the 1990 Clean Air Act Amendments. EPA’s proposed
rule was published on May 4, 1992. 57 Fed. Reg. 19169 (1992).

*By Phillip D. Reed; updated by Alan J. Gilbert
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nonattainment area. Coal-fired power plants also could be subject to either of two
NSPS, one for those for which construction began after August 17, 1971, and the
other for those whose construction began after September 18, 1978. If the plant was
a major source built in a nonattainment area after enactment of the 1977 Amend-
ments, the applicable standard would be LAER, while a similar plant built the same
day in an attainment area would be subject to BACT. If its emissions affect visibil-
ity in areas such as national parks, the visibility program may dictate other emis-
sion limits. Just to complete the package, power plants were almost subject to
NESHAPs for radionuclides. Coal-fired power plants are not entirely typical, because
they are one of the central concerns of the Clean Air Act and recent regulatory
initiatives, but they illustrate quite well the variety of emission control regimes pos-
sible under the Act.

To some extent this picture of diversity is simplified by the limited number of
control options available for each source category. It may be that BACT, LAER,
NSPS and Part D SIP limits are identical for a given source category because there
is only one advanced control option available. In such cases, there still might be
considerable variation in other regulatory demands, such as emission and air qual-
ity monitoring and reporting requirements.

The variety of potential regulatory requirements for stationary sources has sev-
eral implications. It is self-evident that anything this complex has to be subject to
inefficiencies. Training new staff becomes a considerable undertaking for the regula-
tor and the regulated alike. A single state agency may have to apply all the differ-
ent types of power plant standards, and a single utility might have to comply with
them. Complexity limits the possibility of meaningful public participation. Obtain-
ing permits for a new source becomes more difficult. There can be little doubt that
the complexity of the existing Clean Air Act scheme for stationary source regulation
has its costs, although measuring those costs is another matter.

The variability of stationary source requirements is an impediment to regulatory
efficiency and accountability, because it is very difficult to determine exactly what
requirements are applicable to a specific source. The 1990 Amendments address this
problem by requiring the states to establish operating permit programs essentially
for all sources that are subject to congressionally mandated emission limits. Based
on the Clean Water Act model, the new permits will catalogue all applicable emis-
sion limitations, and draft permits should indicate the programmatic origin of each
limitation." The permit proceedings will provide a single opportunity for the autho-
rized state agency, EPA, other affected states, the permit applicant, and the public
to consider the appropriate control requirements for a source.

The new operating permit program extends to a wide range of sources. All “major
sources,” generally including those with the potential to emit more than 100 tons
per year of any regulated air pollutant, must obtain permits.? In nonattainment ar-
eas for which the Act now mandates lower major source thresholds, smaller sources
will also be covered.® Affected sources under the Acid Rain program and major haz-
ardous air pollutant sources must also obtain permits.* In addition, the permit sec-

[Section 12:86]
57 Fed. Reg. 32250, 32304 (codified at 40 C.F.R. § 70.6(a)(1)).

2Clean Air Act § 502(a), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(1)).

3Clean Air Act § 502, as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(1)). See §§ 12:40 to 12:42.

“Clean Air Act § 502(a), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(3), (4)).
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tion is applicable to any source subject to NSPS under § 111,° any source required to
have a preconstruction PSD or NSR permit,® and any additional source category
designated by EPA by regulation.” However, except for solid waste incineration
units, EPA has at least temporarily given states the discretion to exempt non-major
sources from permit requirements,® and in 2005, permanently exempted five source
categories of nonmajor sources.’ The regulations also allow the permitting authority
to issue general permits covering numerous similar sources.' Through the use of
exemptions and general permits, EPA hopes to ease the burden the new program
would face from potentially as many as 350,000 non-major sources entering the
permit system."

Congress set out its requirements for the program in some detail, which EPA has
carried into the regulations."” Permits must include all applicable federal and state
emission limits and provide for monitoring, inspection, and reporting.” The permits
must require compliance certifications and all applications and reports also must be
certified." Permits may have a term of up to five years (twelve years for solid waste
incineration units), but those for major sources that have a term of over three years
also must include a “reopener” provision, requiring that the permit be modified if
more stringent new emission standards are promulgated.’” The states must pre-
scribe permit fees high enough to recover the cost of developing and implementing
the permit programs.'

The processing of any individual permit will involve EPA, the state, other affected

5Clean Air Act § 502(a), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(2)). See § 12:59.

5Clean Air Act § 502(a), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(1)). See § 12:86.

"Clean Air Act § 502(a), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32297(codified at 40 C.F.R. § 70.3(a)(5)).

857 Fed. Reg. at 32297 to 32298 (codified at 40 C.F.R. § 70.3(b)(1)). The regulations also contain a
permanent discretionary exemption for all sources and categories that would be required to obtain a
permit solely because they are subject to 40 C.F.R. part 60, subpart AAA (Standards of Performance for
New Residential Wood Heaters) and 40 C.F.R. § 61.145 (NESHAPS for Asbestos, Standard for Demoli-
tion and Renovation).

970 Fed. Reg. 75320 (Dec. 19, 2005). The categories are perchlorethylene dry cleaning, chromium
electroplating and anodizing, ethylene oxide sterilization, halogenated solvent cleaning, and secondary
aluminum production.

%57 Fed. Reg. at 32305 (codified at 40 C.F.R. § 70.5(d)).
57 Fed. Reg. at 32262.

"2EPA has made available two types of draft model operating permits under Title V of the 1990
Amendments to the Clean Air Act: specific conditions permits, which contain specific applicable
requirements to source categories subject to particular requirements under the Act; and general condi-
tions permits, which contain generally applicable requirements drawn from 40 C.F.R. pt. 70 (EPA’s
operating permits rules). 58 Fed. Reg. 25639 (Apr. 27, 1993). EPA designed the models to allow for
incorporation of specific requirements, where applicable, into the general permit to assemble a complete
permit for a particular source.

BClean Air Act § 502(b), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg. at
32304(codified at 40 C.F.R. § 70.7(a)(1)(3)). The permitting authority may also choose to include other
state or local requirements that are not “federally enforceable,” and these should be clearly marked as
such in the permit.

1Clean Air Act § 503(b)(2), as added by § 501 of the 1990 Clean Air Act Amendments. This certifi-
cation requirement has significant implications for enforcement. See § 12:48. notes 8-9 and accompany-
ing text.

5Clean Air Act § 502(b)(9), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg.
at 32304 (codified at 40 C.F.R. § 70.7()).

"®The Act requires states to collect fees of at least $25 per ton of regulated pollutant, but does not

require the states to set maximum permit fees over $100,000 per source. Clean Air Act § 502(b)(3)(B)(),
(iii), as added by § 501 of the 1990 Clean Air Act Amendments.
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states, the permit applicant and the interested public. The state must submit for
comment permit applications and proposed and final permits to EPA, contiguous
states whose air quality may be affected, and all states that are within fifty miles of
the permitted source."” The neighboring states may make recommendations, and
EPA may object to the permit.” The state may not issue a permit over EPA’s objec-
tion and must revise the permit within 90 days to respond to such objection or EPA
will take over issuance of the permit.” The state must provide notice and an op-
portunity to comment at a hearing to the interested public.*® The public may chal-
lenge the final permit or petition EPA to veto the permit on the basis of issues
raised during the public comment period.?' There is no precedent for this petition
authority in the other federal environmental permit programs, and it effectively
delays the date on which a permit becomes definitely final until the deadline for cit-
izen petitions or EPA’s response has passed.?” The above requirements also apply to
permit renewals and non-minor modifications.?

EPA has attempted to provide a modicum of flexibility with respect to certain
minor permit changes. Administrative permit changes, like the correction of
typographical errors, but also changes in ownership or control, do not require notice
to the public or affected states.?® “Minor modifications” in the source or sources
covered by the permit also do not require notice to the public.®® The regulations au-
thorize the states to allow a source to implement a minor modification as soon as
the application for the modification is filed,? but the source is subject to an enforce-
ment action if its application is rejected.”” The state may also utilize special
procedures to process groups of a source’s applications for minor permit
modifications.?®

The regulations require the permit to state that no permit revision is required for
any “approved economic incentives, marketable permits, emissions trading and
other similar programs or processes for changes” provided for in the permit.?
Similarly, for internal trades, the permit must, at the applicant’s request, contain
terms and conditions for the “trading of emissions increases and decreases” within
the permitted facility to the extent applicable law allows such trades without a case-

7Clean Air Act § 505(a), as added by § 501 of the 1990 Clean Air Act Amendments.

8Clean Air Act § 505(a)(2)(B) (state recommendations), § 505(b)(1) (EPA objections), as added by
§ 501 of the 1990 Clean Air Act Amendments.

Clean Air Act § 505(b)(3), as added by § 501 of the 1990 Clean Air Act Amendments; 57 Fed. Reg.
at 32307, 32310(codified at 40 C.F.R. §§ 70.7(a), 70.8).

2(lean Air Act § 502(b)(6), as added by § 501 of the 1990 Clean Air Act Amendments.

210lean Air Act § 502(b)(6) (judicial review), § 505(b)(2) (citizen petitions), Clean Air Act § 502(b)(6)
(judicial review), Clean Air Act § 505(b)(2) (citizen petitions), as added by § 501 of the 1990 Clean Air
Act Amendments.

2The citizen petition must be filed within sixty days of the end of a forty-five-day period that
begins when EPA receives a copy of the proposed permit or notification from the permitting state that
it is rejecting recommendations from a neighboring state for changes in the permit. Clean Air Act
§ 505(b). At this time the permit may have been issued as final and effective, but may be recalled by
EPA. Clean Air Act § 505(b).

B(lean Air Act § 505(a), as added by § 501 of the 1990 Clean Air Act Amendments.
2457 Fed Reg. at 32307(codified at 40 C.F.R. § 70.7(d)).

%57 Fed Reg. at 32307 to 308; 40 C.FR. § 70.7(d).

%57 Fed Reg. at 32308; 40 C.F.R. § 70.7(e)(2)(v).

%57 Fed Reg. at 32308; 40 C.F.R. § 70.7(e)(2)(v).

257 Fed Reg. at 32308 to 309; 40 C.F.R. § 70.7(e)(3).

2957 Fed Reg. at 32305; 40 C.F.R. § 70.6(a)(8).
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by-case approval.*®

Once issued, the new operating permit should be the exclusive reference point for
compliance and enforcement, but that will not always be the case. Congress provided
that compliance with the permits would constitute compliance only with the Act’s
permit requirement itself and any other provisions specifically implemented or
ruled out in the permit and it may be difficult to persuade the states to include
blanket waivers in the new permits.*® The regulations state that unless the permit
specifically states that a “permit shield” exists, it shall be presumed not to exist.*

The Act sets out an ambitious schedule for establishing the required permit
programs. EPA was required to promulgate rules governing the state programs by
November 15, 1991.* States must submit programs for EPA approval by November
15, 1993, and EPA must act on the submittals within one year.*® EPA may impose
nonattainment sanctions on a state that does not comply with the schedule and was
required to promulgate and implement a federal permit program by November 15,
1995, for any state that will not have an approved program in place by that date.*
The permit program takes effect when approved or promulgated by EPA, and the
obligation to have a permit accrues at the same time.*® The Act does provide,
however, that a source shall not be deemed to be in violation of this new require-
ment if it submits a proper permit application within one year of the program’s ef-
fective date.”” As noted above, the states (or EPA) must include source-specific haz-
ardous air pollutant standards and other requirements in permits if EPA has not
promulgated the required categorical emission standards by its deadline.® If the
Clean Water Act experience is a model, many permits will be based on such stan-
dards, especially if the EPA categorical standards are challenged in court.

When the new permit program is in place, the regulatory process should become
more manageable for EPA, the states and the regulated industries. Getting to that
point could be extraordinarily difficult, however.* Many states already had operat-
ing permit programs, but most if not all, need to be upgraded to meet the new EPA

%57 Fed Reg. at 32305; 40 C.F.R. § 70.(6)(a)(10).

31f the permit does not impose a provision of the SIP or a federal regulation applicable to the
permitted source’s category, compliance with the permit does not shield the source from an action to
enforce such provision, unless the permit specifically states that the provision is not applicable. If the
provision in fact is not applicable to the specific source, that should be a defense in the action, but
defending enforcement actions is a costly way to define the scope of a facility’s compliance obligations.
The obvious answer is for the state to specifically deem not applicable all regulations not implemented
in the permit, but some states may prefer to let the permittee bear the risk associated with any
uncertainty concerning the applicability of provisions not covered by the permit.
In addition, not all applicable compliance requirements may ultimately be included in the
permits. Changes in “affected units” sulfur dioxide allowances resulting from transfers may not be re-
corded. See § 12:56.

3257 Fed. Reg. at 32306(codified at 40 C.F.R. § 70.6(f)).

33(Clean Air Act § 502(b), as added by § 501 of the 1990 Clean Air Act Amendments. EPA missed
the deadline, promulgating rules on July 21, 1992. 57 Fed. Reg. 32250 (1992), codified at 40 C.F.R. part
70.

34Clean Air Act § 502(d), as added by § 501 of the 1990 Clean Air Act Amendments.
35Clean Air Act § 502(d)(2)(B), (3), as added by § 501 of the 1990 Clean Air Act Amendments.
36Clean Air Act § 503(a), as added by § 501 of the 1990 Clean Air Act Amendments.
37Clean Air Act § 503(c), as added by § 501 of the 1990 Clean Air Act Amendments.

388 12:58. See 57 Fed. Reg. at 32297(codified at 40 C.F.R. § 70.2) (“regulated air pollutants” include
hazardous air pollutants for which an equivalent emission limitation by permit is required under
§ 112)).

39By the mid-1990s, the operating permit program had become a focus for political forces who
view the 1990 Amendments to the Clean Air Act as both stultifying and wasteful of industry resources.
Under intense pressure, and anxious to avoid a reopening of the Act by a hostile Congress, EPA began
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requirements. The new permit programs must be put in place at the same time as
sweeping new acid rain and air toxics requirements. The exploding workload will
put a tremendous strain on EPA and state air program resources.

§ 12:87 The substantive and procedural requirements imposed on
industrial facilities by Title V of the 1990 Clean Air Act
Amendments, applicable regulations, and key EPA guidance
documents'

All companies today, whether large or small, need to be aware of the types and
amounts of their air emissions. Based on the types and amounts of emissions, these
sources may be required to obtain operating permits under the Clean Air Act’s
(CAA’s) Title V Program. This section provides a detailed discussion of the Title V
Operating Permit Program and a review of the contents required in a Title V permit.

Title V Operating Permit Program

Background

The 1990 CAA Amendments introduced a comprehensive operating permit scheme
for stationary sources. Prior to 1990, only new or modified sources were required to
obtain permits under federal law, although many states required permits for exist-
ing sources. The operating permit program under the CAA Amendments was mod-
eled on the Clean Water Act’s national pollution discharge elimination system
permitting scheme implemented beginning in 1972.

The primary goal of the CAA operating permit (or Title V) program is to

to retreat from policy positions taken earlier in the program’s development. See, e.g., VI Clean Air Rep.
(Inside EPA) 3 (Sept. 21, 1995) (Congress pressures EPA for one year delay in implementation of Title
V permit program); Letter from Mary Nichols EPA Assistant Administrator for Air and Radiation, to
William H. Lewis, Morgan Lewis and Bockius (May 31, 1995), reprinted in Clean Air Rep. (Inside EPA)
(June 15, 1995)(special report) (detailed response to industry concerns regarding implementation of the
1990 Amendments to the Clean Air Act); EPA, White Paper for Streamlined Development of Part 70
Permit Applications (July 10, 1995), reprinted in 26 Env’t Rep. (BNA) 573 (July 14, 1995). The Agency’s
change of heart included an enhanced effort to incorporate existing state operating permit programs
into the federal system, rather than requiring entirely new programs. 60 Fed. Reg. 45530 (Aug. 31,
1995)(reproposal). EPA also proposed to streamline the process for permit revisions in order to allow
sources to maintain flexibility in their operations. 60 Fed. Reg. 45531 (Aug. 31, 1995). These proposed
drafts, however, have never been finalized in the rule.

[Section 12:87]
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incorporate all the requirements applicable to a covered facility into one document.
This approach serves several purposes. The program provides a vehicle for easier
enforcement; a single data set for all parties (government, the regulated entity, and
the public) to refer to; increased consistency between environmental media; and a
uniform national approach to permitting. The program also allows the development
of a baseline data set for improved state implementation plan (SIP) development
and emissions trading and offset programs.?

The Title V program establishes the minimum requirements for an operating
permit program, and the states are allowed to include more stringent requirements
if they desire.® The permitting program is procedural; it does not impose any new
air pollution control requirements but may impose additional monitoring,
recordkeeping, reporting, and certification requirements.® The permitting program
is designed to be self-sufficient by imposing permit fees to cover costs. By the 1993
statutory deadline under CAA § 502(d), 48 states had their own permit program.
Today, all states have an approved operating permitting program.® In some cases,
these programs are administered by local authorities or even tribal bodies.

The federal regulations governing state operating permits are found at 40 C.F.R.
Part 70. If a state does not have a fully approved permit programs, then the U.S.
Environmental Protection Agency (EPA) is required to administer the operating
permit program under the federal regulations found at 40 C.F.R. Part 71. Regard-
less of whether the facility is subject to the state or federal permitting program, the
Title V permits are all federally enforceable.

Applicability and Scope

Current Scope of the Program: Major Sources, Affected Facilities, and Municipal
Waste Combustors

The Part 70 regulations allow permitting authorities to limit the scope of the Title
V program to major sources, affected facilities under Title IV, municipal waste
combustors regulated under § 129(a), and categories designated by the
Administrator.® Most permitting authorities have limited their program to these
categories. Understanding the scope of these categories is critical to a proper
understanding of Title V applicability.

Federal law requires sources in the following categories to potentially obtain a
Title V permit per CAA § 502(a):

e any source subject to the hazardous air pollutant provisions at CAA § 112,

except those subject solely to § 112(r) (accidental release provision).

e a major stationary source as defined under the definitions section of CAA

§ 302(j) (i.e., any source that emits or has the potential-to-emit (PTE) 100 tons
per year (tpy) of any air pollutant).
e an “affected source” under the acid rain program in subchapter IV of the CAA
(i.e., any one of the listed units in table A of CAA § 404 or as provided in CAA
§ 405).

e any source subject to the new source performance standards (NSPS) found in
CAA § 111.

2U.S. Environmental Protection Agency, Final Rule Operating Permits Program, 57 Fed. Reg.
32249 (July 21, 1992).

342 U.S.C.A. §§ 7416, 7661e(a), CAA §§ 116, 506(a); 40 C.F.R. § 70.1(c).
440 C.FR. § 70.1(b).

®*Regina P. Cline, All Pending Title V Permits Scheduled for Completion by 2001, EPA Official
Says, Daily Env’t Rep. (BNA), June 23, 1999, at A-4.

540 C.F.R. § 70.3(a).
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e any source required to have a permit under the prevention of significant
deterioration (PSD) and nonattainment area requirements found in Parts C
and D of CAA subchapter I (i.e., those requiring a PSD or new source review
(NSR) permit).”

e any source designated by the Administrator of EPA.

Unlike the preconstruction review program that preceeded Title V, the statute
does not differentiate between new, modified, reconstructed, or existing major
sources-all must obtain permits.®

e Major Source. The CAA defines a major source in several different ways, depend-
ing on context. The Act itself generally defines a major source as “any stationary fa-
cility or source of air pollutants which directly emits, or has the potential to emit,
one hundred tons per year or more of any air pollutant (including any major emit-
ting facility or source of fugitive emissions of any such pollutant, as determined by
rule by the Administrator)” in § 302(j).° This definition introduces the fundamental
concept that any “source” that has the potential to emit 100 tons or more of any
regulated air pollutant, excluding fugitive emissions (except for sources in 27 listed
categories) is subject to Title V control. The only exception is if such a source ac-
cepts enforceable limits on its operations that reduce its potential to emit below
Title V thresholds. Such a source is typically referred to as a synthetic minor or
conditional major source. The use of conditions to create a synthetic minor source is
discussed later in the Article.

The second definition of major source includes any source regulated as a major
stationary source under the PSD and nonattainment area major NSR preconstruc-
tion review programs. While the 250 and 100 ton PSD thresholds do not expand the
universe of sources subject to Title V, the definition of major for certain nonattain-
ment areas classification is lower, as seen in the table below.

Nonattainment Ozone volatile Particulate Mat- | Carbon Monox-
Classification organic ter less than 10 ide (CO)
compounds microns (PM,,
(VOCs) and
nitrogen oxide
(NOy)
Marginal 100 tpy VOCs
100 tpy NOy
Moderate 100 tpy VOCs 100 tpy PM,, 100 tpy CO
100 tpy NOy
Serious 50 tpy VOC 70 tpy PM,, 50 tpy CO if
stationary sources
> 25% of inven-
tory
Severe 25 tpy VOC
25 tpy NOy
Extreme 10 tpy VOC

"For example, in ozone nonattainment areas, major source classification is based on the area
classification and emission. In marginal or moderate areas, a potential-to-emit (PTE) of 100 tons per
year (tpy) of nitrogen oxides or volatile organic compounds is considered major, while in serious areas
the threshold drops to a PTE of 50 tpy, and in severe areas the PTE amount is 25 tpy. A limited sliding
scale applies to carbon monoxide and particulate matter less than 10 microns as well, although with
different threshold amounts.

8James T. O'Reilly et al., Clean Air Permitting Manual 16-25 (1997).
°42 U.S.C.A. § 7602().
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I | 10 tpy NOx I I I

Thus, sources emitting amounts as small as 10 tpy may be subject to Title V operat-
ing requirements in extreme ozone nonattainment areas.

The third definition of major source arises from the hazardous air pollutant (HAP)
program. A major source is defined as any source that emits 10 tpy of any single
HAP or 25 tpy of any combination of HAPs. Unlike the definition of major source
under § 302(j) and the preconstruction review program, fugitive emissions are
considered in determining the source’s potential to emit in the HAP program.

The fourth definition of major source involves radionuclides. The definition in the
regulations states “[flor radionuclides, ‘major source’ shall have the meaning speci-
fied by the Administrator by rule.”"® The Administrator has yet to specify a meaning
for major source by rule.

A major source includes a group of stationary sources from the same industrial
group that are located on contiguous or adjacent properties and are under common
control." The same industrial group means the sources have the same two-digit
Standard Industrial Classification (SIC) code. In determining major source status
under the § 302(j) definition, fugitive emissions' are included in the determination
if the facility falls within the 27 categories listed in 40 C.F.R. § 70.2. The 27th cate-
gory includes all sources regulated under the NSPS or national emission standards
for hazardous air pollutants (NESHAPs) under CAA §§ 111 and 112, respectively,
but the fugitive emissions are counted only for those air pollutants regulated by the
category under CAA §§ 111 or 112. Additionally, sources subject to NSR under Parts
C and D may be aggregated even with different SIC codes if they are support facili-
ties “integrally related with the primary activity of the site.””® Sources that are
temporary or operated by contractors must be included in the emissions for major
source determinations.™

A source may be broken down into emission units or groups of emission units for
purposes of structuring the Title V permit. However, every emission unit at a Title
V source must be covered by a Title V permit.

The determination of whether the source is major or nonmajor is crucial. For ma-
jor sources, all applicable requirements for all emissions units must be included in
the permit."” For example, if a source is considered a major source for a single
criteria pollutant, then each regulated pollutant emitted from that source must be
addressed in the permit, including NSPS, HAP standards under § 112, and any SIP
requirements. In contrast, nonmajor sources subject to the permitting provisions
need only address those requirements for those units that triggered Title V
coverage.'®

e Affected Sources. Sources subject to Title IV of the CAA pertaining to acid depo-

40 C.F.R. § 70.2(1)(i).
40 C.FR. § 70.2.

12Fugitive emissions are “those emissions which could not reasonably pass through a stack,
chimney, vent, or other functionally-equivalent opening.” 40 C.F.R. § 70.2. This definition is identical to
the fugitive emission definition found in the NSR program. Note that emissions that are “actually col-
lected” are not fugitive. Memorandum from Thomas C. Curran, U.S. EPA, Interpretation of the Defini-
tion of Fugitive Emissions in Parts 70 and 71, at 2 (Feb. 10, 1999).

3See 45 Fed. Reg. 52675, 52695 (Aug. 7, 1980); 54 Fed. Reg. 48870 (Nov. 28, 1989).

"Letter from John S. Seitz, U.S. EPA, to Lisa J. Thorvig, Minnesota Pollution Control Agency
(Nov. 16, 1994).

540 C.F.R. § 70.3(c)(1).
%40 C.F.R. § 70.3(c)(2).
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sition control (acid rain) are also subject to Title V as affected sources."” The statute
defines “affected source” as “a source that includes one or more affected units,”
which means “a unit that is subject to emission reduction requirements or limita-
tions under this subchapter [Acid Deposition Control].”"®

o Municipal Waste Combustors. The CAA requires that “solid waste incineration
units” or municipal waste combustors “operate pursuant to a permit issued under”
Title V." This requirement becomes effective either 36 months after promulgation of
performance standards for municipal waste combustors or upon the effective date of
the state’s Title V permit program, whichever is later.”® Since all states have ap-
proved Title V permit programs and performance standards have been promulgated,
municipal waste combustors are subject to the Title V permitting process.

e Other Sources Designated by the Administrator. The Administrator is autho-
rized to designate other sources that must obtain a Title V operating permit. Thus
far, the Administrator has only designated decorative chromium electroplating
sources as other sources under Title V. However, the Administrator then rescinded
this category.

e Nonmajor and Exempt Sources. Despite the broad reach of Title V’s permitting
requirement, EPA has, by rule, allowed permitting authorities to temporarily defer
most nonmajor sources from the Title V program until EPA has completed a
rulemaking to determine “how the program should be structured for nonmajor
sources and the appropriateness of any permanent exemptions.” This option is not
available, however, for “affected sources” under the acid rain program or solid waste
incinerators subject to CAA § 129. Exemptions for nonmajor sources subject only to
§ 111 or 112 are determined when a new standard is promulgated. These exemp-
tions and deferrals are justified by EPA on the basis that immediate compliance
would be impractical and infeasible, and that the vast majority of nonmajor sources
are small businesses not currently regulated that would require great amounts of
resources due to their lack of expertise and experience.? In 2005, EPA finalized an
exemption for five categories of nonmajor sources.?®

EPA has also exempted sources and source categories subject to the standards for
residential wood heaters and asbestos demolition and renovation from Title V
requirements provided that their regulation under 40 C.F.R. Part 60, subpart AAA,
and 40 C.F.R. § 61.145 would be the sole reason for Title V applicability.?* States,
however, may require these sources to obtain permits if the state chooses.

Sources subject to a one-time reporting requirement provision under the CAA
may not be required to obtain an operating permit. If an individual nonmajor source
subject to 40 C.F.R. Parts 60, 61, or 63 meets two conditions, the source will not be
subject to Title V requirements.”® The first condition is that the “source’s only ap-
plicable requirement is a one-time or ongoing notification, reporting, or record keep-

742 U.S.C.A. § 7651g, CAA § 408.

842 U.S.C.A. § 7651a(1), (2), CAA § 402(1), (2).
942 U.S.C.A. § 7429(e), CAA § 129(e).

2049 U.S.C.A. § 7429(e), CAA § 129(e).

2140 C.FR. § 70.3(b)(1).

2(J.S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32561 to 32562 (July 21,
1992).

270 Fed. Reg. 75320 (Dec. 19, 2005). The categories are perchlorethylene dry cleaning, chromium
electroplating and anodizing, ethylene oxide sterilization, halogenated solvent cleaning, and secondary
aluminum production.

2440 C.F.R. § 70.3(b)(4).

#Memorandum from Steven J. Hitte, U.S. EPA, on Title V Applicability of One-Time “Reporting”
Provisions for Nonmajor Sources (Apr. 19, 1999).
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ing requirement,” and the second condition is that this requirement “exists to show
that the source’s actual emissions are below a certain threshold established by the
standard.””® EPA summarizes by stating that:

We interpret the Clean Air Act and the regulations at parts 70 and 71 to mean that [the
one-time reporting requirement sources] are “not subject to standards or regulations
under section 111” for purposes of title V permitting . . . . Therefore, these sources are
not required to apply for title V permits on the basis of their record keeping and report-
ing requirements as a matter of federal law.?
An example of such a condition is certain volatile organic liquid storage vessels
subject solely to a dimensional recordkeeping requirement under the NSPS in 40
C.F.R. Part 60, Subpart Kb.

Interpretation Issues

Some subjects of Title V are not clearly defined and still leave room for interpreta-
tion by EPA, state agencies, permittees, and sometimes the courts. When subjects
are not clearly defined under Title V of the CAA, other titles of the Act are used to
clarify or justify certain definitions.

e Stationary Sources. Section 302(z) of Title V defines “stationary source” gener-
ally as “any source of an air pollutant except those emissions resulting directly from
an internal combustion engine . . . or nonroad vehicle.”?® In the regulations, a
stationary source “means any building, structure, facility, or installation that emits
or may emit any regulated air pollutant or any pollutant listed under section 112(b)
of the Act.””

White Paper Number 2, published by EPA on March 5, 1996, allows a source that
is “familiar” to the permitting authority to stipulate that it is a major source or that
it is subject to federal requirements as specified.*® This policy alleviates the need for
the source to gather and provide information to determine the applicability of the
Title V program. “Familiarity” means the permitting authority has had previous
review experience or has an “otherwise adequate” familiarity level with the facility’s
operation. Examples provided by EPA include having previously issued a permit to
the facility or having a current emissions inventory.*’ However, this “does not affect
the requirement to provide information for other purposes under part 70,” such as
monitoring and recordkeeping or emission descriptions.®

The items to be included in the permit differs for major and nonmajor sources.
Under 40 C.F.R. § 70.3(c)(1), an operating permit for a major source must include
“all applicable requirements for all relevant emissions units in the major source.” In
other words, all the source’s requirements under the CAA must be included.
However, the next paragraph states that nonmajor source permits are only required
to contain the applicable requirements that “cause the source to be subject to the

%Memorandum from Steven J. Hitte, U.S. EPA, on Title V Applicability of One-Time “Reporting”
Provisions for Nonmajor Sources, at 1 (Apr. 19, 1999).

#Memorandum from Steven J. Hitte, U.S. EPA, on Title V Applicability of One-Time “Reporting”
Provisions for Nonmajor Sources, at 2 (Apr. 19, 1999).

2842 U.S.C.A. § 7602(z), CAA § 302(z).
240 C.FR. § 70.2.

3y.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 34 (1996) [hereinafter White Paper Number 2].

$1U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 32 (1996).

#0.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 32 (1996).
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part 70 program.” EPA has taken the position that the national ambient air qual-
ity standards (NAAQS) for criteria pollutants implemented through a SIP is not an
“applicable requirement” to be included in an operating permit.*

e Potential-to-Emit. A source’s emissions are determined by its PTE for purposes
of Title V applicability. “Potential-to-emit” is defined at 40 C.F.R. § 70.2 as:

the maximum capacity of a stationary source to emit any air pollutant under its physi-
cal and operational design. Any physical or operational limitation on the capacity of a
source to emit an air pollutant, including air pollution control equipment and restric-
tions on hours of operation or on the type or amount of material combusted, stored, or
processed, shall be treated as part of its design if the limitation is enforceable by the
Administrator.®®

This definition mirrors the PTE definition for the NSR and PSD programs and is
also used for the § 112 program. While the NSR and PSD programs were

implemented before 1990, the § 112 and Title V programs were added in the 1990
CAA Amendments.

In January 1995, EPA issued a guidance document to serve as an interim,
transitionary gap-filler for two years due to the difficulties in acquiring a federally
enforceable limit (a requirement) because of slow state program implementation.*
The gs;lidance listed five manners in which to create a federally enforceable PTE
limit:

e federally enforceable state operating permit implemented through SIP and
EPA enforceable;
state limits imposed by the SIP and approved by EPA,
general permits;
federally enforceable state construction permits (i.e., NSR and minor NSR); or
Title V permits.

The policy also allows sources that actually emit less than half the major source
threshold requirement to be treated as nonmajor sources for the interim period.

On July 21, 1995, the U.S. Court of Appeals for the D.C. Circuit remanded the
PTE definition with regards to the § 112 program and the “federally enforceable”
requirement.*® The D.C. Circuit then remanded and vacated the PTE rules for the
NSR and PSD programs.* In light of these cases, EPA issued a memorandum in
January 1996 on effective limits on PTE.* EPA stated that the three “overarching
considerations” governing PTE limit effectiveness are: (1) enforceability as a practi-

3340 C.F.R. § 70.3(c)(2).

3See David P. Novello, Overview of the Title V Operating Permit Program, in The Clean Air Act
Handbook 450-51 (Robert J. Martineau, Jr. & David P. Novello eds., 1998).

%40 C.F.R. § 70.2.

%Memorandum from John S. Seitz, U.S. EPA, on Options for Limiting the Potential to Emit of a
Stationary Source Under Section 112 and Title V of the Clean Air Act (Jan. 25, 1995).

$"Memorandum from John S. Seitz, U.S. EPA, on Options for Limiting the Potential to Emit of a
Stationary Source Under Section 112 and Title V of the Clean Air Act (Jan. 25, 1995); see David P.
Novello, Overview of the Title V Operating Permit Program, in The Clean Air Act Handbook 448-49
(Robert J. Martineau, Jr. & David P. Novello eds., 1998).

3BNatl Mining Ass’n v. EPA, 59 F.3d 1351, 1364, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21390, 21397
(D.C. Cir. 1995). The court remanded the matter to EPA for an explanation as to “how its refusal to
consider limitations other than those that are ‘federally enforceable’ serves the statute’s directive to
‘consider controls’ when it results in a refusal to credit controls imposed by a state or locality even if
they are unquestionably effective.”

%Chemical Mfgs. Ass’n v. EPA, 1995 WL 650098, Nos. 89-1514, 89-1516 (D.C. Cir. 9-15-95).

“*Memorandum from Steven A. Herman & Mary D. Nichols, U.S. EPA, on “Effective” Limits on
Potential to Emit: Issues and Options (Jan. 31, 1996).
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cal matter; (2) compliance incentive effectiveness; and (3) state program
effectiveness.”" This memo discussed two options to ensure compliance effectiveness:
(1) state or locally enforceable limits or (2) streamlined federal enforceability. As
EPA notes, the “central question arising from the court decisions is whether suf-
ficient compliance incentives exist if EPA and citizens cannot directly enforce PTE
limits in federal court.”*® EPA wanted to explore these two options with stakehold-
ers for a future rulemaking on PTE limits and enforceability.

Nonetheless, the D.C. Circuit felled the last PTE definition later that year by
vacating the definition as applied to the Title V program.*® The 1995 transition
policy, originally to be in effect for only two years, was extended until a rule could
be promulgated, and the term “federally enforceable” in the PTE definition for
purposes of operating permits has been redefined to mean “federally enforceable or
legally and practicably enforceable by a State or local air pollution control agency”
at least for purposes of federal law.*

e Fugitive Emissions. As with the PSD and nonattainment NSR programs, fugi-
tive emissions are counted under Title V to determine major source status only for
certain source categories. The categories are listed under the definition for major
source and are the same categories under the PSD program.” Under the definition,
a major stationary source is a source that “directly emits or has the potential to
emit, 100 tpy or more of any air pollutant (including any major source of fugitive
emissions of any such pollutant, as determined by rule by the Administrator).”*
However, fugitive emissions of a stationary source will not be considered in
determining whether it is a major stationary source unless the source belongs to one
of the listed categories.”” In addition to the 26 specific categories, the list also
includes all other stationary source categories regulated by a standard promulgated
under section 111 or 112 of the Act, but only with respect to those air pollutants
that have been regulated for that category.* Therefore, the Title V permitting pro-
cess requires source categorization to determine the scope of the source and whether
fugitive emissions should be counted toward the total emissions.

e Regulated Air Pollutants. A source must emit a “regulated pollutant” to be
subject to the Title V program. Additionally, emissions of regulated pollutants
determine the permit fees imposed on a source under the permitting program.
Regulated air pollutants are defined at 40 C.F.R. § 70.2, including:*

e NOx and VOCs;

e pollutants with promulgated NAAQS (PM,,, PM less than 2.5 microns in di-

ameter, sulfur dioxide, ozone, nitrogen dioxide, CO, and lead);

e pollutants subject to NSPS under CAA § 111;

e air toxics subject to CAA § 112; and

e C(Class I and II substances under the stratospheric ozone program in CAA Title
VL

“"Memorandum from Steven A. Herman & Mary D. Nichols, U.S. EPA, on “Effective” Limits on
Potential to Emit: Issues and Options, at 3-4 (Jan. 31, 1996).

“?Memorandum from Steven A. Herman & Mary D. Nichols, U.S. EPA, on “Effective” Limits on
Potential to Emit: Issues and Options, at 5 (Jan. 31, 1996).

(lean Air Implementation Project v. EPA, 1996 WL 393118, No. 96-1224 (D.C. Cir. 1996).
“U.S. EPA, Extension of January 25, 1995 Potential to Emit Transition Policy (Aug. 27, 1996).
40 C.FR. § 70.2.

%40 C.FR. § 70.2.

740 C.FR. § 70.2.

%40 C.F.R. § 70.2.

%940 C.FR. § 70.2; Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air
Pollutant for Purposes of Title V (Apr. 26, 1993) [hereinafter Wegman Memo].
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Note that “if a pollutant is regulated for one source category by a standard or other
requirement, then the pollutant is considered a regulated air pollutants [sic] for all
source categories.”® The exception to this rule is when a pollutant is regulated
under § 112(g)(2) as a case-by-case maximum achievable control technology (MACT)
determination under the toxics program. Additionally, states may add air pollutants
for regulation if they choose.

There are several exclusions when applying this definition to fee calculations only.
For purposes of determining a permit fee under 40 C.F.R. § 70.9(b)(2), carbon mon-
oxide, pollutants regulated solely by virtue of classification as a Class I or II
substance under CAA Title VI, and pollutants regulated solely because they are
subject to CAA § 112(r) prevention of accidental release provisions are not counted
in the fee determination.”

As previously discussed, all major sources are subject to the Title V permit
requirements, and therefore it is important to determine what constitutes a
“regulated air pollutant” for major source classification under CAA § 302(j). The def-
inition itself is written broadly,” but EPA has determined that a narrow interpreta-
tion is consistent with congressional intent and limits the definition to all pollutants
subject to regulation (i.e., control of emissions) under the CAA.*® This approach
parallels the interpretation given under the PSD program.**

Avoiding Title V: Synthetic Minors

A source that wishes to avoid Title V coverage altogether may opt for state non-
Title V programs or other EPA programs that limit the PTE or provide enforceable
limitations and/or criteria that enable the source to avoid Title V applicability. For
example, a new source otherwise subject to best achievable control technology or
lowest achievable emission rate under PSD or NSR programs that limits the emis-
sions to below the major source threshold amounts may escape Title V coverage (as
well as PSD and NSR LAER coverage).®® Sources that do so are referred to as
synthetic minor sources. This approach often receives greater scrutiny by the permit-
ting authority than a Title V permit, and detailed monitoring, recordkeeping, and
reporting requirements are typically imposed to ensure synthetic minor source
status. If the source fails to comply with those synthetic limitations or it is shown
that the limitations were fraudulent, then EPA or the state may bring an enforce-
ment action for operating without a permit, which may be applied retroactively from
the date when the source should have acquired the permit.®® Additionally, a source
may choose to obtain a Title V permit®” and use the enforceable limitations in the
operating permit to preclude coverage in other programs, such as NSR. This carries
the same scrutiny and risk of enforcement for fraudulent permitting, however.

®Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air Pollutant for
Purposes of Title V, at 3 (Apr. 26, 1993) (emphasis in original).

5140 C.F.R. § 70.2.

2Under CAA § 302(g), “the term ‘air pollutant’ means any air pollution agent or combination of
such agents, including any physical, chemical, biological, radioactive . . . substance or matter which is
emitted into or otherwise enters the ambient air. Such term includes any precursors to the formation
of any air pollutant.” 42 U.S.C.A. § 7602(g), CAA § 302(g).

®Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air Pollutant for
Purposes of Title V, at 4 (Apr. 26, 1993).

**Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air Pollutant for
Purposes of Title V, at 5 (Apr. 26, 1993).

%See James T. O'Reilly et al., Clean Air Permitting Manual S-35 (1997).
*®James T. O'Reilly et al., Clean Air Permitting Manual S-35 (1997).

*"Sources that are not automatically included in the coverage are not excluded from applying for
an operating permit if they desire, so long as they have the potential to become a major source.
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Application Requirements

General Requirements
Permit applications should “contain information to the extent needed to determine
major source status, to verify the applicability of part 70 or applicable requirements,
. and to compute a permit fee (as necessary).”® A source that is subject to a
permit program must obtain a permit on the date of permit program approval or the
date the source falls under the purview of the permit program.*®® A source must ap-
ply for an operating permit within one year of when the source becomes subject to
the program after EPA grants full, partial, or interim approval of the state program.®
If a source requires a PSD or NSR permit under the preconstruction review
programs of Parts C or D or must meet the requirements of § 112(g) (i.e., hazardous
air pollutant source modifications), the source must obtain an operating permit or
permit revision within one year of commencing operation after the state obtains ei-
ther full, partial, or interim approval for their program.®' Sources subject to the acid
rain Phase II program were required to submit an application by January 1, 1996,
for sulfur dioxide and January 1, 1998, for nitrogen oxides.®
Permit renewals must be filed at least six months before permit expiration, and
this requirement may be extended out to 18 months if a state chooses.®®

e General. A permit application must contain:®

e identifying information for the facility, such as name, address, telephone
number, contact individual at site, and owner;

e a description of the source’s products and processes by SIC code;

e all emissions for a major source;

e all emissions of regulated air pollutant;

e description of all points of emissions and emissions rates;

e description of fuels, raw materials, production rates, and operating schedules;

e identification and description of air pollution control equipment and compli-
ance monitoring devices;

e limitations on source operations or work practice standards;

e description of all applicable requirements;

e description of applicable test methods for each requirement;

e explanation of proposed exemptions;

e a compliance plan that includes:

1. a statement that sources currently in compliance will continue to comply;
2. a statement that sources becoming subject to requirements will meet
those requirements; and
3. a statement and plan of how sources not in compliance will achieve
compliance;
e a compliance schedule, including certification reports at least every six
months; and
e certification by a responsible official that the application is true, accurate, and
complete.

%8.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications 6 (1995)
[hereinafter White Paper Number 1].

%942 U.S.C.A. § 7661b(a), CAA § 503(a).

8042 U.S.C.A. § 7661b(c), CAA § 503(c); 40 C.F.R. § 70.5(a)(1).
142 U.S.C.A. § 7661b(c), CAA § 503(c); 40 C.F.R. § 70.5(a)(2).
2492 U.S.C.A. § 7651g(d), CAA § 408(d); 40 C.F.R. § 70.5(a)(1)(iv).
840 C.FR. § 70.5(a)(1)(ii).

%40 C.FR. § 70.5(c).
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EPA’s White Paper Number 1, released on July 10, 1995, offers guidance as to
how each of these requirements can be met.*® For example, the guidance “enables
and encourages” the use of:

e tons per year (tpy) estimates for emissions units only where meaningful and
these may be based on generally available information rather than new stud-
ies or testing;

e emissions descriptions rather than estimates for emissions not regulated at
the source (unless required for fee calculations, permit shield, major source
determinations, or plantwide applicability determinations);
checklists for emissions from insignificant activities;
exclusions for trivial or insignificant activities;
group treatment for certain activities;
the operating permit process to reconcile existing NSR and federally enforce-
able terms with the Title V permit;
citations for applicable requirements with qualitative descriptions for emis-
sions units; and

e certifications of compliance status which do not require re-evaluation of previ-
ous applicability decisions.%®

Permit revision applications need only contain information relevant to the change.®”

“Unless the permitting authority requests additional information or otherwise
notifies the applicant of incompleteness within 60 days of receipt of the application,
the application shall be deemed complete.”® The applicant has a duty to supplement
and correct the application when the applicant becomes aware of incorrect
information.

The permitting authority has 18 months to act on a completed permit application.®
The failure of the permitting authority to act within the specified time period is
deemed a final action by the agency and subject to review in state court.”” CAA
§ 503(d) provides an application shield that protects a source from violations for
operating without a permit between the time a completed application is submitted
and the time a final decision is made by the permitting authority.”

The requirement of certification by a responsible official”® is not a superficial one.
This signature is often known as the “designated felon” signature because the
responsible official is legally responsible in an enforcement action. Therefore, the
responsible official should be someone who understands the Title V process and the
judgment calls that underlie the information in the permit.™

e Conditions. Under Title V permits, facilities must agree to conditions regarding
emissions. The stipulations are based on prohibitions under the state programs that
are written into facility permits. One of the main conditions in permits is the prohi-
bition against circumvention. Facilities are not allowed to use any plan, activity, or
device to conceal or appear to minimize emissions in order to circumvent any state

%57.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications 6 (1995).
%7.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications 2, 3 (1995).
%740 C.F.R. § 70.5(a)(2).

%840 C.F.R. § 70.7(a)(4).

%940 C.F.R. § 70.7(a)(2).

42 U.S.C.A. § 7661a(b)(7), CAA § 502(b)(7).

"See 40 C.F.R. § 70.7(b).

The definition of “responsible official” is found at 40 C.F.R. § 70.2.

"See Shannon S. Broome & Charles H. Knauss, Preparing the Title V Permit Application, in The
Clean Air Act Handbook 485-86 (Robert J. Martineau & David P. Novello eds., 1998).
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or federal regulations. Also, facilities are not allowed to circumvent any emission
control devices that are required under the permit. Other prohibitions can include:

e violating any provision of the CAA or regulations;

e operating air emission sources without a permit (with exceptions);

e operating a source out of compliance with emission standards unless autho-

rized by permit;

e open burning (with exceptions);

e falsifying information in permits or reports; and

e creating a nuisance such as odors.
Each state program usually includes prohibitions or conditions such as these, but
they can also include other stipulations involving specific areas, such as the burning
of used oil. The applicable stipulations should be included in the individual facility’s
permit.

e Insignificant Units and Activities. EPA may approve a list of “insignificant
activities and emissions levels” that do not have to be included in a permit applica-
tion as long as the omitted information is not required for applicable requirement
determinations nor for fee calculations.” This policy is a significant exception for
many businesses, given the expanded definition of regulated air pollutant. EPA re-
alized that “in many cases these pollutants are emitted in amounts of no signifi-
cance to air quality management,” and that it would be “unduly burdensome” to
require applicants to quantify and account for all emissions.” The compilation of
this list is solely the responsibility of the states so that states can address their
unique air quality management issues effectively,” although EPA must ultimately
approve the list. EPA has published a list of examples of activities that it considers
trivial and insignificant to serve as a starting point for states.” The basis for a
state’s determination that an activity is “insignificant” was a common issue that
EPA comments on in appropriate Title V programs, and these activities must still
be included in the Title V permit.

e Generic Applicable Limits. In addition to specific limitations incorporated into a
facility’s Title V permit, states also include generic applicable limitations that apply
to all sources subject to Title V. One of the most widely used generic limitation is
the opacity standard. An opacity standard generally prohibits the visible emission of
smoke and other particulate matter. For example, under the Illinois code, visible
emissions cannot exceed an opacity of 30%, even during startups and malfunctions.™
Another way that states impose generic limitations is through the use of process
weight rates. Under the Colorado Air Quality Control Commission Regulations,
owners and operators of all manufacturing processes must limit the emissions of
particulate matter (and sulfur dioxide if applicable) from the process into the atmo-
sphere depending on the process rate weight of the equipment.” Agencies provide
tables containing the process weight rates for facilities to use. The process weight

740 C.FR. § 70.5(c). This means the information must not be necessary to determine: (1) which
requirements apply; (2) whether the source is in compliance with applicable requirements; or (3)
whether the source is major. U.S. EPA, White Paper for Streamlined Development of Part 70 Permit
Applications 8-9 (1995).

Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air Pollutant for
Purposes of Title V, at 5 (Apr. 26, 1993).

Memorandum from Lydia N. Wegman, U.S. EPA, Definition of Regulated Air Pollutant for
Purposes of Title V, at 6 (Apr. 26, 1993).

""U.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications, at Attach-
ment A (1995).

7835 T11. Admin. Code §§ 212.123(a) & 212.124(a).
5 Colo. Code Regs. § 1001-3 (2002) (Regulation No. 1, § II1.C); 5 Colo. Code Regs. § 1001-8 (2002)
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rate is generally defined as “the actual weight or engineering approximation thereof
of all materials except liquid and gaseous fuels and combustion air introduced into
any process per hour.”®

e Trivial Activities. Pursuant to EPA’s White Paper Number 1, certain activities
may be treated as trivial activities and presumptively omitted from Title V permit
applications.®' These activities are presumed to have either no or negligible emis-
sions—much lower than “insignificant” emissions—or are otherwise not correctly
Title V. By omitting these trivial activities from the permit application and permit,
the facility does not have to count emissions from these activities in their emissions
inventories. Based on this list, many states have adopted a list of trivial activities
into their air permitting regulations. States can either use the list provided by EPA
or modify the list as appropriate since EPA’s list is “intended to exclude many simi-
lar activities” from Title V permitting.?* The following is a sampling of what EPA
considers trivial activities:*

e emissions from mobile sources and landscaping equipment;

e air-conditioning and ventilating units used for human comfort;

e non-commercial food preparation;

e consumer use of office equipment and products;

e janitorial services and laundry activities;

e bathroom vent emissions and tobacco smoking rooms and areas;

e plant maintenance and upkeep activities not associated with manufacturing;

e portable electrical generators;

e hand-held equipment for buffing, polishing, cutting, drilling, etc.;

e storage tanks that will not emit any VOC or HAP;

e vents from continuous emissions monitors and other analyzers;

e equipment used for surface coating, painting, spraying operations that do not
emit any VOC or HAP;

e bench-scale laboratory equipment;

e process water filtration systems and demineralizers with water tanks and
vents;

e boiler water treatment operations, not including cooling towers;

fire suppression systems; and

e steam vents and safety relief valves, steam leaks, cleaning operations,
sterilizers.

Emissions Inventory

The most onerous task of preparing an operating permit application is completing
the emissions inventory, which can take up to one-half of the time needed to prepare
the application.’* The AP-42 Manual provides emission factors that can be used in
calculating PTE, but sources should understand that the AP-42 emission factors

(Regulation No. 6, Part B, § III).
8035 111. Admin. Code § 211.5250.

81U.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications, at Attach-
ment A (1995).

8(J.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications, at Attach-
ment A (1995).

80.S. EPA, White Paper for Streamlined Development of Part 70 Permit Applications, at Attach-
ment A (1995).

#Compiling Inventory Biggest Task in Permit Application, Consultant Says, 26 Env’t Rep. (BNA)
446 (1995).
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represent averages.’* Quantifying emissions with averages requires balancing the
risk of underestimating and possibly violating the permit if there is a corresponding
permit limit with overestimating and the payment of higher permit fees and/or
subjection to more stringent control requirements. “[S]Jources should include
disclaimers in the inventory for those results that are calculated and not based on
actual measured emissions” that may help serve as evidence in establishing
compliance.®®

Compliance Requirements

States also require facilities to provide compliance-related information in their
permit applications. Compliance-related information usually includes a compliance
plan, what type of monitoring will be used, and compliance certification.

e Compliance Plan. All sources subject to the Title V permitting requirements
must submit a compliance plan with its application.®” The compliance plan must
contain: the compliance status of the source; a statement that the source will
continue to comply with requirements it is in compliance with; a statement that the
source will timely comply with new requirements; a description of how the source
will achieve compliance if there is current noncompliance; and a compliance
schedule.®® For sources not in compliance with any requirements, the compliance
schedule will consist of enforceable actions with milestones for remedial measures
that will lead to compliance.®® The schedule must include deadlines for the remedial
actions and a date for full compliance. This schedule must be at least as strict as
any administrative order or judicial consent decree.*® Even with a compliance sched-
ule in place a source can still be subject to an enforcement action for violating the
underlying requirement. For sources required to have a compliance schedule, the fa-
cility must submit certified progress reports to the agency at least every six months
according to the compliance schedule.”

e Compliance Certification. Part 70 of the regulations also requires that facilities
submit a compliance certification with their permit applications.® Thus, for each ap-
plicable requirement, the applicant must certify, under penalty of law, whether or
not the source is in compliance. The compliance certification must include: a certifi-
cation of compliance with all applicable requirements by a responsible corporate of-
ficial; a statement of the methods used for determining compliance; a schedule for
submitting compliance certifications during the permit term; and a statement
regarding the compliance status of the source with any enhanced monitoring and
compliance certification requirements.*

For certification, a facility must review the CAA, all local, state and federal
regulations, all permit requirements, and all SIP provisions to determine which
requirements are Title V “application requirements” and whether or not the facility

85ee Clara G. Poffenberger, The Role of Emission Factors in Permitting and Enforcement, in The
Emission Inventory: Key to Planning, Permits, Compliance, and Reporting 7-9 (Air & Waste Mgmt.,
1996).

8Rolf R. von Oppenfeld, Diane M. Evans, & J. Christopher Vamos, Minimizing the Risks Created
by an Emissions Inventory, in The Emission Inventory: Key to Planning, Permits, Compliance, and
Reporting 138 (Air & Waste Mgmt., 1996).

840 C.FR. § 70.5(c)(8).

840 C.F.R. § 70.5(c)(8)(1), (ii), and (iii).
8940 C.F.R. § 70.5(c)(8)(iii)(C).

940 C.F.R. § 70.5(c)(8)(iii)(C).

9140 C.F.R. § 70.5(c)(8)({iv).

9240 C.FR. § 70.5(c)(9).

%40 C.FR. § 70.5(c)(9)d), (ii), (iii), and (iv).
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is in compliance with these applicable requirements. If the facility is not in compli-
ance with all the requirements, then it must submit a compliance plan to meet
those requirements, as stated above. Compliance certification will be based on emis-
sions data submitted with the application that demonstrate compliance during a
particular time period. If a facility is uncertain whether it will remain in compliance
for the permit period, the facility may want to be proactive and submit a compliance
plan to implement changes in the future to ensure total compliance.

The compliance certification must be certified by a responsible corporate official
who must certify that based on information and belief after reasonable inquiry, the
statements and information in the document are true, accurate, and complete.*
Under the definitions, a responsible corporate official means:

a president, secretary, treasurer, or vice-president of the corporation in charge of a
principal business function, or any other person who performs similar policy or decision-
making functions for the corporation, or a duly authorized representative of such person
if the representative is responsible for the overall operation of one or more manufactur-
ing, production, or operating facilities applying for or subject to a permit and either: (i)
the facilities employ more than 250 persons or have gross annual sales or expenditures
exceeding $25 million (in second quarter 1980 dollars); or (ii) the delegation of authority
to such representatives is approved in advance by the permitting authority.®

Monitoring Requirements

Under the operating permit rules, Title V sources must meet three basic reporting
and recordkeeping requirements: periodic monitoring; reporting; and compliance
certification. Periodic monitoring is the basic requirement for Title V reporting,
while compliance assurance monitoring (CAM) increases the monitoring, reporting,
and recordkeeping requirements for major sources subject to the rule.

e Compliance Assurance Monitoring. Certain emission units at Title V sources are
subject to additional requirements under the CAM rule. Under the final CAM rule,
sources must submit a CAM plan for monitoring the performance of pollutant-
specific emissions units (PSEUs).”* CAM obligations are triggered if the major
source satisfies all of the following criteria:

e is subject to a federally enforceable emissions limitation or standard for a pol-
lutant for which the source is major;

e achieves compliance with such emissions limitation or standard by use of a
control device;

e has the potential to emit, before controls, an amount greater than or equal to
the amount in tons pre-year required for the site to be classified as a major
source under Title V; and

e is not otherwise exempt from CAM.”

e Periodic Monitoring. All Title V sources must conduct periodic monitoring for
every applicable requirement using the terms, test methods, units, averaging
periods, and statistical methods consistent with the requirements in 40 C.F.R.
§ 70.6(a)(3). The requirements for periodic monitoring are discussed further in this
Article in the permit contents section.

Permit and Application Shields
Permit and application shields allow the facility to submit and have reviewed an

%40 C.F.R. § 70.5(d).
%40 C.F.R. § 70.2.

%U.S. EPA, Compliance Assurance Monitoring, 62 Fed. Reg. 54900 (Oct. 22, 1997) (codified at 40
C.FR. Part 64).

9740 C.F.R. § 64.2(a), (b).
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application for a permit without being in violation of operating without a permit.
However, this allowance is not automatic and the owner or operator needs to take
the necessary steps to obtain a permit or application shield.

e Application Shield. If an applicant has submitted a timely and complete applica-
tion for a Title V permit, and the agency has not yet acted on that permit, the
source’s failure to have the permit is not a violation of the CAA unless the delay in
final action is due to the failure of the applicant to timely submit required informa-
tion to the permitting authority.?® The application shield does not, however, affect
the requirement that any source have a preconstruction permit under title I of the
Act.”® Thus, the application shield will not protect a source that is constructing if
the construction requires a preconstruction review permit.

e Permit Shield. When a source has a permit, compliance with the permit is
deemed compliance with all “applicable requirements” as of the date of permit issu-
ance if: (1) the permit specifically includes and identifies the applicable require-
ments; or (2) the permitting authority makes an explicit determination that other
provisions (referred to in the determination) are not applicable.'® The permit shall
not shield or otherwise lessen the Administrator’s authority under § 7603 (emer-
gency orders), liability for previous violations, applicable requirements of the acid
rain program, compliance with EPA information requests, or the authority of the
director to requirement compliance with new applicable requirements adopted after
the permit is issued.’ A permit that does not expressly state that a permit shield
exists is presumed not to provide a shield.'” Therefore, the owner or operator needs
to be sure to request a permit shield.

Streamlining Applications

A source may choose to streamline its application and permit by grouping multiple
requirements into a single set of terms.'”® “The overall objective would be to
determine the set of permit terms and conditions that will assure compliance with
all applicable requirements for an emissions point or group of emissions points so as
to eliminate redundant or conflicting requirements.”® Streamlining an application
requires cooperation and mutual assent from both the applicant and the permitting
authority. This approach may be used in the initial formulation of the draft permit
and as a way to alter an already completed application without a formal amendment.

Streamlining requires a demonstration of adequacy. This adequacy determination
is discussed in detail in EPA’s White Paper Number 2, but to summarize, the
streamlined requirements must assure “compliance with all applicable require-
ments it subsumes.”'” Streamlining involves an eight-step process for the applicant
and permitting authority:

e Step One—Compare all applicable requirements to be streamlined and those

that are currently applicable, distinguishing between compliance, monitoring,

%49 U.S.C.A. § 7661b(d), CAA § 503(d).

9940 C.F.R. § 70.5(a)(6).

190500 42 U.S.C.A. § 7661c(f), CAA § 504(f); 40 C.F.R. § 70.5(f)(1).
1915ee 42 U.S.C.A. § 7661c(f), CAA § 504(); 40 C.F.R. § 70.5(H(3).
19240 C.FR. § 70.5()(2).

'90.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 6 (1996). CAA § 504(a) and (f) provide the legal authority for streamlining. 42
U.S.C.A. § 7661d(a), (f), CAA § 504(a), (f).

1%U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 6 (1996).

%U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 11 n.9 (1996). The procedures for adequacy determination are discussed, at 8-11.
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and work practice provisions.
e Step Two—Determine most stringent emissions standard for each emission
unit pollutant combination.
Step Three—Propose a single set of permit terms to include most stringent
emissions limitation and applicable monitoring, reporting, and recordkeeping.
Step Four—Certify compliance.
Step Five—Develop a compliance schedule.
Step Six—Propose a permit shield for streamlined requirements.
Step Seven—Permitting authority determines adequacy of proposal.
Step Eight—Permitting authority must note use of streamlining to EPA and
the public.'®

Permitting Process

Preparing and evaluating an operating permit is a time consuming and
complicated job for both the applicant and the permitting authority. For the permit
application, the source must assemble background information and emissions data,
develop compliance and monitoring plans, assess past compliance, and anticipate
future requirements. Submitting the application is only the beginning because the
source should continue to work with the permitting authority during review of the
application and drafting of the permit.

Trigger Dates, Due Dates, and the Application Shield

A Part 70 Operating Permit program becomes effective as a matter of law on the
date of EPA approval or the EPA promulgation date.'” After a program becomes ef-
fective, sources are given a certain amount of time to apply for a permit. Generally,
a permit application must be submitted within 12 months after a source becomes
subject to the permit program, though a permitting authority may establish an
earlier deadline for application submissions.'® In addition, a modified source that
qualifies as a major source must submit an application within 12 months of com-
mencing operation or earlier if required.' A source with a Title V permit that is
modified so that it becomes subject to a new program must revise the permit within
the specified time frame. However, if the permit prohibits such a modification, the
source must obtain the permit revision before commencing operation.'°

Title V permits cannot be issued for more than five years except permits for mu-
nicipal waste incineration units.""" When a permit expires, the source’s right to oper-
ate is terminated unless a timely and complete renewal application has been
submitted."? A source is required to submit its renewal application six months prior
to the expiration date, and a state can require an earlier submission but not earlier
than 18 months before expiration.'®

After a source submits its permit application or renewal application, the source is
covered under the application shield. This means that if a source submits a timely
and complete application while it awaits final action by the permitting authority,

1%(y.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating

Permits Program 14-16 (1996).
19749 U.S.C.A. § 7661a(h), CAA § 502(h).
1940 C.FR. § 70.5(a)(1){).
19940 C.F.R. § 70.5(a)(1)(i).
"9%0 C.FR. § 70.5(a)(1)(ii).
™40 C.FR. § 70.6(a)2).
240 C.FR. § 70.7(c)(1)(ii).
340 C.F.R. § 70.5(a)(1)(ii).
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the source cannot be held in violation of operating without a permit."* However, the
application shield ceases to apply if the source fails to submit any additional infor-
mation deemed to be needed to complete the application by the specified deadline.®
If the state does not issue or deny the renewal permit prior to the expiration of the
original permit, then the agency can either extend the permit term until the re-
newal permit is issued or denied, or state that all terms and conditions of the
permit, including the permit shield, will remain in effect until the renewal permit is
issued or denied."®

Public Notice and Comment and Public Participation

13

A]ll permit proceedings . . . shall provide adequate procedures for public notice
including an opportunity for public comment and a hearing on the draft permit.”""”
“Adequate procedures” includes notice by publication in general circulation
newspapers and by the permitting authority’s mailing list. The notice must identify
the source facility and include information regarding how to obtain the draft permit,
application, and any other relevant information to the permit process. A hearing is
not automatically required, but may be required under certain rules, such as when
a specified number of interested parties request a hearing. The permitting authority
must provide at least 30 days for public comment on the “draft permit” and give at
least 30 days notice prior to any scheduled public hearing.

EPA Opportunity to Object

Under CAA § 505(a)(1), the state permitting authority must transmit to EPA
(usually the region office) a copy of the permit application, draft permit, proposed
permit, and final permit. Upon an agreement with EPA, a summary of the applica-
tion and compliance plan may be provided rather than the whole application.®

Section 505(b) governs EPA objections. If EPA determines that the permit does
not comply with the CAA or the SIP, then EPA must notify both the state permit-
ting authority and the applicant in writing of its objections. These objections must
be made within 45 days of receipt of the “proposed permit.” EPA can also send com-
ments (i.e., suggestions rather than mandates) to the permitting authority, and the
permitting authorities’ response is part of the permitting record. If there is no objec-
tion, then the permit may be issued by the permitting authority. Within 60 days af-
ter this 45-day review period, any person may petition EPA to object to the permit.
The petition must “be based only on objections . . . that were raised with reason-
able specificity during the public comment period provided by the permitting
agency”."” EPA has 60 days to grant or deny the petition. Any denial is subject to
judicial review. Note that a petition itself does not affect the permit if it has already
been issued.

A permit may not be issued if EPA objects. The permitting authority must either
modify, terminate, or revoke the permit within 90 days." If this time period passes
without such action, EPA may issue or deny the permit. The initial 90-day period
may be extended for another 90 days if EPA determines that further information is

1440 C.FR. § 70.7(b).

%40 C.FR. §§ 70.5(a)(2), 70.7(b).

1840 C.F.R. § 70.4(b)(10).

740 C.F.R. § 70.7(h); see 42 U.S.C.A. § 7661b(e), CAA § 503(e).
840 C.FR. § 70.8(a).

1949 U.S.C.A. § 7661d(b)(2), CAA § 505(b)(2).

12049 U.S.C.A. § 7661d(b)(3), (c), CAA § 505(b)(3), (c).
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required.” Only the final action to issue or deny a permit is judicially reviewable.

For nonmajor source categories, EPA may waive the § 505 notification
requirements.'?

Affected State Review

The state permitting authorities must receive and review the Title V permitting
applications for completeness and accuracy. Besides providing copies of permit ap-
plications to EPA for review, the agency must notify all affected states of each draft
permit submitted for public comment. Affected states are states within 50 miles of
the permitted source and other adjacent states whose air quality may be affected.'®
After reviewing the draft permit, the affected states may make recommendations to
the permitting authority, and if the permitting authority does not adopt the recom-
mendations, then the authority must provide its reasoning in writing to the affected
state and EPA."*

Judicial Review

States that receive approval to run an operating permit program must provide
judicial review. In these states, state court review is the sole means of review-no
challenges may be brought in federal court except for EPA’s failure to veto.'® Review
is available to the applicant, anyone who participated in the public participation
process, and “any other person who could obtain judicial review of such actions
under State laws.”"?® This list includes anyone who would have Article III standing
under the U.S. Constitution. Challenges to the permit must be filed within 90 days
of final permit action or within 90 days of when new grounds arise. This 90-day
limit may be shortened by the state. Note that this deadline may arise before
completion of a petition to the EPA Administrator for permit review and denial
under CAA § 505(b)(2). “Thus, a state court challenge may have to be filed without
waiting for an EPA response if the right to judicial review is to be preserved.”"*

In 1994, EPA disapproved Virginia’s state permit program for failing to provide
for adequate judicial review.'?® Virginia had attempted to limit judicial review to
those who had “pecuniary and substantial” interests. The U.S. Court of Appeals for
the Fourth Circuit upheld EPA’s disapproval and ruled that the Virginia proposal
did not comply with the CAA.'®

After the expiration of the applicable review provisions for the permit, permit

12149 U.S.C.A. § 7661d(e), CAA § 505(e).
2240 C.F.R. § 70.8(a)(2).

240 C.FR. § 70.2.

2440 C.FR. § 70.8(b)(2).

25Gee 42 U.S.C.A. § 7661a(b)(6), CAA § 502(b)(6). If, after the EPA review period for a permit, any
person petitions EPA for failure to object to the permit and EPA denies the petition, the denial may be
reviewed in the U.S. Court of Appeals per CAA § 307. Note that the EPA denial will be from the EPA
Environmental Appeals Board, to whom the Administrator has delegated petition review authority. See
generally Nancy Firestone & Elizabeth Brown, Ensuring the Fairness of Agency Adjudications: The
Environmental Appeals Board’s First Four Years, 2 Envtl. Law. 291, 321 (1996).

12640 C.F.R. § 70.4(3)(x).

27 Arnold W. Reitze Jr., Air Pollution Control Law: Compliance & Enforcement 217 (Envtl. L. Inst.
2001).

28(.3. EPA, Clean Air Act Disapproval of Operating Permits Program; Virginia, 59 Fed. Reg.
31183, 31184 (June 17, 1994).

2%Virginia v. Browner, 80 F.3d 869, 26 Envtl. L. Rep. (Envtl. L. Inst.) 21245 (4th Cir. 1996). Vir-
ginia subsequently received interim approval in 1997.
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terms and conditions may not be challenged in a subsequent enforcement action.'

General Permits

CAA § 504(d) allows permitting authorities to issue general permits covering
numerous similar sources. A source covered under a general permit is still subject
to the substantive requirements of 40 C.F.R. Part 70 and must still file an applica-
tion with the permitting authority."” A general permit may not be used for affected
sources under the acid rain program.'® There must be public participation (i.e., no-
tice and comment) in the formulation of the general permit, but not for a source ap-
plication under the general permit. The permit program must be submitted to EPA
for approval under either SIP or CAA § 112 authority.” The general permit program
must require that:

e general permits apply to a specific and narrow category of sources;

e sources opting for general permit coverage provide notice and reporting re-
quirements;

e general permits restrict PTE through specific and technically accurate limits;

e general permits contain specific compliance monitoring requirement;

e general permit limits are based on practically enforceable averaging times;
and

e violations of the general permit are violations of state and federal law and
may result in major source coverage.'

“The primary purpose . . . is to provide an alternative means for permitting
sources for which the procedures of the normal permitting process would be overly
burdensome, such as area sources under section 112.”"* General permits may be
used to cover source categories and small businesses as well as discrete emissions
units at industrial complexes and major sources."'®

EPA has listed three main considerations for sources that desire to be covered
under a general permit:

First, categories of sources covered by a general permit should be generally homogenous
in terms of operations, processes, and emissions. All sources in the category should have
essentially similar operations or processes and emit pollutants with similar
characteristics. Second, sources should not be subject to case-by-case standards or
requirements. . .. Third, sources should be subject to the same or substantially similar
requirements governing operations, emissions, monitoring, reporting, or
recordkeeping.'®

Note that regardless of any permit shield provisions, if a source is later determined
to not qualify for the general permit (e.g., submission of false or misleading data),
the source is subject to enforcement for operating without an operating permit.' In-
dividual sources may be issued an individual permit or a certification letter by the

30J.S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32265 (July 21, 1992);
Sierra Club v. Georgia Power Co., 443 F.3d 1346, 1356 n.15 (11th Cir. 2006).

13142 U.S.C.A. § 7661c(d), CAA § 504(d); 40 C.F.R. Part 70.6(d).
13240 C.F.R. § 70.6(d)(1).

3 Memorandum from Kathie A. Stein, U.S. EPA, Guidance on Enforceability Requirements for
Limiting Potential to Emit through SIP and:112 Rules and General Permits (Jan. 25, 1995).

¥ \Memorandum from Kathie A. Stein, U.S. EPA, Guidance on Enforceability Requirements for
Limiting Potential to Emit through SIP and § 112 Rules and General Permits (Jan. 25, 1995).

3557 Fed. Reg. 32250-01, 32275.
13657 Fed. Reg. 32250-01, 32275.
3757 Fed. Reg. 32250-01, 32278.
840 C.F.R. § 70.6(d)(1).
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permitting authority. Revisions to general permits follow the same revision
procedures as other Part 70 permits. Additionally, the issuance or denial of a gen-
eral permit by the permitting authority to a source is not a “final action” subject to
judicial review.'®

Temporary Sources

A source that changes location at least once during the term of a permit may be
eligible for a temporary source permit. This is a “single permit authorizing emis-
sions from similar operations by the same source owner or operator at multiple
temporary locations.”" Affected sources, however, are not eligible for a temporary
source permit. These permits must contain conditions that provide for: (1) compli-
ance with 40 C.F.R. Part 70 requirements; (2) compliance with all applicable require-
ments at each location; and (3) the owner or operator to notify the permitting
authority at least 10 days in advance of a location change.'

Title V Interface With Other Programs

The Accidental Release Prevention Program

Permitting authorities under Title V have certain responsibilities regarding the
accidental release prevention program.'* The Title V permitting authority does not
review the adequacy of the accidental release prevention plan but only the content
of the plan as required under 40 C.F.R. Part 68. The air permitting authority
defined specific responsibilities in 40 C.F.R. § 68.215(e). These are:

e verifying the source has registered a risk management plan;

e verifying the source has submitted a source certification;

e ensuring compliance through records review or inspections; and
e initiating enforcement actions when necessary.

Registering the plan and ensuring compliance through a records review can both
be accomplished by accessing EPA’s RMP*Info database, which is available to the
implementing agency from EPA. Ensuring source certification is achieved through
checking the Title V permit application. The permitting authority may delegate
these responsibilities, but “in no circumstance can a permitting authority absolve
itself of the responsibility for ensuring that the activities are performed.”'* Any fees
associated with implementing these responsibilities are recoverable under the Title
V fees program.

New Source Review

One of the fundamental principles behind the operating permit program is to put
all the source’s requirements into one document. With that goal in mind, permitting
authorities may integrate the preconstruction review requirements under NSR into
the operating permit.’** Therefore, if NSR follows the procedural and compliance-
related requirements of the operating permit program (e.g., EPA and affected state
review), then an “existing [Tlitle V permit can be administratively revised to reflect

13940 C.F.R. § 70.6(d)(2).
14040 C.F.R. § 70.6(e).
140 C.F.R. § 70.6(e).

2G0e Memorandum from Steven J. Hitte, U.S. EPA, on Title V Program Responsibilities Concern-
ing the Accidental Release Prevention Program (Apr. 20, 1999).

8U.S. EPA, Frequently Asked Questions and Responses Regarding Title V Program Responsibili-
ties of the Accidental Release Prevention Program (1999).

1%40.S. EPA, Final Operating Permits Program, 57 Fed. Reg. 32249, 32258 (July 21, 1992).
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the results of the integrated NSR process.”"* However, the probability remains high
that the NSR program will lack substantially similar requirements, and that the
source will require a Title V permit review for its preconstruction permit under
NSR.

Hazardous Air Pollutants and § 112

One of the requirements of the state program submittal to EPA is a legal opinion
affirming that the state has the authority to implement the CAA § 112 air toxics
program.'* This means the state must be able to accept delegation to impose and
enforce MACT, generally achievable control technology, and residual risk analyses.
The state must also be capable of implementing case-by-case MACT determinations
for sources where EPA fails to issue a categorical standard within 18 months of the
deadline. However, sources that only emit HAPs may be covered by a general permit,
if applicable.

Section 112(g)(2) and (3) states that no person shall construct, reconstruct, or
modify a HAP major source without ensuring that the MACT determinations are
met and included in the operating permit. As of October 16, 2000, states could enact
an “equivalency by permit” program that allows states to include permit terms and
conditions that supplant federal HAP standards through the Title V permit.'"

Acid Rain Program

The acid rain provisions in Title IV are to be implemented through the Title V
operating permit program in conjunction with the acid rain permit program.'® For
“affected sources” under Title IV, the Title V permit must include prohibitions
against emissions beyond the allowances granted in accordance with Title IV, and
the operating permit application must include the standardized acid rain forms if
applicable. Additionally, permits “issued to implement [Title IV] shall be issued for
a period of 5 years, notwithstanding [Title V].”'* CAA § 403(f) states that allow-
ances “may be received, held, and temporarily or permanently transferred” under
the acid rain program regardless of the operating permit as long as the affected unit
does not emit more than the allowances grant. Nothing in the Title V provisions
may affect allowances for affected units,’ and the acid rain provisions cannot affect
compliance with requirements under other sections of the CAA."™

CAIR and CAMR

The Clean Air Interstate Rule (CAIR)'*® and the Clean Air Mercury Rule (CAMR)'"®
provisions are to be implemented through the Title V operating permit program,
similar to the Acid Rain program. Emission reduction requirements begin under
CAIR on January 1, 2009 and under CAMR on January 1, 2010, although required
monitoring equipment must be in place one year before these dates. Under CAIR,
Title V permits must be opened by June 2007 to add these requirements, and states
are actively promulgating state rules in 2006 to implement in CAIR and CAMR.

1%5J.S. EPA, Final Operating Permits Program, 57 Fed. Reg. 32249, 32259 (July 21, 1992).
1%6(J.S. EPA, Final Operating Permits Program, 57 Fed. Reg. 32249, 32258 (July 21, 1992).

“7J.S. EPA, Hazardous Air Pollutants: Amendments to the Approval of State Programs and
Delegation of Federal Authorities, 65 Fed. Reg. 55810 (Sept. 14, 2000); 40 C.F.R. § 63.94.

849 U.S.C.A. §§ 7651g(a), 7661e(b), CAA §§ 408(a), 506(b).
1949 U.S.C.A. § 7651g(a), CAA § 408(a).

%0492 U.S.C.A. § 7651g(b), CAA § 408(Db).

%142 U.S.C.A. § 7651b(f), CAA § 403(f).

%270 Fed. Reg. 25162 (May 12, 2006).

18370 Fed. Reg. 28606 (May 18, 2006).
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Title V Operating Permit Content
Given the extensive list of requirements that Title V permits must address, it is
not surprising that the permit contents are considerably more detailed and exact-
ing, particularly on monitoring, recordkeeping, and reporting, than most other

permits. This part of the Article examines the detailed content requirements for a
Title V permit. Section 504 of the CAA Amendments of 1990 states that:

[elach permit issued . . . shall include enforceable emission limitations and standards,

a schedule of compliance, a requirement that the permittee submit to the permitting
authority, no less often than every 6 months, the results of any required monitoring,
and such other conditions as are necessary to assure compliance with applicable require-
ment1s540f this chapter, including the requirements of the applicable implementation
plan.

The final rule for the operating permit program enumerates nine requirements

for permit content:

e a fixed term or duration;
e limits and conditions to assure compliance with all applicable requirements;
e a schedule of compliance;
e inspection, monitoring, recordkeeping, reporting, and compliance certification
requirements to ensure compliance with permit terms and conditions;
reopening conditions for major sources;
provisions for permit revision, termination, modification, or reissuance;
e provisions ensuring operational flexibility allowing for minor changes without
a “revision” under certain circumstances;
e provision that nothing in the Title V permit affects allowances under the acid
rain program; and
e provision that all alternative operating scenarios be identified by the source
and included in the permit.'®
Each term or condition in the permit must reference the authority for that term."®
Additionally, the permit must include standard provisions for inspection and entry,
a severability clause, and similar boilerplate language.’™

Emission Limits

Emissions limits in permits “translate generally applicable standards and duties
into source-specific emission limitations.”"® The permit must contain the limitation
on emissions as determined by the applicable standard. Applicable standards
include, at a minimum, limits imposed by NSPS issued for sources under CAA
§ 111, sources subject to regulation under the HAP regime in § 112, incineration
standards under § 129, limits under the acid rain and ozone sections (Titles IV and
VI, respectively), reviews of major sources and new sources for PSD under § 165,
limits under the SIPs, and any other applicable standard. The actual numeric limi-
tations are found scattered throughout the Federal Register, Code of Federal Regula-
tions, and state regulations codified into the SIP. The NAAQS generally are not
included in the emissions limitations for major sources; these requirements are
implemented through the SIP. NAAQS generally are not “applicable requirements”
for Title V operating permit purposes. However, NAAQS and requirements under

%449 U.S.C.A. § 7661c(a), CAA § 504(a).

5.S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32298 (July 21, 1992).
%640 C.F.R. § 70.6(a)(1)().

¥7See 40 C.F.R. § 70.6(a)(5) to (6).

"8 David P. Novello, Overview of the Title V Operating Permit Program, in The Clean Air Act
Handbook 456 (Robert J. Martineau, Jr. & David P. Novello eds., 1998).
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visibility standards are considered “applicable requirements” for temporary

sources.™®

One issue that frequently arises is differences between currently applicable state
law and regulations and those approved for inclusion in the SIP.'® These differences
arise because states and local air pollution control authorities are constantly in the
process of revising their regulations and submitting some, but not all, of these revi-
sions to EPA for inclusion in the SIP. In many cases, there will be delays between
when a SIP revision is submitted and when EPA approves it."" Whether a rule is
SIP-approved is important because EPA “only recognizes and can only enforce the
SIP-approved rules.”’®® How the differences between state law requirements and
SIP-approved requirements are handled depends on several factors.

If the permitting authority is only including federally applicable requirements in
its Title V permit program, which is permissible, although rare, only the approved
SIP language would be included in the permit because the revised state law or
regulation is not part of the SIP and hence not a federally enforceable requirement
that must be included in the permit. There is no question about state-only require-
ments because they are not included in the permit under such an approach.

If the permitting authority is including both state and federally applicable require-
ments in its Title V permit program, which is usually the case, the permitting
authority may elect to take one of the following approaches. First, permit authori-
ties may base the permit on the state rule if the rule has been submitted for SIP ap-
proval and is equivalent to or more stringent than the currently enforceable SIP
requirement.'® Second, if the state rule is less stringent than the SIP or differs
significantly, then the permit must incorporate the SIP-approved rule and the state
rule until the state rule is approved in the SIP." Third, if the state rule is not
intended to be included in the SIP, or if the permitting authority does not wish to
make the state rule federally enforceable, the state rule may be included in the
permit and designated a “state-only” condition. As a state-only condition, it would
not be enforceable by EPA or citizens groups under the federal CAA. Moreover,
these approaches are complicated by the fact that it can often be quite difficult to
determine precisely which rules constitute a state’s SIP.

Regardless of the approach taken, the permitting authority must identify the
origin and authority for each term and condition included in the permit and identify
any differences in the form included in the permit from that set forth in the underly-
ing applicable requirement.'®® Where the applicable SIP or standard allows an
“equivalency” determination, the permit must contain provisions to ensure that any
resulting emissions limit has been demonstrated to be quantifiable, accountable, en-
forceable and based on replicable procedures.' Finally, where other applicable
requirements under the federal CAA are more stringent than acid rain provisions

%957 Fed. Reg. at 32564

'®y.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 3 (1996).

®'While delays are typically less than 18 months in most regions, it is not unknown for a program
revision to be pending for years.

82J.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 2 (1996).

'8U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 3 (1996).

'89U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 3 (1996).

18540 C.F.R. § 70.6(a)(1)().
18640 C.F.R. § 70.6(a)(1)(iii).
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under Title IV, the permit must include both as federally enforceable conditions.'”

Permit Duration
An operating permit under Title V may be issued for a term up to five years.'®
For affected sources under the acid rain program of Title IV, the permit shall issue
for a five-year term.'™ Solid waste incinerators subject to regulation under CAA
§ 129(e) may have an operating permit for a period up to 12 years, with a review
every five years." Prior to permit expiration, a source should submit an application
for permit renewal.

Monitoring, Recordkeeping, and Reporting

The permit content requirements for monitoring, recordkeeping, and reporting
are found at 40 C.F.R. § 70.6(a)(3)."" Emissions units at sources are often subject to
different requirements under different emissions regulations, and the monitoring
requirements of each standard to which the source is subject must be included in
the permit.'”

These monitoring requirements break down into three major divisions: (1) moni-
toring required by a specific applicable requirement, such as an NSPS, NESHAP, or
SIP provision; (2) CAM applicable to certain large emissions units using control de-
vices; and (3) periodic monitoring or “gap-filling” requirements where there is either
no monitoring or inadequate monitoring in the applicable requirement(s) and CAM
does not apply.

Monitoring, Recordkeeping, and Reporting Required by an Applicable Requirement

The Title V program is very clear that all monitoring and testing requirements
set forth in an applicable requirement must be specified in the permit.'” If more
than one monitoring or testing recordkeeping or reporting requirement applies to a
particular emissions unit or operation, sources and permitting authorities have the
option of “streamlining” those requirements. Streamlining is permissible if the new,
single set of monitoring or testing requirements “is adequate to assure compliance
to least to the same extent as the monitoring or testing applicable requirements
that are not included in the permit as a result of such streamlining.””* Streamlining
is often used for opacity standards (where visible emissions observation for a lower
opacity standard gives clear assurance that a higher opacity standard is also being
met) and other standards to minimize duplicative monitoring, recordkeeping, and
reporting.

Compliance Assurance Monitoring

Compliance assurance monitoring or CAM applies to emissions units that, before
controls, have potential emissions in excess of the applicable “major source”
threshold. CAM is authorized by § 504(b) of the federal CAA. The applicability of
CAM, the development of a CAM plan, and related issues are discussed below.

Some standards require little or no testing, such as certain NSPSs or SIP provi-
sions, although they may have a testing reference method. In these cases, the

%740 C.F.R. § 70.6(a)(1)(i).

18849 U.S.C.A. § 7661a(b)(5)(B), CAA § 502(b)(5)(B); 40 C.F.R. § 70.6(a)(2).
8949 U.S.C.A. § 7651g(a), CAA § 408(a); 40 C.F.R. § 70.6(a)(2).

740 C.FR. § 70.6(a)(2).

"IThe statutory authority exists at 42 U.S.C.A. § 7661c(b), CAA § 504(b).
25¢¢ 40 C.F.R. § 70.6(3)1)(A).

340 C.FR. § 70.6(a)(3)Q)(A).

740 C.FR. § 70.6(a)(3)Q)(A).
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permit must require some form of periodic monitoring, even if noninstrumental test-
ing or monitoring is involved, and recordkeeping itself may satisfy the monitoring
requirement.'” CAM satisfies the periodic monitoring requirements.

The permitting authority maintains broad discretion in establishing these periodic
monitoring requirements.'” Continuous emissions monitoring is not required under
Title V if “alternative methods are available that provide sufficiently reliable and
timely information for determining compliance.”’”” The permit may also allow
streamlining of the monitoring requirements as long as the monitoring or testing
assures compliance.'” Testing requirements must be EPA approved. For insignifi-
cant emissions units,' if a regular program of monitoring would not “significantly
enhance” compliance assurance, then no monitoring is required.'®

The permit must include all recordkeeping requirements. Records for monitoring
must include:

e the date, place, and time of sampling or measurements;

the date analyses were performed;

who performed analyses;

analytical techniques or methods used;

results of analyses; and

operating conditions at the time of sampling or measurement.'®

Reports of monitoring must be submitted at least every six months, and records
must be retained for five years. Any deviation from permit requirements must also
be reported in these six-month reports, and all of these reports and records must be
signed and certified by a responsible official.

On October 22, 1997, EPA published the CAM rule."® The CAM rule is designed
to fulfill monitoring requirements contained in Title V (and Title VII)."®® Sources
subject to the rule must follow established criteria in monitoring the operation and
maintenance of control equipment so as to provide reasonable assurance of compli-
ance with applicable emission standards, and report to state and local regulators
whether or not they are in compliance. The CAM requirements satisfy the periodic
monitoring requirements.

e Applicability. Whether a facility is subject to the CAM rule is determined on a
pollutant-by-pollutant basis for each “emissions unit” (i.e., to each pollutant-specific
emissions unit, or PSEU). The CAM rule adopts by reference the Part 70 definition
of “emissions unit” to mean “any part or activity of a stationary source that emits or
has the potential to emit any regulated pollutant or any pollutant listed under sec-
tion 112(b) of the Act [Hazardous Air Pollutants].”'®*

In addition, the CAM rule only applies to those PSEUs that use a “control device”

17540 C.F.R. § 70.6(2)(3)(0)(B).

®U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 32 (1996).

17742 U.S.C.A. § 7661c(b), CAA § 504(b).
17840 C.F.R. § 70.6(2)(3)(A).

79.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 29 n.21 (1996).

'8y.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 32 (1996).

8140 C.F.R. § 70.6(a)(3)({i)(A).

®250¢ U.S. EPA, Compliance Assurance Monitoring, 62 Fed. Reg. 54900 (Oct. 22, 1997) (codified at
40 C.F.R. Part 64); U.S. EPA, Technical Guidance Document: Compliance Assurance Monitoring (1998).

183Gee 42 U.S.C.A. §§ 7414(a)(1), (a)(3), 7661b, 7661c, CAA §§ 114(a)(1), (a)(3), 503, 504.
18440 C.F.R. §§ 64.1, 70.2.
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to achieve compliance with an “applicable emission limitation or standard.” The rule
narrowly defines “control device” to mean “equipment, other than inherent process
equipment, that is used to destroy or remove air pollutant(s) prior to discharge in
the atmosphere,” while “applicable emission limitation or standard” is broadly
defined to mean “any applicable requirement that constitutes an emission limita-
tion, emission standard, standard of performance, or means of emission limitation
as defined under the Act.”’® However, CAM requirements do not apply to inherent
process equipment “necessary for the proper or safe functioning of the process, or
material recovery equipment.”’®® In order to determine if the equipment is not a
control device, the owner or operator must determine if:

1. the primary purpose of the equipment is to control air pollution;
2. the material recovery equipment makes economic sense or is it so costly that
it would be deemed a pollution control device; and
3. the equipment would still be installed if there were no air quality regulations
in place.
If the equipment is not primarily for air pollution control, it is cost effective, and it
would still be installed even without the regulations, then it is inherent process
equipment and not subject to the CAM requirements. Further, if the unit can reset
its emission limit without the control device, then it is also not subject to CAM.
Other CAM exemptions include emissions limits promulgated after November 15,
1990, under the NSPS or NESHAP programs, the federal acid rain program, and for
minor sources under Title V.'® However, “applicable requirement” parallels the
Title V definition and therefore limits the CAM rule to federally enforceable
requirements.'®

As stated previously, units using control devices must have “potential pre-control
device emissions” equal to or greater than the applicable major source threshold.
Note that any emission reductions achieved by the control device are not taken into
account, even if the owner or operator generally is allowed to do so under the
regulatory definition of “potential-to-emit.”’® However, enforceable operating hour
restrictions, throughput restrictions, control device efficiency factors, and similar
enforceable restrictions are taken into account. These restrictions may help a unit
escape the CAM applicability threshold.

To summarize, sources that satisfy all of the following criteria are subject to
CAM:

e the source is subject to Part 70 or Part 71 for any pollutant (i.e., major source);

e the emissions unit is subject to a limitation or standard for the applicable

regulated air pollutant (or a surrogate thereof) for which the source is major;

e the emissions unit uses a control device to achieve compliance with any such

emission limitation or standard;

e the emissions unit has “potential pre-control device emissions” required to

classify the unit as a major source; and

e the emissions unit is not otherwise exempt from CAM.'°

The CAM rule also provides several exemptions with respect to certain emission
limitations or standards for which the underlying requirements already establish

840 C.FR. § 64.1.

840 C.FR. § 64.1.

8740 C.FR. § 64.2(a)(3) & (b)(1).
840 C.FR. § 64.1.

89Gee 40 C.F.R. § 64.2(a)(3).
%40 C.FR. § 64.2.
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adequate monitoring and with respect to certain municipally owned utility units.
The exempted emission limitations or standards are as follows:

emission limitations or standards proposed by EPA after November 15, 1990,
under the NSPS or HAPs programs;

Title VI stratospheric ozone protection requirements;

Title IV acid rain program requirements;

requirements that apply solely under an approved emissions trading program;
emission cap requirements under Title V; or

emission limitations or standards for which a Title V permit specifies a
continuous compliance determination method that does not use an assumed
control factor.

The CAM rule also exempts backup utility power emissions units'' that are
municipally owned if the owner or operator provides documentation in a Title V
operating permit application that:

the utility unit is exempt from all monitoring requirements in 40 C.F.R. Part
75;

the utility unit is operated for the sole purpose of providing electricity during
periods of peak electrical demand or emergency situations and will be oper-
ated consistent with that purpose throughout the permit term; and

the utility unit’s actual emissions, based on the average annual emissions
over the last three years of operation (or shorter time period for units with
fewer than three years of operation), are less than 50% of the amount in tons
per year required for a source to be classified as a major source and are
expected to remain so.

e CAM Plan Requirements. The CAM rule requires owners and operators to
develop and propose, through the Title V permit process, a CAM plan that satisfies
specified criteria. An owner or operator must submit two general categories of infor-
mation with a Title V permit application to propose a CAM plan: general informa-
tion necessary to justify the appropriateness of the proposed monitoring; and infor-
mation to justify the appropriateness of the indicator ranges to be used for reporting
exceedances or excursions.'” A CAM plan must contain:

monitoring designed to obtain data for one or more indicators of emission
control performance for the control device, any associated capture system and,
if necessary, processes at a PSEU;

an appropriate range or designated condition for each selected indicators such
that operation within the range provides a reasonable assurance of ongoing
compliance with emission limitations or standards for the anticipated range of
operating conditions (including the detection of any bypass of the control de-
vice to the atmosphere);

specifications for obtaining data that are representative of the monitored
emissions or parameters;

for new or modified monitoring equipment, verification procedures to confirm
the operational status of the monitoring prior to the required monitoring com-
mencement date;

quality assurance and control practices that are adequate to ensure the
continuing validity of the data;

specifications for the frequency of monitoring, data collection procedures, and,
if applicable, the period over which discrete data points will be averaged for
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the purpose of determining whether an excursion or exceedance has occurred;

e a justification for the proposed elements of the monitoring (some monitoring
systems are presumptively acceptable such as continuous emission monitoring
systems (CEMS), continuous opacity monitoring systems (COMS), and predic-
tive emission monitoring systems (PEMS));

e control device (and process and capture system, if applicable) operating
parameter data obtained during an applicable compliance or performance test
(or its equivalent); and, if necessary,

e an implementation plan for installing, testing, and operating the monitoring.'*

The three basic elements of the CAM plan are the background information, the
monitoring approach, and the justification. The background information provides in-
formation on the PSEUs including a brief description of the unit, applicable emis-
sion limit or standard, the applicable pollutant, and existing monitoring require-
ments under other programs.' The description of the monitoring approach in the
CAM plan should include the general criteria, the performance criteria, and any
special criteria. The general criteria include any performance indicators and/or
indicator ranges along with the device for measuring the indicator.'”® The perfor-
mance criteria include data representativeness, verification of operational status,
quality assurance and quality control procedures, monitoring frequency, and data
collection procedures.'® Sources using a CEMS, COMS, or PEMS must include the
applicable indicators, indicator ranges, performance criteria, and exceedance report-
ing procedures as special criteria.'” The owner or operator has to justify the choice
of monitoring approach in the CAM plan by including information to demonstrate
that the selected monitoring plan meets the requirements of the CAM rule. The
justification must demonstrate that the control devices and processes achieve compli-
ance with applicable emission limits and are maintained to minimize emissions.'®
The justification step can be simplified by selecting a monitoring method based on
EPA guidance, which is then considered as “presumptively acceptable monitoring.”**

Potentially acceptable monitoring methodologies for complying with CAM require-
ments can include CEMS, COMS, and PEMS. EPA suggests a five-step approach for
selecting a monitoring method:

1. summarize current monitoring procedures;
2. evaluate current monitoring procedures to determine if they meet CAM
criteria;
3. determine if current monitoring procedures can be modified to meet CAM
criteria;
4. identify potential monitoring approaches that meet CAM criteria; and
5. select the most reasonable approach that meets CAM criteria.?®
EPA has released technical guidance on CAM that includes examples of the types of
monitoring that can be used to satisfy CAM requirements for various control devices

193Gee 40 C.F.R. §§ 64.3, 64.4.
194Gee 40 C.FR. § 64.4.

%540 C.FR. § 64.3(a).

%40 C.F.R. § 64.3(b).

%740 C.FR. § 64.3(d).

840 C.F.R. § 64.4(b).

19940 C.F.R. § 64.4(b).

2001y S. EPA, Technical Guidance Document: Compliance Assurance Monitoring 2-21 to 2-23 (Aug.
1998).

157



§ 12:87 Law or ENVIRONMENTAL PROTECTION

and emission units, and provides case studies from actual situations.?’

If monitoring problems develop under the CAM plan, the owner or operator must
take corrective action to restore proper operation. If there are too many corrective
actions or if the source falls outside the monitoring range for extended periods (EPA
has suggested 5% of measurements), then the source must develop a quality
improvement plan (QIP) to improve the quality of the monitoring data or correct
control equipment failure.?® The Title V permit may include circumstances that will
trigger a QIP requirement, or EPA or a state agency may require a QIP based on
available documentation or other information regarding CAM operation and
maintenance.

CAM plans should be submitted with either the Title V permit application or the
permit renewal depending on the unit size and the schedule in the regulations.?®
Large PSEUs, units whose PTE exceeds the major source threshold with emission
controls operating, must submit the plan with the initial permit if the application
has not been submitted by April 20, 1998.2* Otherwise, if the source had an operat-
ing permit or complete application before April 20, 1998, the CAM submittal require-
ment is deferred until permit renewal.*® However, the CAM plan submittal can also
be required prior to renewal if the source applies for a significant modification to the
permit or significantly modifies a pending application after the April 20, 1998,
date.?® All other small emission units subject to CAM do not have to submit plans
until the renewal of the operating permits.?” The operating permit must also include
the CAM plan requirements including the monitoring approach, data availability
requirements, indicator ranges, and a statement concerning the obligations to do
monitoring, reporting and recordkeeping.?”® The CAM plan itself typically is not
included in the permit.

e Reporting and Recordkeeping Requirements. Title V reports that involve CAM
must include summary data on the number, duration, and cause of: excursions from
indicator ranges; emission limitation exceedances; any corrective actions taken; and
monitor downtime incidents (other than those associated with zero and span or
other daily calibration checks).?® In addition, the report must document QIP
implementation and completion activities, if applicable.?"

In addition to the general recordkeeping required by Title V, the owner or opera-
tor must maintain records of monitoring data, and monitor performance data, cor-
rective actions taken, any written QIP and related implementation activities, and
other supporting information required to be maintained under CAM (e.g., data used
to document the adequacy of monitoring, records of monitoring maintenance, or cor-
rective actions).?"

It is important to note that operation outside of the prescribed indicator ranges
(i.e., an exclusion) may not mean that the unit is in violation or has exceeded its

20'J.S. EPA, Technical Guidance Document: Compliance Assurance Monitoring 2-21 to 2-23 (Aug.
1998).

20240 C.FR. § 64.8.

20340 C.FR. § 64.5.

20440 C.FR. § 64.5(a)(1).

20540 C.F.R. § 64.5(a)(3).

20540 C.F.R. § 64.5(a)(2).

2740 C.FR. § 64.5(b).

20840 C.F.R. §§ 64.4, 70.6(2)(3)(A).
20940 C.FR. § 64.9(a).

21940 C.FR. § 64.9(a).

21140 C.F.R. § 64.9(b).
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permit limit.

Periodic Monitoring

A source’s operating permit must contain all emissions monitoring and analysis
procedures or test methods based on any apphcable requirements. If an applicable
requirement, such as NSPS, does not require periodic testing or monitoring, the
permit must require monitoring sufficient to yield reliable results that are represen-
tative of compliance with permit terms and conditions.?’? The permit must also
contain requirements covering use, maintenance, and installation of the monitoring
equipment.?”® If monitoring shows a deviation from permit terms, the owner or
operator must report the deviation promptly to the permitting agency.?"* In addition,
facilities must keep all monitoring records for five years from the time of generation
and also keep records of calibration and maintenance where required.””® If an emis-
sion unit is subject to the CAM rule, then the CAM requirements can also be used
to satisfy the periodic monitoring requirements.

e EPA’s Periodic Monitoring Guidance and Litigation. On September 15, 1998,
EPA issued its periodic monitoring guidance for state and local permitting authori-
ties to use in evaluating whether sufficient monitoring is contained in each facility’s
federal operating permit to assure compliance with regulations developed to meet
CAA requirements.?’® Under the guidance, the permitting authority evaluates
whether monitoring, including recordkeeping, reporting, or periodic testing, applies
to the emissions unit in question under existing applicable requirements for that
unit. If the already-required monitoring is sufficient to yield reliable data from the
relevant time period and is representative of the source’s compliance with a particu-
lar applicable requirement, then no further monitoring (for that applicable require-
ment at that emission unit) is required in the permit. If additional monitoring is
required, the permitting authority will consider the following factors (as well as any
others that may apply on a case-by-case basis) to determine the appropriate periodic
monitoring methodology:

e the likelihood of violating the applicable requirement (i.e., the margin of

compliance with the applicable requirement);

e whether add-on controls are necessary for the unit to meet the emission limit;

e the variability of emissions from the unit over time;

e the type of monitoring, process, maintenance, or control equipment already

available for the emission unit;

e the technical and economic considerations associated with the range of pos-

sible monitoring methods; and

e the kind of monitoring found on similar emission units.

On April 14, 2000, however, the D.C. Circuit ruled that EPA violated the
Administrative Procedure Act by seeking to expand monitoring activities under the
CAA through the use of guidance rather than a rule.?”” The decision states that
nothing in EPA’s existing Title V operating permit regulations gives state authori-
ties a “roving commission to pore over existing [s]tate and federal standards, to
decide which are deficient, and to use the permit system to amend, supplement,

#1240 C.F.R. § 70.6(2)(3)1)(B).

#1840 C.F.R. § 70.6(2)(3)(1)(C).

#1%0 C.F.R. § 70.6(a)(3)(iii)(B).

#1840 C.F.R. § 70.6(a)(3)(ii)(B).

218y . EPA, Periodic Monitoring Guidance, available at http:/www.epa.gov/Region7/programs/art
d/air/title5/t5memos/pmguide.pdf.

#17See Appalachian Power Co. v. EPA, 208 F.3d 1015, 1026, 30 Envtl. L. Rep. (Envtl. L. Inst.) 20560
(D.C. Cir. 2000).
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alter or expand the extent and frequency of testing already provided.”®'® The ruling
sets aside EPA’s periodic monitoring guidance in its entirety and specifically says
that states cannot use the guidance or EPA’s existing operating permit regulations
to “conduct more frequent monitoring of its emissions than that provided in the ap-
plicable state or federal standard, unless that standard requires no periodic testing,
specifies no frequency, or requires only a one-time test.”?® Periodic monitoring is
thus applicable in only three specific circumstances:

e no periodic monitoring (recordkeeping in lieu of monitoring) is required;
e a test method, but no frequency is specified; or
e only a one-time test is required.

In the wake of this decision, EPA rejected two Title V permits for not containing
sufficient monitoring.?® Instead of relying on the vacated “periodic monitoring” pro-
visions, EPA argued that the “umbrella” monitoring provisions of 40 C.F.R.
§ 70.6(c)(1) required additional monitoring if the existing monitoring was not suf-
ficient to assure compliance.??' In other words, EPA opened that periodic monitoring
could be used where a permit did not contain any monitoring, and the umbrella
monitoring provision could be used where a permit contained insufficient monitor-
ing, as determined by the permitting authority. In 2002, EPA proposed to codify this
interpretation,? but reversed its position and in a final rule in 2004, stated that
those were not separate regulatory standards, and therefore, the umbrella provi-
sions could not be used to supplement monitoring meeting the periodic monitoring
requirements.?® EPA’s final rule was challenged, and the D.C. Circuit vacated the
final rule for failure to comply with the Administrative Procedure Act. The court
held that the final rule was not a “topical outgrowth” of the proposed rule.?*® Accord-
ingly, the Title V monitoring requirements are still evolving.

Compliance Plan and Schedule Requirements

The compliance plan and schedule requirements should generally mirror the

requirements found in the permit application at 40 C.F.R. § 70.5(c)(8). This includes:

e a description of the compliance status of the source;

e a description of the applicable requirements and statements affirming existing
and future compliance;

e a compliance schedule that denotes existing compliance, states that require-
ments becoming effective during the term of the permit will be timely met,
and for sources that are not in compliance, a schedule of enforceable remedial
measures and milestones; and

e submission of progress reports.

218A ppalachian Power Co. v. EPA, 208 F.3d 1015, 1025, 30 Envtl. L. Rep. (Envtl. L. Inst.) 20560,
20564 (D.C. Cir. 2000).

#9Appalachian Power Co. v. EPA, 208 F.3d 1015, 1028, 30 Envtl. L. Rep. (Envtl. L. Inst.) 20560,
20565 (D.C. Cir. 2000).

2201 the Matter of Pacificorp’s Jim Bridger and Naughton Electric Utility Steam Generating
Plants, Petition No. VIII-00-1 (Nov. 16, 2000), http://www.epa.gov/region07/programs/artd/air/title5/peti
tiondb/petitions/woc020.pdf; In the Matter of Fort James Camas Mill, Petition No. X-1999-1 (Dec. 22,
2000), http:/www.epa.gov/Region7/programs/artd/air/title5/petitiondb/petitions/fort_james_decision
1999.pdf.

2140 C.FR. § 70.6(c)(1) states that each Title V permit must contain “compliance certification, test-
ing, monitoring, reporting, and recordkeeping requirements sufficient to assure compliance with the
terms and conditions of the permit.”

2267 Fed. Reg. 58561 (Sept. 17, 2002).

22369 Fed. Reg. 3202 (Jan. 22, 2004).

24Environmental Integrity Project v. EPA, 425 F.3d 992 (D.C. Cir. 2005).
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Note that a compliance plan, as described in § 503(b is required to be included
in the permit application, but not in the permit itself.?® However, the permit must
contain a compliance plan in accordance with 40 C.F.R. § 70.5(c)(8), which requires
the compliance status of the source and statements that compliance will continue
and will be met. If a source is in noncompliance, then the source must provide a
narrative description of how it will achieve compliance.?”’

EPA expects that CAM data will provide owners or operators with reliable data to
reach a conclusion about their compliance status. However, note that CAM data
does not replace but merely supplements the Title V certification requirement. CAM
data does not necessarily provide unequivocal proof of compliance or noncompliance.
CAM excursions or exceedances may raise questions about compliance status, but
may not conclusively confirm that a source is in noncompliance. Such occurrences
only indicate a need to review the compliance information provided in order to
determine what, if any, compliance or enforcement action is warranted.

Progress reports for compliance schedules are due at least every six months.
These progress reports should include dates, milestones, and achievements required
under the compliance schedule and an explanation and corrective action measures if
any dates were missed.?®

Compliance certifications are due at least annually. This certification identifies
the specific terms or conditions, the testing methods used to determine compliance,
and the status of compliance for that term or condition.?®”® This certification should
also identify any deviations, exceptions, or exceedances that occurred during the
compliance period. Some states have developed forms for use in these certifications.

Under 40 C.F.R. § 70.6(c), the permit must contain conditions that permit entry
and inspection to the location of the permitted source and where the records are
kept. The permit must also allow, at reasonable times, access and copying of re-
cords, sampling or monitoring, and inspection of “facilities, equipment (including
monitoring and air pollution control equipment), practices, or operations regulated
or required under the permit.”?*

“Any document (including reports) required by a part 70 permit shall contain a
certification by a responsible official” for truth, accuracy, and completeness after
reasonable inquiry.*'

Permit Fees

Title V was designed to be self-funding. CAA § 502(b)(3)(A) provides that the
source shall pay an “annual fee . . . sufficient to cover all reasonable (direct and
indirect) costs required to develop and administer the permit program
requirements”.?® The costs should cover modeling, monitoring, analyses, preparing
guidance, preparing emissions inventories and tracking, and review of permits. The
collected fees may be used only for permit program costs. Regulated pollutants for
fee determinations include: (1) VOCs; (2) pollutants regulated under NSPS or the
air toxics program (§§ 111 or 112); and (3) criteria pollutants (except carbon

#5This section requires a plan “describing how the source will comply with all applicable require-
ments.” 42 U.S.C.A. § 7661b(b)(1), CAA § 503(b)(1).

2265 S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32254 to 32255 (July 21,
1992).

2740 C.F.R. § 70.5(c)(8)(ii)(c).

22840 C.F.R. § 70.6(c)(4).

22940 C.F.R. § 70.6(c)(5).

2040 C.F.R. § 70.6(c)(2)(iii).

2140 C.FR. § 70.6(c)(1); see 40 C.F.R. § 70.5(d).
2249 U.S.C.A. § 7661a(b)(3)(A).
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monoxide).??

The CAA provides that a state program providing for a $25 per ton fee is presumed
acceptable, while a state program using a lesser fee must demonstrate its
reasonableness.®* Due to political pressure, many states adopted the $25 fee mini-
mum rather than conducting an analysis of actual costs.?® In fact, early evidence
indicated that many states effectively subsidize the permitting program costs
because the fees charged are inadequate to cover the costs.?®® Note that the $25 per
ton minimum does not necessarily mean an actual charge of $25 per ton.?” “The
State is not required to assess fees on any particular basis and can use application
fees, service-based fees, emissions fees based on either actual or allowable emis-
sions, other types of fees, or any combination thereof.”®®® For purposes of assessing
adequacy, while EPA will accept other approaches, states may avail themselves of
the presumption only if “it would result in the collection and retention of an amount
not less than $25 per year [as adjusted . . .] times the total tons of the actual emis-
sions of each regulated pollutant (for presumptive fee calculation) emitted from part
70 sources.”?*

States may exclude from fee calculations:

e actual emissions from affected sources under the Title IV program,;

actual emissions exceeding 4000 tons per year;

pollutants regulated solely under § 112(r);

actual emissions already included in minimum fee calculation; and
insignificant quantities of actual emissions not required to be listed in the
permit.**

“No exemption is created for such pollutants which a particular source emits but for
which the source is not in fact subject to a specific regulatory requirement. On the
other hand, no fees are required from other ‘regulated air pollutants’ as defined
more expansively in [40 C.F.R.] § 70.2 in making the $25/tpy test.”**' The exemption
for affected sources under the acid rain program does not automatically exclude
utilities from permit fees.?”® States have discretion in imposing fees on utilities, al-
though EPA will not count those fees towards the state’s fee recovery requirement.

The fee schedule is adjusted to the consumer price index.?*® The $25 fee is no lon-
ger $25. The new presumptive minimum fee as of 2000 is $34.87 for Part 70
permits,® and $36.07 for Part 71 permits.?*®

349 U.S.C.A. § 7661a(b)(3)(B)({i), CAA § 502(b)(3)(B)(ii).
8449 U.S.C.A. § 7661a(b)(3)(B){), CAA § 502(b)(3)(B){); 40 C.F.R. § 70.9(b)(2)(D).

B5Arnold W. Reitze, Jr., Air Pollution Control Law: Compliance and Enforcement (Envtl. L. Inst.
2001).

265ee U.S. General Accounting Office, Air Pollution-Difficulties in Implementing a National Air
Permit Program 29-31 (1993).

B7Ror example, South Dakota charges $6.10 per ton annually for a regulated pollutant, Indiana
charges $33 per ton annually, and Maryland charges the $25 adjusted for the consumer price index.

285 S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32250-01, 32292 (July 21, 1992).
2940 C.FR. § 70.9(b)(2)(i).

24040 C.F.R. § 70.9(b)(2)(ii).

2157 Fed. Reg. 32250-01, 32292.

24257 Fed. Reg. at 32564; see 42 U.S.C.A. § 7651g(c)(4), CAA § 408(c)(4).

2340 C.FR. § 70.9(b)(2)(iv).

2\emorandum from Jeff Herring, U.S. EPA, Correction to Part 70 Presumptive Minimum Fee

Effective from September 2000 through August 2001 (Dec. 22, 2000). See Memorandum from Jeff Her-
ring, U.S. EPA, Annual Adjustment of Presumptive Minimum Fee for 40 CFR Part 70 and 40 CFR Part
71 (Sept. 18, 2000).
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Permit Shield

If a source is in compliance with its permit, it is considered to be in compliance
with all applicable requirements of the CAA if the requirements are included in the
permit and with any requirements specifically stated in the permit as not
applicable.?”® A permit shield is not automatically granted. Its existence must be
explicitly stated in the permit itself.?* The permit shield provisions are used to
ensure stability and certainty in the permitting process, as the purpose of the
permit is to provide a single resource enumerating all legal obligations and
requirements.

Requirements and terms must be included in the permit to be protected. This
includes negative declarations of requirements that do not apply.?”® If the permit is
silent regarding a requirement and it is later determined that the source has not
complied with that requirement, the source is in violation.?*® Therefore, require-
ments enacted after the permit was issued are not included in a permit shield. This
also means that a provision specifically identified in the permit but amended
subsequent to permit issuance is not covered by the shield because the amended
regulation could not have been contemplated in the permit issuance.®® It is clearly
imperative to identify all the requirements that do and do not apply to a source and
include those in the permit for maximum coverage and protection.

Streamlined permits should fall under the protection of the permit shield, and
“when the source complies with the streamlined requirement, the source will be
considered to be in compliance with all of the applicable requirements subsumed
under the streamlined requirement.”?’

Limitations

The permit shield is available at the discretion of the permitting authority. EPA
has adopted a “narrow” interpretation of the permit shield coverage,®® and it is not
as protective nor as certain as the permit shield offered under the Clean Water Act.

Sources seeking to obtain or renew a part 70 permit cannot be shielded from enforce-
ment actions alleging violations of any applicable requirements (including orders and
consent decrees) that occurred before, or at the time of, permit issuance. In addition,
sources may not be shielded from requests for information pursuant to section 114 of
the Act. The EPA has also provided that the shield will not extend to minor permit
modifications.?*

245Memorandum from Jeff Herring, U.S. EPA, Correction to the Part 71 Presumptive Minimum
Fee for Calendar Year 2001 (Dec. 22, 2000). See Memorandum from Jeff Herring, U.S. EPA, Annual
Adjustment of Presumptive Minimum Fee for 40 CFR Part 70 and 40 CFR Part 71 (Sept. 18, 2000).

24649 U.S.C.A. § 7661c(f), CAA § 504(P); 40 C.F.R. § 70.6(f).
24740 C.F.R. § 70.6(N(2).
24840 C.F.R. § 70.6(D(1)(ii).

249%[0]nly requirements that have been reviewed by the permitting authority and identified as
such in the permit can be shielded against.” U.S. EPA, Final Rule Operating Permits Program, 57 Fed.
Reg. 32250-01, 32277 (July 21, 1992).

20 8. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32277 (July 21, 1992).

#1.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program 8 (1996).

2257 Fed. Reg. 32250-01, 32278. “Put simply, a broad shield would effectively abrogate specific
Congressional mandates such as section 112 requirements . . . and would significantly handicap
States in their planning for effectiveness of new requirements designed to meet other Congressional
goals.”

2357 Fed. Reg. 32250-01, 32255; see 40 C.F.R. § 70.6(f)(3).
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The permit shield also does not cover acid rain requirements under Title IV,** nor
does it cover off-permit changes,*® administrative amendments, or certain emerging
provisions.?*®

Operational Flexibility

One of the greatest concerns of industry was the ability to respond to market
dynamics under a structured permit regime. CAA § 502(b)(10) directs EPA to
develop provisions that allow a source to make changes as long as the changes do
not result in changes under Title I (i.e., the NAAQS) nor result in emissions greater
than allowed in the original permit. Provisions allowing for operational flexibility
are codified at 40 C.F.R. § 70.4(b)(12). They include two mandatory and one optional
manner of providing operational flexibility. Other permit flexibility tools include
anticipated alternative operating scenarios and off-permit changes.

Section 502(b)(10) Changes

Section 502(b)(10) requires the federally approved operating permit program to
include:

Provisions to allow changes within a permitted facility . . . without requiring a permit
revision, if the changes are not modifications under any provision of subchapter I of this
chapter and the changes do not exceed the emissions allowable under the permit
(whether expressed therein as a rate of emissions or in terms of total emissions).
Provided, [t]hat the facility provides the Administrator and the permitting authority
with written notification in advance of the proposed changes which shall be a minimum
of 7 days, unless the permitting authority provides in its regulations a different time
frame for emergencies.?’

The Part 70 regulations repeat this basic requirement verbatim®® and lay out ad-
ditional procedural steps. First, the regulations repeat the requirement that the
proposed change cannot be a modification under any provision of Title I of the CAA,
which includes PSD, major source NSR, NSPS, and presumably modifications under
the Part 61 NESHAPs.*® Second, the notice required to the Administrator and the
permitting authority must include “a brief description of the change within the
permitted facility, the date on which the change will occur, any change in emissions,
and any permit term or condition that is no longer applicable as a result of the
change,” which covers situations, for example, where a permitted emissions unit is
removed from service.?®® A copy of this notification must be attached to the permit
and the regulations provide that the permit shield will not cover such changes.?'

Anticipated Alternative Operating Scenarios

The regulations provide that “reasonably anticipated operat ing scenarios” be
included in the permit.?®® This allows facilities to identify optional scenarios and
remain in compliance with the law. Terms and conditions required under the regula-
tions relating to anticipated alternative operating scenarios include: (1) recording in
the source’s log the switch to an alternative operating scenario; (2) the possible

2440 C.F.R. § 70.6(f)(3)(iii).

2540 C.F.R. §§ 70.6(b)(14)(iii), 70.7(e)(2)(vi).
2640 C.F.R. § 70.6(f)(3).

%7492 U.S.C.A. § 7661a(b)(10), CAA § 502(b)(10).
2840 C.F.R. § 70.4(b)(12).

2940 C.FR. § 70.4(b)(12){).

2040 C.F.R. § 70.4(b)(12)(Q)(A).

%140 C.FR. § 70.4(b)(12)0)(B).

%240 C.F.R. § 70.6(a)9).
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extension of the permit shield to cover the alternative operating scenario; and (3)
the alternative operating scenario must meet all applicable requirements in the
permit.

EPA proposed to clarify aspects of the use of the alternative operating scenarios
in a proposed rule in August 1995. The proposed definition included a limitation
that the alternative scenarios be limited to those the facility is “designed to
accommodate.”®®® However, in a draft version of operating permit rule revisions
released on February 18, 1998, EPA stated it was deleting the “designed to accom-
modate” language and that it “believes that new units or modifications should be
eligible for advance approval as alternative operating scenarios where the State
NSR program allows it and where the permitting authority approves the alternative
scenario(s) as such.”* Taking this approach one step further, EPA set forth criteria
for “advance approvals” in their draft operating permits program in White Paper
Number 3.2%

An advance approval incorporates terms allowing specified future changes without
additional approval or revisions.?®® There are many potential uses for advance ap-
provals, including “the addition of specific new process units, modifications to exist-
ing units, or even for the addition or modification of units which are not specifically
known but which are within a described category of changes.”?*

Off-Permit Changes

An off-permit change is a potentially powerful tool for a source. States may allow
changes to sources that are “not addressed or prohibited” in the permit without a

permit revision under three conditions:*®

e each change does not cause a violation of any permit term or condition;

e sources provide EPA with contemporaneous written notice of each change and
a description of the change; and

e the change is not covered under the permit shield.

Changes made under this provision are not subject to regulation or review until
permit renewal. This option is strictly a state program. If a state chooses to prohibit
off-permit changes as a matter of state law, then that prohibition is not federally
enforceable.?® If a change is made, the source must record the changes made and
the resulting emissions of a regulated air pollutant not included in the permit.?”®

EPA has proposed to eliminate the off-permit change provision.?”* The general
view is that anything not included in the permit is disallowed. EPA relies on CAA
§ 504(a)’s language that operating permits “assure compliance with applicable
requirements”.?? EPA therefore holds that the best way to assure compliance is to
require a permit revision or reopening for changes. However, until this proposal is

23(J.S. EPA, Proposed Rule Operating Permits Program and Federal Operating Permits Program,
60 Fed. Reg. 45529, 45565 (Aug. 31, 1995).

264U.S. EPA, Preamble to Revised Part 51 and Part 70: Draft, at 19 (Feb. 18, 1998).

265J.S. EPA, Design of Flexible Air Permits (2000) (draft for review and comment released on Aug.
7, 2000).

266(J.S. EPA, Design of Flexible Air Permits 10 (2000).
%7(J.S. EPA, Design of Flexible Air Permits 10 (2000).
2840 C.F.R. § 70.4(b)(14).

2940 C.F.R. § 70.4(b)(14).

27040 C.F.R. § 70.4(b)(14){v).

#71J.S. EPA, Proposed Rule Operating Permits Program and Federal Operating Permits Program,
60 Fed. Reg. 45530, 45533 (Aug. 31, 1995).

27249 U.S.C.A. § 7661c(a).
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finalized, the off-permit changes can still provide a great degree of operational flex-
ibility for sources.

Emissions Trading and Emissions Caps

Permitting authorities are required under the regulations to include a provision
in the permit that no permit revision is necessary for emissions trading.”® Under 40
C.F.R. § 70.4(b)(12), two schemes exist to allow flexibility in emissions trading. One
is optional and may be imposed at the permitting authority’s discretion, while the
second is mandatory and must be made available.

e Under the SIP. If the SIP authorizes facility emissions trading, then the source
may trade emissions within a facility without a permit revision and with seven-days
notice.””* The written notification must include, at a minimum:

e a description of the change;

e when the change will occur;

e any change in emissions;

e the permit requirements the source will comply with under the SIP emissions
trading provisions;
the SIP provisions the source will comply with; and

e the pollutants emitted.?*

The permit shield does not cover the SIP trading program because EPA views the
requirements as belonging to the SIP rather than the permit.?”®

“The effect is to give a source some of the same flexibility as if the SIP prescribed
a single overall emission limit for the entire facility.””” However, the usefulness of
this provision is limited to the willingness of a state to revise the SIP to allow this
sort of trading.

e Under a Federally Enforceable Emissions Cap. A permitting authority must al-
low emissions trading “in the permitted facility solely for the purpose of complying
with a federally-enforceable emissions cap that is established in the permit indepen-
dent of otherwise applicable requirements.””® The applicant must request that the
permit contain such terms, and the permit application must propose “replicable
procedures and permit terms that ensure the emissions trades are quantifiable and
enforceable.”®® Note that the standards must be federally enforceable; a state can
use state law to regulate more stringently and is not required to allow the same
flexibility.?®® The notification requirement is substantially the same as emission
trading under the SIP—requiring seven days notice and several specific items that
must be included in the notice.

Typically this provision is not used to meet applicable requirements but rather to
avoid meeting other potentially applicable requirements.?®' For example, if a source
meets the major source definition for Title V purposes with emission of 100 tpy but
wants to avoid new source review, with a threshold amount of 250 tpy, then the
source may adjust emissions levels within the source at emission units through

#340 C.F.R. § 70.6(a)(8).

#1440 C.F.R. § 70.4(b)(12)(ii).

#7540 C.F.R. § 70.4(b)(12)(i)(A).

%78y S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32249, 32268 (July 21, 1992).
#7 John-Mark Stensvaag & Craig N. Oren, Clean Air Act: Law and Practice 14-176 (1994).

2840 C.F.R. § 70.4(b)(12)(iii).

2940 C.F.R. § 70.4(b)(12)(ii).

280 John-Mark Stensvaag & Craig N. Oren, Clean Air Act: Law and Practice 14-178 (1994).
21Gee James T. O'Reilly et al., Clean Air Permitting Manual 16-59 (1997).
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trading and remain under the permitted cap, which would be between 100 and 250
tpy.

However, this flexibility may be lost if the emissions increase triggers Title I
modification requirements. It is also possible that the trigger for PSD and NSR is
low enough that the emissions increase would not shield the source from permit
modification requirements. With the increasing use and adoption of plantwide ap-
plicability limits under the PSD and NSR programs, this provision will be of decreas-
ing utility.

Because the provisions for emissions trading under this section are explicitly au-
thorized in the permit, the permit shield applies.

Emergency Provisions

An emergency situation constitutes an affirmative defense against a permit
exceedance.” “Emergency” is defined as:

any situation arising from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation requires immediate correc-
tive action to restore normal operation, and that causes the source to exceed a
technology-based emission limitation under the permit, due to unavoidable increases in
emissions attributable to the emergency. An emergency shall not include noncompliance
to the extent caused by improperly designed equipment, lack of preventative mainte-
nance, careless or improper operation, or operator error.?®

In addition, the emergency defense need not extend to all technology-based
standards. However, most technology-based standards incorporate a start-up,
shutdown, and malfunction exception to the standards. Note that the emergency
provision applies to technology-based standards and not health-based standards.
This approach is justified because the emergency provisions are meant to handle the
contingency of technological failures, and health-based standards are “formulated
largely without regard to the limits of technology.”?®

Conclusion

Title V permits can be complicated and time consuming to complete. Many differ-
ent programs and regulations can be required to be included in a Title V permit.
The goal of the Title V program is to have all the source’s requirements contained in
one permit. Accordingly, the Title V program process can often be overwhelming, es-
pecially for inexperienced persons. The intention of this section was to provide a
detailed review of the Title V program and the contents of a Title V permit. However,
this review should not substitute for reading and understanding the actual Title V
permit program regulations. Sources required to submit a Title V permit should
carefully read all the applicable state and federal regulations and consult an
experienced environmental attorney for further assistance.

V. NEW SOURCE REVIEW*
§ 12:88 Introduction

%240 C.F.R. § 70.6(g).

40 C.F.R. § 70.6(g)(1).

24 S. EPA, Final Rule Operating Permits Program, 57 Fed. Reg. 32250-01, 32279 (July 21, 1992);
see generally Natural Resources Defense Council v. EPA, 859 F.2d 156, 19 Envtl. L. Rep. (Envtl. L.
Inst.) 20016 (D.C. Cir. 1988) (under the Clean Water Act, water quality-based limitations not tied to
technological limitations).

*By Gregory Bradshaw Foote and Peter H. Wyckoff. Gregory Bradshaw Foote is Assistant
General Counsel in the Office of General Counsel at the U.S. Environmental Protection Agency in
Washington, D.C. Peter Wyckoff is a partner in the law firm of Gardner, Carton, and Douglas in
Washington, D.C. The views they express here are not necessarily those of the law firm or the Agency.
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The Clean Air Act, as amended,' sets four air quality goals, among others: (1) at-
tainment and maintenance of national ambient air quality standards (NAAQS); (2)
the prevention of significant deterioration (PSD) in clean air areas; (3) the preserva-
tion of natural visibility in our major national parks and wilderness areas; and (4)
the avoidance of significant risks from hazardous air pollutants.? The Act prescribes
mainly two means for achieving those goals: state implementation plans (SIPs) and
federal emission standards.® Both of these mechanisms apply to new sources of pol-
lution—and indeed they must in order to work, for the nation’s capital stock is
constantly changing and growing. In particular, § 110, the blueprint for SIP content,
requires each SIP to contain a program for the “regulation of the modification and
construction of any stationary source,” including specialized permit programs for ar-
eas still experiencing NAAQS violations and for PSD areas.* Sections 111 and 112
call upon EPA to create federal limitations on emissions from new stationary
sources.® And Title II of the Act sets, and requires EPA to set, federal limits on
tailpipe emissions from new mobile sources.®

This section focuses only on the § 110 requirements for new source review (NSR)
programs. It first describes the history of those requirements. It then turns to the
current specifics, which now appear primarily in EPA regulations and guidance.

The section does not review the content of the various SIPs, but only the federal
superstructure. Each SIP currently contains a NSR program. In some cases the
program is simple and unified, and in others, complex and multi-layered. The prac-
titioner, in dealing with a specific problem, should go beyond this section to the
specific content of the relevant SIP, and even beyond that to the interpretations of
that content by the relevant state officials. The NSR regulations that have found
their way into the SIPs are often intricate, surprisingly ambiguous, and ornately
encrusted with state and federal lore and precedent. The practitioner should also
double-check his or her key findings with those in the Environmental Protection
Agency (EPA) regional office who cover the relevant state program to be sure their
views are not different.”

§ 12:89 History—The Clean Air Act Amendments of 1970

When Congress overhauled the Clean Air Act in 1970, it required each SIP to
contain a “procedure” for the preconstruction review of “the location of new sources
to which a standard of performance [under § 111] will apply” for the purpose of

[Section 12:88]

"The most recent amendments occurred on November 15, 1990, when President Bush signed the
Clean Air Act Amendments of 1990 into law. While these amendments comprehensively overhauled the
Act, they left the basic structure of the new source review system as it was. The changes in that
system are substantial but not fundamental.

2See Clean Air Act §§ 110, 160—69, 169A, and 112, 42 U.S.C.A. §§ 7410, 7470-79, 7491, and 7412,
respectively. These goals and their relationship to each other, and to goals in EPA’s other statutes, are
discussed in Chapter 2. For more detailed discussion of the NAAQS, see § 12:1; for toxic air pollutants,
see § 12:58.

3See, e.g., Clean Air Act §§ 110, 202, 42 U.S.C.A. §§ 7410, 7521; §§ 12:8 and 12:58.

“Clean Air Act § 110(a)(2)(C), 42 U.S.C.A. § 7410(a)(2)(C).

5Clean Air Act §§ 111, 112, 42 U.S.C.A. §§ 7411, 7412.

8See, e.g., Clean Air Act § 202, 42 U.S.C.A. § 7521.

"EPA has prepared a digest of new source review guidance material consisting of letters and
memoranda covering many of the key topics in this subject area. New Source Review Prevention of
Significant Deterioration and Nonattainment Area Guidance Notebook, EPA Office of Air Quality
Planning and Standards, Vols. I and II, Jan. 1988; Vol. III (update), July 1991. This guidance material

and more recent material are available on a computer bulletin board maintained by EPA (OAQPS),
known as the “Technology Transfer Network.” (1-919-541-5742.)

168



Ar § 12:89

preventing the construction of any such source which, because of its location, would
prevent attainment and maintenance of a NAAQS." About nine months later, EPA
gave birth to regulations that elaborated on this requirement in terms that seem
rudimentary today.? The regulations simply called for “procedures” through which a
state would: (1) determine whether “any” new source would violate the SIP or
interfere with attainment or maintenance of a NAAQS; and (2) bar construction of
any source that would do either. Though rudimentary, these regulations went be-
yond the statute by requiring review of any source at all (the technology-forcing
§ 111 standards applied only to selected categories of new sources) and by requiring
a review of likely SIP compliance.® In addition, EPAestablished a pattern that has
held true ever since. NSR consists of a two-step assessment of a source’s design:
first, in relation to an existing emission limitation, such as a SIP limit, a Clean Air
Act section 111 standard (new source performance standard, or NSPS), or a
determinable limitation such as “lowest achievable emission rate” (LAER); and
second, in relation to air quality. In the jargon of the trade, the first is a “technol-
ogy” review and the second an “ambient impact” assessment.

The states subsequently submitted SIPs, including NSR procedures, and EPA
generally approved them on May 31, 1972.* In a few instances, EPA disapproved the
NSR procedure in whole or in part.’ Later EPA promulgated federal NSR regula-
tions under § 110(c) to fill these gaps.® Thus, by mid-1973, each state had an opera-
tive NSR program in its SIP.

At about the same time, EPA revised its original guidance regulations.” The main
change that is still relevant was the addition of requirements for public participa-
tion in the review process.® These revised regulations are still on the books at 40
C.F.R. §§ 51.160-51.163.°

Meanwhile, however, a dramatic decision by the federal District Court for the

[Section 12:89]
"Pub. L. No. 91-604, § 4(a), 84 Stat. 1676, 1680-81 (1970).

236 Fed. Reg. 15486, 15489, 15493 (1971), codified at 42 C.F.R. §§ 420.11(a)(4), 420.18. EPA
subsequently recodified these provisions into 40 C.F.R. Part 51. See 36 Fed. Reg. 22369, 22400, 22404
(1971), codified at 40 C.F.R. §§ 51.11(a)(4), 51.18. EPA’s Part 51 regulations apply to states, as opposed
to sources, inasmuch as they elaborate on Clean Air Act section 110; in contrast, the Part 52 regula-
tions incorporate the SIPs (largely by reference), and hence govern source behavior, as opposed to state
planning. These original NSR regulations now appear at 40 C.F.R. § 51.160. See 51 Fed. Reg. 40656,
40669 (1986).

3EPA originally proposed to require not merely an NSR procedure of some sort, but a permit
program. 36 Fed. Reg. 6680, 6682, 6685 (1971) (40 C.F.R. §§ 420.11(a)(4), 420.18). Indeed, it proposed
to lay out a prototype permit program in an appendix. 36 Fed. Reg. 6688 (1971) (Appendix B, § 1.1).
But, in response to comments, EPA retreated from this aspect without explanation. 36 Fed. Reg. 15486
(1971). 38 Fed. Reg. 15486 (1973).

37 Fed. Reg. 10842 (1972).

5See, e.g., 37 Fed. Reg. 10853 (1972) (40 C.F.R. § 52.233). In 1976, EPA reported that it had ap-
proved the NSR procedure in all but six SIPs. 41 Fed. Reg. 55525 (1976).

®E.g., 38 Fed. Reg. 12705 (1973), codified at 40 C.F.R. § 52.129(c) (Arizona); 40 C.F.R. § 52.233(f),
(g) (California).

738 Fed. Reg. 15834 (1973).

8Compare 38 Fed. Reg. 15836 (1973) with 36 Fed. Reg. 22404 (1971). The requirement for a
program of review of “indirect sources”—facilities that attract mobile sources and hence indirectly emit
certain pollutants—has since been countermanded by § 110(a)(5) of the Act, 42 U.S.C.A. § 7410(a)(5).
See § 12:118.

%See 51 Fed. Reg. 40656 (1986) (housecleaning amendment that renumbered and streamlined all
of Part 51). EPA proposed to amend the original NSR regulations further in 1975, 40 Fed. Reg. 28629

(1975), but nothing ever came of that proposal directly. EPA merged it into a proposal relating to the
1976 Offset Ruling. See 41 Fed. Reg. 55558, 55559 (1976).
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District of Columbia had set EPA on the course of creating a NSR permitting
program for PSD purposes. On June 2, 1972, just at the time that EPA was acting
on the SIPs generally, the court granted the motion by plaintiffs in Sierra Clubd v.
Ruckelshaus for a preliminary injunction requiring EPA to review each SIP, to
disapprove any that failed to prevent significant deterioration, and to promulgate
any necessary PSD programs.' The court held, solely on the basis of the seemingly
precatory “protect and enhance” language in Clean Air Act section 101(b)(1) and a
short passage in the legislative history, that Congress intended each SIP to contain
a PSD program. Subsequently, the D.C. Circuit and the Supreme Court affirmed;
the latter, however, by an equally divided court."

As a result of this decision, EPA first disapproved the SIP of every state for lack
of a PSD program' and then, in 1975, after two rounds of proposal and comment,'
promulgated a specialized NSR program into each SIP as a PSD program."

This PSD program was simple in concept. It required any new source or modifica-
tion belonging to one of eighteen industrial categories to have a permit from EPA in
order to be constructed.” To obtain a permit, an applicant had to show that the proj-
ect would meet an emission limitation reflecting the application of “best available
control technology” (BACT) for sulfur dioxide (SO,) and particulate matter (PM) and
would not cause or contribute to a violation of the applicable limits on air quality
deterioration.' The regulations equated BACT, for any project already subject to a
NSPS, with that NSPS; for other projects, it gave EPA the task of setting BACT on
a case-by-case basis."” The regulations established limits on air quality deterioration
only for SO, and PM and then only for clean air areas. It used an area classification
scheme for doing so: Class I areas were subject to tight limits on deterioration over
a baseline; Class II areas to moderate limits over the baseline; and Class III areas
only to the relevant NAAQS. EPA initially classified all clean air areas as Class II,
but authorized procedures through which states, federal land managers, and Indian
tribes could obtain reclassifications.” Finally, the regulations gave EPA the power
to delegate its functions in whole or in part to state agencies."

EPA subsequently amended these PSD regulations on two occasions in minor
ways,” and the regulations as amended were upheld by the D.C. Circuit in Sierra
Club v. EPA in August 1976.*

At about the same time, EPA was turning its attention to an emerging NSR

"Sjerra Club v. Ruckelshaus, 344 F. Supp. 253, 2 Envtl. L. Rep. (Envtl. L. Inst.) 20262 (D.D.C.
1972); 38 Fed. Reg. 18986 (1973).

"Sierra Club v. Ruckelshaus, 2 Envtl. L. Rep. (Envtl. L. Inst.) 20656 (D.C. Cir. 1972) (per curiam),
affd by an evenly divided Court sub nom Fri v. Sierra Club, 412 U.S. 541, 3 Envtl. L. Rep. (Envtl. L.
Inst.) 20684 (1973). For a critique of the role of the courts in the development of the PSD program, and
a sensitive exposition of the history of that development, see Melnick, Regulation and the Courts
71-112 (1983).

1237 Fed. Reg. 23836 (1972).

1338 Fed. Reg. 18986 (1973); 39 Fed. Reg. 31000 (1974).
1939 Fed. Reg. 42510 (1974).

%39 Fed. Reg. 42516 (1974) (40 C.F.R. § 52.21(d)(1)).
1839 Fed. Reg. 42516 (1974) (40 C.F.R. § 52.21(d)(2)).

739 Fed. Reg. 42516 (1974) (40 C.F.R. § 52.21(d)(2)(ii)), 39 Fed. Reg. 42514 (1974) (40 C.F.R.
§ 52.01(f)).

839 Fed. Reg. 42515 (1974) (40 C.F.R. § 52.21(c)).
1939 Fed. Reg. 42517 (1974) (40 C.F.R. § 52.21(f)).
2Gee 40 Fed. Reg. 25004, 42011 (1975).

#Sjerra Club v. EPA, 540 F.2d 1114, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20669 (D.C. Cir. 1976). The
actual operation of the pre-1977 PSD regulations, as opposed to their creation, generated only one ma-
jor controversy, a wrestling match between the Northern Cheyenne Indian Tribe and a consortium of
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problem, namely, whether states could issue permits to sources that would contrib-
ute to concentrations still in excess of the NAAQS. The SIPs that EPA had approved
in May 1972 generally were supposed to produce attainment within three years, by
mid-1975. But by early 1976, it had become apparent that many SIPs had failed to
do this. In response, EPA called upon states to upgrade their SIPs* and, in
December 1976, issued its “Interpretative Ruling for Implementation of the Require-
ments of 40 C.F.R. 51.18” to deal with the NSR issue.?

This “Offset Ruling,” which EPA billed as “an articulation of the minimum
requirements for preconstruction review of new sources pursuant to” the original
NSR regulations,®* provided that a permitting authority may approve the construc-
tion of a major source or modification that would exacerbate an existing NAAQS
violation only if: (1) the project is subject to LAER; (2) its emissions have been more
than offset by reductions elsewhere so as to produce reasonable progress toward at-
tainment and a net air quality benefit; and (3) all of the existing sources owned or
controlled by the owner or operator of the proposed project are in compliance with
the SIP.? The Offset Ruling also provided that, for major sources in areas subject to
a SIP call, “permits granted on or after January 1, 1979 must specify that the
source may not commence construction until EPA has approved or promulgated a
SIP revision for the area.”®

§ 12:90 History—The Clean Air Act Amendments of 1977

In 1977, Congress overhauled the Clean Air Act, partially in response to the wide-
spread persistence of NAAQS violations and the flowering of a federal PSD program.’
Congress added several major provisions to the Act that both required each SIP to
contain specialized permit programs for nonattainment and PSD purposes and
specified the content of those programs in great detail.

In response to the failure of the original SIPs to bring about attainment, Congress
called upon EPA to designate each area of the country “nonattainment,” “attain-
ment,” or “unclassifiable” for each NAAQS according to the actual status of the area
in 1977.2 It then called upon each state with a nonattainment area to submit by
January 1979 such SIP revisions as would: (1) assure attainment in its nonattain-
ment areas as expeditiously as practicable but no later than certain, fixed deadlines,
generally December 31, 1982; and (2) establish “reasonably available control technol-
ogy” (RACT) for existing stationary sources and a permitting program for new ones.?
This permitting program, as outlined by then new section 173, was to contain, like

northwestern electric utilities over the location of a huge power plant in Colstrip, Montana, near
abundant coal fields, but also near the Tribe’s reservation. The Tribe got EPA to reclassify the reserva-
tion to Class I. The utilities attempted to avoid PSD review by claiming a “grandfather” exemption.
Then, when they sought a permit, the parties differed over its terms. Eventually, the utilities got a
stringent permit and built the plant. This controversy is reflected in two court decisions: Nance v. EPA,
645 F.2d 701, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20526 (9th Cir. 1981); Montana Power Co. v. EPA, 608
F.2d 334, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20667 (9th Cir. 1979).

2Gce, e.g., 41 Fed. Reg. 27999 (1976).

241 Fed. Reg. 55524, 55528 (1976). EPA solicited comment on many of the features of the Offset
Ruling at the same time. Id.

2241 Fed. Reg. 55525 (1976).
%41 Fed. Reg. 55528 to 55529 (1976).
%41 Fed. Reg. 55529 (1976).
[Section 12:90]
"Pub. L. No. 95-95, 91 Stat. 685 (1977).
2pub. L. No. 95-95 § 103, 91 Stat. 687-88 (1977) (new Clean Air Act section 107(d)).

3Pub. L. No. 95-95 § 129(c), 91 Stat. 750-51 (1977); Pub. L. No. 95-95 § 129(b), 91 Stat. 745-50
(1977) (new Clean Air Act §§ 172, 173).
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the Offset Ruling, requirements for LAER, offsets, and state-wide compliance.® To
encourage each state to submit the necessary revisions, Congress further directed in
then new Clean Air Act section 110(a)(2)(I) that each SIP was to contain a ban on
construction of major new sources that would come into effect on July 1, 1979, un-
less the state had submitted those revisions and received full approval from EPA.®
Prior to the adoption of a permit program under the new § 173 or July 1, 1979,
whichever came sooner, the Offset Ruling was to continue to govern new source
growth.® In short, Congress adopted essentially the remedy for nonattainment areas
that EPA had developed through its SIP calls and Offset Ruling.

Similarly, Congress engrafted on to the Act, in the form of a new Part C, an
express PSD program for attainment and unclassifiable areas. This program fol-
lowed the basic contours of the PSD program that EPA had established in 1974.7
For instance, the statutory program, like the EPA program, defined significant
deterioration for sulfur dioxide and particulate matter in terms of area classifica-
tions and increments over a baseline and relied principally on a permit program ap-
plicable to major sources and modifications to keep air quality at acceptable levels.®
The statutory PSD program, however, was in several ways more stringent than its

*Pub. L. No. 95-95 § 129(b), 91 Stat. 748 (1977). The legislative history indicates that Congress
regarded this rigorous new source review program as a key solution to the failure to the original SIPs
to bring about attainment:

A major weakness in implementation of the 1970 Act has been the failure to assess the impact of emissions
from new sources of pollution on State plans to attain air quality standards by statutory deadlines. States have
permitted growth on the assumption that a deadline was sufficiently distant so that future emissions reduc-
tions could be made to compensate for the initial increases. It can now be seen that these assumptions were
wrong. Some mechanism is needed to assure that before new or expanded facilities are permitted, a State dem-
onstrate that these facilities can be accommodated within its overall plan to provide for attainment of air qual-
ity standards.
S. Rep. No. 95-127, 95th Cong., 1st Sess. 55 (1977). See also 3 Envtl. Pol'’y Div., Cong. Research Serv.,
Senate Comm. on Pub. Works, A Legislative History of the Clean Air Act Amendments of 1977, 93d
Cong., 2d Sess. 716-17 (Comm. Print 1978) (elaboration on this theme by Senator Muskie, a chief spon-
sor during Senate debates) [hereinafter cited as Legislative History].

5Pub. L. No. 95-95 § 108(b), 91 Stat. 694 (1977). Congress also created a construction ban for a
failure to implement a SIP, as opposed to a failure to submit an adequate SIP revision. This ban gave
EPA authority to issue an order banning construction of a major source in a nonattainment area, or
seek a court order banning it, if EPA first finds that the state “is not acting in compliance” with the
Offset Ruling or any of the SIP provisions required by the 1977 amendments for nonattainment areas.
See Pub. L. No. 95-95 § 111(a), 91 Stat. 704 (1977); Pub. L. No. 95-95 § 111(a)(3), 91 Stat. 704-05
(1977). Later, as part of technical amendments to the Act, Congress added another ban for a failure to
implement. This one was an aspect of § 173 permitting; according to that section, the permitting
authority may issue a permit only if “the applicable implementation plan is being carried out for the
nonattainment area in which the proposed source is to be constructed.” Pub. L. No. 95-190, § 14(a)(58),
91 Stat. 1393, 1403 (1977). The Clean Air Act, by virtue of the 1990 amendments, still contain construc-
tion bans for failures to plan and to implement, but those bans are now dependent on exercises of
discretion by EPA. See Clean Air Act §§ 173(a)(4), 179, 42 U.S.C.A. §§ 7503(a)(4), 7509. See note 105.1.

®Pub. L. No. 95-95, § 129(a)(1), 91 Stat. 745.

"Pub. L. No. 95-95 § 127(a), 91 Stat. 731-41 (1977). The purposes Congress had in mind for the
statutory PSD program were: (1) to protect the air quality over areas, such as national parks, that
have special recreational, scenic or historic value; (2) to minimize the exposure of the public to any air
pollution, on the theory that even levels of pollution below the NAAQS might be harmful; (3) to assure
that significant consumption of the clean air resources of each state occurs only after careful evalua-
tion and informed public participation; (4) to minimize long-range transport of pollutants and hence
acid deposition and visibility degradation; and (5) to maximize the ability of states wishing to maintain
good air quality to compete for industrial expansion with other states without needing to sacrifice air
quality. See Clean Air Act § 160, 42 U.S.C.A. 7470; H.R. Rep. No. 294, 95th Cong., 1st Sess. 103-38
(1977); H.R. Rep. No. 1175, 94th Cong., 2d Sess. 412 (1976); R. Melnick, Regulation and the Courts
81-83 (1983); National Commission on Air Quality, To Breathe Clean Air 3.5-2 (1981).

BCompare Clean Air Act §§ 163—164, 42 U.S.C.A. §§ 7473-7474 with 40 C.F.R. § 52.21(c) (1977);
compare Clean Air Act § 165(a), 42 U.S.C.A. § 7475(a) with 40 C.F.R. § 52.21(d) (1977). See also
Alabama Power Co. v. Costle, 636 F.2d 323, 346-51, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001, 20003-06
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regulatory predecessor. For instance, it expanded the category of “major” sources
from sources in nineteen industrial categories to sources that either have the
“potential to emit” 250 tons per year of a designated pollutant or belong to one of
twenty-six industrial categories and have the “potential to emit” 100 tons per year
of a designated pollutant.®

Congress also prescribed in Part C a program to protect visibility in certain Class
I areas—which included national forests and parks.' Congress declared “as a
national goal the prevention of any future, and the remedying of any existing,
impairment of visibility in mandatory Class I federal areas” where visibility is an
important value." Congress then directed EPA to identify those areas, complete a
study on methods for implementing the national goal, and promulgate by August
1979 regulations requiring each SIP to contain emission limitations and such other
measures as may be necessary to make reasonable progress toward meeting the
goal.™

A dense thicket of NSR regulations has grown out of these statutory provisions
since their enactment more than a decade ago. On both the nonattainment and the
PSD sides, EPA has promulgated several regulations and subsequently amended
them. On the visibility side, EPA has promulgated a like number.

The histories of the nonattainment and the PSD regulations are intertwined. In
June 1978, EPA adopted two sets of mostly identical regulations for the purpose of
implementing the PSD program Congress had detailed in Part C." One set, 40
C.F.R. § 51.24 (now section 51.166), described in intricate detail what provisions a

(D.C. Cir. 1979) (history of PSD regulations by Judge Leventhal); 43 Fed. Reg. 26388 (1978). In new
section 166, Congress directed EPA in mandatory terms to promulgate within two years regulations
setting up for state imitation an increment or equivalent PSD system for pollutants other than PM
and SO, for which there is a NAAQS. Pub. L. No. 95-95, § 127(a), 91 Stat. 738. EPA has yet to
promulgate such regulations, except in the case of nitrogen oxides. In 1987, as a result of a citizens
suit, a federal district court ordered EPA to promulgate such regulations for nitrogen oxides. Sierra
Club v. Thomas, 658 F. Supp. 165, 17 Envtl. L. Rep. (Envtl. L. Inst.) 20875 (N.D. Cal. 1987). EPA
promulgated those regulations in October 1988. 53 Fed. Reg. 40656 (1988) (to be codified at 40 C.F.R.
§§ 51.166, 52.21). The D.C. Cir. has since remanded the regulations to EPA. See § 12:110. As of this
writing, January 1996, EPA had yet to respond to this remand. For the development of PM-10 incre-
ments, see § 12:91.

9Compare Pub. L. No. 95-95, § 127(a), 91 Stat. 740-41 (Clean Air Act § 169(1)) (1977) with 40
C.F.R. § 52.21(d)(1) (1977).

"Pyb. L. No. 95-95, § 128(a), 91 Stat. 742-45 (1977) (new Clean Air Act § 169A).
"Pub. L. No. 95-95, § 128(a), 91 Stat. 742 (new Clean Air Act § 169A(a)(1)).

2pyb. L. No. 95-95, § 128(a), 91 Stat. 742-43 (new Clean Air Act §§ 169A(a)(2)—(a)(3)). Besides
these NSR and visibility provisions, Congress added to the Act a then new provision governing the
credit that may be given for dispersion techniques in setting emission limitations for new and existing
stationary sources, namely, section 123. Pub. L. No. 95-95, § 121, 91 Stat. 721 (1977). With respect to
permitting of new sources, it demands that the degree of emission limitation required by the permit
“shall not be affected in any manner by—(1) so much of the stack height of any source as exceeds good
engineering practice . . ., or (2) any other dispersion technique.” Id.; see 42 U.S.C.A. § 7423. Congress
also added a provision that requires each SIP in turn to require each applicant for a permit for a major
project to pay a fee sufficient to cover the administrative costs of handling the application and later
enforcing the permit. See Clean Air Act § 110(a)(2)(L), 42 U.S.C.A. § 7410(a)(2)(L)). EPA has not pressed
the states to adopt a permit fee program, and has not promulgated one. As a result, only about sixteen
states have an effective program, according to a study in 1983 by the Colorado Air Pollution Control
Division. See R. Halvey, G. McCutchen & J. Clouse, The Status of Permit Fees in State Implementa-
tion Plans (1983) (unpublished). Congress, however, later established a permit fee program as part of
the larger operating permit program introduced by the Clean Air Act Amendments of 1990. Clean Air
Act § 502(b)(3), 42 U.S.C.A. § 7661a(b)(3).

343 Fed. Reg. 26380, 26388 (1978). The proposal and certain other notices leading up to these
final regulations appear at 42 Fed. Reg. 57471 (1977); 42 Fed. Reg. 57479, 59500, 59522, 62020, 63184
(1977). Actually, the June, 1978, final regulations were preceded by a final regulation that put certain
provisions directly into 40 C.F.R. § 52.21 without prior notice and comment on the authority of Clean
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state program would have to contain to warrant EPA approval.” Since no state yet
had a plan which met these requirements, EPA promulgated implementing rules to
take effect in each state until that state received EPA approval for its own
regulations. EPA’s second set of regulations, 40 C.F.R. section 52.21, contained
precisely those provisions described by 40 C.F.R. section 51.166 and supplanted the
original PSD regulations in the SIP of each state."

Industry and environmental groups promptly petitioned the D.C. Circuit to review
these new PSD regulations. The court divided these challenges into two separate
consolidated cases, one dealing with the so-called “effective date” provisions of the
regulations,'® Citizens to Save Spencer County v. EPA," and the other dealing with
the substantive provisions, Alabama Power Co. v. Costle."

While briefing and oral argument proceeded in these cases, EPA turned its atten-
tion to the nonattainment provisions. In January 1979, it revised the Offset Ruling
to conform it to the preferences Congress had expressed on a few issues and to the
new designation scheme.” Then, in April EPA published policy guidance—as op-
posed to final regulations—on what state permit programs would have to contain to
satisfy § 173.%° Finally, in July EPA promulgated an interpretative regulation, 40
C.F.R. section 52.24, embodying the construction ban in Clean Air Act section
110(a)(2)(I) and inserted it into the SIP of each state.*

Meanwhile, the D.C. Circuit upheld the “effective date” provisions of the PSD
regulations in March 1979.2 In December, the court issued its final decision in Ala-

Air Act § 168(b), 42 U.S.C.A. § 7478(b), which made those provisions immediately effective. See 42 Fed.
Reg. 57459 (1977).

143 Fed. Reg. 2638288 (1978). Section 51.24 is now section 51.166 by virtue of comprehensive
renumbering of Part 51. 51 Fed. Reg. 40656 (1986).

%43 Fed. Reg. 26403-10 (1978).

"®These provisions applied the new PSD requirements only to those major sources that had not
received certain permits by March 1, 1978, or, in the case of a source that did receive the necessary
permits by then, did not commence construction by March 19, 1979. See, e.g. 43 Fed. Reg. 26406 (1978)
(40 C.F.R. § 52.21(1)(2) to (4)). EPA created these provisions in order to resolve a conflict between sec-
tions 165 and 168 of the Act on the question of which sources Congress intended to be subject to the
new requirements. See 43 Fed. Reg. 26389 to 26391 (1978).

7 Actually, this consolidated case included proceedings other than challenges to the June, 1978,
regulations. First, the lead case was a challenge to the November 1977 final PSD regulations, to the
extent that they embodied a decision not to apply all of the new requirements to sources that did not
commence construction before August 7, 1977. See Citizens to Save Spencer County v. EPA, No.
78-1002 (D.C. Cir. filed 1-3-78). In addition, another case was an appeal from a decision of a federal
district court that it lacked jurisdiction to hear the “effective date”issue. This decision is in Environmental
Defense Fund v. Costle, 448 F. Supp. 89, 11 Envtl. L. Rep. (Envtl. L. Inst.) 20329 (D.D.C. 1978).

BAlabama Power Co. v. Costle, 636 F.2d 323, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001 (D.C. Cir.
1979).

%44 Fed. Reg. 3274 (1979). EPA simultaneously solicited comment on several issues. 44 Fed. Reg.
3298 (1979).

244 Fed. Reg. 20372, 20378 to 20380 (1979).

2144 Fed. Reg. 38471 (1979). Actually, new 40 C.F.R. § 52.24 also embodied the ban in Clean Air
Act § 173(4), 42 U.S.C.A. § 7503(a)(4). See 44 Fed. Reg. 38473 (1979) (40 C.F.R. § 52.24(b)). This
interpretative rule was preceded by an extensive policy memorandum on the subject of nonattainment
sanctions. 44 Fed. Reg. 37679 (1979).

2(itizens to Save Spencer County v. EPA, 600 F.2d 844, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20194
(D.C. Cir. 1979). EPA subsequently proposed to loosen these provisions in a fairly narrow way largely
in order to let a refinery the Pittston Company proposed to build in Eastport, Maine, avoid the new
PSD requirements, primarily the requirement that it not cause a violation of Class I increments for
sulfur dioxide over the nearby Roosevelt Campobello International Park (RCIP). See 44 Fed. Reg.
42727 (1979). EPA never took final action on this proposal because Pittston abandoned the project
when the First Circuit remanded the NPDES permit the refinery had received under the Clean Water
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bama Power.?® It resolved nearly a dozen and a half major issues, siding with EPA
on some and with the petitioners on the rest.?

In 1980, EPA overhauled not only its PSD regulations, but also its prior articula-
tions on nonattainment issues, in an effort to conform them to the interpretations of
the court in Alabama Power. As a small initial step, in May, EPA closed a loophole
in the Offset Ruling and its guidance on § 173, namely, an exemption for “clean
spots” in designated nonattainment areas.”® At the same time, it set out a require-
ment, now codified as 40 C.F.R. section 165(b), that each SIP must have a permit
program that applies to major sources that would affect a designated nonattainment
area even though it would locate outside of that area.” In August, EPA thoroughly
revised the PSD regulations, the Offset Ruling, and the construction ban.”” EPA also
put guidance on § 173 into regulatory form as new provisions of 40 C.F.R. Part 51.%

The Sierra Club and several industry groups promptly petitioned the D.C. Circuit
for review of these August 1980 regulations. The Sierra Club challenged the failure
of EPA to bring strip mines under the coverage of the PSD regulations by requiring
fugitive emissions from a mine to be included in determining whether it is “major”
and hence subject to review. (“Fugitive” emissions are emissions—Ilike the dust from
disturbed earth—which are not released through a smokestack or vent.)*® The
industry groups challenged many provisions, including the so-called “dual” defini-
tion of “source” for purposes of nonattainment new source review.*

In 1982, the court partially remanded the 1980 regulations to EPA for an explana-

Act. RCIP Comm’n v. EPA, 684 F.2d 1041, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20903 (1st Cir. 1982). In a
companion case, the same court declined to review the PSD permit that Pittston had received under
the pre-1978 PSD regulations because it was still unsettled whether the refinery might end up subject
to the new regulations. RCIP Comm’n v. EPA, 684 F.2d 1034, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20911
(1st Cir. 1982).

#BAlabama Power Co. v. Costle, 636 F.2d 323, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001 (D.C. Cir.
1979).

#The most prominent of these issues concerned the definition of “potential to emit,” the treatment
of “fugitive” emissions, the baseline for increments, the definition of “source,” and the definition of
“modification.” See, e.g., Alabama Power Co. v. Costle, 636 F.2d 323, 345, 10 Envtl. L. Rep. (Envtl. L.
Inst.) 20001, 20002 (D.C. Cir. 1979).

45 Fed. Reg. 31307 (1980). This action was foreshadowed in part by a proposal at 44 Fed. Reg.
38583 (1979).

%45 Fed. Reg. 31312 (1980) (codified originally at 40 C.F.R. § 51.18(k)). The present numbering
appears at 51 Fed. Reg. 40656 (1986).

245 Fed. Reg. 52677 (1980). The Part 52 PSD regulations newly required EPA to follow the
procedures in 40 C.F.R. part 124 in processing PSD permit applications. See 45 Fed. Reg. 52740 to
52741 (1980) (40 C.F.R. § 52.21(q)). Part 124 contains EPA’s consolidated permit regulations. They first
appeared at 45 Fed. Reg. 33066 (1980) and were overhauled at 48 Fed. Reg. 14264 (1983).

245 Fed. Reg. 52743 to 52746 (1980) (codified originally as 40 C.F.R. § 51.18(j); now codified as 40
C.F.R. § 165(a)). Actually, 40 C.F.R. § 51.18(j) first appeared in the May 13, 1980 promulgation, but at
that point it went beyond a simple requirement to satisfy section 173 of the Act only to the extent nec-
essary to deal with the “clean spot” exemption. 45 Fed. Reg. 31312 (1980). Proposal of the post-
Alabama Power overhaul appeared at 44 Fed. Reg. 51924 (1979); supplementary material appeared at
44 Fed. Reg. 54069, 57107, 65084 (1979). Proposal at this stage, before the December 1979, final deci-
sion, was made possible, and indeed urged, by an unprecedented “preliminary” decision of the court on
June 18, 1979. See Alabama Power Co. v. Costle, 606 F.2d 1068, 9 Envtl. L. Rep. (Envtl. L. Inst.) 20400
(D.C. Cir. 1979). See generally Alabama Power Co. v. Costle, 636 F.2d 323, 343-44, 10 Envtl. L. Rep.
(Envtl. L. Inst.) 20001, 20002. Several weeks after promulgation of the overhaul, EPA amended the
Offset Ruling in minor ways as a completion of the rulemaking it had begun in January 1979. See 45
Fed. Reg. 59874 (1980).

5Gee § 12:93.

%1n the 1980 regulations, EPA required § 173 permitting, the Offset Ruling, and the construction
bans to apply to a new emissions unit emitting “major” amounts of a relevant pollutant that would
locate at an existing plant even if the unit would be accompanied by compensating emissions reduc-
tions elsewhere at the plant. EPA accomplished this by defining “source” to mean both a plant and “an
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tion of why it had treated strip mines differently than other sources.*' In its re-
sponse, EPA said that it had no good explanation and committed to propose whether
to bring new strip mines under PSD review.** In October 1984, EPA fulfilled this
commitment by proposing to bring strip mines not only under PSD, but also nonat-
tainment, review. EPA ultimately decided in November 1989 not to regulate strip
mines, engendering yet another round of litigation.*

Meanwhile, EPA was dealing with the industry challenges, which the court had
consolidated under the caption Chemical Manufacturers Association v. EPA.** In
October 1981, EPA reversed itself on the definition of “source,” ruling that a state
may use a “plantwide” definition in NSR for nonattainment areas in some
circumstances.* This led to reversal by the D.C. Circuit in Natural Resources Defense
Council v. Gorsuch,”® and ultimately to affirmance of EPA’s action by the Supreme
Court in Chevron, U.S.A. Inc., v. Natural Resources Defense Council.* Finally, in
February 1982, EPA entered into a settlement agreement on the balance of the
issues. EPA agreed to take final action on an earlier proposal to take vessel emis-
sions out of determinations of source size and air quality impact® and to propose
and take final action on a wide range of amendments to the 1980 regulations.*

EPA took final action on vessel emissions in June 1982, essentially removing
them totally from consideration under the PSD and nonattainment regulations.* An
environmental group and two states petitioned the D.C. Circuit for review of that
action. In January 1984, the court agreed with EPA’s root legal interpretation, but
remanded the relevant provisions, concluding that EPA went too far in excluding all
vessel emissions, inasmuch as some dockside vessel emissions could be attributed to
marine terminals.”

EPA proposed a large number of amendments in August 1983 pursuant to the
settlement agreement in Chemical Manufacturers Association v. EPA.** EPA has
since taken final action on those amendments in two stages. In 1984, EPA completed

identifiable piece of process equipment.” See, e.g., 45 Fed. Reg. 52743 to 52744 (1980) (40 C.F.R.
§ 51.18(G)(1)() to (iii)). See also 45 Fed. Reg. 52696 to 52698 (1980). In contrast, EPA defined “source” to
mean plant for PSD purposes so that individual units locating at existing plants could avoid PSD

review by obtaining compensating reductions elsewhere at the plant, i.e., by “netting out of review.”
See, e.g. 45 Fed. Reg. 52731 (1980) (40 C.F.R. § 51.24 (b)(5) to (6)).

¥Sierra Club v. Gorsuch, 715 F.2d 653, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20809 (D.C. Cir. 1983).
3249 Fed. Reg. 43211, 43212 (1984).

%See § 12:93.

34Chemical Mfrs. Ass'n v. EPA, No. 79-1112 (D.C. Cir., settlement agreement filed 2—22-82).
%46 Fed. Reg. 50766 (1981). The proposal appears at 46 Fed. Reg. 16280 (1981).

36Natural Resources Defense Council v. Gorsuch, 685 F.2d 718, 12 Envtl. L. Rep. (Envtl. L. Inst.)
20942 (D.C. Cir. 1982).

37Chevron, U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, 14 Envtl. L. Rep.
(Envtl. L. Inst.) 20507 (1984).

%46 Fed. Reg. 61613 (1981). An earlier temporary stay appeared id. at 36695.

%See Chemical Mfrs. Ass'n v. EPA No. 79-1112 (D.C. Cir. 1982) (Settlement Agreement, dated Feb.
22, 1982); see also 48 Fed. Reg. 38742 (1983).

447 Fed. Reg. 27554 (1982).

#Natural Resources Defense Council v. EPA, 725 F.2d 761, 14 Envtl. L. Rep. (Envtl. L. Inst.)
20191 (D.C. Cir. 1984).

248 Fed. Reg. 38742 (1983). These amendments related to: (1) fugitive emissions; (2) federal
enforceability; (3) the requirements for health and welfare equivalence for netting under the definition
of “major modification”; (4) the definition of “significant”; (5) the innovative control technology waiver
in the PSD regulations; (6) secondary emissions; (7) the crediting of source shutdowns and curtail-
ments as offsets in nonattainment areas; and (8) banking of offsets under the Offset Ruling.
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rulemaking on the amendment relating to fugitive emissions.** That action has
spawned yet more litigation, which was not decided until 1991.** Then, in June
1989, EPA took final action on the remaining amendments it had proposed in 1983.*
New petitions have been filed with the D.C. Circuit Court seeking review of those
actions as well.** With one exception,” EPA has yet to propose the balance of the
amendments in the agreement. These remaining amendments relate to the baseline
for “netting” and “offsetting” under the regulations.

Finally, in July 1987, EPA amended the PSD and nonattainment NSR regula-
tions to take into account the simultaneous revision of the NAAQS for particulate
matter (PM).”® Under that NAAQS revision, EPA in effect repealed the preexisting
NAAQS for TSP and substituted NAAQS only for those particulates with a diameter
of ten micrometers or less (PM-10).* EPA’s amendments to the NSR regulations
established that the review of new PM-10 emissions is to occur for the most part
under the PSD permitting system, and not under the Part D nonattainment system,
on the ground that the new NAAQS will impose new additional regulatory burdens
at least in some areas and, hence, were not intended by Congress to be administered
under Part D of the Act.®® The 1990 amendments to the Act have now brought the

349 Fed. Reg. 43202 (1984). EPA decided, contrary to its proposal, to continue to require the
inclusion of fugitive emissions in determining whether a source belonging to one of twenty-eight cate-
gories would be “major.”

*The case was originally filed in 1984 under the caption National Coal Ass’n v. Reilly, No.
84-1609 (D.C. Cir. 1984). It was decided in June 1991 at NRDC v. EPA, 937 F.2d 641 (D.C. Cir. 1991)
along with the companion case Sierra Club v. EPA, No. 90-1028. For a discussion of these cases, see
§ 12:93.

%554 Fed. Reg. 27274 (June 28, 1989).

*These cases were consolidated as Chemical Mfrs. Ass'n v. EPA, No. 89-1514 (D.C. Cir., filed
1989). The court disposed of the principal issue (relating to “federal enforceability”) by a judgment
dated September 15, 1995, vacating and remanding the relevant provisions. See § 12:95. The remain-
ing issues are no longer under active consideration by the court. Order No. 89-1514 (D.C. Cir. 1-27-
95). In Minnesota Mining & Mfg. Co. v. EPA, No. 89-1500 (D.C. Cir. 1989), that firm challenged the
Agency’s failure to exclude certain perfluorcarbon compounds from the definition of “volatile organic
compound.” That case has since been dismissed, as a result of final amendments to the regulations
excluding those compounds. See 57 Fed. Reg. 3941 (1992). See § 12:105.

“In March 1984, EPA proposed action on the issue of whether it would redefine the term
“particulate matter” (PM) for purposes of the PSD increment for that pollutant in the event that the
Agency revised the PM NAAQS to take into account only certain small particles (e.g., particles with a
diameter of ten micrometers or less (PM-10)) as opposed to “total suspended particulates” (TSP). 49
Fed. Reg. 10408, 10421 (1984). EPA, however, proposed to retain TSP as the definition of PM for
purposes of the secondary NAAQS, 49 Fed. Reg. 10417 to 10419 (1984), and hence EPA proposed to
retain it for the PM increments as well. In 1987, EPA revised the PM NAAQS to focus exclusively on
PM-10. 52 Fed. Reg. 24634 (1987). Nevertheless, it decided to retain the TSP increments for the time
being, essentially because Congress had written them into the Act. 52 Fed. Reg. 24699 (1987). At the
same time, EPA announced that it would promulgate PM-10 increments under § 166 to replace the
statutory TSP increments. 52 Fed. Reg. 24699 to 24702 (1987). See § 12:110. The D.C. Circuit has up-
held the PM-10 NAAQS in pertinent part, and rejected a coal industry challenge that EPA should have
“adminstratively redefined” the TSP numbers specified in § 163(b) as referring now to a PM-10
indicator. NRDC v. EPA, 902 F.2d 962 (D.C. Cir. 1990). The 1990 amendments now give EPA authority
to repeal the TSP increment, substituting the PM-10 increment. See § 166(j), 42 U.S.C.A. § 7476(j).
EPA has since substituted PM-10 increments for the TSP increments. See 58 Fed. Reg. 31622 (June 3,
1993). A challenge to that substitution, American Mining Congress v. EPA, No. 93-1477 (D.C. Cir. filed
1993), has been administratively terminated subject to reactivation on motion. Order No. 89-1514
(D.C. Cir. 1-27-95).

859 Fed. Reg. 24672 (1987).
952 Fed. Reg. 24634 (1987).

%052 Fed. Reg. 24677 to 24679, 24682 to 24687 (1987). While the Chemical Mfrs. Ass’n settlement
agreement and the revision of the PM NAAQS has driven most of the regulatory activity relating to
NSR since 1980, EPA has separately taken several other actions relating to NSR since 1980, most of
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PM-10 NAAQs into the Part D system, including Part D permitting.”

While EPA was developing these PSD and nonattainment regulations, it was also
separately developing visibility regulations. In December 1980, EPA promulgated
regulations at 40 C.F.R. §§ 51.300 to 51.307 giving states guidance on what would
be an acceptable state program for achieving the national visibility goal.’® These
regulations, which required only programs to remedy “plume blight,” as opposed to
“regional haze,”® called for NSR provisions that would give Federal Land Managers
certain procedural advantages in the PSD permitting process that the PSD regula-
tions did not offer and pull major new sources locating in nonattainment areas but
potentially affecting Class I areas into review for their impacts on visibility in those
Class I areas.®® When states later failed to submit visibility protection SIPs, under
pressure from a citizen suit EPA promulgated the necessary NSR provisions into
their SIPs, as well as certain other measures.”® These NSR regulations now appear

them consisting of refinements to the construction bans at 40 C.F.R. § 52.24. The first such refinement
made it clear that neither of the construction bans could come into effect in the case of a newly-
designated nonattainment area until eighteen months after the designation in order to give the state
about the same chance it would have had to adopt and obtain EPA approval of the necessary SIP revi-
sions if EPA had originally designated the area nonattainment in 1978. 45 Fed. Reg. 65209 (1980). The
next established that the bans would not apply within a discrete part of a nonattainment area, such as
a county, if EPA finds that the SIP is adequate and is being implemented in that part. 46 Fed. Reg.
41498 (1981). The next explained that once EPA had approved a Part D plan and removed the
§ 110(a)(2)(I) ban, new bans would not come into effect automatically; EPA concluded that it would
have to evaluate an approved plan and find it no longer adequate before that ban could take effect. 46
Fed. Reg. 62651 (1981). The next item reflected the similar view that the section 173(4) ban could come
into effect only upon a determination, which EPA could make, that the nonattainment SIP was not be-
ing carried out. 47 Fed. Reg. 9477 (1982). The next refinement registered the longstanding view that
the section 110(a)(2)(I) ban does not apply in areas that are nonattainment for a secondary NAAQS
only. 47 Fed. Reg. 44729 n.2 (1982). See also 50 Fed. Reg. 13130, 13153 (1985). The last refinement
expressly declared that the section 110(a)(2)(I) ban cannot apply to a nonattainment area so long as its
SIP enjoys full EPA approval. 48 Fed. Reg. 50686, 50697 (1983).

Beyond these refinements of the ban, EPA proposed to fix the air quality status of an area for
purposes of a pending permit application as of the date of completion of the application, 46 Fed. Reg.
9124 (1981), and to unilaterally redraw the boundaries of designated attainment and unclassifiable ar-
eas along the boundaries of counties. 47 Fed. Reg. 3011 (1982). EPA has not taken final action on these
proposals, and is not likely to do so. Next, EPA proposed in 1983 to restructure and renumber 40 C.F.R.
part 51. 48 Fed. Reg. 46152 (1983). In November 1986, EPA promulgated those changes. 51 Fed. Reg.
40656 (1986). Finally, in June 1988, EPA proposed new nonattainment designations pursuant to the
Mitchell-Conte Amendment of December 22, 1987 (contained in the Budget Reconciliation Act of 1987,
Pub. L. No. 100-202, 101 Stat. 1329 (1987)), and solicited comment on whether the new designations
would restart the whole Part D system, including the potential for imposition of construction bans for
failure to plan. See 53 Fed. Reg. 20722 (1988). As of this writing, EPA has yet to take final action.

The 1990 amendments, in any event, have now radically changed the premises of these past ac-
tions by repealing section 110(a)(2)(I) and substituting a discretion-based ban for failure to prepare ad-
equate SIPs on time. See Clean Air Act § 179, 42 U.S.C.A. § 7509.

%1See Clean Air Act §§ 107(d), 188, 42 U.S.C.A. §§ 7407(d), 7513.

5245 Fed. Reg. 80085 (1980). EPA previously identified those mandatory class I federal areas
where visibility is an important value. 44 Fed. Reg. 69124 (1979) (codified at 40 C.F.R. §§ 81.400 to 81.
437). EPA also published, in accordance with the statutory instruction a study on visibility impairment.
EPA, Protecting Visibility: An EPA Report to Congress (EPA-450/5-79-008).

53See, e.g., 45 Fed. Reg. 80085, 80086 (1980). The Second Circuit has affirmed that the current vis-
ibility regulations under section 169A of the Clean Air Act, 42 U.S.C.A. § 7491, do not address regional
haze. Vermont v. Thomas, 850 F.2d 99, 18 Envtl. L. Rep. (Envtl. L. Inst.) 21207 (2d Cir. 1988). In addi-
tion, the First Circuit has ruled that EPA has no nondiscretionary duty under section 169A to
promulgate regional haze regulations. Maine v. Thomas, 874 F.2d 883, 19 Envtl. L. Rep. (Envtl. L.
Inst.) 21046 (1st Cir. 1989).

%45 Fed. Reg. 80088, 80093, 80095 (1980).

%550 Fed. Reg. 28544 (1985); 52 Fed. Reg. 45132 (1987). The citizen suit was captioned Environmental
Defense Fund v. Reilly, No. C82-6850 RPA (N.D. Cal. filed 1982).
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at 40 C.F.R. §§ 52.21(p), 52.27, and 52.28.%

On November 15, 1990, President Bush signed into law the Clean Air Act Amend-
ments of 1990.” While these amendments heavily revise the preexisting Act, they
leave intact the basic structure of the new source review system and, more
particularly, leave the PSD provision almost entirely alone. The changes in the
overall system, nevertheless, are significant. For instance, the Congress tightened
applicability thresholds and offset ratios for the review of new sources in nonattain-
ment areas, eliminated the potential for a construction ban for future failures to
meet SIP planning obligations, and created a special system of preconstruction
review for hazardous air pollutants. By late 1995, however, EPA had issued only
guidance to assist state implementation of the statutory changes, and a rulemaking
to update the nonattainment NSR regulations was still at the preproposal drafting
stage. Especially remarkable has been the Agency’s treatment of section 112(g),
which ostensibly calls for the preconstruction review of new and increased streams
of hazardous air pollutants, beginning with the establishment in each state of a
Title V operating permit program. EPA proposed implementing regulations in April
1994 and issued guidance in July 1994 clarifying that the section 112(g) review
program was to come into effect in a state along with its Title V program, even if
EPA had yet to issue final regulations delineating the program. EPA reversed itself
in February 1995, saying that the start of the section 112(g) program would have to
await promulgation of EPA’s final regulations because without those regulations
key terms would lack sufficient definition. Moreover, EPA now appears to be plan-
ning to delay such promulgation for many years.®®

§ 12:91 Current federal requirements

The result of all this activity since 1977 has been the creation of an extensive
regulatory superstructure at the federal level: for general purposes, 40 C.F.R.
§§ 51.160-51.164 and 51.165(b); for nonattainment purposes, 40 C.F.R. § 51.165(a),
40 C.F.R. part 51, Appendix S (the Offset Ruling), and 40 C.F.R. § 52.24; for PSD
purposes, 40 C.F.R. §§ 51.166 and 52.21; for visibility purposes, 40 C.F.R. §§ 51.300
et seq., and 40 C.F.R. §§ 52.21(p), 52.27, and 52.28. These provisions are described
in detail in this subsection.’

It will be helpful to the reader in digesting this section to understand at the
outset that these federal regulations all share a common structure. That structure

%parallel to the development of these NSR regulations has been the development of regulations
implementing the stack height provisions of section 123 of the Act. EPA first promulgated these regula-
tions in 1982. 47 Fed. Reg. 5864 (1982). The D.C. Circuit subsequently remanded some elements of
these regulations and upheld others. Sierra Club v. EPA, 719 F.2d 436, 13 Envtl. L. Rep. (Envtl. L.
Inst.) 21001 (D.C. Cir. 1983), cert. denied sub nom. Alabama Power Co. v. Sierra Club, 467 U.S. 1248
(1984). EPA has since revamped and repromulgated the regulations. 50 Fed. Reg. 27892 (1985). In ad-
dition, it has recodified them as 40 C.F.R. §§ 51.118 to 51.119. 51 Fed. Reg. 40667 to 40668 (1986).
These actions in turn spawned new litigation requiring some further revisions. NRDC v. Thomas, 838
F.2d 1224 (D.C. Cir. 1988), cert. denied, 488 U.S. 901 (1988).

*"Pub. L. No. 101-549, 104 Stat. 2399.

BSee 59 Fed. Reg. 15504 (Apr. 1994) (proposed regulations); 60 Fed. Reg. 8333 (Feb. 1995)
(reversal).
[Section 12:91]

'As noted in § 12:88, EPA restructured Part 51 in 1986. 51 Fed. Reg. 40656 (1986). This restruc-
turing did not affect the substance of any of the new source review regulations, but reshuffled and re-
numbered them. Under the changes, 40 C.F.R. §§ 51.18(a) to (d) became 40 C.F.R. §§ 51.160(a) to
51.160(d) respectively; 40 C.F.R. § 51.18(e) became 40 C.F.R. § 51.162; 40 C.F.R. § 51.18(f) became 40
C.F.R. § 51.160(e); 40 C.F.R. § 51.18(g) became 40 C.F.R. § 51.163; 40 C.F.R. § 51.18(h) became 40
C.FR. §51.161; 40 C.F.R. § 51.18(i) was deleted; 40 C.F.R. §§ 51.18(j) and (k) became 40 C.F.R. §§ 51.
165(a) and (b) respectively; and 40 C.F.R. § 51.24 became 40 C.F.R. § 51.166.
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consists of three layers of provisions, ones that govern applicability, ones that
embody substantive requirements, and ones that prescribe procedure. The ap-
plicability provisions define which pollutant-emitting activities must have a permit.
They address—sometimes only implicitly—three dimensions: the size of the potential
for generating pollution, the location of the activity, and its exemptability for reasons
of age. The substantive provisions lay out the requirements an applicant must
satisfy to obtain a permit. As mentioned previously, these generally break down into
two categories, those related to emission control requirements and those related to
air quality impact. Finally, the procedural provisions specify the process the permit-
ting authority must follow in order to involve the public in the decision as to whether
to issue the permit and what its content should be.

Of course, the reader should also keep in mind that the 1977 and 1990 Amend-
ments spawned not only the above federal regulations, but also a vast and still
ongoing revision of state NSR programs in the SIPs.? Most states have submitted
and received approval of at least one version of a NSR program designed to satisfy
section 173 of the Clean Air Act as it existed before 1990. Many of these programs
were developed and approved before the promulgation of the 1980 regulations, the
1981 “plantwide” definition of “source,” and the new PM-10 NAAQS, and hence are
still undergoing further changes. Similarly, most states have adopted and received
approval of their own PSD regulations. EPA has delegated authority to almost all of
the rest of the states to administer the federal PSD regulations on behalf of EPA, so
that a company generally must go to a state agency now to obtain a PSD permit.®
An awareness of the federal superstructure, therefore, is only a beginning: A practi-
tioner must also learn what the state regulations require.*

In 2002 the EPA issued a report to the president recommending reforms to the

New Source Review program.® The report is a result of a 10-year information-
gathering project, which found that the NSR program impeded or cancelled activi-

?It has also spawned an extensive body of EPA lore that lies outside of the Federal Register,
largely in the form of internal memoranda. Significant and still current items of this lore are described
in this section.

%A rough estimate is that EPA is still the direct permitting authority for only about two states.
See 53 Fed. Reg. 40656, 40658 (1988).

The existence of Indian reservations further complicates this pattern, but generally with little
consequence since little new source growth has occurred on the reservations. As a general rule, state
law, and hence SIP provisions, do not govern on most reservations, at least presumptively, while
federal law does govern there. As a result, the federal PSD permit regulations, 40 C.F.R. § 52.21, have
governed Indian reservations within designated attainment or unclassifiable areas, and, when EPA
has approved a state PSD program or delegated administration of 40 C.F.R. § 52.21, it has retained its
full authority under those regulations over any reservation in the state. Also as a result, state nonat-
tainment NSR programs approved by EPA do not apply to reservations, inasmuch as EPA can approve
into a SIP only such authority as a state has submitted. A few Indian tribes are in the process of
developing “tribal implementation plans” (TIPs). In the past this raised the unsettled questions of
whether EPA may approve those plans as if they were SIPs and, if not, whether it may promulgate the
substance of the TIPs as federal plans. Fortunately, the 101st Congress provided specific answers. See
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 107, 104 Stat. 2399 (amending sections 110,
301, and 302) (codified at §§ 110(0), 301(d), 302(r), 42 U.S.C.A. § 7410(0), 7601(d), 7602(r)). Now, EPA is
to treat TIPs as it would SIPs, except to the extent that EPA has determined otherwise through
rulemaking. EPA has yet to issue final regulations, however, elaborating on this statutory guidance, al-
though it has issued proposed regulations, which appear at 59 Fed. Reg. 43956 (Aug. 25, 1994).

*Because of the ongoing federal-state interplay under the SIP system, disparities often arise be-
tween the new source review regulations applicable under state law and previous versions incorporated
into the federally enforceable SIP. Consequently, to determine what requirements apply at a given time
under state and federal law, it is advisable to check with the appropriate state agency or EPA regional
office.

5See http://www.epa.gov/air/nsr-review/nsr_report_to_president.pdf. See also http:/www.epa.gov/e
pahome/headline_061302.htm.
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ties aimed at maintaining or improving the reliability and safety of existing power
plants and refineries. EPA is moving to finalize reform proposals that originated in
1996 during the Clinton Administration, which include simplifying the process for
companies to adopt pollution control and prevention projects, establishing agree-
ments with plants to impose strict emission caps called plantwide applicability
limits (PALs), and allowing operational flexibility to plants that install “clean units”
having NSR permits or other regulatory limits requiring the use of BACTs.* EPA
also proposes additional reforms, including among others clarifying the definitions
of “routine” repairs and maintenance to assist companies in implementing necessary
equipment repair and replacement projects.

§ 12:92 Current federal requirements—40 C.F.R. Sections 51.160-51.163:
The basic program

The first new source regulations, promulgated in 1973 and now codified at 40
C.F.R. §§ 51.160-51.163, express in regulatory form the essential requirement of
Clean Air Act section 110(a)(2)(C) that each SIP contain a basic program for the
preconstruction review of new sources.' Specifically, they call for a program that: (1)
applies to any new source or modification that would contribute in significant
amounts to concentrations of any pollutant for which a NAAQS has been established,;
(2) requires the owner or operator of the project to show prior to construction that
the project will be able to adhere to the SIP and will not cause or contribute to any
NAAQS violation; and (3) gives the public advance notice and opportunity to com-
ment on the project.?

When, in the 1977 Amendments, Congress enacted parts C and D of Title I creat-
ing an extensive nonattainment and PSD area NSR program applicable to major
sources in 1977, it retained the “general” or “minor” NSR provisions of section
110(a)(2)(C) that have no statutory size threshold. The 1990 Amendments again
retained these provisions, standing as an implicit legislative judgment that minor
sources and minor modifications are important enough to warrant a rudimentary
review to ensure their consistency with air quality planning goals. In addition, the
implementing EPA regulations in sections 51.160-51.163 and corresponding SIP
measures retain enormous practical significance to the major source NSR program.
Indeed, it may fairly be said that minor source permits are the fulcrum on which
the entire NSR apparatus is balanced. This is so mainly because minor source
permits are the chief mechanism by which sources avoid applicability under major
source NSR (and by which offsets are secured when nonattainment area NSR can-
not be avoided).® Although neither the statute nor EPA’s regulations specify a size
threshold for the minor source permit program, many SIPs have, on their face or by

8See http://www.epa.gov/air/nsr-review/nsr recommendations.pdf.
[Section 12:92]

"The substance of § 110(a)(2)(C) formerly appeared in relevant part as § 110(a)(2)(D). See Clean
Air Act Amendments of 1990, Pub. L. No. 101-549, § 101(b), 104 Stat. 2399.

251 Fed. Reg. 40669 (1986). The opportunity for public participation must include (1) availability
of the relevant information in at least one location in the affected area; (2) notice by “prominent
advertisement” of the location of the information and the opportunity for comment; and (3) in general
thirty days for the submittal of comments. 40 C.F.R. §§ 51.161, 51.163.

®As discussed more fully in other sections, a source generally may take pollution controls and
operational restrictions into account on a plantwide basis when quantifying its emissions to determine
applicability under major source NSR. In order for these limitations to accord “synthetic minor” status
to a new source or modification, however, they must be embodied in an enforceable instrument. See
§ 12:95. Likewise, emissions reductions at sources providing external offsets must be made federally
enforceable. Historically, permits under the section 51.160-51.163 program are the most frequently
used means to this end. Interview with Gary McCutchen, Chief, NSR Section, OAQPS, September 29,
1992.
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state policy, established their own “sub-de minimis” applicability levels.*

The NSR program required by section 110(a)(2)(C) also plays an important role in
control of pollution from emissions of lead. After EPA promulgated the NAAQS for
lead in the late 1970s, it called upon each state to adopt and submit a basic NSR
program for new sources of that pollutant.® The lead program has the unusual
feature that it is to apply to any new source that would have the potential to emit
five tons per year (tpy) or more of lead and to any new modification of a five tpy
source that would increase lead emissions at that source by 0.6 tpy.® The PSD
requirements overlap with this requirement to a considerable degree, as will be
seen below, but PSD rules alone would not catch new sources that would emit less
than 100 tpy of lead.”

§ 12:93 Current federal requirements—Nonattainment and PSD
permitting—Applicability'—Interlocking coverage

40 C.F.R. sections 51.165 and 51.166 express the balance of the requirements of
Clean Air Act section 110(a)(2)(C). Section 51.165(a) requires each SIP to contain a
permit program for “major” new projects locating in designated nonattainment
areas. Specifically, the program is to apply to any new “source” or “modification”
that would emit in “major” amounts any pollutant for which the area is designated
nonattainment (the “nonattainment” pollutant).? To obtain a permit, an applicant

*The advent of a mandatory operating permit program under Title V of the Clean Air Act may
bring renewed focus on the section 110(a)(2)(C) minor source permit program. In adopting final regula-
tions specifying the requirements of state operating permit programs under Title V, 57 Fed. Reg. 32250
(July 21, 1992), EPA established a highly controversial procedure for “minor permit modification
procedures” that do not require public notice and comment when Title V permits are revised in ways
that “are not modifications under any provision of Title 1.” See 57 Fed. Reg. 32307 (to be codified at 40
C.F.R. 70.7(e)(2)(5)). The Agency ultimately adopted a legal rationale provided by the Department of
Justice that hinged on the assertion that “minor” increases in emissions are de minimis under the doc-
trine of Alabama Power. See generally 57 Fed. Reg. 32281-86. In so doing, EPA focused exclusively on
the “significance” thresholds for major source permitting under Parts C and D of Title I, and simply
ignored the minor source permitting requirements of section 110(a)(2)(C) of Title I. 57 Fed. Reg. 32285.
The dubious implication, however, is that the entire minor source program addresses only trivial
matters. A more reasonable way of harmonizing the section 110(a)(2)(C) and Title V modification provi-
sions would be to follow the SIP-specific thresholds for state minor source permit programs for Title V
applicability purposes.

*Memorandum from Richard G. Rhoads, Director, Control Programs Development Division
(CPDD), OAQPS, to Regional Air Management Division Directors, Apr. 8, 1980; Memorandum from
Darryl D. Tyler, Director, CPDD, OAQPS, to Chief, Air Branch, Regions I-V (July 5, 1984); OAQPS,
Updated Information on Approval and Promulgation of Lead Implementation Plans, 4-22 to 4-23 (draft
manual, July 1983); 52 Fed. Reg. 24686 (1987) (by implication).

®Memorandum from Darryl D. Tyler to Chief, Air Branch, Regions I-X (July 5, 1984); OAQPS,
Updated Information on Approval and Promulgation of Lead Implementation Plans, 4-23 (draft manual,
July 1983). These documents also express the view that fugitive emissions are to be included routinely
in calculating the emissions size of a lead source. Cf. Clean Air Act § 302(j), 42 U.S.C.A. 7602(j); 49
Fed. Reg. 43202 (1984).

740 C.FR. §§ 51.160-51.163 also appears to retain practical significance because it specifies gen-
erally applicable procedural requirements, whereas 40 C.F.R. § 51.165 does not.

[Section 12:93]

'As the reader will see, the applicability provisions are intricate and rife with ambiguities.
Courts have refused to impose penalties and even injunctive relief for alleged violations of TSCA and
PSD/NSR requirements on grounds of vagueness. See, e.g., General Elec. Co. v. EPA, 53 F.3d 1324, 25
Envtl. L. Rep. (Envtl. L. Inst.) 20982 (D.C. Cir. 1995) (TSCA); Ogden Projects, Inc. v. New Morgan
Landfill Co., No. 94-CV-3048 (E.D. Pa. 9-22-95) (nonattainment NSR).

240 C.FR. § 51.165(a)(2), 51 Fed. Reg. 40672 (1986); 45 Fed. Reg. 52676, 52711 (1980); 45 Fed.
Reg. 31307, 31309-10 (1980). The only pollutants for which areas have been designated under section
107 of the Act are carbon monoxide, nitrogen oxides, sulfur dioxide, particulate matter, and ozone. See
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must satisfy the relevant substantive requirements, such as offsets, for each nonat-
tainment pollutant emitted in “major” amounts.®

In contrast, section 51.165(b) calls for a permit program for new “major” projects
locating in an attainment or unclassifiable area but nevertheless affecting a nonat-
tainment area. Specifically, the program is to apply to any new “source” or “modifica-
tion” that would: (1) emit a particular pollutant in “major” amounts; (2) locate in an
area designated attainment or unclassifiable for that pollutant; and (3) contribute
significantly to concentrations of the pollutant in an area designated nonattainment
for the pollutant.” To obtain a permit, an applicant must satisfy the relevant
substantive requirements—mainly an offset requirement—for each pollutant for
which the project would be subject to the permit requirement.’

Section 51.166 complements section 51.165(a) and overlaps section 51.165(b). It
requires a PSD permit program that applies® in general to any new “source” or
“modification” that would be “major” for any pollutant regulated under the Act and
would locate in any area that is designated attainment or unclassifiable for any pol-
lutant, even one the project would not emit.”

There are two main exceptions to this general requirement. First, the 1990
Amendments declared simply that PSD review “shall not apply to pollutants listed”

40 C.F.R. Part 81, Subpart C. It appears to be a mistake, therefore, that 40 C.F.R. § 51.165(a) in defin-
ing “major” modification lists “lead” as a pollutant for which an emissions increase could be significant.
See 40 C.F.R. § 51.165(a)(1)(x).

%45 Fed. Reg. 52711 (1980).

%40 C.FR. § 51.165(b); 45 Fed. Reg. 31309-10 (1980). 40 C.F.R. § 51.165(b) defines what is a sig-
nificant contribution by reference to air quality concentrations in section III of Offset Ruling. An

example of a significant contribution is 1.0 microgram per cubic meter (annual average) for sulfur
dioxide. 40 C.F.R. part 51, App. S, § III(A).

5See 50 Fed. Reg. 13130, 13150 (1985). In setting up a system for reviewing new sources of PM-
10, EPA expanded the scope of section 51.165(b), so that in effect it applies to any project wherever it is
located so long as it is “major” for PM-10. See 52 Fed. Reg. 24686-87, 24688, 24713 (1987). Thus
reconstituted, § 51.165(b) merges confusingly with §§ 51.160-51.163 and supplements the PSD system.
It supplements the PSD system because it defines “major” as 100 tpy for all source categories, while
PSD defines “major” as 100 tpy for only some categories and 250 for the rest.

®The program is to apply in the sense that it is to prohibit a person from beginning actual
construction without a permit. 40 C.F.R. § 51.166(1)(1). “To begin actual construction” means in general
to initiate physical, on-site construction activities of a permanent nature, including “installation of
building supports and foundations, laying of underground pipework, and construction of permanent
storage structures.” 40 C.F.R. § 51.166. Limited preliminary activities such as site-clearing and order-
ing of materials are allowed, but occur at the risk of the applicant and do not guarantee that a permit
will be issued. Memorandum, Construction Activities Prior To Issuance of a PSD Permit with Respect
to “Begin Actual Construction,” from Director, Stationary Source Compliance, to Robert R. DeSpain,
Chief, Air Programs Branch, Region VIII (Mar. 28, 1986) at 2. Similarly, entering construction contracts
does not constitute the prohibited “beginning of actual construction” when it occurs prior to the issu-
ance of a PSD permit. See Memorandum, Whether the PSD Regulations Prohibit Entering Into
Construction Contracts Without a Permit, from Peter H. Wyckoff, Attorney, Air, Noise, and Radiation
Division, to Regional Counsel, Regions I-X (Jan. 17, 1979). The prohibition on actual construction
extends to the “emissions unit,” 40 C.F.R. § 51.166(b)(11), which is defined as any part of an entire
source which would emit any regulated pollutant. 40 C.F.R. § 51.166(b)(7). EPA interprets “emissions
unit” broadly to include any installation necessary to accommodate any unit subject to regulation
under any part of the Act. Id. Thus, if an emissions unit is an integral part of the source such that the
source would not serve its original intent but for inclusion of the unit, the PSD permit must be
obtained before construction of the unit begins. Id. For a related case with an odd twist, see Save the
Valley, Inc. v. Ruckelshaus, 565 F. Supp. 709, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20881 (D.D.C. 1983).
Beginning actual construction is distinct from “commencing” construction. For the definition of
construction, see Clean Air Act § 169(2), 42 U.S.C.A. § 7479(2)(A). See also § 12:113.

"See 40 C.F.R. § 51.166(i)(1)—(3).
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under new section 112.2) EPA has interpreted this provision to operate directly on
the federal PSD regulations so as to exempt the following pollutants prospectively
from both the applicability and substantive requirements of those regulations: arse-
nic, asbestos, benzene, beryllium, hydrogen sulfide, mercury, radionuclides, and
vinyl chloride.’ This means that a state is free to maintain PSD review of those pol-
lutants, or discontinue it, as it sees fit."® In contrast, EPA under its own PSD regula-
tions has no choice but to abandon such review prospectively."

Second, section 51.166 itself expressly allows an exception for any project that
emits in “major” amounts only nonattainment pollutants.' Since every area of the
country is designated attainment or unclassifiable for some pollutant, section 51.166
in effect requires PSD review for any new project that would emit any regulated
pollutant in “major” amounts, except for any project that would emit only nonat-
tainment pollutants in such amounts.” To obtain a permit, an applicant in general
must satisfy the substantive PSD requirements not only for the pollutants the proj-
ect would emit in “major” amounts, but also for the pollutants it would emit in “sig-
nificant” amounts." The applicant may ignore—for PSD purposes—any nonattain-
ment pollutants the project would emit."

8Section 112(b)(6), 42 U.S.C.A. § 7142(b)(6).

°EPA has articulated this interpretation so far only in the form of an internal memorandum:
Memorandum, New Source Review (NSR) Program Transitional Guidance, from John S. Seitz, Direc-
tor, Office of Air Quality Planning and Standards (March 11, 1991), Attachment at 1-3.

Gee Clean Air Act § 116, 42 U.S.C.A. § 7416, and the preservation clause in Clean Air Act
§ 112(d)(7), 42 U.S.C.A. § 7412(d)(7).

"EPA’s guidance goes on to point out that each of those pollutants would still be subject to PSD
review to the extent that it is part of a more general class of pollutant, for example, volatile organic
compounds, which are regulated for their contribution to ozone. Memorandum, New Source Review
(NSR) Program Transitional Guidance, from John S. Seitz, Director, Office of Air Quality Planning and
Standards, 3 (March 11, 1991). Also, the guidance clarifies that a BACT analysis must still take into
account the effect that different controls for nonexempt pollutants would have on the exempt ones. Id.
at 3-4. Finally, the guidance delineates the prospective effect of section 112(b)(6) on the federal PSD
regulations by stating that it applies to all projects for which a federal PSD permit had not issued
prior to November 15, 1990. Id. at 2. Increases in hazardous air pollutants still must undergo permit
review in some circumstances. See Clean Air Act § 112(g), 42 U.S.C.A. § 7412(g).

2G0e 40 C.F.R. § 51.166(i)(5). Actually, this exemption is only implicit in 40 C.F.R. § 51.166(i)(5),
inasmuch as that provision only exempts emissions of nonattainment pollutants from the substantive
PSD requirements. EPA, however, has interpreted the provision to exempt a project that emits only
nonattainment pollutants in “major” amounts from the permit requirements as well. See 45 Fed. Reg.
52711 (1980). The regulations also contain a little-used exemption that applies to any source that
would constitute “a nonprofit health or nonprofit educational institution” or any modification that
would occur at such an institution. See Clean Air Act § 169(1), 42 U.S.C.A. § 7479(1); see 40 C.F.R.
§ 51.166(i)(4)(1). For a specific application of this exemption, see 46 Fed. Reg. 30194 (1981); see also
Town of Brookline v. Gorsuch, 667 F.2d 215, 12 Envtl. L. Rep. (Envtl. L. Inst.) 20015 (1st Cir. 1981). In
addition, a state under certain conditions may exempt a previously permitted portable source from
obtaining a new PSD permit when it temporarily relocates. 40 C.F.R. § 51.166(i)(4)(iii).

¥Thus, geothermal power plants, which typically emit only hydrogen sulfide in “major” amounts,
are subject to PSD permitting. See 45 Fed. Reg. 52712 (1980) (item 8). Sources that are major only
with respect to a nonattainment pollutant, of course, are subject to 40 C.F.R. § 51.165.

"See 40 C.F.R. §§ 51.166(i)(2), (j)(2), (m)(1)(i); 45 Fed. Reg. 52711 (1980). The significance
thresholds range from 100 tpy for carbon monoxide to 0.004 tpy for beryllium. See 40 C.F.R.
§ 51.166(b)(23)(1).

40 C.FR. § 51.24(i)(5). Detailed examples of how these rules for geographic and pollutant ap-
plicability work for both PSD and nonattainment purposes appears at 45 Fed. Reg. 52711-12 (1980). It
should be noted that 40 C.F.R. § 51.166 requires not only a permit program, but also periodic assess-
ment of increment consumption and SIP tightenings as necessary to attain and maintain the
increments. See 40 C.F.R. § 51.166(a). In 1980, EPA put together a manual on the coverage and content
of the PSD regulations: OAQPS, Prevention of Significant Deterioration Workshop Manual (EPA-450/2-
80-081) (Oct. 1980). For the applicability of PSD permitting to sources of PM-10, see 52 Fed. Reg.
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Beyond these requirements for SIP content in 40 C.F.R. Part 51, there are three
other sets of nonattainment and PSD regulations stemming from the 1977 Amend-
ments, namely, the Offset Ruling, section 52.24, and section 52.21.

Although these six nonattainment and PSD regulations vary in their coverage,
they all use the key concepts of “major stationary source” and “major modification”
to describe that coverage and, indeed, define those concepts in very much the same
way."®

The Offset Ruling has the same project and pollutant applicability as section
51.165," but it is operative only as an interim measure pending adoption of SIP pro-
visions meeting applicable Part D requirements. Most significantly, prior to enact-
ment of the 1990 amendments, EPA applied the Offset Ruling to newly designated
nonattainment areas that had not yet adopted a NSR permitting regulation meeting
the requirements of section 51.165(a).’”® As noted above, the 1990 Amendments
automatically redesignated many areas as nonattainment for PM-10 as a matter of
law,"” and provided for the expeditious regulatory redesignation of many other areas
as nonattainment for ozone and carbon monoxide.?*® As discussed more fully in a
later section, EPA adopted a transition policy under which it applied the Offset Rul-
ing as necessary pending SIP revisions implementing the 1990 Amendments, and
allowed states to defer application of the new statutory requirements during the
time provided in Title I for SIP development.

24682-86 (1987).

"®The nonattainment NSR and PSD applicability provisions described in the following sections are
largely the same under all six regulations. From 1976 through July 1983, a single office within EPA
compiled PSD applicability determinations. These determinations, as well as an index and digest, are
available from the Stationary Source Compliance Division, OAQPS, in Washington, D.C.

740 C.F.R. part 51, Appendix S, §§ (I), ITII(A).

8See 40 C.F.R. § 52.24(k); 48 Fed. Reg. 50686, 50695 (1983). See also 44 Fed. Reg. 20372, 20379
n.36 (1979). The offset ruling also governs permitting of projects locating in attainment or unclassifi-
able areas but affecting nonattainment areas during the period before adoption and approval of a
section 51.165(b) program. 40 C.F.R. part 51, Appendix S, § III(A); 45 Fed. Reg. 31310 (1980). Indeed,
avoiding the Offset Ruling seems to be the only reason a state would have for adopting a permit
program under 40 C.F.R. § 51.165(b).

EPA recently opined that the Offset Ruling also applies to sources of TSP in an area that is still
designated nonattainment for TSP under section 107, where the state has yet to receive approval of a
new source review program under section 173 and the construction ban for TSP dissolved with the
repeal of the TSP NAAQS. See Letter from Edward J. Lillis, Chief, Noncriteria Pollutant Programs
Branch, OAQPS, to Michael J. Hayes, Manager, Division of Air Pollution Control, IEPA (Jan. 12, 1989).

®Section 101(a) of Pub. L. 101-549, 104 Stat. 2399 (1990) created a new section 107(d)(4)(B){) of
the Act that designated the areas identified as Group I in EPA’s 1987 promulgation of the PM-10
NAAQS as nonattainment (see 52 Fed. Reg. 29383 (1987)), and a new section 107(d)(4)(B)(ii) which
designated as nonattainment any area that had experienced a monitored violation of the PM-10
NAAQS. EPA published a list of such “monitored nonattainment” areas just prior to enactment of the
1990 Amendments. 55 Fed. Reg. 45799 (1990); see also 56 Fed. Reg. 11101 (Mar. 15, 1991) (announce-
ment of areas designated as nonattainment for PM-10 and classified as moderate at enactment of 1990
Amendments); 56 Fed. Reg. 37654 (Aug. 8, 1991) (correction of certain information in March 15 notice);
56 Fed. Reg. § 6694 (codification of areas redesignated at enactment). On September 22, 1992, EPA
proposed to redesignate several additional areas as nonattainment for PM-10 or 50, pursuant to
section 107(d)(3) of the amended Act. 57 Fed. Reg. 43846.

DFor example, Pub. L. 101-549, § 101(a), 104 Stat. 2399, created new sections 107(d)(4)(A)(i) and
107(d)(4)(A)(ii) requiring states to submit new designations for ozone and carbon monoxide areas
within 120 days of enactment, and requiring EPA to act upon such submissions within 120 days.
Section 101(a) of the Amendments also created a mechanism under new section 107(d)(4)(A)(iv) that
could expand existing nonattainment areas to include an entire consolidated metropolitan statistical
area unless within 45 days after enactment the State submitted a letter notifying EPA that it would
seek narrower boundaries. In November 1991, EPA published a final rule setting forth the attainment

status, classification and boundaries of numerous areas for ozone and carbon monoxide. 56 Fed. Reg.
56699 (1991).
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Section 52.24, which embodies the construction bans in former sections 110(a)(2)(I)
and 173(4) of the Act, applies like the other nonattainment regulations only to
“sources” or “modifications” locating in a nonattainment area that would emit the
nonattainment pollutant in “major” amounts.?' Section 52.24(a), reflecting section
110(a)(2)(I), applies only if the SIP for the nonattainment area has yet to be fully
approved as meeting the requirements of the 1977 Amendments. Hence, it is a sanc-
tion for a failure in planning. In contrast, 40 C.F.R. section 52.24(b), reflecting sec-
tion 173(a)(4), applies only if the SIP for the nonattainment area is not being car-
ried out.?” Finally, the coverage of section 52.21, the federal PSD permitting
program, exactly parallels the coverage of section 51.166.%

All of these interlocking regulations now need an overhaul because of the Clean
Air Amendments of 1990, especially the nonattainment regulations. (EPA plans to
propose a package of comprehensive updated NSR regulations in early 1996.) One
major structural change is the elimination of a construction ban as a sanction for
future failures to create an approved SIP.*

§ 12:94 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major stationary source”

A “major stationary source” is simply any “stationary source” that emits or has
the “potential to emit” a threshold amount of pollution.’

§ 12:95 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major stationary
source”—Size threshold

For nonattainment purposes the general threshold is 100 tpy of a NAAQS

pollutant.” For PSD purposes, the threshold is 100 tpy of a regulated nonexempt
pollutant for sources in twenty-six industrial categories and 250 tpy for sources

#1As noted above, 40 C.F.R. § 52.24 states an exception to this general rule: Neither ban applies to
a project locating in a “clearly defined part of a nonattainment area (such as a political subdivision of a
state), where EPA finds that a plan which meets the requirements of Part D is in effect and is being
implemented in that part.” 40 C.F.R. § 52.24(j).

2por detailed discussion of the applicability of these bans, see 48 Fed. Reg. 50686 (1983); 52 Fed.
Reg. 26404 (1987); 52 Fed. Reg. 45044 (1987). On another dimension, section 52.24(a) bars construc-
tion of projects whose permit applications became complete after the time when the SIP should have
been in conformity with the 1977 Amendments, whereas section 52.24(b) bars the issuance of permits
whenever the SIP is not being carried out.

240 C.F.R. § 52.21 contains several “grandfather” exemptions, which section 51.166 does not
contain. See 40 C.F.R. § 52.21(1)(4). These exemptions are now largely moot, however.

24Gee Clean Air Act § 179, 42 U.S.C.A. § 7409. Apparently, the pre-existing bans remain in effect,
however. See Clean Air Act Amendments of 1990, Pub. L. No. 101-529, § 108(1). Moreover, EPA retains
the power to trigger a construction ban by determining that the state is not adequately implementing
the SIP. See Clean Air Act § 173(a)(4), 42 U.S.C.A. § 7503(a)(3). In addition, EPA has authority to issue
a construction ban under section 113(a)(5)(A) of the amended Act whenever “the Administrator finds
that a State is not acting in compliance with any requirement or prohibition of the Act relating to the
construction of new sources or the modification of existing sources.”

[Section 12:94]

40 C.F.R. § 51.165(a)(1)(iv)(A); see also 40 C.F.R. §§ 52.21(b)(1)(1), 52.24(f)(4)(). These regulations
clarify that a physical change at a minor source which change by itself would qualify as a “major
stationary source” is to be treated as a “major stationary source.” See, e.g., 40 C.F.R.
§ 51.165(a)(1)(iv)(A)(2); 45 Fed. Reg. 52702 (1980).

[Section 12:95]

40 C.FR. § 51.165(a)(1)(iv)(A)(1). See also Clean Air Act § 302(j), 42 U.S.C.A. § 7602(j). Ozone, a
NAAQS pollutant, is created by the photochemical reaction of volatile organic compounds (VOC);
sources emit VOC, not ozone. Hence, both the nonattainment and PSD regulations expressly provide
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outside those categories.? Of course, states are free to set lower thresholds in their
own NSR programs.®

Particles of certain sizes suspended in air are a NAAQS pollutant, and as a
result, dust from large surface areas may be enough to bring the facility within the
PSD rules. However, under the terms of section 302(j) of the Act, fugitive emissions
may be considered in threshold applicability calculations only “as determined by
rule by the Administrator.” “Fugitive emissions” are emissions that “could not rea-
sonably pass through a stack, chimney, vent or other functionally equivalent
opening.” Through rulemaking pursuant to section 302(j), EPA has determined that
fugitive emissions from twenty-seven source categories should be included in thresh-
old determinations.® In 1984, the Agency promulgated rules for decisionmaking
under section 302(j) which provide that EPA will propose to list other categories
which have a potential for significant air quality deterioration, and will make a final
listing unless commentators demonstrate countervailing socioeconomic impacts.’
Consequently, in 1984 EPA proposed to add coal strip mines to the current list of
source categories on the ground that they are significant emitters of fugitive dust.?
EPA finally decided in November 1989 not to list strip mines, on the ground that

that a source that is “major” for VOC is “major” for ozone. See, e.g., 40 C.F.R. §§ 51.165(a)(1)(iv)(B), 51.
166(b)(1)(ii).

The 1990 amendments reduce this threshold progressively for ozone nonattainment areas in
proportion to the ozone nonattainment problem. Thus, while the threshold remains 100 tpy for “mar-
ginal” and “moderate” areas, it becomes 50 tpy for “serious” areas, 25 tpy for “severe” areas, and 10 tpy
for “extreme” areas. See Clean Air Act § 812, 42 U.S.C.A. § 7511a. See, e.g., Clean Air Act § 189, 42
U.S.C.A. § 7513a.

2See, e.g., 40 C.F.R. § 51.166(b)(1)({)(a)—(b). See also Clean Air Act § 169(1), 42 U.S.C.A. § 7479(1).
Examples of these 26 categories are iron and steel plants, large electric generating plants, refineries,
and chemical process plants. The prototype for this list of categories appeared in the original PSD
regulations. See 40 C.F.R. § 52.21(d) (1977). See also 7 Envtl. Pol’y Div., Cong. Research Serv., A
Legislative History of the Clean Air Act Amendments of 1977 5261-64 (Comm. Print. 1978) (Senate
debates, July 29, 1976) (raw data from EPA from which list probably derived).

3See Clean Air Act § 116, 42 U.S.C.A. § 7416. For an unsuccessful attempt by an environmental
group to reach a ski resort that would not have “major” emissions of its own, but would indirectly
cause violations of the Class II increment for PM by virtue of associated woodstove emissions, by argu-
ing that the Forest Service violated the SIP conformity requirements of section 176(c) of the Act when
it issued a use permit, see Methow Valley Citizens Council v. Regional Forester, 16 Envtl. L. Rep.
(Envtl. L. Inst.) 20641 (D. Or. 4-30-86).

*In Alabama Power, the D.C. Circuit held that the Act’s section 302(j) restriction on fugitive
emissions applies for PSD as well as nonattainment purposes, even though the PSD provisions have
their own definition of major source in section 169. However, the court also held that once a new PSD
source is determined to be major, fugitive emissions must always be considered in determining whether
emissions of a given pollutant are significant, and thus, subject to substantive PSD requirements.
Alabama Power Co. v. Costle, 636 F.2d 323, 369-70, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001, 20016-17
(D.C. Cir. 1979). In September 1995, the same court decided that the section 302(j) restriction does not
govern the definition of “major source” in section 112 because unlike the PSD and nonattainment
definitions section 112 specifies that the sources in question are those “located within a contiguous
area and under common control.” In the view of the court, the quoted language satisfies the “[e]xcept
as otherwise expressly provided” clause in section 302(j). See National Mining Ass’'n v. EPA, 59 F.3d
1351, 1361, 25 Envtl. L. Rep. (Envtl. L. Inst.) 21390 (D.C. Cir. 1995).

%See, e.g., 40 C.F.R. §§ 51.165(a)(1)(ix), 51.24(b)(20).

GSee, e.g., §§ 51.165(a)(4), 51.166(i)(4)(i1). The list includes not only the 26 source categories
named in section 169(1) of the Clean Air Act, but also (as a single group) the categories regulated
under sections 111 and 112 of the Act as of August 7, 1980.

749 Fed. Reg. 43202 (1984).

849 Fed. Reg. 43211 (1984); 51 Fed. Reg. 7090 (1986); see also Sierra Club v. Gorsuch, 715 F.2d
653, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20809 (D.C. Cir. 1983) (ordering EPA to consider listing of strip
mines); Sierra Club v. Thomas, 828 F.2d 783, 17 Envtl. L. Rep. (Envtl. L. Inst.) 21198 (D.C. Cir. 1987)
(holding that EPA had not unreasonably delayed completion of the strip mines rulemaking).
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the Department of the Interior had adequate regulatory authority to protect against
adverse air quality impacts.® Both the rules of decision under section 302(j) and the
determination not to list strip mines were promptly challenged and ultimately
upheld.™

Another controversial area has been the treatment of vessel emissions. The main
focus of this controversy has been whether to include the dockside emissions of
ships as primary emissions of marine terminals in determining whether such facili-
ties are major sources. In 1982, the Reagan Administration sought to reverse the
prior policy of including such emissions in threshold determinations." As noted in
the previous section, the D.C. Circuit invalidated this decision and remanded the is-
sue to EPA for further rulemaking.” Early in 1990, EPA took the position that the
D.C. Circuit decision had the effect of reinstating the prior policy of including
dockside emissions.” The 1990 Amendments added provisions to the Act that
directly address for the first time VOC emissions from the loading and unloading of
tank vessels, but these provisions do not address the question of how much of the
dockside emissions are to be included in determining “major” source status.' The
Amendments also added a new section 328 that in general terms extends to outer
continental shelf activities the air pollution control requirements, including NSR, of
the corresponding onshore area. Among the activities covered are emissions from
drilling platforms and tank and exploratory vessels while attached to drilling
platforms and other offshore stationary sources."

%54 Fed. Reg. 48870 (1989). EPA agreed with industry and DOI comments that for most mines,
the costs of regulation would far outweigh benefits. EPA rejected those arguments as to an alternative
that would have regulated only strip mines affecting national parks and other areas of special concern.
Nevertheless, EPA declined to list even this narrow category of mines. The Agency first found that DOI
had parallel authorities already in place (in particular, those under the Surface Mining Control and
Reclamation Act, 30 U.S.C.A. 1201 et seq.) that could provide benefits equivalent to those provided by
PSD. Although the Clean Air Act contains no provision that EPA may decline to regulate due to the ex-
istence of similar regulatory authority elsewhere, EPA reasoned that it would be inherently costly to
add another set of functionally duplicative regulations. See 54 Fed. Reg. 48874-75, 48878-80. If this
theory is reached and upheld on review, it might support further efforts by EPA to base regulatory de-
cisions on theories of economic efficiency, such as those embodied in the nationwide trading system for
sulfur dioxide allowances under Title IV of the 1990 Clean Air Act Amendments, rather than a strict
adherence to the command-and-control approach of the 1970 and 1977 Amendments generally, or the
PSD program in particular, which places a high premium on public participation in the decision-
making process.

In National Coal Ass'n v. EPA, No. 84-1609 (D.C. Cir., filed 1984), both industry and
environmental groups challenged EPA’s interpretation of the section 302(j) rulemaking requirements.
That case was briefed in 1986 but the court informally held it in abeyance pending a final decision on
the listing of strip mines. Sierra Club petitioned for review of the no-list decision, Sierra Club v. Reilly,
No. 90-1028 (D.C. Cir., filed 1990), which was later consolidated with the National Coal case, which
was renamed NRDC v. EPA. The court rendered its decision in June 1991. The decision appears at 937
F.2d 641 (D.C. Cir. 1991). The court deferred heavily to the Agency’s construction of section 302(j), on
the ground that it was permissible, and to its cost-benefit analysis regarding strip mines, on the
ground that it was not arbitrary or capricious.

"See 47 Fed. Reg. 27554 (1982); 45 Fed. Reg. 52676, 52696 (1980).

Natural Resources Defense Council v. EPA, 725 F.2d 761, 14 Envtl. L. Rep. (Envtl. L. Inst.)
20191 (D.C. Cir. 1984).

8See Letter from John Calcagni, Director, Air Quality Management Division, OAQPS, to Ken
Wade (Jan. 8, 1990); see also Clean Air Act § 302(z), 42 U.S.C.A. § 7602(z).

"See Clean Air Act § 103, 104 Stat. 2399 (§ 183(f)). These provisions require EPA to set NSPS-
style standards for the emissions and then preempt state and local governments from regulating them
with a less stringent standard of their own. This appears to place a floor on the stringency of BACT
and LAER determinations made during PSD/NSR review.

®Pursuant to section 328(a)(1), the new regulatory program for outer continental shelf (OCS)
sources applies along the Pacific, Arctic, and Atlantic Coasts, and along the Gulf Coast roughly
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§ 12:96 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major stationary
source”—Stationary source

NSR applies only to a “stationary source” of pollution. This term is broadly defined
as “any building, structure, facility, or installation.” That phrase as a whole is in
turn defined? as all of the pollutant-emitting activities that belong to the same
industrial grouping,® are located on one or more contiguous or adjacent properties,*

eastward of the Florida-Alabama border. EPA’s OCS regulations effectively federalize existing onshore
state NSR programs and apply them to sources located within twenty-five miles of states’ seaward
boundaries, and apply federal PSD rules to sources beyond twenty-five miles. See 57 Fed. Reg. 40792
(to be codified at 40 C.F.R. part 55) (Sept. 4, 1992). The regulations provide special transitional rules
for sources that commenced construction between publication of the proposed OCS rules (56 Fed. Reg.
63774, Dec. 5, 1991) and publication of the final rules. See 57 Fed. Reg. 40798-99, 40810(to be codified
at 40 C.F.R. 55.6(e)). The regulations also provide for delegation of implementation and enforcement of
the newly federalized state rules back to the states. See 57 Fed. Reg. 40801-02, 40812-13 (to be codified
at 40 C.F.R. 55.11).

[Section 12:96]
See, e.g., 40 C.F.R. §§ 51.165(a)(1)(1), 51.166(b)(5).
2Gee, e.g., 40 C.F.R. §§ 51.165(a)(1)(ii), 51.166(b)(6).

®Pollutant-emitting activities are deemed part of the same industrial grouping if they are within
the same two-digit code “Major Group” Standard Industrial Classification Manual (Exec. Office of the
President, Office of Management and Budget 1987). Each source is classified according to its “primary
activity,” which is determined by its principal product produced or distributed, or service rendered. 45
Fed. Reg. 52676, 52695 (1980). A special application of this general requirement occurs where the
pollutant-emitting activities are largely fugitive in nature. Under section 302(j) of the Act, only fugitive
emissions from those categories of sources listed under, e.g., 40 C.F.R. §§ 51.165(a)(4) and 51.166(i)(4)
(ii), are considered for threshold applicability purposes. See § 12:93. Thus, when a single source
consists of two activities within the same two-digit code, and only one activity is within a “listed”
source category, and the primary activity is not within a listed source category, then the fugitive emis-
sions from that activity are not considered in determining whether the source is major. Nevertheless,
the fugitive emissions from the secondary, “listed” activity would be considered in determining whether
the source, as a whole, is major. For example, consider a surface coal mine located adjacent to a coal
cleaning plant. Strip mines are not a currently listed source category. See § 12:93. Coal cleaning plants
are listed. See, e.g., 40 C.F.R. §§ 51.165(a)(4)(a), 51.166(i)(4)(ii)(a). Strip mining is considered to be the
primary activity of such a source. Under EPA policy, the massive fugitive emissions of the mining
activity are excluded in considering whether the source is major. However, the fugitive emissions of the
coal cleaning plant, as well as the stack emissions of the plant and the mine, are considered. If the
threshold level is exceeded on this basis, then the entire source, including the strip mine, is subject to
NSR. See Letter from Edward E. Reich, Director, Stationary Source Compliance Division to John M.
Daniel, Virginia Air Pollution Control Board, May 31, 1983; Memorandum, PSD Applicability, South
Hospah Mine, from Director, Division of Stationary Source Enforcement to Allyn Davis, Director, Air
and Hazardous Materials Division, Region VI (June 9, 1980). EPA reaffirmed this policy in the context
of its decision not to “list” surface and coal mines. See 54 Fed. Reg. 48870, 48880-84 (1989).

Primary and support facilities may, in certain circumstances, be classified as a single source
even when the support facility has a different two-digit SIC code. 45 Fed. Reg. 52695 (1980). Support
facilities are typically those which convey, store, or otherwise assist in the production of the principal
product. Id; see also 54 Fed. Reg. 48880-84; Letter from Steve Rothblatt, Chief, Air and Radiation
Branch, EPA Region V, to Robert P. Miller, Executive Secretary, Michigan Air Pollution Control
Commission, July 27, 1990 (expansion of boiler and addition of precipitated calcium carbonate facility
at a pulp and paper plant support the same economic enterprise, and thus are considered a single
modification for PSD applicability purposes); Letter from William G. Rosenberg, Assistant Administra-
tor, to Carol Dinkins, Vinson & Elkins, Sept. 5, 1991 (Golden Aluminum Co. facility that smelts 80
percent of feedstock from used beverage cans to produce rolled aluminum as end product is classified
as secondary metals production facility and subject to 100 tons per year PSD applicability threshold).

4“Contiguous or adjacent properties” generally do not encompass long-line operations such as
pipelines or power lines. Thus, for example, EPA would not treat all of the pumping stations along a
multistate pipeline as one source. 45 Fed. Reg. 52695 (1980). However, such determinations are made
on a case-by-case basis. Id. In one instance EPA ruled that two refinery facilities, interconnected by
pipelines 1.8 miles in length which transported intermediary products between the facilities, consti-
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and are under the ownership and control of the same person.® This broad “plantwide”
definition is crucial in determining NSR applicability to major modifications.®

§ 12:97 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major stationary
source”—Potential to emit

Because a source is not yet operational when it undergoes NSR, applicability
determinations must be based on the source’s “potential to emit.” EPA regulations
define this term as the maximum capacity of a source to actually emit a pollutant
under its “physical and operational design.”" The regulations expressly include air
pollution control equipment in the “design” of the source, but only to the extent that
a requirement for such equipment is “federally enforceable.” Thus, on the face of
the regulations, whether a new source would emit 100 (or 250) tpy of a pollutant is
to be determined by reference to the rate of emissions after the application of feder-
ally enforceable controls. Similarly, restrictions on hours of operation, or on types or
amounts of materials combusted, stored or processed, in general must be federally
enforceable in order to be considered in determining potential to emit.? To be “feder-
ally enforceable,” these limitations must be required under section 111 of the Act;

tuted a single source for PSD purposes. See Memorandum, Shell Oil Company Wilmington Complex
Specification of “Source,” from Director, Division of Stationary Source Enforcement to Clyde B. Eller,
Director, Enforcement Division, Region IX (May 16, 1980).

*EPA has considered and rejected the use of a rigid voting-interest test in determining questions
of control, both for purposes of the definition of source, and for purposes of determining statewide
compliance under nonattainment NSR. See § 12:107. 45 Fed. Reg. 59874, 59878 (1980); 44 Fed. Reg.
3274, 3279 (1979). Instead, the Agency has stated that it will rely on case-by-case determinations, and
be guided by the general definition of control used by the Securities and Exchange Commission. 45
Fed. Reg. 59878 (1980). In one case, EPA held that two paper mills located on a single piece of property
constituted a single source for PSD purposes where the first mill owned the property and the second
mill was a joint venture owned half by the first mill and half by a third party. Memorandum, Defini-
tion of Source, from Director, Division of Stationary Source Enforcement, to Diana Dutton, Director,
Enforcement Division, Region VI (Mar. 16, 1979); see also Memorandum, PSD Applicability: TEX-USS
High Density Polyethylene Plant, from Director, Division of Stationary Source Enforcement to Allyn M.
Davis, Director, Air and Hazardous Materials Division, Region VI (July 17, 1980). In another case, EPA
stated that an airport constitutes a single source under the control of the airport authority where that
authority acquires property, develops plans, and contracts for construction, even though the authority
later leases discrete portions of the airport’s pollutant emitting facilities (such as refueling or mainte-
nance activities) to independent lessees. Memorandum, PSD Applicability Determination for Multiple
Owner/Operator Point Sources Within a Single Facility, from John Calcagni, Director, Air Quality
Management Division, EPA, to Irwin L. Dickstein, Director, Air and Toxics Division, EPA Region VIII
(Aug. 11, 1989).

®The 1990 Amendments appear to require a redefinition of the regulatory unit “source” for
purposes of new source review in “serious” PM-10 nonattainment areas. The Amendments define “ma-
jor stationary source” for that purpose to include “any group of stationary sources located within a con-
tiguous area and under common control that emits, or has the potential to emit, at least 70 tons per
year of PM-10.” Clean Air Act § 189, 42 U.S.C.A. § 7513a. This language suggests that prescribed
burns and communities of woodstoves could be pulled into the new source review system.

[Section 12:97]

1See, e.g., 40 C.F.R. §§ 51.165(a)(1)(iii), 51.166(b)(4). EPA originally defined the terms as maximum
capacity to emit in the absence of control; see also 43 Fed. Reg. 26380, 26391-92 (1978). But the D.C.
Circuit reversed EPA on this point. Alabama Power Co. v. Costle, 636 F.2d 323, 352-55, 10 Envtl. L.
Rep. (Envtl. L. Inst.) 20001, 20006-08 (D.C. Cir. 1979).

240 C.F.R. §§ 51.165(a)(1)(iii), 51.166(b)(4). See 45 Fed. Reg. 52676, 52688-89 (1980); see also
Ogden Properties, Inc. v. New Morgan Landfill Co., No. 94-CV-3048, slip op. at 23-26 (E.D. Pa. 9-22—
95).

3See, e.g., 40 C.F.R. §§ 51.165(a)(1)(iii), 51.166(b)(4). Under pressure from those struggling to
come below the “major” source thresholds for purposes of section 112 (relating to hazardous air pollut-
ants) and Title V (relating to operating permits), EPA has developed an exception to the general rule
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section 112; the SIP; a permit issued under section 52.21; a permit issued under
regulations approved pursuant to sections 51.160-163, 51.165(a), or 51.166; or an
operating permit issued under either a SIP-approved program under Title I or a
program under Title V.*

It has been common for a proposed source or modification to accept the imposition
of control equipment, restrictions on the sulfur content of fuel, or limits on operat-
ing hours, in order to maintain emissions under threshold levels and thereby avoid
triggering the whole panoply of NSR requirements. These limitations are frequently
imposed for a given pollutant under a so-called “minor source” permit, issued by a
state under the general preconstruction review requirements in §§ 51.160-51.163, to
a new source or modification which would thereby agree not to reach “major” or
“significant” levels for any pollutant.® Alternatively, such limits may be contained in
nonattainment or PSD permits issued because a source will exceed threshold levels

that limitations on a source’s design must be federally enforceable in order to be taken into account. In
January 1995, EPA for the first time explicitly recognized that “inherent physical” limitations could be
taken into account even absent their federal enforceability. See Memorandum, Options for Limiting the
Potential to Emit (PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act,
from John S. Seitz, Director, Office of Air Quality Planning and Standards, and Robert I. Van Heuvelen,
Director, Office of Regulatory Enforcement 7 (Jan. 25, 1995) (collecting prior memoranda on calculating
PTE). EPA applied this exception in September 1995 to emergency electrical generators, concluding
that utilization of such equipment is entirely a function of power outages and essential housekeeping
activities such as maintenance and training, all of which are uncontrollable and episodic. In fact, EPA
went so far as to offer 500 hours per year as an acceptable default value for predicting maximum
usage. See Memorandum, Calculating Potential to Emit (PTE) for Emergency Generators, from John S.
Seitz, Director, Office of Air Quality Planning and Standards (Sept. 6, 1995). At a different level, a
district court has ruled that permit conditions that simply limit annual actual emissions, but do not
address underlying physical or operational design factors, cannot be considered in determining a
source’s potential to emit. United States v. Louisiana-Pacific Corp., 682 F. Supp. 1122, 18 Envtl. L.
Rep. (Envtl. L. Inst.) 20350 (D. Colo. 1987). The same court later held that permit conditions which are
knowingly and regularly violated also cannot be considered in determining potential to emit. United
States v. Louisiana-Pacific Corp., 682 F. Supp. 1141, 18 Envtl. L. Rep. (Envtl. L. Inst.) 20912 (D. Colo.
1988).

See, e.g., 40 C.F.R. §§ 51.165(a)(1)(xiv), 51.166(b)(17). Among the changes EPA proposed in
August 1983, pursuant to the settlement agreement in Chemical Mfrs. Ass’'n v. EPA, was the deletion
of the requirement that limits be federally enforceable, as opposed to merely legally enforceable by
state or local bodies. See 48 Fed. Reg. 38742, 38747-48 (1983). Under the amendment, a limit would
still have to be enforceable by some governmental entity. 48 Fed. Reg. 38748 (1983). It would also have
to be discoverable by EPA and any other person. Id.

EPA took final action on that proposal in June 1989. See 54 Fed. Reg. 27274 (June 28, 1989).
EPA retained the requirement for federal enforceability, but expanded the ways of achieving such
enforceability to include operating permits issued pursuant to EPA-approved programs. EPA said it
would approve a program for this purpose only if, among other things, it (1) “requires that all emis-
sions limitations, controls, and other requirements imposed by such permits will be at least as stringent
as any other applicable limitations and requirements contained in the SIP or enforceable under the
SIP”; (2) prevents the issuance of permits “that waive, or make less stringent, any limitations or
requirements contained in or issued pursuant to the SIP”; (3) assures that the requirements in the
operating permits are “permanent, quantifiable, and otherwise enforceable as a practical matter”; and
(4) requires timely notice to the EPA of each proposed and final permit. Id. at 27282. Operating
permits issued under these programs have come to be called FESOPs (federally enforceable state
operating permits).

Operating permit programs under Title V of the Act will greatly expand opportunities for
sources to render controls and operational restrictions federally enforceable for NSR purposes. See 57
Fed. Reg. 32305 (1992) (to be codified at 40 C.F.R. 70.6(b)(1)). For a discussion of this point, see 57 Fed.
Reg. 32279 (1992).

5If a new source or modification later becomes “major” because federally enforceable limitations
are relaxed, then pursuant to EPA’s “source obligation” regulations, substantive NSR provisions apply
as if the source had never been constructed. 40 C.F.R. §§ 51.165(a)(5)(i1), 51.166(r)(2). In an enforce-
ment case, EPA took the position that a minor source permit was a sham because the company never
intended to adhere to the permit limits as part of an economically viable business plan. Rather, the
company agreed to these limits to enable construction and operation prior to receipt of a PSD permit.
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for other pollutants.

A 1995 decision of the D.C. Circuit has fundamentally altered the definition of
“potential to emit.” On September 15, 1995, the court issued a four-paragraph judg-
ment on long-pending industry petitions to review the federal enforceability
requirement. This decision® vacated the regulations that embody the requirement in
the definition of potential to emit and remanded the issue to EPA “for reconsidera-
tion in light of National Mining Association v. EPA.” In National Mining, the court
had invalidated the federal enforceability requirement that EPA established for
purposes of section 112 applicability on the grounds that (1) Congress certainly au-
thorized EPA to ensure that credit is given only for controls that are “effective,” but
(2) the record failed to explain adequately why a control had to be federally enforce-
able in order to be effective. In particular, the court did not see why effective controls
could not flow out of a state or local program, even if the program was not enforce-
able by EPA.7

Gauging the full impact of this blast to a cornerstone of the PSD/NSR applicabil-
ity system will have to await disposition of any petition to the U.S. Supreme Court
and action on remand by EPA. But assuming that the litigation ends at this stage
and that EPA interprets the decision as vacating only the requirement that limita-
tions on “potential to emit” be enforceable at the federal level, thereby leaving a
requirement for enforceability at the state or local level, the practical significance of
the blast may be quite minor. For PSD/NSR applicability, as opposed to section 112
and Title V applicability, the primary vehicles for achieving bare enforceability in
most states are the same preconstruction permit programs that companies would
have used anyway to achieve federal enforceability. Those programs are statutorily
required under section 110(a)(2)(C) and, as SIP programs, are “federally enforceable.”
Moreover, the decision applies only to the federal PSD/NSR regulations and
therefore would not directly affect state PSD/NSR definitions of “potential to emit,”
which have already embraced the federal enforceability requirement and have
received EPA approval.

Unless EPA decides on remand to repromulgate the federal enforceability require-
ment in accordance with a new rationale acceptable to the D.C. Circuit, the logic of
National Mining would seem to direct EPA to excise the requirements for federal
enforceability in two other applicability provisions—namely, those governing cred-
ibility of decreases in the netting calculation® and the exclusion of fuel switches and
increases in capacity utilization.® One might suppose that deletion in the first case
would relax the applicability system, and deletion in the second would tighten it.

Hence, EPA asserted, its remedies were not limited to requiring a PSD permit under the source obliga-
tion regulations. The source was instead deemed subject to enforcement action for beginning construc-
tion without a PSD permit. The case was settled by consent decree and payment of civil penalties. See
United States v. Maui Elec. Co., No. 88-00731 DAE (D. Haw.) (consent decree entered June 9, 1989).
This position has since been formally adopted in the preamble to the June 1989 revisions to the NSR
regulations. 54 Fed. Reg. 27274, 27280-81 (June 28, 1989); see also Memorandum, Guidance on Limit-
ing Potential to Emit in New Source Permitting, from Terrell E. Hunt, Associate Enforcement Counsel,
Office of Enforcement and Compliance Monitoring, and John S. Seitz, Director, Stationary Source
Compliance Division (June 13, 1989).

®Chemical Mfrs. Ass'n v. EPA, No. 89-1514 (D.C. Cir. 9-15-95) (challenging 54 Fed. Reg. 27274
(June 28, 1989)).

"National Mining Ass’n v. EPA, 59 F.3d 1351, 1362-64 (D.C. Cir. 1995). Curiously, the court did
not address—or even acknowledge—the existence of the extensive rationale EPA had provided in
defense of federal enforceability in the preamble to the 1989 rulemaking. EPA had expressly concluded
that federal enforcement capability was necessary to ensure that state-issued controls and emission
limits were effective. See 54 Fed. Reg. at 27277. This reasoning was adopted by reference in the section
112 rulemaking at issue in National Mining. See 54 Fed. Reg. 12408, 12413-14 (Mar. 16, 1989).

8See, e.g., 40 C.F.R. § 51.166(b)(3)(vi)(b).

9See, e.g., 40 C.F.R. § 51.166(b)(2)(iii)(e), (f). Incidentally, National Mining would not reach the
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However, the real-world consequences are likely to be negligible because companies
will have little choice but to use the basic NSR programs (or Title V programs)
anyway in order to achieve bare enforceability."

§ 12:98 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major modification”

Under the statutory definition, any increase in pollution resulting from any “phys-
ical change in, or change in the method of operation of, a stationary source” would
constitute a “modification” and trigger NSR." However, by regulation EPA has
limited the application of NSR to only those “major” modifications that constitute a
nonroutine physical or operational change,? and which result in a “significant net
increase” in emissions.® Because the environmental and economic stakes of NSR are
so large, the ground rules for determining when changes at an existing source
should trigger review have always been the most controversial aspect of the NSR
program. Although certain of the specific issues have changed over time, there is no
sign that the overall question will be finally settled in the near future.*

§ 12:99 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major modification”—
Definition of source

Determining whether a modification results in a significant net increase in emis-
sions is a complex matter that requires an understanding of several regulatory
terms. First, however, it is necessary to determine the scope of the pollutant-
emitting activities which must be considered as the “source” for netting purposes. In
Alabama Power, the D.C. Circuit upheld EPA’s broad, “plantwide” source definition
for PSD netting purposes as consistent with the PSD goal of maintaining current
air quality levels.' In this respect Alabama Power endorsed PSD usage of the
“bubble” concept of summing all contemporaneous increases and decreases in emis-

requirement in the regulations that external offsets be federally enforceable for nonattainment
purposes because the Act itself calls for that requirement. See Clean Air Act § 173(a), 42 U.S.C.A.
§ 7503(a).

°In light of this analysis, one might wonder why the PSD/NSR requirement for federal enforce-
ability was troublesome enough to warrant legal attack. The answer probably is that (1) before the
1990 amendments emissions of certain hazardous air pollutants could be a basis for PSD applicability,
but SIP-approved basic NSR programs did not reach such pollutants directly; (2) the comprehensive-
ness of the coverage of the basic NSR programs has not been fully appreciated; and (3) FESOP
programs have come into existence only sporadically since 1989.

[Section 12:98]

"The quoted definition is contained in section 111(a)(4) of the Act. The 1977 Amendments applied
this preexisting NSPS definition to both nonattainment and PSD NSR. See Clean Air Act §§ 169(2)(C),
171(4), 42 U.S.C.A. 7479(2)(C), 7501(4).

%See 40 C.F.R. §§ 51.165(a)(1)(v)(C)(1), 51.166(b)(2)(iii)(a).

340 C.FR. §§ 51.165(a)(1)(v)(A), 51.166(b)(2)(i). See Alabama Power Co. v. Costle, 636 F.2d 323,
394-99, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001, 20032-35 (D.C. Cir. 1979).

*EPA has been encouraging a new concept for defining what plant changes require preconstruc-
tion review and permitting, namely, plant-wide applicability limits (PALs). In simplest terms, a
company would accept a plant-wide emissions limitation based on the plant’s actual emissions, and
then in exchange would be able to make any physical changes as long as it stayed within the limits.
For examples of plant-specific PALSs, see Air Emission Facility Permit, No. 23GS-93-OT-1, Minnesota
PCA (3M Tape Manufacturing Plant, St. Paul); Operating Permit, Application No. 14659, Oregon DEQ
(Intel Plant).

[Section 12:99]

"Alabama Power Co. v. Costle, 636 F.2d 323, 401, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001, 20036
(D.C. Cir. 1979).
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sions at an entire plant—as if it were encased by a bubble with a single opening
through which pollutants were vented into the atmosphere—in determining whether
NSR applies to modifications.?

In the first years of the nonattainment program EPA had defined source differ-
ently for Part D purposes so as to exclude major source plantwide bubbles in nonat-
tainment areas. In keeping with the Part D purpose of improving air quality in
nonattainment areas, EPA allowed netting of emissions changes only at the level of
the individual pollutant-emitting unit within the plant.® In a major regulatory
reform initiative, the Reagan Administration in 1981 reversed this policy by
conforming the Part D definition of source to the PSD “plantwide” definition.* The
Supreme Court, in Chevron, U.S.A. v. Natural Resources Defense Council, upheld
this regulatory change as a reasonable exercise of EPA’s broad discretionary author-
ity under the Clean Air Act.’

Despite the Chevron decision, questions remain regarding the implementation of
the plantwide source definition under Part D. The Court left unanswered the ques-
tion whether EPA may allow plantwide netting in nonattainment areas without ap-
proved attainment plans.® In 1987, faced with the prospect that many states would
miss the latest attainment deadlines provided under the 1977 Amendments, EPA
answered this difficult question by adopting a policy requiring a state to show that
it is making reasonable efforts to submit a complete approvable SIP. This require-
ment served to replace the assumption underlying EPA’s 1981 rulemaking that the
Act would, independent of NSR, generate adequate attainment plans.

The 1990 Amendments, of course, created an entirely new context for the play of
these issues by again extending state planning and attainment deadlines and by
including specific provisions limiting the application of the plantwide definition of

?Plantwide netting allows a plant to compensate for additions or modifications that increase
emissions by decreasing emissions elsewhere in the plant at the most cost-effective point. If there is no
significant net increase in emissions, the owner avoids the use of state-of-the-art control technology
and other NSR requirements.

3See 45 Fed. Reg. 52676, 52696-98 (1980). EPA considered, and ultimately rejected, a proposal to
allow plantwide netting for purposes of substantive NSR purposes, but not applicability, in nonattain-
ment areas with approved Part D plans, where the modification involved a change of an existing piece
of equipment. See 44 Fed. Reg. 3274, 3276-77 (1979); 45 Fed. Reg. 5296-98 (1980). In contrast, EPA in
1978 allowed this form of plantwide netting as an exemption from substantive PSD requirements in
attainment areas. See 43 Fed. Reg. 26380, 26394, 26407 (1978).

%46 Fed. Reg. 50766 (1981); 40 C.F.R. § 51.165(a)(1)(1). The 1981 rulemaking applied the plantwide
definition of source for purposes of the construction moratorium as well. See 46 Fed. Reg. 50769 (1981);
40 C.F.R. § 52.24(f)(1). Thus, in areas where the moratorium is imposed, substantial modifications to
existing sources may nevertheless be made as long as they do not result in a significant net increase in
emissions.

5Chevron, U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 14 Envtl. L. Rep. (Envtl.
L. Inst.) 20507 (1984).

®In the 1981 rulemaking EPA may have assumed that nonattainment areas would either have an
approved nonattainment plan or be subject to a construction moratorium under section 110(a)(2)(I) of
the 1977 Act. Thus, the Agency explicitly gave states discretion to adopt the plantwide source defini-
tion only if they continued to demonstrate attainment of the NAAQS. See 46 Fed. Reg. 50767, 50769
(1981). The Chevron Court appeared to adopt this reasoning. See Chevron, U.S.A. v. Natural Resources
Defense Council, 467 U.S. 837, 858, n.30, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20507, 20512, n.30 (1984).
It came to pass, however, that numerous areas of the country lacked adequate Part D plans but were
not subject to construction bans. EPA was in the process of imposing bans in these areas. See, e.g., 52
Fed. Reg. 26404 (1987) (proposed post-1987 nonattainment policy); 53 Fed. Reg. 20722 (1988) (proposed
newly designated nonattainment areas); 53 Fed. Reg. 1780 (1988) (disapproval of Part D plan for Los
Angeles area and imposition of construction ban). Now, under the 1990 Amendments, EPA lacks power
to impose bans under section 110, but may do so under section 113(a)(5) or section 173(a)(4).
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source in some of the worst ozone nonattainment areas.” Thus, on one hand, by
lowering NSR applicability thresholds and increasing offset ratios, Congress
implicitly rejected EPA’s central argument in Chevron that a vigorous NSR program
was unnecessary in planning for attainment. On the other hand, by restricting use
of the plantwide definition in only some areas, Congress implicitly endorsed its
use—and the flexibility it provides—in all other areas, at least prior to the attain-
ment planning deadlines of the 1990 Amendments. EPA’s 1992 approval of a
plantwide definition in one state seems to reflect these developments.®

§12:100 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major modification”—
Physical or operational change

After determining the scope of the source in question, one must establish whether
the work at the source will constitute a “physical or operational change.” EPA rules
exclude certain categories of work from the regulatory definition of physical or
operational change. For example, some uses of alternative fuels (such as municipal
solid waste), routine maintenance, repair, and replacement, and increases in pro-
duction rates or operational hours (unless prohibited by a federally enforceable
permit) are not considered physical or operational changes." Thus, these activities
cannot result in a major modification even if they would significantly increase
emissions.

EPA has tended to view these exclusions narrowly in recent years. In adopting
this stance, the Agency has asserted that Congress intended the PSD program to
cover substantial new capital investments that have the potential to permanently
increase actual emissions over current levels. Thus, EPA has ruled that an electric
utility “life extension program” undertaken by the Wisconsin Electric Power Co.
(WEPCO) that rehabilitates aged facilities, restores lost generating capacity, and
extends the planned source retirement date by many years is subject to PSD. EPA
determined that the replacement of major boiler components that normally last for
the life of the facility, together with other upgrades and replacements, was not
“routine.” The court of appeals affirmed EPA’s construction of the physical change
definition, reasoning that WEPCO’s contrary view “would open vistas of indefinite
immunity” from the PSD program.? The Agency also ruled that increases in produc-
tion rates and operating hours closely related to the renovation work did not come

"Clean Air Act § 182(c)(6) contains a special rule requiring accumulation of emissions increases
over the last five years for determining de minimis net increases in VOC emissions from source
modifications in serious and severe nonattainment areas, while Clean Air Act §§ 182(c)(7), 182(c)(8),
182(e)(2) effectively require serious, severe, and extreme areas to employ a unit-specific definition of
source unless the company nets out of some or all NSR requirements (depending on source size and
area classification) review on a plantwide basis through internal offsetting reductions at a 1.3:1 ratio.

8See 58 Fed. Reg. 10964 (Feb. 23, 1993) (final approval of revisions to Massachusetts’ nonattain-
ment area NSR SIP). In that case, EPA acknowledged that (standing alone) use of the plantwide defi-
nition, by reducing major source NSR applicability, represented a relaxation of the SIP. EPA defended
its approval of the plantwide definition on grounds that other changes would result in a net tightening
of the SIP, that the state met the provisions of EPA’s 1987 guidance, and on the basis of provisions in
the 1990 Amendments discussed in the main text. See id.

[Section 12:100]

1See 40 C.F.R. §§ 51.165(a)(1)(v)(C), 51.166(b)(2)(ii1); ¢f. Hawaiian Elec. Co. v. EPA, 723 F.2d 1440,
1448, 14 Envtl. L. Rep. (Envtl. L. Inst.) 20328 (9th Cir. 1984) (increase in sulfur content of fuel is ma-
jor modification where it results in significant net increase in emissions and federally enforceable
permit specified lower sulfur content).

2Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 909, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20414,
20417 (7th Cir. 1990). See 40 C.F.R. §§ 51.165(a)(1)(v)(C)(1), 51.166(b)(2)(iii)(a). WEPCO planned to
replace rear steam drums in several units and perform other extensive rehabilitation work at its Port
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within the relevant regulatory exclusion and again the court upheld EPA.} The
WEPCO case created a firestorm of criticism from the utility industry and other
quarters. These critics view the prospect of NSR constraints on utility life extension
programs and on pollution control projects that will be undertaken in response to
the acid rain provisions of the 1990 Clean Air Act Amendments as unfairly raising
the already-steep pollution control cost increases faced by industry. As discussed in
more detail in the next section, Net Emissions Increase, EPA proposed regulatory
changes to address these concerns and took final action on those changes.*

Among the final regulatory changes were utility-specific exclusions from the term
“physical change or change in method of operation.” In the lead was a provision that
presumptively excludes any “pollution control project” at an existing utility boiler,
but allows the permitting authority to bar the exclusion on a determination that the
project would not be environmentally beneficial on balance or would cause or con-
tribute to a violation of a NAAQS, PSD increment, or “visibility limitation.”

In July 1994, EPA Headquarters issued lengthy guidance extending the logic of

Washington generating station. In addition to the nature and infrequent occurrence of the work
contemplated, EPA focused on the cost ($87.5 million, representing 15 percent of replacement cost); the
restoration of original generating capacity (and correlated emissions potential) from currently derated
capacity; and the fact that the planned retirement dates of the units (put into service between 1935
and 1950) had been extended from 1992—-1999 until 2010. See Wisconsin Elec. Power Co. v. Reilly, 893
F.2d 901, 910-13, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20414, 20417 (7th Cir. 1990); see also Letter from
Don R. Clay, Acting Assistant Administrator, to John W. Boston, Vice President, WEPCO (Feb. 15,
1989) (final determination on reconsideration); Letter from Lee M. Thomas, Administrator, to John W.
Boston, Vice President, WEPCO (Oct. 14, 1988); Letter from David Kee, Director, Air and Radiation
Division, Region V, to John W. Boston (Sept. 12, 1988); Memorandum, Applicability of PSD and NSPS
Requirements to the WEPCO Port Washington Life Extension Project, from Don R. Clay to David Kee
(Sept. 9, 1988).

3Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 916 n.11, 20 Envtl. L. Rep. (Envtl. L. Inst.)
20414, 20421 n.11 (7th Cir. 1990). See 40 C.F.R. §§ 51.165(a)(1)(v)(C)(6), 51.166(b)(2)(iii)(f). In WEPCO,
EPA acknowledged that the potential for increased emissions would come from increases in production
rate (the amount of fuel combusted per hour) and operating hours (capacity utilization), rather than
from an increase in emissions rate (the amount of pollution per unit of fuel combusted). However, the
Agency held that the regulatory exclusion was intended to cover increased production rates or
operational hours that are linked to normal fluctuations in market conditions, not to basic changes in
physical plants or operational strategy. Otherwise, even massive emissions increases obviously related
to new capital investment could escape NSR just because they do not stem from inherently more pol-
luting industrial processes. The court agreed. See Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901,
916 n.11, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20414, 20421 n.11 (7th Cir. 1990); see also Letter from Lee
M. Thomas, Administrator, to John W. Boston, Vice President, WEPCO (Oct. 14, 1988); Memorandum,
Applicability of PSD and NSPS Requirements to the WEPCO Port Washington Life Extension Project,
from Don R. Clay to David Kee (Sept. 9, 1988).

In another case, EPA likewise determined that the extensive rehabilitation work necessary to
reactivate copper smelting facilities after ten years was not routine and not within the exclusion for
increased production or operation. EPA noted that the extent, nature, cost, and duration of the rehabil-
itation work constituted a physical change under the totality of the circumstances, although many of
the individual work items might have been regarded as routine if executed as part of a normal mainte-
nance regime at an operating plant. The startup after a ten-year hiatus was also deemed an operational
change outside the regulatory exclusion. See Letter re Supplemental PSD Applicability Determination,
Cyprus Casa Grande Corporation Copper Mining and Processing Facilities, from David P. Howekamp
to Robert T. Connery (Nov. 6, 1987); see also 45 Fed. Reg. 52704 (1980) (regulatory exclusions for
increased production or operation intended to allow a source to follow normal market fluctuations
without PSD review, but not to enable significant departures from prior assessments of source’s
environmental impact). See § 12:102.

*For the final action, see 57 Fed. Reg. 32314 (1992).

557 Fed. Reg. at 32334-38 (codified at 40 C.F.R. § 52.21(b)(3)(iii)(h)). There are also exclusions for
clean coal technology demonstration projects and the “reactivation of a very clean coal-fired electric
utility steam generating unit.” Id.
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the exclusion for pollution control projects at utilities to other industries.® The
Agency carefully defined what sorts of projects could benefit from the exclusion and
what substantive and procedural conditions would have to be met in a particular
case. Eligible projects were (1) “installation of conventional or innovative emissions
control equipment”; (2) switches to an inherently less-polluting fuel, coating, solvent,
or refrigerant; and (3) a narrow range of other pollution prevention projects. EPA
emphasized that the “replacement of an existing emissions unit with a newer or dif-
ferent one (albeit more efficient and less polluting) or the reconstruction of an exist-
ing emissions unit does not qualify as a pollution control project.”” With respect to
substantive and procedural requirements, EPA specified that an exclusion is not
self-executing and may come into existence only on a determination by the relevant
permitting authority, after public notice and opportunity for comment, that the proj-
ect would be environmentally beneficial on balance and would not cause or contrib-
ute to a violation of any NAAQS or PSD increment, or adversely impact an air
quality-related value of a Class I area.®

§ 12:101 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major modification”—
Net emissions increase

Once the existence of a physical or operational change at the source in question is
determined, the focus shifts to whether the change would result in a “net emissions
increase.” The regulations define “net emissions increase” as the sum of “any
increase in actual emissions” that will result from the change in question, and any
other “contemporaneous” increases and decreases in actual emissions that are
“otherwise creditable.” For existing units actual emissions are derived from the
previous two-year period of operations.?

In contrast, for new or altered emissions units, at the time of permitting,
operational data is obviously unavailable to determine future “actual” emissions.

®Memorandum, Pollution Control Projects and New Source Review (NSR) Applicability, from
John S. Seitz, Director, Office of Air Quality Planning and Standards (July 1, 1994). EPA explained
that this guidance is to govern in the period before completion of a long-promised rulemaking to reform
the PSD/NSR system. EPA said this rulemaking would incorporate formal exclusions for pollution
control projects.

"Memorandum, Pollution Control Projects and New Source Review (NSR) Applicability, from
John S. Seitz, Director, Office of Air Quality Planning and Standards 2 (July 1, 1994).

8Memorandum, Pollution Control Projects and New Source Review (NSR) Applicability, from
John S. Seitz, Director, Office of Air Quality Planning and Standards 3 (July 1, 1994).

[Section 12:101]

40 C.FR. §§ 51.165(a)(1)(vi)(A), 51.166(b)(3)(1). “Contemporaneous” increases and decreases are
those which occurred during a reasonable period (as specified by the state in the NSR regulations it
submits for approval) prior to the increase which will result from the proposed modification. 40 C.F.R.
§§ 51.165(a)(1)(vi)(B), (c)(1), 51.166(b)(3)(i1). For PSD permits issued under id. § 52.21, the “reasonable”
contemporaneous period is the period running from five years before construction on the modification
commences to the date the modification becomes operational and begins to emit pollution. Id.
§ 52.21(b)(3)(i1). See Memorandum, Need for Emission Cap on Complex Netting Sources, from Darryl
D. Tyler, Director, CPDD, to David Kee, Director, Air Management Division, Region V (Dec. 1, 1986).

Under EPA’s Seasonal Afterburner Policy, emissions increases resulting from the winter
shutdown of volatile organic compound control equipment need not be reviewed for NSR applicability
where an existing source historically has adhered to the Policy. See Memorandum, Seasonal Afterburner
Policy, Applicability of Part D New Source Review Requirements, from Robert D. Bauman, Chief,
Standards Implementation Branch, CPDD, to William S. Baker, Chief, Air Programs Branch, Region II
(June 28, 1985).

’However, the permitting authority may use a different period if it is more representative of
normal source operations. 40 C.F.R. §§ 51.165(a)(1)(vi)(A), 51.166(b)(3)(1). 40 C.F.R. §§ 51.165(a)(1)(xii)
(B), 51.166(b)(21)(ii).
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Hence, the “potential to emit” following the physical or operational change is used.?

Judging from the facial wording of the definition of net emissions increase, one
naturally would suppose that after identifying the “change,” the next step is a
plantwide inventory, quantification, and summing of emission increases and
decreases. Not so, for EPA through a series of interpretations has engrafted onto
the definition an exclusion for any change that by itself would not have “significant”
emissions. In effect, the Agency has read the word significant into the phrase “any
increase in actual emissions” such that the netting calculation does not even begin
if there is no significant increase in “actual” emissions from the change in question.*
The seminal interpretation, which EPA Headquarters issued in 1981, did not speak
directly to the question of whether, in gauging the emission increase from the
change “by itself,” one is to include any increase from units that the change hap-
pens to debottleneck.’ It was not until the late 1980s that EPA Headquarters seemed
to be consistently taking the position that debottlenecking increases are to be
included.® Another issue is whether the emission increase at a debottlenecked unit
is to be calculated by comparing pre-actuals with post-potentials, or pre-actuals
with maximum-expected actuals instead. There is only one clear EPA pronounce-
ment on this issue, which calls for an actual-to-potential comparison,” but it was is-
sued before the WEPCO decision.?

If the change “by itself” would result in a significant increase, then the next step

%40 C.FR. §§ 51.165(a)(1)(vi)(A), 51.166(b)(3)(1). 40 C.F.R. §§ 51.165(a)(1)(xii)(B), 51.166(b)(21)(ii);
see also 45 Fed. Reg. 52718 (1980) (actual emissions are equated to potential emissions at “new or
modified units”).

4See, e.g., 48 Fed. Reg. 38742, 38746 n.12 (Aug. 25, 1983); Memorandum, PSD Applicability, from
Director, Division of Stationary Source Enforcement (Jan. 21, 1981) [hereinafter PSD Applicability
Memorandum]; Letter from Thomas W. Devine, Director, Air and Hazardous Materials Division (Mar.
31, 1981); Memorandum, Accumulation of Emissions, from Chief, Regulations Analysis Section, Station-
ary Source Compliance Division (Jan. 5, 1983); Memorandum, Net Emissions Increase Under PSD,
from Sheldon Meyers, Director, Office of Air Quality Planning and Standards (June 7, 1983); Memoran-
dum, PSD Applicability, Pulp and Paper Mills, from Director, Stationary Source Compliance Division
(July 28, 1983); Memorandum, Review of De Minimis Emissions—Sanctions, from Ronald Shafer,
Chief, Policy and Guidance Section, Stationary Source Compliance Division (Oct. 28, 1988); Letter
from Edward J. Lillis, Chief, Noncriteria Pollutant Programs Branch, Office of Air Quality Planning
and Standards (Jan. 12, 1989); Memorandum, Request for Clarification of Policy Regarding the “Net
Emissions Increase,” from John Calcagni, Director, Air Quality Management Division (Sept. 18, 1989)
[hereinafter Calcagni Memorandum]; OAQPS, New Source Review Workshop Manual, at A.46, A.53
(draft Oct. 1990) [hereinafter Draft New Source Review Workshop Manuall; Letter from Jewell L.
Harper, Chief, Air Enforcement Branch, Region IV (Apr. 10, 1992) [hereinafter Harper Letter]; Letter
from Eileen M. Glen, Chief, New Source Review Section, Region III (Oct. 21, 1993).

The 1990 amendments have complicated this general exclusion for a change that is de minimis
by itself. For serious, severe, and extreme areas, they established new requirements for determining
what plant changes are subject to NSR, including new netting ratios. See Clean Air Act § 182(c)(6)—(8),
(e)(2), 42 U.S.C.A. § 7511a(c)(6) to (8), (e)(2). The impact of these new priorities on the “by itself” rule is
unclear.

®See Memorandum, PSD Applicability, from Director, Division of Stationary Source Enforcement
(Jan. 21, 1981).

€See, e.g., Memorandum, Request for Clarification of Policy Regarding the “Net Emissions
Increase,” from John Calcagni, Director, Air Quality Management Division (Sept. 18, 1989); OAQPS,
New Source Review Workshop Manual, at A.46, (draft Oct. 1990). Some confusion in the regional of-
fices seems to continue, however. Compare Letter from Jewell L. Harper, Chief, Air Enforcement
Branch, Region IV (Apr. 10, 1992) (debottlenecked boiler capacity need not be taken into account) with
Letter from Winston Smith, Director, Air Division, Region IV (July 15, 1988) (modification or replace-
ment of a press could constitute a major modification if a significant net emissions increase occurred
elsewhere in the plant as a result).

"See Memorandum, Request for Clarification of Policy Regarding the “Net Emissions Increase,” 3
from John Calcagni, Director, Air Quality Management Division (Sept. 18, 1989).

8For a discussion of this case, see § 12:98.

198



Ar § 12:101

is a comprehensive netting calculation in which generally representative actual
emissions of the unit before the change must be compared to potential emissions af-
ter the change to determine (in conjunction with contemporaneous increases and
decreases at the plant) whether there will be a “net emissions increase.” Because
emissions units typically do not operate at full capacity at all times, this calculation
will, in the first instance, result in a large emissions increase in many cases.
However, the apparent rigor of the “actuals-to-potentials” calculation is muted by
the ability to obtain “federally enforceable” restrictions on a unit’s potential to emit
in conjunction with the change, such that potential emissions are not significantly
greater than representative actual emissions before the change. Thus, where a
source owner or operator believes that it can comfortably operate following a change
without increasing its pre-change level of actual emissions, it usually will accept the
necessary restrictions. Where it projects increased emissions, the rational course is
to obtain a PSD permit.

Industry has asserted that a cushion between actual and potential emissions is
necessary to respond to market conditions. Under the present regulatory structure,
existing sources seeking to avoid new source review must surrender that differential
whenever nonroutine changes are made. In a case involving extensive modifications
to a cement plant that would have reduced the plant’s potential emissions but
provided substantial economic incentives to increase operation of the new and more
efficient equipment, thereby increasing the level of actual emissions over pre-
modification levels, an appellate court upheld EPA’s “actual-to-potentials” method of
calculating emissions increases.’ In the WEPCO case, however, the Seventh Circuit
rejected that methodology, holding that EPA should not wholly disregard past
operating conditions at the plant in determining future emissions levels where the
modification involves the “like-kind” replacement of equipment.'

Following the court’s decision in the WEPCO case, EPA issued a revised ap-
plicability determination applying an “actual-to-actual” methodology in that case."
EPA indicated that it would do the same in other cases involving “like-kind replace-
ments,” which it defined as the replacement of components at an emissions unit
with the same or functionally similar components.”” The Agency stated that under
an actual-to-actual calculus, it would consider historic pre-modification capacity
utilization, as well as available information regarding likely future operating levels
and changes affecting hourly emissions rates.” With this information, EPA would
project the future level of actual emissions. Where emissions were projected to
increase over baseline actual emissions, PSD would apply unless the source agreed
to federally enforceable limits that would prohibit increases in actual emissions.
Where EPA projected no increase over baseline levels, PSD would not apply, and
the source apparently would not be subject to PSD at a later time even if the source
decided to operate at a higher level that resulted in an actual emissions increase."
The practical result of such an actual-to-actual system is to shift the burden of ac-

®Puerto Rican Cement Co. v. EPA, 889 F.2d 292, 296-98, 20 Envtl. L. Rep. (Envtl. L. Inst.) 20259,
20261-63 (1st Cir. 1989).

®Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 917-18, 20 Envtl. L. Rep. (Envtl. L. Inst.)
20414, 20422 (7th Cir. 1990).

"Letter from William G. Rosenberg, Assistant Administrator to John Boston, President, WEPCO
(June 8, 1990).

2 etter from William G. Rosenberg, Assistant Administrator to John Boston, President, WEPCO
4, note 1 (June 8, 1990).

B etter from William G. Rosenberg, Assistant Administrator to John Boston, President, WEPCO
7-8 (June 8, 1990).

"Letter from William G. Rosenberg, Assistant Administrator to John Boston, President, WEPCO
10 (June 8, 1990). Using this formula, EPA found that for sulfur dioxide and particulates, projected
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curately projecting future actual emissions from the source owner or operator to
EPA and, ultimately, the environment.

As the Clean Air Act Amendments of 1990 made their way through Congress, the
WEPCO case resulted in extensive debate over allegations that EPA’s regulations
requiring PSD permits where nonroutine changes at existing utilities would result
in an emissions increase were inconsistent with the nationwide allowance trading
provisions of the acid rain title. Under the acid rain title, utilities may employ
control equipment or low-sulfur coal to meet emissions reduction targets. However,
where the owner of a given utility unit finds it more economical to maintain or even
increase its level of sulfur dioxide emissions, it may do so if it obtains sufficient
allowances."

Industry supporters framed the congressional debate with the assertion that
absent a legislative “WEPCO fix,” utilities would be prevented from undertaking
equipment changes, even those that would reduce emissions, unless they met
expensive NSR requirements.' These assertions seem wildly overstated given the
netting provisions of the current NSR program, which make it clear that only
increases in emissions can trigger new source requirements. EPA attempted to
resolve this debate by stating that it would apply an actual-to-actual methodology to
clean coal technology demonstration projects, and to pollution control projects
involving the addition of scrubbers and other conventional technologies, as well as
to gas conversions.” The Senate bill would have essentially codified EPA’s
approach.’” The House bill would have narrowed NSR coverage by exempting
changes at existing utilities to comply with the acid rain title so long as they did not
increase potential emissions.” In the end, Congress decided to leave these decisions
to EPA for the most part, calling upon the Agency to issue regulations or interpreta-
tive rulings within one year of enactment of the 1990 Amendments.?

In June 1991, EPA issued proposed WEPCO regulations. The notice is styled in

increases in operations at the WEPCO plant would be offset by federally enforceable decreases in
hourly emissions rates due to use of new or enhanced control equipment and lower-sulfur fuel. Regard-
ing nitrogen oxides, there was a direct correlation between increased utilization following the renova-
tions and increased nitrogen oxides emissions. Hence, WEPCO was required to obtain a PSD permit
for that pollutant. Id.

'5See Clean Air Act § 403.
'8See, e.g., 136 Cong. Rec. H 12861 (Oct. 26, 1990) (daily ed.) (statement of Rep. Sharp).

Senator Mitchell inserted into the Congressional Record a draft interpretative ruling prepared
by EPA but never published. See 136 Cong. Rec. § 16908 to 16916 (daily ed.) (Oct. 27, 1990). The ruling
set forth EPA’s position that installation, use, and removal of clean coal technologies, and the addition
or improvement of an emissions control system or device would not be considered a physical or
operational change that could trigger NSR so long as there would not be an increase in actual annual
emissions, and if certain other conditions were met to prevent adverse impacts on air quality. 136
Cong. Rec. § 16915. The ruling further provided that EPA would presume that the addition of a control
device would not result in an increase in capacity utilization and hence, actual emissions for some pol-
lutants, and that this presumption could be overcome only if there were a “clear likelihood” of increased
operations leading to increased emissions. 136 Cong. Rec. § 16913. This might occur, for example, when
EPA projected an increase in particulates when a utility unit switches from peak load to base load us-
age following the addition of a scrubber to control sulfur dioxide emissions under the acid rain program.
Senator Mitchell also inserted related materials discussing how EPA had applied the substance of the
interpretative ruling on a case-by-case basis. See 136 Cong. Rec. § 16905 to 16908.

8Gee § 415 of S. 1630, 101st Cong., 2d Sess., 135 Cong. Rec. § 11139 (Sept. 14, 1989).

1QSee, e.g., § 512(b) of H.R. 3030, 101st Cong. 2d Sess., 3030 Cong. Rec. H4459 (July 27, 1989).

2Gee § 415 of the Clean Air Act Amendments of 1990, 104 Stat. 2399. Congress exempted
temporary clean coal technology demonstration projects, and repowering projects (i.e., boiler replace-
ment) involving clean coal technologies where there would be no increase in potential emissions.
§§ 415(b)(2), 415(b)(3) of the Clean Air Act Amendments of 1990. EPA was required to issue regulations

or interpretive rulings to facilitate clean coal technology projects within twelve months of enactment.
§ 415(b)(4) of the Clean Air Act Amendments of 1990.
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part as an immediately effective clarification of existing policies and in part as
proposed regulatory changes that would become final only after consideration of
comments.?’ The proposal addressed the calculation of emission increases for
determining NSR applicability to the electric utility industry in two areas. First, it
asserted that under current law, pollution control projects that pass an “environmen-
tally beneficial” test are not major modifications, and proposed adoption of a specific
regulatory exclusion for such projects.?? The proposal was silent on how the Agency
would determine which projects would meet this test, although consideration of
whether the project would increase emissions probably is a key factor.? Second, the
proposal would codify for all utility modifications roughly the same actual-to-actual
methodology ultimately used in the WEPCO case itself.*® Perhaps the most contro-
versial feature of this part of the proposal is the apparent ability of a source owner
to rely on its own projections of post-modification emissions.?® Also controversial is a
provision raising the possibility that emissions increases would be excluded from

2156 Fed. Reg. 27630 (June 14, 1991).

211 the proposal, EPA relied on two central propositions in concluding that pollution control proj-
ects should not be treated as major modifications. One is “the simple reason that [in general] they do
not result in an increase in actual emissions.” 56 Fed. Reg. 27630, 27634 (June 14, 1991). Individual
projects meeting this criterion clearly do not qualify as major modifications under existing regulations,
have never been subject to NSR, and are not controversial. Second, “EPA has always recognized that
Congress did not intend that every activity at an existing facility be considered a physical or operational
change for purposes of [NSR].” Id. To justify a current pollution control project exclusion as an
interpretative ruling or statement of policy, EPA cited several case-specific nonapplicability
determinations. 56 Fed. Reg. 27636 n.15 (June 14, 1991). For authority to craft a specific regulatory
exclusion, EPA cited a parallel exclusion for pollution control projects under the section 111 NSPS
program. 56 Fed. Reg. 27635 (June 14, 1991) (citing 40 C.F.R. § 60.14(e)(5)).

The proposal appeared to satisfy the requirement in section 415(b)(4) of the amended Act that
EPA promulgate regulations or interpretive rulings by November 1991 to implement a blanket statu-
tory exemption from NSR for temporary federally-funded clean coal technology demonstrations (section
415(b)(2)), and a PSD-only exemption for permanent clean coal projects that do not increase potential
emissions (section 415(b)(3)). See 56 Fed. Reg. 27630, 27638 (June 14, 1991).

#BThe proposal noted that EPA previously had declined to simply read the NSPS exclusion into
existing NSR rules, citing the need to consider the ambient air quality component of NSR that is
absent from NSPS. 56 Fed. Reg. 27636 n.14 (June 14, 1991) (citing Memorandum from Gerald A.
Emison, Director, OAQPS, to Regional Division Directors (July 7, 1986)). Such consideration may be
necessary for two reasons. One is the absence of general authority to grant exemptions under NSR
provisions. See Alabama Power Co. v. Costle, 636 F.2d 323, 357-61 (D.C. Cir. 1979) (EPA exemption
authority limited to de minimis matters and cases of administrative necessity). The other is the fact
that a pollution control project may result in large increases in emissions of pollutants other than
those targeted for control. For example, addition of a scrubber at a coal-fired utility unit and a
consequent shift from peaking—e.g., 30 percent annual capacity utilization—to base-load usage—e.g.,
60 percent annual capacity utilization—probably would result in a substantial net decrease in sulfur
dioxide. However, emission rates of particulates and nitrogen oxides likely would not change. In that
case, the project would double emissions of those collateral pollutants. In order to exclude such a proj-
ect from NSR, EPA could assert that, as with the NSPS exemption in 40 C.F.R. § 60.14(e)(5), the
Administrator has authority to weigh the environmental consequences of the project in light of the
NSR program objectives and exclude it from review if, on balance, it is environmentally beneficial.

2Under the proposal, NSR coverage would hinge on significant net increases in “representative
actual annual emissions” at electric utility steam generating units. Regarding the pre-change baseline,
the proposal creates a presumption that any two consecutive years within the last five prior to the
change is representative of normal source operations within the meaning of, e.g., 40 C.F.R.
§ 51.165(a)(1)(xii)(B) and § 51.166(b)(21)(ii). This would be compared to projected emissions during a
representative two-year period following the change. See 56 Fed. Reg. 27630, 27636 (June 14, 1991).

BThe proposal could be read as holding that in the absence of fraud or bad faith, an actual but
unprojected increase in emissions resulting from the change would not trigger NSR. See, e.g., 56 Fed.
Reg. 27641 (1991) (proposed 40 C.F.R. § 51.166(b)(32)). However, in testimony before Congress, a senior
EPA official indicated that the final rule likely would contain some provision for verifying the accuracy
and enforceability of such projections. Testimony of General Counsel E. Donald Elliott before House
Subcomm. on Health and the Environment, July 22, 1991 (copy of unofficial hearing transcript in
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the calculation of post-change emissions where “demand growth” is the underlying
motivation for the change.?®

Issuance of the WEPCO proposal triggered oversight hearings by a congressional
subcommittee, in which some members alleged that the proposal was unlawful and
reflected improper interference by the White House and the Department of Energy.
EPA recently took final action on these proposed changes.?® With regard to the cur-
rency for netting, it stayed with the proposed definitions, adding only that a utility
which relies on a comparison of “representative actual annual emissions” to
determine that the change is not subject to review must submit for five years after
the change sufficient records to determine what emissions the change really
produced.?

§12:102 Current federal requirements—Nonattainment and PSD
permitting—Applicability—Definition of “major modification”—
Otherwise creditable

In order to be “otherwise creditable,” an emissions increase or decrease must not
have been considered in issuing a permit currently applicable to the source in
question.' In addition, a decrease in emissions cannot have been relied on as an
emissions offset in issuing a permit to another source, or in demonstrating attain-
ment or reasonable further progress.? The purpose of the restrictions on crediting of
emissions decreases is to assure that a decrease is used only once and is not “double

authors’ files).

%The statute limits modifications to a physical or operational change “which increases the amount”
of pollution. Clean Air Act § 111(a)(4), 42 U.S.C.A. § 7411(a)(4). This causal link is more explicit in the
regulations. See, e.g., 40 C.F.R. § 51.166(b)(2)(1) (major modification limited to a change “that would
result in” increased emissions). Under the current regulations, EPA has assumed that growth in prod-
uct demand is an underlying, but irrelevant, cause of the emissions increase. For applicability purposes,
the Agency has instead looked to the proximate cause of the emissions increase, and found the neces-
sary causation whenever the increase was linked to construction activity. See 45 Fed. Reg. 52704 (Aug.
7 1980); see also Clean Air Act §§ 160(5), 165(a), 42 U.S.C.A. §§ 7470(5), 7475(a); Alabama Power Co. v.
Costle, 636 F.2d 323, 401, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20001 (D.C. Cir. 1979) (modification provi-
sions apply “where industrial changes might increase pollution in an area”). This position was upheld
in Puerto Rican Cement Co. v. EPA, 889 F.2d 292, 297, 10 Envtl. L. Rep. (Envtl. L. Inst.) 20259, 20262
(1st Cir. 1989), and Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 910, 916 n.11, 20 Envtl. L. Rep.
(Envtl. L. Inst.) 20414, 20421 n.11 (7th Cir. 1990). The WEPCO rulemaking proposal charts a new
course by focusing on the underlying cause of the emissions increase. It seems to provide that, so long
as the source could physically and legally accommodate increased utilization and consequent increased
emissions even absent the change in question, any portion of the increased emissions that is due to
growth in electricity demand may be deducted from the projection of future emissions. See 56 Fed. Reg.
at 27637. In some instances, it might be shown that the source would have increased its operations
even absent the physical or operational change. (That is, demand growth is the sole motive for the
increase, and the physical or operational change is merely coincidental.) A much more likely scenario is
that the source increases utilization due to a mix of underlying and proximate causes: in response to
demand growth the utility makes changes that enhance plant efficiency, making it economical to
increase operations. For the reasons noted above, excluding the latter cases from NSR is problematic.

#See Statement of Henry A. Waxman, Chairman, Subcomm. on Health and the Environment,
Hearing on Clean Air Act Implementation (July 22, 1991); An Investigation of EPA’s Clean Air
“WEPCO” Rule, Staff Report, Subcomm. on Health and the Environment, House Comm. on Energy and
Commerce (July 22, 1991).

2Gee 57 Fed. Reg. 32314 (1992).
257 Fed. Reg. at 32325 column 2.
[Section 12:102]
40 C.F.R. §§ 51.165(a)(1)(vi)(C)(2), 51.166(b)(3)(iii).

240 C.F.R. § 51.165(a)(1)(vi)(E)(3). Apparently due to an oversight, the PSD regulations do not
specifically bar crediting of emissions decreases previously relied on in issuing a PSD permit to an-
other source. For example, such decreases might have been used by the other source to demonstrate
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counted.” As to emissions increases, the purpose is to insure that de minimis
increases at the source during the contemporaneous period, which individually did
not require permitting as major modifications, are considered cumulatively in the
netting calculation.*

The baseline from which netting calculations are made is, with respect to credit-
able increases, the level of actual emissions. This is so even if emissions remain
below the legally allowable limit.® In contrast, the baseline for emissions decreases
is the lower of actual emissions or legally “allowable emissions.” This prevents
credit for emissions decreases which are independently required by law.

Emissions decreases must also be “federally enforceable” in order to be creditable.”
This requirement for enforceability assures that credit is not given for temporary or
unsubstantiated emissions decreases.?

In addition, creditable emissions decreases must have approximately the same
public health and welfare significance as the increase which would result from the
proposed modification.? This provision could serve to prevent, for example, a source
from avoiding review of a modification which would result in increased emissions of
a relatively harmful form of pollution (such as increased particulate emissions from
expanded coke ovens) in exchange for a quantitatively equal decrease in emissions
of the same pollutant which are relatively less harmful in qualitative terms (such as
decreased particulate emissions from paving a dirt road at the plant site). Similarly,
this provision could prohibit crediting a decrease in stack emissions which, because
of dispersion characteristics, have a lesser ambient impact than a proposed modifica-
tion which would increase non-stack emissions of the same pollutant in the same
amount, but would have a greater ambient impact. EPA, however, has announced
that, as a general matter, it will not apply this provision to this situation until it

that it would not cause or contribute to NAAQS or increment violations. See 40 C.F.R. § 51.166(k).
Similarly, both the nonattainment and PSD regulations lack a bar against crediting emissions
decreases previously used to “net out” of review. Presumably, however, EPA would seek to bar the
“double counting” of emissions decreases already used for these purposes.

®*Double counting could occur if, for example, an emissions decrease at source “A” were relied on
as an offset by source “B” and source “A” later sought to take credit for that same decrease in determin-
ing whether a proposed modification would cause a significant net increase in emissions.

*However, EPA has interpreted the regulations as requiring that a proposed modification must by
itself result in a significant net increase in emissions to be considered a major modification. If it does
not, prior accumulated emissions increases are ignored. See 48 Fed. Reg. 38742, 38746 (1983); Memoran-
dum, Request for Clarification of Policy Regarding the “Net Emissions Increase,” from John Calcagni,
Director, Air Quality Management Division, to William B. Hathaway, Director, Air, Pesticides, and
Toxics Division, Region VI (Sept. 18, 1989); Memorandum, Review of De Minimis Emissions-Sanctions,
Ronald Shafer, Chief, Policy and Guidance Section, SSCD, to Ron Van Merbergen, Air and Radiation
Branch, Region V (Oct. 28, 1989); Memorandum, Net Emissions Increase Under PSD, from Sheldon
Meyers, Director, Office of Air Quality Planning and Standards, to David P. Howekamp, Director, Air
Management Division, Region IX (June 7, 1983); Memorandum from Director, EPA Division of Station-
ary Source Enforcement (Jan. 22, 1981). For additional discussion, see § 12:99.

%40 C.F.R. §§ 51.165(a)(1)(vi)(D), 51.166(b)(3)(v).

640 C.FR. §§ 51.165(a)(1)(vi)(E)(1), 51.166(b)(3)(vi)(a)