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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA, )
Plaintiff, 3
V. % No. 1:99-CV-414
ROBERT BOSCH LLC, 3
Defendant. 3

FIRST MODIFICATION TO CONSENT DECREE

Plaintiff, the United States of America on behalf of the United States Environmental
Protection Agency (“EPA”), and Robert Bosch LLC (“Bosch”)! are parties (collectively,
“Parties”) to a Consent Decree (the “Consent Decree” or “Decree”) in this civil action entered by
this Court on October 5, 1999.

On June 3, 1999, the United States filed a Complaint pursuant to Sections 106 and 107 of
the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42
U.S.C. § 9606 and 9607, against Bosch seeking: (1) reimbursement of costs incurred by the
United States for response actions undertaken at or in connection with the Bendix/Bosch Braking

Systems Superfund Site (the “Site”), located in St. Joseph, Michigan, together with accrued

! The Consent Decree was entered into by Robert Bosch Corporation, a Delaware Corporation.
However, subsequent to the entry of the Consent Decree, Robert Bosch Corporation was
converted to a Delaware Limited Liability Company, and its name changed to Robert Bosch
LLC.
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interest; and (2) performance of studies and response work by Bosch at the Site not inconsistent
with the National Contingency Plan, 40 C.F.R. Part 300 (as amended) (the “NCP”). The Parties
have agreed to certain changes to the Consent Decree as reflected in this First Material
Modification (“Modification”).

A. The Site, which includes an iron casting foundry and machine shop, currently
owned and operated by Bosch, is located at 3737 Red Arrow Highway, in Berrien County,
Michigan, approximately four miles south of the City of St. Joseph, and approximately one-half
mile from the eastern shore of Lake Michigan.

B. Simultaneously with the filing of the Complaint, the United States lodged the
Consent Decree, attached to this Modification as Appendix 1,2 which the Court entered on
October 5, 1999. The Consent Decree requires Bosch to implement clean-up actions selected by
EPA in the ROD for the Site including performing a contingent groundwater remedy, as set forth
in the ROD, if contamination is discovered that exceeds triggering levels established in the
Decree. Paragraph 54 of the Consent Decree also requires Bosch to reimburse the United States
for past response costs that it incurred in investigating Site contamination. Paragraph 55 requires
Bosch to pay the United States all Future Oversight Costs not inconsistent with the National
Contingency Plan, but limits Bosch’s liability for Oversight Costs as defined in the Consent

Decree.

2 The Consent Decree, including a portion of EPA’s Record of Decision (“ROD”) for the
remedial action at the Site, which was filed as Appendix A to the Consent Decree, is attached to
this Modification as Appendix 1 for the Court’s convenience since the Consent Decree was
lodged and entered before the Electronic Case Filing system was in use.

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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C. There are two groundwater plumes of concern at the Site. The western plume
migrates to the north and west to Lake Michigan. The eastern plume migrates north and east to
Hickory Creek. There are residences in the vicinity of the western plume and commercial
buildings in the vicinity of the eastern plume. The primary components of the remedial action
required under the Consent Decree consist of natural attenuation of the contaminated
groundwater plumes, maintenance of the existing caps over the eastern source area loading dock
and the south lagoon (the south lagoon was closed in 1978 with the installation of a Michigan
Department of Natural Resources-approved clay cap), and soil vapor extraction at the eastern
plume.® The Consent Decree (9 26.b-c) also requires Bosch to refrain from using the
groundwater and to submit to EPA for review and approval an easement in substantially the
same form as the document attached to the Consent Decree as Appendix E for those properties
owned or controlled by Bosch where access and/or land/water use restrictions are needed in
order to implement the Consent Decree.

D. Additionally, Paragraphs 11.b and 13.b of the Consent Decree and Section Il.e of
the Statement of Work (“SOW?™), attached to the Consent Decree as Appendix C, require Bosch
to develop contingency plans to identify possible alternative corrective actions to address
exceedances, or projected exceedances, of the Performance Standards and the Point of
Compliance criteria. In a letter dated August 30, 2007, EPA provided notice to Bosch of

exceedances of the proposed Point of Compliance criteria documented in the April 19, 2005

3 The portions of the Site referenced in this Paragraph are described in the ROD, Appendix A to
the Consent Decree (Appendix 1 to this Modification) at PDF pages 103-09.

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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Alternate Concentration Limits Groundwater Monitoring Work Plan at one or more western
groundwater plume Point of Compliance wells (as described in Section Il.c of the SOW), which
in turn, triggered the requirement to develop and implement a Contingent Remedial Action Plan
as defined in the Consent Decree. In 2009, EPA issued an Explanation of Significant Differences
(“ESD”) to the ROD in which it determined that hazardous substance concentrations in
groundwater exceeded the trigger levels. In the ESD, EPA required the installation of a
groundwater extraction and treatment system.

E. The United States alleges that Bosch has failed to comply with the requirements
of the Consent Decree in the manner and for the reasons set forth in Paragraphs F-L below. In
entering into this Modification, Bosch does not admit to the allegations set forth in this
Modification, nor does it admit to any liability to the United States arising out of the transactions
or occurrences alleged in this Modification.

F. Paragraph 6 of the Consent Decree requires that Bosch “shall finance and perform
the Work in accordance with this Consent Decree, the ROD, the SOW, and work plans and other
plans, and schedules set forth herein, or developed by [Bosch] and approved by EPA pursuant to
this Consent Decree.” Consent Decree at § 6. The ROD identifies maintenance of the cover
system that existed at the time EPA issued the ROD (which consisted of asphalt, concrete slabs,
and then-existing buildings), as a necessary component of the remedy designed to minimize the
infiltration of precipitation into the subsurface, and thus minimize the migration of volatile
organic compounds into groundwater and prevent direct human contact with contaminated soils.
Consent Decree, Appendix 1 at PDF pages 104, 129.

G. Paragraph 26.b of the Consent Decree further requires Bosch to “refrain from

First Modification to Consent Decree
United States v. Robert Bosch LLC (W.D. Mich).
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using such property, in any manner that would interfere with or adversely affect the integrity or
protectiveness of the remedial measures to be implemented pursuant to this Consent Decree.”
Appendix 1 at q 26(b).

H. The United States alleges that between April 1, 2008, and June 26, 2008, Bosch
destroyed approximately 90 percent of a protective cover, in violation of Paragraphs 6 and 26.b
of the Consent Decree.

L. Paragraph 16 of the Consent Decree requires Bosch to provide EPA with prior
written notice before shipping Remediation Waste to an off-Site out-of-state waste management
facility, unless the total volume of all such shipments does not exceed 10 cubic yards. The
United States alleges that Bosch violated this requirement when it shipped the following material
off-Site during the demolition of the foundry and maintenance building in 2008 without
providing EPA with prior written notice: seventeen 55-gallon drums of liquid hazardous waste;
106,260 pounds of polychlorinated biphenyls (“PCBs”) solid waste; 4,400 pounds of PCE
impacted with trace PCBs; 4,400 pounds of liquid waste that included kerosene, gasoline, diesel
fuel and triethylamine; 24 cylinders of compressed gas and similar materials; and 3,290 cubic
yards of soil impacted with trichloroethylene (TCE) at the former foundry maintenance building.

J. Paragraph 26.c. of the Consent Decree required Bosch to submit to EPA for its
review and approval a draft easement for the Site no later than November 19, 1999, substantially
in the form of the Environmental Protection Easement and Declaration of Restrictive Covenants,
attached to the Consent Decree as Appendix E. The United States alleges that Bosch did not do
so until April 25, 2019.

K. Section Il.g of the SOW requires Bosch to develop and implement a long-term

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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monitoring plan (“LTMP”) to detail the operation and maintenance activities and evaluate the
effectiveness of the remedy with a proposed schedule for submitting the LTMP to be included in
a draft Remedial Design/Remedial Action (“RD/RA”’) Work Plan. Bosch submitted the RD/RA
Work Plan as required under Section III of the SOW by February 4, 2004, but the United States
alleges that Bosch failed to timely submit a LTMP until October 29, 2021.

L. The United States also believes that on two occasions, Bosch replaced its Project
Coordinator without giving prior notice to the United States as required in Paragraph 43 of the
Consent Decree.

M. The United States alleges that Bosch is liable for stipulated penalties under
Section XX of the Consent Decree and/or civil penalties under CERCLA Section 122(1),

42 U.S.C. § 9622(1), for some or all of the alleged Consent Decree violations described above.

N. Paragraph 55 of the Consent Decree requires Bosch to pay the United States’
Future Response Costs as defined in the Consent Decree. However, Paragraph 55 limits Bosch’s
liability for payment of Oversight Costs, defined in the Consent Decree as a subset of Future
Response Costs, to $130,000 for the first year following entry of the Consent Decree, $90,000
per year for each of the next four years following entry of the Consent Decree and $25,000 per
year for each year thereafter. Paragraph 55 states, however, that “[t]hese limitations shall be re-
negotiated in the event that any Contingent Remedial Action is triggered.” Consent Decree,
Appendix 1 at 9 55.

0. The Contingent Remedial Action was triggered in 2009 with EPA’s issuance of
the ESD. Since that time the United States claims that its Oversight Costs incurred have

exceeded the $25,000 annual limitation on Bosch’s liability for such costs. As set forth herein,

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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the Parties agree that Bosch shall pay $764,484.64, in reimbursement for Oversight Costs
incurred by the United States from October 1, 2019, through October 31, 2023. Bosch will
reimburse EPA for Future Response Costs incurred by the United States after October 31, 2023,
not inconsistent with the NCP. There will be no further dollar amount limitations on Bosch’s
liability for Oversight Costs or Future Response Costs.

P. The Consent Decree does not contain a specific provision detailing requirements
to modify the Decree. However, Paragraph 111 of the Consent Decree states: “Nothing in this
Decree shall be deemed to alter the Court's power to enforce, supervise or approve modifications
to this Consent Decree.” Consent Decree, Appendix 1, P 111. The Parties agree to this proposed
Modification and the Court possesses the inherent power to modify a consent decree when the
parties have agreed to such a modification. Vanguards of Cleveland v. City of Cleveland, 23 F.3d
1013, 1018 (6th Cir. 1994).

Q. If for any reason the Court should decline to approve this Modification in the
form presented, this agreement, except for R and § S, is voidable at the sole discretion of any
Party and its terms may not be used as evidence in any litigation between the Parties.

R. This Modification will be lodged with the Court for at least 30 days for public
notice and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C. § 9622(d)(2),
and 28 C.F.R. § 50.7. Notwithstanding that Bosch has already implemented some of the changes
reflected in this Modification, the United States may withdraw or withhold its consent if the
comments regarding the Modification disclose facts or considerations that indicate that the
Modification is inappropriate, improper, or inadequate.

S. Bosch agrees not to oppose or appeal the entry of this Modification.

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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T. The Consent Decree, as amended by this Modification, shall remain in full force
and effect in accordance with its terms except as specifically provided in this Modification.
NOW THEREFORE, before the taking of any further testimony and without further
adjudication of any issue of fact or law, and upon the consent and agreement of the Parties, it is
hereby ORDERED, JUDGED, and DECREED as follows:
l. Terms defined in the Consent Decree apply to this Modification unless
otherwise provided in this Modification.
2. Paragraph 4 of the Consent Decree shall be modified to include the
following additional definitions located in alphabetical order of the defined terms:

“Date of Lodging of the First Modification” means the date that the Modification is first
lodged with the court.

“Fund” means the Hazardous Substance Superfund established under Section 9507 of the
Internal Revenue Code, 26 U.S.C. § 9507.

“Modification” or “this Modification” means the First Modification to Consent Decree.

“Special Account” means the special account, within the Fund, established for the Site by
EPA under Section 122(b)(3) of CERCLA.

3. The definition of “Settling Defendant” in Paragraph 4 of the Consent
Decree shall be replaced with the following definition:
“Settling Defendant” shall mean Robert Bosch LLC.
4. Paragraph 55 of the Consent Decree is replaced with the following
language:
Except as otherwise provided herein, Settling Defendant shall reimburse the

EPA Hazardous Substance Superfund for all Future Response Costs incurred by
the United States after October 1, 2019, not inconsistent with the NCP, as follows.

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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a. Within 60 Days after Court entry of the Modification,
Settling Defendant shall pay EPA $764,484.64 in reimbursement of Oversight
Costs paid by the United States from October 1, 2019, through October 31, 2023,
and Settling Defendant shall not have any other liability for Oversight Costs
incurred by the United States from date of entry of the Consent Decree through
October 31, 2023.

b. Thereafter, Settling Defendant shall reimburse EPA for all
Future Response Costs paid by the United States on or after November 1, 2023.
On a periodic basis, EPA will send Settling Defendant a bill for Future Response
Costs paid by the United States starting November 1, 2023. The bill shall include
an Itemized Cost Summary listing direct and indirect costs paid by EPA, its
contractors, subcontractors, and the Department of Justice. Settling Defendant
shall make all payments required by this Paragraph within 90 days of Settling
Defendant’s receipt of each bill, except as otherwise provided in Paragraph 56.

C. Settling Defendant shall make the above required payment
at https://www.pay.gov using the “EPA Miscellaneous Payments Cincinnati
Finance Center” link, and including references to the Site/Spill ID #05A5, the
Department of Justice case number 90-11-2-06028, and the purpose of the
payment. Settling Defendant shall send notices of this payment to the United
States and EPA.

d. EPA may, in its unreviewable discretion, deposit the
amounts paid under this Paragraph in the Fund, in the Special Account, or both.
EPA may, in its unreviewable discretion, retain and use any amounts deposited in
the Special Account to conduct or finance response actions at or in connection
with the Site, or transfer those amounts to the Fund.

3. Paragraph 83a shall be added after Paragraph 83 and shall state:

The Modification resolves Settling Defendant's liability for payment of
Future Response Costs and Oversight Costs paid by EPA through October 31,
2023. The Modification also resolves Settling Defendant’s liability for stipulated
penalties under the Consent Decree and civil penalties under Section 122(1) of
CERCLA, 42 U.S.C. § 9622(1), for the following alleged violations of the
Consent Decree that occurred before the Date of Lodging of the First
Modification.

a. Destruction of the cover system above the Eastern Plume
source area (which consisted of existing asphalt, concrete slab, and buildings)
from April 1, 2008, to June 26, 2008, which the United States alleges was
removal of a protective cover and in violation of Paragraphs 6 and 26.b. of the

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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Consent Decree.

b. Off-site disposal of waste without prior notice to EPA
beginning from April 1, 2008, to June 30, 2008, which EPA alleges was in
violation of Paragraph 16 of the Consent Decree.

c. Failure to submit draft institutional controls to EPA as
required by Paragraph 26.c of the Consent Decree, from November 19, 1999, until
its submission of a draft Environmental Restrictive Covenant on April 25, 2019.

d. Failure to submit a LTMP as required by Section II.g of the SOW,
from February 4, 2004, until its submission on October 29, 2021.

e. Any and all failures to submit timely or complete monthly
and annual reports, which may have occurred from time to time from June 14,
1999, to the Date of Lodging of the First Modification, in violation of Paragraph
31 of the Consent Decree.

f. Any and all failures to submit or resubmit to EPA
Certificates of Insurance, copies of insurance policies, or evidence of financial
assurance, which may have occurred from time to time prior to the Date of
Lodging of this Modification, as required by Paragraphs 46 through 49 and 60 of
the Consent Decree.

g. Any and all failures to notify EPA of changes in the
staffing of Settling Defendant’s Project Coordinator by providing information
about the successor Project Coordinator, which may have occurred from time to
time prior to the Date of Lodging of the First Modification, as required by
Paragraph 43 of the Consent Decree.

6. Paragraph 104 of the Consent Decree is modified so that written notice is

instead required to be provided to the following individuals at the following addresses:

As to DOJ:  via email to:

eescdcopy.enrd@usdoj.gov
Re: DJ # 90-11-2-06028

As to EPA: via email to:
harris.michael@epa.gov
and
kelly.joseph@epa.gov
Re: Site/Spill ID # 05AS

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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As to Settling Defendant:

Director, Environmental, Health and Safety

Corporate Office of Sustainability and EHS matters in the
NA Region (C/SER-NA)

Robert Bosch LLC

38000 Hills Tech Drive

Farmington Hills, MI 48331

And

Legal Services - Region North America
(C/LSR-NA2)

Robert Bosch LLC

38000 Hills Tech Drive

Farmington Hills, MI 48331

7. Paragraph 109 of the Consent Decree is replaced with the following
language:

Except as provided in Paragraphs 18 and 20-21 and Section XI (EPA Approval of
Plans and Other Submissions) of the Decree, nonmaterial modifications to Sections I
through XXXIII and the Appendices must be in writing and are effective when signed
(including electronically signed) by the Parties. Material modifications to Sections I
through XXXIII and the Appendices must be in writing, signed (which may include
electronically signed) by the Parties, and are effective upon approval by the Court. As to
changes to the remedy, a modification to the Decree, including the SOW, to implement
an amendment to the Record of Decision that “fundamentally alters the basic features” of

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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the Remedial Action within the meaning of 40 C.F.R. § 300.435(c)(2)(ii) will be
considered a material modification.

This Modification to the Consent Decree is ENTERED and APPROVED this

day of , 2026.

[Name of Judge]
United States District Judge
Western District of Michigan

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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FOR THE UNITED STATES OF AMERICA:

ADAM R.F. GUSTAFSON

Principal Deputy Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

May 12, 2026 s/ Brian Schaap

Date STEVEN D. ELLIS
Senior Counsel
BRIAN SCHAAP
Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Washington, DC 20044-7611

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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FOR THE U.S. ENVIRONMENTAL PROTECTION
AGENCY:

THOMAS SHORT 5320260108 133209 0600

Date MICHAEL D. HARRIS
Director, Superfund & Emergency Management
Division, Region 5
U.S. Environmental Protection Agency

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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FOR ROBERT BOSCH LLC:
Digitally signed by Paul_Thomas

P a U I T h O m a DN: dc=com, dc=group-pki,
- 0=BOSCH, ou=tsp1fh,
S cn=Paul_Thomas
Date: 2025.10.31 11:18:04 -04'00'

Date PAUL THOMAS
President, Robert Bosch LLC

Digitally signed by

Da n |e|a_Be|O| U Daniela_Beloiu

Date: 2025.10.28 17:42:03 -04'00'

Date DANIELA BELOIU
Vice President, Robert Bosch LLC

First Modification to Consent Decree
United States v. Robert Bosch LLC (W .D. Mich).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
UNITED STATES OF AMERICA,
Plaintiff,
No. 1:99-CV-414

V.

ROBERT BOSCH LLC,

N N N N N N N N N

Defendant.

APPENDIX 1 TO
FIRST MODIFICATION TO CONSENT DECREE

ORIGINAL CONSENT DECREE AND PORTION OF APPENDIX A TO ORIGINAL
CONSENT DECREE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA

Plaintiff,
CIVIL ACTION NO.
v.

ROBERT BOSCH
CORPORATION,
Defendant.

At Gt S At Nt et Nt et g ut wmt et mt

|

BACKGROUND

A. The United States of America ("United States"™), on behalf of
the Administrator of the United States Environmenéal Protection
Agency ("EPA"), filed a complaint in this matter pursuant to Sections
106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1)
reimbursement of costs incurred by EPA and the Department oé Justice
for response actions at the Bendix/Bosch Braking Systems Superfund
Site in St. Joseph, Michigan, together with accrued interest; and (2)
performance of studies and response work by the defendants at the
Site consistent with the National Contingency Plan, 40 C.F.R. Part
300 (as amended) ("NCP").

C. In accordance with the NCP and Section 121 (f) (1) (F) of
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e o

CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA\notified the State of Michigan
(the "State") on July 27, 1998, of negotiations with potentially
responsible parties regarding the'implementationmof"thé?remedial
design and remedial action for the Site, and EPA has provided the
State with an opportunify to participate in such negotiations and be
a party to thi; Consent Decree.

D. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C. §
9622(j) (1), EPA notified the United.Statés”ngﬁﬂéﬁﬂﬁwrtdrifé“Service
on July 27, 1998, of negotiations with potentially responsible
parties regarding the release of.hazardous substances that may have
resulted in injury to the natural resources under Federal trusteeship
and encouraged the trustee to participate in the negotiation of this
Consent Decree. ' R A

E. The defendant that has entered into this Consent Decree
("Settling Defendant") does not admit any liability to the élaintiffs
arising out of. the transactiéns or occurrences alleged in the
complaint, nor does it acknowledge that the release or threatened
release of hazardous substances at or from the Site ‘constitutes an
imminent or substantial endangerment to the public health or welfare
or the environment.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register

on February 15, 1990.
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G. In response to a release or a substantial threat of a release
of a hazardous substances at or from the Site, the Site owner at the
time, AlliedSiénal, Inc., commenced in February 1989, a Remedial
Investigation and Feasibility Study ("RI/FS") for the Site pursuant
to 40 C.F.R. § 300.430 under the terms of an Administrative Order by
Consent re: Remedial Investigation and Feasibility Study, U.S. EPA
Docket No. V-W-89-C-003 (2/13/89). |

H. After purchasing the Site from AlliedSignal,-Ine—in-1996, the
Settling Defendant completed a Remedial Investigation ("RI"™) Report
on July 1, 1997, and the Settling Defendant completed a Feasibility
Study ("FS") Report on July 1, 1997. The RI and FS were reviewed and
approved by the EPA and State, and were determined to be consistent
with the NCP. Bosch or it predecessor-in-interest with -regard to the
Site has reimbursed all Past Response Costs invoiced by EPA with
regard to the Site through February 13, 1998.

I. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed plan
for remedial action on August 12, 1997, in a major local newspaper of
qenerAI circulation. EPA provided an opportunity for written and
oral comments from the public on the proposed plan for remedial
action. A copy of the transcript of the public meeting is available
to the public as part of the administrative record upon which the
Regional Administrator based the selection of the response action.

J. The decision by EPA on -the remedial action to be implemented
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at the Site is embod¥ed in a final Reco;a’of Decision ("ROD"),

executed on September 30& 1997, on which the State has given its

concurrence. The ROD includes a responsiveness summary‘to.the public
comments. Notice of the final plan was published in accordance with
Section 117(b) of CERCLA. The ROD selected a remedy that is

protective of human health and the environment in that it requires

restoration of groundwater to Drinking Water Standards (MCLs), or a
cumulative ‘excess cancer risk below 10E-4 -and+a~cumulative Hazard
;ndex below 1.0, throughout the groundwater plumes.

K. Based on the information presently available to EPA and the
State, EPA and the State believe that the'Work will be properly and
pfomptly conducted by the Settling Defendapt if conducted in
accordance with the requirements of this Consent Decree and its
appendices.

L. Solely for the purposes of Section 113(j) of CERCLA, the
Remedial Action selected by the ROD and the Work to be performed by
the Settling Defendant shall constitute a response action taken or
ordered by thé President.

M. The Parties recognize, and the Court by entering this Consent
Decree finds, that this Consent Decree has been negotiated by the
Parties in good faith and implementation of this Consent Decree will
expedite the cleanup of the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent

Decree is fair, reasonable, and in the public interest.
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NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this
action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606,
9607, and 6613(b). This Court also has personal jurisdiction over
the Settling Defendant. Solely fof the purposes of this Consent
Decree and the underlying complaint, Settling. Defendant waives all
objections and defenses that it may have to jurisdiction of the Court
or to venue in this District. Settling Defendant shall not challenge
the terms of this Consent Decree or this Court's jurisdiction to

enter and enforce this-Consent Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United
States and the State and upon Settling Defendant and its successors
and assigns. Except as otherwise provided in this Consent Decree or
as agreed by the Parties in writing, any change in ownership or
corporate status of a Settling Defendant including, but not limited
to, any transfer of assets or real or personal property, shall in no
way alter such Settling Defendant's responsibilities under this
Consent Decree.

3. Settling Defendant shall provide a copy of this Consent Decree

to each contractor hired to perform the Work (as defined below)
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required by this Coﬁ;éht Decree and to each berson representing the
Settling Defendant with respect to the Site or the Work and shall
condition all contract32;5tered into.hereunder-upon.perférmance of
.the Work in conformity with the terms of this Consent Decree.
~Settling Defendant or its contractors shall provide written notice of
the Consent Decree to all subcontractors hired to perform any portion
of the Work required by this Consent Decree. Settling Defendant
shall nonetheless be responsible  for .ensuring-that.:its..contractors
and subcontractors perform the Work contemplated herein in accordance
with this Consent Decree. With regard to the activities undertaken
pursuant to this Consent Decree, each contractor and subcontractor
shall be deemed to be in a cbntractual relationship with the Settling
Defendant within the meaning of Section 107 (b) (3) of. CERCLA, 42

U.S.C. § 9607 (b) (3).

IV. DEFINITIONS
4. Unless otherwise expressly provided herein, terms used in this
Consent Decree which are defined in CERCLA or in regulations
promulgated under CERCLA ;hall have the meaning assigned to them in
CERCLA or in such. requlations. Whenever terms listed below are used
in this Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

"CERCLA" shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C.
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§§ 9601 et seq.

“Contingent Remedial Action” shall mean those actions, except for
Operation and Maintenance, to be undertaken by the Settling.Defendant
to implement the Contingent Remedial Action Plan developed by
Settling Defendant and approved by EPA (after review and comment by
the State) pursuant to Paragraph 14.

"Consent Decree™ shall mean this Decree and all appendices
attached hereto (listed in Section XXIX). In the eyent.of.conflict
between this Decree and any appendix, this Decree shall control.

"pay” shall mean a calendar day unless expressly stated to be a
working day. “Working day" shall mean a day other than a Saturday,
Sunday, or Federal holiday. In computing any period of time under
this Consent Decree, where the last day would fall on a Saturday,
Sunday, or Federal holiday, the period shall run until the close of
business of the next working day.

"EPA" shall mean the United States Environmental Protection Agency
and any Quccessor departments or agencies of the United States.

"MDEQ" shall mean the Michigan Department of Environmental Quality
and any successor departments or agencieé of the State.

"Future Response Costs” shall mean all costs, including, but not
limited to, direct and indirect costs, that the United States incurs
following entry of this Consent Decree in reviewing or developing
plans, reports and other items pursuant to this Consent Decree,

verifying the Work, or otherwise implementing, overseeing, or
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enforcing this Conseﬁf becree, including, bu%Agbt limited to, payroll
costs, contractor costs, travel costs, laboratory costs, the costs
incurred pursuant to Secti;ns VII, IX (inclﬁding,abutunot.limited.to,
attorneys fees and any monies paid to secure access aﬁd/or to secure
institutional controls, including the amount of just compensation),
XV, and Paragraph 88 of Section XXI. Future Response Costs includes,
but is not limited to, Oversight Costs.

"Interest," shall mean interest at the rate.specified.for interest
on investments of the Hazardous Substance Superfund established under
Subchapter A of Chapter 98 of Title 26 of the U.S. Code, compounded
on October 1 of each year, in accordance with 42 U.S.C. § 9607 (a).

"National Contingency Plan" or "NCP" shall mean the National 0il
and Hazardous Substances Pollution Contingency Plan promulgated
pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40
C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance" or "O & M" shall mean all activities
required to maintain the effectiveness of the Remedial Action as
required under the Operation and Maintenance . Plan' approved or
developed by EPA pursuant to this Consent Decree and the Statement of
Work (SOW).

“Oversight Costs” shall mean that subset of Future Response Costs
incurred by the United States in the process of reviewing, commenting
upon, amending, observing, approving and verifying activities

performed as part of the Remedial Design, Remedial Action, Operation
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and Maintenance and any Contingent Remedial Action. Such costs shall
not include Past Résponse Costs or those costs incurred by EPA
pursuant to Paragraphs 28, 52 or 88. -

"Paragraph” shall mean a portion of this Consent Decree identified
by an Arabic numeral or an upper case letter.

"Parties” shall mean the United States and the Settling Defendant.

“"Past Response Costs” shall mean all costs, including, but not
limited to, direct and indirect costs, that .the United-States paid at
or in connection with the Site through the date of entry of the
Consent Decree.

Performance Standards”™ shall mean the standardé and other measures
of achievement of the goals of the Remedial Action, set forth in
Section X of the ROD and defined in the SOW.

“Plaintiff” shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. §§ 6901 et seqg. (also known as the Resource Conservation and
Recovery Act).

"Record of Decision™ or "ROD"™ shall mean the EPA Record of
Decision relating to the Site signed on September 30, 1997, by the
Regional Administrator, EPA Region V, or his delegate, and all
attachments thereto. The ROD is attached as Appendix A.

"Remedial Action” shall mean those activities, except for
Operation and Maintenance, to be undertaken by the Settling Defendant

to implement the scope of the remedy selected in the ROD, in
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accordance with the Soﬁ»and'the final Remedi&i%besign/Remedial Action
Work Plan and other plans approved by EPA. Remedial Action does not
include Congingent Remedial Action. "Remedial Design" éhall mean
those activities to be undertaken by the Settling Defendant to
develo§ the final plans and specifications for the Remedial Action
pursuant to the Remedial Design/Remedial Action Work Plan.

"Remedial Design/Remedial Action Work Plan"™ shall mean the
document developed pursuant to Paragraph 11l of.this.Consent Decree
and approved by EPA, and any amendments thereto.

“Remediation Waste” shall mean wastes generated in connection with
the work required pursuant to this Consent Decree.

"Section" shall mean a portion of this Consent Decree identified
by a roman numeral. © e e am

"Settling Defendant” shall mean Robert Bosch Corporation.

"Site" shall mean the Bendix/Bosch Braking Systems Superfund
Site, depicted generally on the map attached as Appendix B
encompassing the property located at 3737 Red Arrow Highway, St.
Joseph, Berrien County, Michigan (approximately 37 acres) and the
groundwater contaminated by sources located at this address.

"State" shall mean the State of Michigan.

"Statement of Work" or "SOW" shall mean the statement of work for
implementation of the Remedial Design, Remedial Action, and Operation
and Maintenance at the Site, as set forth in Appendix B to this

Consent Decree and any modifications made in accordance with this
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Consent Decree.
"Supervising Contractor®” shall mean the principal contractor
retained by the Settling Defendant to supervige, and direct the
implementation of the Work under this Consent Decree.
"United States” shall mean the United States of America.
"Waste-Material®™ shall mean (1) any "hazardous substance”™ under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or
contaminant under Section 101(33), 42 U.S.C. . § 9601(33); _[(3) any
"solid waste” under Section 1004 (27) of RCRA, 42 U.S.C. § 6903(27);
and (4) any “"hazardous substance” under Michigan Comp. Laws
§ 324.20101(1) (t).
"Work” shall mean all activities Settling Defendant is required to
perform under this Consent Decree, except those required by Section

XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties
The objectiveg of the Parties in entering into this Consent Decree
are to protect public health or welfare or the environment at the
Site by the design and implementation of response actions at the Site
by the Settling Defendant, to reimburse response costs of EPA and to
resolve the claims of Plaintiff against Settling Defendant as

provided in this Consent Decree.

6. Commitments by Settling Defendant

13
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Settling Defendant shall finance and‘ éerform. the Work in
accordanée with this Consent Decree, the ROD, the SOW, and work plans
and other plans, and séh;dules set forth“hg;ginbggmdeQloped by
Settling Defendant and approved by EPA pursuant to this Consent
Decree. Settling Defendant shall also reimburse the United Sﬁates
for Past Response Costs and Fﬁture Responsé Costs as provided in this

Consent Decree.

7. Compliance With Bpplicable LaWw - iiw: it

All activities undertaken by Settling Defendant pursuant to this
Consent Decree shall be performed in accordance with the requirements
of all applicable federal and state laws and regulations. Settling
Defehdant must also comply with all applicable or relevant and
appropriate requirements of all Federal and state environmental laws
as set forth in the ROD and the SOW. The "activities conducted
pursuant to this Consent Decree, if approved by EPA, shall be
considered to be consistent with the NCP.

8. Permits

a. As provided in Section 121(e) of CERCLA and Section

300.400(e) of the NCP, no permit shall be required for any portion of
the Work conducted entirely on-Site (i.e,, within the areal extent of
contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the
Work that is not on-Site requires a federal or state permit or

approval,  Settling Defendant shall submit timely and complete

14
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applications and take all other actions necessary to obtain all such
permits or approvals.

b. The Settling Defendant may seek. relief under the
provisions of Section XVIII (Force Majeure) of this Consent Decree
for any delay in the performance of the Work resulting from a failuré
to obtain, or a delay in obtaining, any permit required for the Work.

c. This Consent Decree is not, and shall not be construed to
be, a permit issued pursuant to any federal or -state- statute or
regulation.

9. Notice of Obligations to Successors—in-Title

a. With respect to any property owned or controlled by the
Settling Defendant that is located within the Site, within 30 days
after the entry of this Consent Decree, the Owner Settling -Defendant
shall file a notice to be recorded with the Recorder's Office of
‘Berrien County, State of Michigan, which shall provide notice to all
successors-in-title that such property is part of the Site, that EPA
selected a remedy for the Site on September 30, 1997, and that
Settling Defendant has entered into a Consent Decree requiring
implementation of the remedy. Such notice shall identify the United
States District Court in which the Consent Decree was filed, the name
and civil action number of this case, and the date the Consent Decree
was entered by the Court and shall be in a form substantially similar
to Appendix D. The Settling Defendant shall provide EPA a copy of the

notice within 10 days of its submittal to the Berrien County

15
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Recorder's Office. fhé'Settling Defendant $h#¥l1 provide EPA with a

certified coby of the recorded notice(s) within 10 days of its

P

receipt of such notice.

b. At least 30 days prior to the proposed conveyance by
Settling Defendant of any fee or leasehold interest in property it
owns that is located within the Site, the Settling Defendant

proposing to convey the interest shall give the proposed grantee

- Wwritten notice of (i) this .Consent Decree,  (ii)..any..instrument by

which an interest in real property has been conveyed that confers a
right of access to the Site (hereinafter referred to as "Access
Easements") pursuant to Section IX (Accéss and .;nstitutional
Controls), and (iii) any instrument by which an interest in real
property has been conveyed that confers a right. . to enforce
restrictions on the use of such property (hereinafter referred to as
"Restrictive Easements") pursuant to Section IX (Access and
Institutional Controls). At least 20 days prior to such proposed
conveyancé, the Settling Defendant conveying the interest shall also
give written notice to EPA and the State of the proposed conveyaﬁce,
includihg the name and address of the proposed grantee, and the date
on which notice of the Consent Decree, Access Easements, and/or
Restrictive Easements was given to the proposed grantee. Such notice
to EPA and the State may be i&entified by Settling Defendant as
confidential business information(CBI). EPA shall make a CBI

determination in accordance with CERCLA and Agency regulations.

16
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c. In the event of any such conveyance, the éettling
Defendant's obligations under this Consent Decree, including, but not
limited to, its obligation to provide or secure access sh_alnl continue
to be met by the Settling Defendant to the extent practicable. In no
event shall the conveyance release or otherwise affect the liability
of the Settling Defendant to comply with all provisions of this
Consent Decree, absent the prior - written consent of EPA, which
consent shall not be unreasonably withheld. If the lpited States
approves, the grantee may perform some or all of the Work under this

Consent Decree.

VI.PERFORMANCE OF THE WORK BY SETTLING DEFENDANT
10. Selection of Supervising Contractor.
a. All aspects of the Work to be performed by Settling

Defendant pursuant to Sections VI (Performance of the Work by

Settling Defendaﬂf), VII (Remedy Review), VIII (Quality Assurance,
Sampling and Data Analysis), and XV (Emergency Response) of this
Consent Decree shall be under the direction and supervision -of the
Supervising Contractor, the selection of which shall be subject to
disapproval by EPA. No later than 10 days after the lodging of this
Consent Decree, Settling Defendant shall notify EPA in writing of the
name, title, and qualifications of any contractor proposed to be the
Supervising Contractor. EPA will issue a notice of disapproval or an

authorization to proceed. If at any time thereafter, Settling

17
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Defendant proposes to change a Supervising Contracﬁor, Settling
Defendant shall give' such notice to EPAK and must obtain an
authorization to proceéd from EPA beforé the new Sﬁpervising
Contractor performs, directs, or supervises any Work under this
Consent Decree.

b. If EPA disapproves a proposed Supervising'Contradtor, EPA
‘shall notify Settling Defendant in writing. Defendant shall submit
to EPA a list of contractors, including thenqualificatiohs of each
contractor, that would be acceptable to them within 30 days of
receipt of EPA's disapproval of the contractor previously proposed.
EPA will provide written notice of the names of any contractor(s)
that it disapproves and an authorization to proceed with respect to
any of the other contractors. Settling Defendant may select any
contractor from that list that is not disapproved and shall notify
ﬁPA of the'name of the contractor selected within 21 days of EPA's
authorization to proceed.

c. If EPA fails to provide written notice of its
authorization to proceed or disapproval as.provided in this Paragraph
and this failure prevents the Settling Defendant from meeting one or
more deadlines in a plan approved by the EPA pursuant to this Consent
Decree, Settling.Defendant may seek relief under the provisions of
Section XVIII (Force Majeure) hereof.

11. Remedial Design/Remedial Action,

a. Within 60 days after entry of the Consent Decree, pursuant to
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Section IV of the SOW, Settling Defendant shall submit to EPA and the
State a work plan for the design and implementation of the Remedial
Action at the Site ("Remedial Design/Remedial Action Work Plan" or
*"RD/RA Work Plan”). The Remedial Design/Remedial Action Work Plan
shall provide for design of—the remedy set forth in the ROD, in
accordance with the SOW and for achievement of the Performance
Standards and other requirements set forth in this Consent Decree.
Upon its approval by EPA, the Remedial De‘_s;gn[l}gﬁg_.i__g.g _Action Work
Plan shall be incorporated into and become enforceable under this
Consent Decree. The Settling Defendant shall submit to EPA a Health
and Safety Plan for field design activities and field activities
which conforms to the applicable Occupational Safety and Health
Administration and EPA requirements including, but not limited to, 29
C.F.R. § 1910.120 pursuant to the schedule in the SOW.

b. The Remedial Design/Remedial Action Work Plan shall
include plans and schedules for implementation of- all Remedial
Design, pre-design and Remedial Actic.'m tasks identified in the SOW,
including, but not limited to, plans, schedules and methodologies
for the completion of: (1) pre-design sampling and analysis plan
(including, but not limited to, a Quality Assurance Project Plan
(QAPP) in accordance with Section IV of the SOW {(Quality Assurance
Project Plan); (2) an SVE treatability study; (3) a Pre-design Work
Plan; (4) Preliminary (30% to 60%) SVE Design submittal; (5) Pre-

final (90%-95%) SVE Design submittal; (6) a Final SVE Design

19
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submittal; (7) a Construction Quality Assurance Plan; (8) selection
of the contractor; ‘(%) developing and submjitting. other required
remedial action plans;iiiO) a groundwatefmmonitoring plan; (11)
sétisfying permitting requirements; k12) implementation of the SVE
Operation and Maintenance Plan; (13) prepa;ation of the Contingency
Plan; and (14) deconﬁamination of equipment and the disposal of
contaminated materials. The Remedial Design/Remedial Action work
plan also shall include a schedule for implementatiqn.of.all Remedial
Action tasks identified in the final design submittal and shall
identify the Settling Defendant's Remedial Action project team
(including, but not limited to, the supervising contractor).

c. Upon approval of the Remedial Design/Remedial Action Work
Plan by EPA, Settling Defendant shall implement the Remedial
Design/Remedial Action Work.Plan. The Settling Défendant shall
submit to EPA and the state all plans, submittals and other
deliverables required under the approved Remedial Design/Remedial
Action Work Plan in accordance with the approved schedule for review
and approval pursuant to Section XI (EPA Approval of Plans and Other
Submissions)} Unless otherwise directed by EPA, Settling Defendant
shall not commence fyrther Remedial Design activities at the Site
pridr to approVai of the Remedial Design/Remedial Action Work Plan.

d. The preliminary (30% to 60%) SVE design submittal shall
be consistent with Section III, Task 4 of the SOW.

e. The pre-final (95%) and final (100%) SVE design submittal

20
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shall be consistent with Section III, Task 4 of the SOW. The CQAP,
which shall detail the approach to quality assurance during
construction activities at the Site, shall specify a quality
assurance official ("QA Official”™) as required by Section IV.E. of
the SOW.

12. The Settling Defendant shall continue to implement the
Remedial Action, or the Contingent Remedial Action, and O&M until the
Performance Standards are achieved and for so long therxeafter as is
otherwise required under this Consent Decree.

13. Modification of the SOW or Related Work Plans.

a. If EPA determines that modification to the work
specified in the SOW and/or in work plans developed pursuant to the
SOW is necessary to achieve and maintain the Performance® Standards or
to car}y out and maintain the effectiveness of the remedy selected in
the ROD, EPA may require that such modification be incorporated in
the SOW and/or such work plans. Provided, however, that a
modification may only be required pursuant to this Paragraph to the
extent that it is consistent with the scope of the remedy selected in
the ROD.

b. For the purposes of this Paragraph 13 and Paragraphs 50
and 51 only, the scope of “the remedy selected in the ROD" is:
groundwater institutional controls and deed restrictions, soil vapor
extraction (eastern plume loading dock.vadose zone source), natural

attenuation (western plume) monitoring (eastern and western plumes),
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and preparation of the Contingency Plan. For purposes of this
Paragraph 13, the sédﬁ% of the remedy sele¢ted in the ROD shall not
include implementatioh ofxthe Contingency«éién”aﬁ¢#¢;~

c. If Settling Defendant objects to any modification
determined by EPA to be hecessary pursuant to this Paragraph, they
may seek dispute resolution pursuant to Section XIX (Dispute
Resolution),'Paragraph 68 (record reyiew). The SOW and/or related
work plans -{including the schedule) ;hallmbewmodifiad;in;accordance
with final resolution of the dispute.

-d. Settling Defendant shall implement any work required by
any quifications incorporated in the SOW and/or in work plans
developed pursuant to the SOW in accordance with this Paragraph.

e. Nothing.in this Paragraph shall be construed to limit
EPA's authority to require performance of further reSponse actions as
otherwise provided in this Consent Decree.

14. Contingency Plan Procedures and Implementation

a. Following éompletion of the Baseline Groundwater Data
Collection Program (BGWDCP) required in the SOW, and after review and
comment by the State, EPA shall establish Point of Compliance (POC)
criteria in the form of Alternate Concentration Levels (ACLs). With
respect to any POC criteria, the Parties shall discuss the specific
methodology to be used to calculate the POC Criteria. If no
agreement is reached with respect to the methodology to be used, the

United States shall determine the methodblogy to be used. Settling
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Defendant may invoke Dispute Resolution with respect to any such
Determination. If EPA determines pursuant to Section II.e. of the SOW
that monitoring has predicted or detected. exceedepnces of the POC
criteria, or if, prior to the establishment of POC criteria, the
findings of the Lake Study required by Section II. b. 7. of the SOW
show ecological risks under current conditions, Settling Defendant
shall propose a Contingent Remedial Action Plan within 90 days of
EPA’s notice of such exceedences or findings:of-ecqlqgical:xisk. The
Contingent Remedial Action Plan shall include one or more measures
outlined in the Contingency Plan including, but not limited to,
increased groundwater monitoring, statistical analysis of existing
and new data, sampling of surface water bodies, the implementation of
one of the groundwater control measures identified -in -the Feasibility
Study, groundwater bioventing or biosparging, enhanced biodegradation
of plume contaminants, in-well stripping, a combination of these
procedures or other suitable action approved by EPA.

b. If EPA determines that modification to the Contingent
Remedial Action Plan is necessary to achieve - and maintain the
Performance Standards, EPA may -require that such modification be
incorporated in the Contingent Remedial Action Plan. If Settling
Defendant objects to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seek dispute
resolution pursuant to Section XIX (Dispute Resolution), Paragraph 68

(record review). The Contingent Remedial Action Plan and/or related
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work plans and schedules shall be modified in accordance with final
resolution of the dispute. ERVOT

c. If EPA determiﬁéélafter review and comment by the State,
that the proposed Contingent Remedial Action Plan is appropriate and
meets the Purposes of the SOW, EPA may require that such plan be
implemented pursuant to the work plans and schedule required in the
Contingent Remedial Action Plan.

d. Nothing in this Paragraph shall:be construed. :to.limit EPA's
authority to require performance of further response actions as
provided in Paragraph 20 of this Consent Decree.

15. Settling Defendant acknowledges and agrees that nothing in
this Consent Decree, the SOW( or the Remedial Design o} Remedial
Action Work Plans constitutes a warranty or representation of any
kind by Plaintiffs that compliance with the work requirements set
forth.in the SOW and the Work Plans will achieve the Performance
Standards.

16. The Remedial Action does not contemplate off-Site shipment
of Remediation Waste from the Site. However, in the event that the
Work does require such shipment, Settling Defendant shall, prior to
any off-Site shipment of Remediation Waste from the Site to an out-
of-state waste management facility, provide written notification to
the appropriate state environmental official in the receiving
facility's state and to the EPA Project Coordinator of such shipment

of Remediation Waste. However, this notification requirement shall

24
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not apply to any off-Site shipments when the total volume of all such
shipments will not exceed 10 cubic yards.

a. The Settling Defendant shall include in the written
m.;»tification the following information, where available: (1) the name
and location of the facility to which the Waste Material are to be
shipped; (2) the type and quantity of the Waste Material to be
shipped; (3) the expected schedule for the shipment of the Waste
Material; and (4) the method of transportation. - The Settling
Defendant shall notify the state in which the planned receiving
facility is located of major changes in the shipment plan, such as a
decision to ship the Waste Material to another facility within the
same state, or to a facility in another state.

b. The identity of the receiving facility and state will be
determined by the Settling Defendant following the award of the
contract for Remedial Action construction. The Settling Defendant
shall provide the information required by Paragraph 16.a as soon as
practicable after the award of the contract and before the

Remediation Waste is actually shipped.

VII. REMEDY REVIEW
17. Periodic Review. Settling Defendant shall conduct such
studies and investigations as requested by EPA, in order to permit
EPA to conduct reviews of whether the Remedial Action is protective

of human health and the environment at least every five years as
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required by Section 121(c) of CERCLA and any applicable regulatioﬁs.
18. EPA Selectjon: of Further Response. Actions.  If EPA
determines, at any time, that the Remedial?ACtion_Q;Wany_Cpntingent
Remedial Action is not protective of human health and the
environment EPA may select further response actions for the Site in
accordahce with the requirements of CERCLA and the NCP.
19. Opportunity To Comment. Settling Defendant and, if required

by Sections 113 (k) {2) or 117 of CERCLA, the public,. will -be provided

with an opportunity to domment on any further response actions
proposed-by EPA as a result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the

record during the comment period.

20. Settling Defendant's Obligation To Perform Further Response
Actions. If EPA selects further response actions for the Site
pursuant to Paragraph 18, the Settling Defendant shall undertake such
further response actions to the extent that the reopener conditions
in Paragraph 84 or Paragraph 85 (United States' reservations of
liability based on unknown conditions or new information) are
satisfied. Settling Defendant may invoke the procedures set forth in
Section XIX (Dispute Resolution) to dispute (1) EPA's determination
that the reopener conditiohs of Paragraph 84 or Paragraph 85 of
Section XXI (Covenants Not To Sue by Plaintiffs) are satisfied, (2)

EPA's determination that the Remedial Action and any Contingent

Remedial Action that has been or may be implemented pursuant to

26
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Paragraph 14 is not protective of human health and the environment,

or (3) EPA's selection of the further response actions. Disputes

pertaining to whether the Remedial Action or Contingent Remedial

Action is protective or to EPA's selection of further response

actions shall be resolved pursuant to Paragraph 68 (record review).

21. Submissions of Plans. If Settling Defendant is required to

perform the further response actions pursuant to Paragraph 20, it

shall submit a plan for such work to EPA for approval:in-—accordance

with the procedures set forth in Section XI. (EPA Approval of Plans

and Other Submissions and shall implement the plan approved by EPA in

accordance with the provisions of this Decree.

VIII. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS -

22. Settling Defendant shall use quality assurance, quality

control, and chain of custody procedures for all treatability,

design, compliance and monitoring samples in accordance with "EPA

Requirements for Quality Assurance Project Plans for Environmental

Data Operation,” (EPA QA/RS; “Preparing Perfect Project Plans,™

(EPA /600/9-88/087), and subsequent amendments to such guidelines

upon notification by EPA to Settling Defendant of such amendment.

Amended guidelines shall apply only to procedures conducted after

such notification. Prior to the commencement of any monitoring

project under this Consent Decree, Settling Defendant shall submit to

EPA for approval after a reasonable opportunity for review and

27
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comment by the State, a Quality Assurance Project Plan ("QAPP") that
is consistent with the SOW, the NCP and appl%gﬁble guidance QOcuments
identified in the SOW. If relevant to thé.b¥oceeding, the Parties
agree that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as
evidencé, without objection, in any proceeding under this Decree.
Settling Defendant shall ensure that EPA personnel and its authorized
representatives are allowed access at -reasonable: times -to all
laboratories utiliéed by Settling Defendant in implementing this
Consent Decree. 1In addition, Settling Defendant shall ensure that
such laboratories shall analyze all samples sﬁbmitted by EPA pursuant
to the QAPP for quality assurance monitoring. Settling Defendant
shall ensﬁre that the laboratories they utilize for the analysis of
samples taken pursuant to this Decree perform analyses according to
accepted EPA analytical methods. Accepted EPA analytical méthods
consist of those methods which are documented in the "“Contract Lab
Program Statement of Work for Inorganic Analysis" and the "Contract
Lab Program Statement of Work for Organic Analysis,"™ dated February
1988, and any amendments made thereto durihg the course of the
implementation of this Decree. Settling Defendant shall en#ure that
laboratories they use for analysis of samples taken pursuant to this
Consent Decree participate in an EPA or EPA-equivalent QA/QC program.
Settling Defendant shall ensure that field methodologies utilized in

collecting samples for subsequent analysis pursuant to this Decree
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will be conducted in accordance with the procedures set forth in i:he
QAPP approved by EPA.

23. Up&n request, the Settling Defendant shall allow split or
duplicate samples to be taken by EPA or its authorized
representatives. Settling Defendant shall notify EPA not less than
7 days in advance of any sample collection activity under this
Consent Decree unless shorter notice is agreed to by EPA. Such
notification can be completed pursuant to Pa;g*g.f_a‘g‘h_‘-_-g_]_.‘ig)_ . In
addition, EPA shall have the right to take any additional samples
that EPA deems necessary. Upon request, EPA shall allow the Settling
Defendant to take split or duplicate samples of any samples it takes
as part of the Plaintiff’s oversight of the Settling Defendant's
implementation of the Work.

24. Settling Defendant shall submit to EPA and the State two
copies each of summaries of the results of sampling and/or tests or
other data required to be obtained or generated by or on behalf of
Settling Defendant with respect to the SOW and/or the implementation
of this Consent Decree unless EPA agrees otherwise.

25. Notwithstanding any provision of this Consent Decree, the
United States hereby retains éll of its information gathering and
inspection authorities and rights, including enforcement actions
related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations.
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IX. ACCESS AND INSTITUTIONAL CONTROLS
26. If the Slte or any other property where access and/or
land/water use restrlctlons are needed to implement thls Consent
Decree is owned or controlled by Settling Defendant, Settling
Defeﬁdant shall:
a. commencing on the date of entry of this Consent Decree,
provide the United States, the State and their representatives,

including EPA and its contractors, with, agcess at”all reasonable

IR S S

times to such property, for the purpose of conducting eny»a¢t1v1ty
felated to this Consent Decree including, but not limited to, the
following activities:
i. Monitoring the Work;
ii. Verifying any data or information sgbmitted to the
United States;
iii. Conducting investigations relating to
contamination at or near the Site;
iv. Obtaining samples;
v.  Assessing the need for, planning, or ;mplementing
additional.response actions at or near the Site;
vi. Implementing the Work pureuant to the conditions
set forth in Paragraph 87 of this Consent
Decree;
vii. Inspecting and copying records, operating logs,

contracts, or other documents maintained or

30
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ggnerated by Settling Defendant or its agents,
consistent with Section XXIV (Access to
Information); and

viii. Assessing Settling Defendant's compliance with

this Consent Decree.

b. commencing on the date of entry of this Consent Decree,
refrain from using such property, in any manner that would
interfere with or adversely affect the integrity. or.
protectiveness of the remedial measures to be implemented
pursuant to this Consent Decree. Such restrictions include, but
are not limited to, use of groundwater; and

c. within 45 days of entry of this Consent Decree, submit to
E P A for review and approval with respect to such propertya
draft easement, in substantially the form attached hereto as
Appendix E; and (i) within 15 days of EPA's approval and’
acceptance of the easement, Settling Defendant shall record the
easement with the Recorder's Office of Berrien County; and (ii)
within 30 days of recording the easement, such Settling Defendant
shall provide EPA with a certified copy of the original recorded
easement showing the clerk's recording stamps.

27. For property owned or controlled by éersons other than the
Settling Defendant where access and/or land/water use restrictions
currently are needed to implement this Consent Decree, Settling

Defendant has obtained access agreements from all such persons for

3
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all such prbperties, a copy of which agreements have been provided to
EPA and a list of which are attached hereto as Appendix F. Settling
Defendant has also obt;i;ea restrictive-co;g;;hts:from subétantially
all such persons regarding substantially all such properties, which
restrictive covenants are enforceable by'the State of Michigan. A
copy of such restrictive covenants for such properties has been
provided to EPA by Settling Defendant, and a list of such restrictive
covenants is:-attached hereto as:Appendix:Gi* " A-copy+~of~-the-documents
listed in Appendices F or G also are included in thg Site file
located at the. St. Joseph Public Library. The Be;rien County,
Michigan Private and Type III Public Groundwater Supply Ordinance
(“*Ordinance”) provides additional institutional control restrictions
over use of the groundwater on all other properties~in -the vicinity
of the Site. However, in the event that additional property where
access and/or land/water use restrictions are needed to implement
this Consent Decree, Settling Defendant shall use Best Efforts to
secure from such personsf
a. an agreement to provide access thereto for Settling
Defendant, as well as for the United States on behalf of EPA, as
well as its designated representatives (including contractors),
for the purpose of conducting any activity related to this Consent
Decree including, but not limited to, those activities listed in
Paragraph 26(a) of this Consent Decree;

b. an agreement, enforceable by the Settling Defendant and

32
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the United States, to refrain from using such property in any
manner that would interfere with or adversely affect the integrity
or effectiveness of the remedial measures to be undertaken
pursuant to this Consent Decree or that are otherwise necessary to
implement, . or ensure non-interference with, or ensure the
protectiveness of the remedial measures to be implemented pursuant
to this Consent Decree; and
c. within 45 days of determining that.. such. additional
property and/or land/water use restrictions are needed to
implement this Consent Decree, Settling Defendant shall submit to
EPA for review and approval with respect to such property a draft
license that is enforceable under the laws of the State of
Michigan, free and clear of all prior liens and encumbrances
(except as approved by EPA), and acceptable under the Attorney
General's Title Regulations promulgated pursuant to 40 U.S.C. §
255. Hithin 15 days of EPA's approval and acceptance of the
license, Settling Defendant shall record the license with the
Recorder's Office of Berrien County. Within 30 days of the
recording of the license, Settling Defendant shall provide EPA
with a certified copy of the original recorded license showing
the clerk's recording stamps.
28. For purposes of Paragraph 27 of this Consent Decree, "Best
Efforts” includes the payment of reasonable sums of money in

consideration of access, access easements, land/water use
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restrictions, and/or restrictive easements up to a maximum aggregate
total of $25,000. ° “If any access or landfwater use restriction
agreements required-by‘P;ragraphs 27 (a) of 27 (b)) of tﬂis Consent
Decree are not obtained within 120 dayé of the date EPA determines
that such additional access and/or land/water restrictions are needed
to implement this Consent Decree Settling Defendant shall ﬁromptly
notify the United States in writing, and shall include in that
notification.a summary of the steps.that Settling:Déféndanthas taken
to attempt to comply with Paragraph 27 of this Consent Decree. The
United States may, as it deems appropriate, assist Settling Defendant
in obtaining access or land/water use restrictions, either in the
form of contractual agreeﬁents or in the form of easements Eunniné
with the land. Settling Defendant shall reimburse. the:United States
in accordance with the procedures in Seétion XVI (Reimbursement of
Response Costs), for all costs incurred, direct or indirect, by the
United States in obtaining such access and/or land/water wuse’
restrictions including, but not limited to, the cost of attorney ﬁime
and the amount of monetary consideration paid.
29. The Berrien County, Michigan Private and Type III Public

Groundwater Supply Ordinance (“Ordinance”) requires, among other

things, a license from the Berrien County Health Department for
installation of groundwater use wells, thereby restricting use of
groundwater under or adjacent to the Site. 1In the event that the

Ordinance is proposed to be amended, modified or rescinded, Settling
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Defendant shall notify EPA and the State of such proposedramendment,
modification or rescission within fourteen (14).days of receipt by
Settling Defendant of actual notice of such proposed actioﬁ. If EPA
determines that additional land/water use restrictions in the form of
state or local laws, regulations, ordinances or other governmental
controls are needed to implement the remedy selected in the ROD,
ensure the integrity and protectiveness thereof, or ensure non-
interference therewith, Settling Defendant_shall“ggqu;a;eluith EPA's
efforts to secure such governmental controls.

30. Notwithstanding any provision of this Consent Decree, the
United States retain all of their access authorities and rights, as
well as all of their rights to require land/water use restrictions,
including enforcement authorities related thereto, under CERCLA, RCRA

and any other applicable statute or regulations.

X. REPORTING REOQUIREMENTS

31. In addition to any other requirement of this Consent Dgcree,
Settling Defendant shall submit to EPA and the State 2 copies each of
written monthly progress reports that: (a) describe the actions which
have beeé taken toward achieving compliance with this Consent Decree
during the previous month; (b) include a summary of the results of
sampling and tests and all other data received or generated by
Settling Defendant or its contractors or agents pursuant to this

Consent Decree in the previous month; (c) identify all work plans,



Case 1:99-cv-00414-JMB™ ECF No. 15-2, PagelD.74 Filed05/12/26 Page 38 of 132

— B ad

plans and other deliverables required by this Consent Decree
completed and submitted during the previous month; (d)'describe

actions, including, bug vﬁot limited to; rsample .COlleEtion and
implementation of work plans, which are scheduied for the next six
weeks and provide other information relating to the progress of
construction; (e) include information regarding percentage of

completion, unresolved delays encountered or anticipated that may

description of efforts made to mitigate those delays or énticipated
delays; (£f) include any modifications to the work plans or other
schedﬁles that Settling Defendant has prdposed to EPA or that have
been approved by EPA; and (g) describe activities undertaken in
support of thé Community Relations Plan during the previous month and
those to be undertaken in the next six weeks. Setiling Defendant
shall submit the§e progress reports to EPA and the State by the tenth
day gf every month following the lodging of this Consent Decree until
EPA notifies the Settling Defendant pursuant to Paragraph 51.b of
Section XIV (Certification of Completion). If requested by EPA,
Settling Defendant shall also provide briefings for EPA to discuss
the progress of the Work. |

-32. The Settling Defendant shall notify EPA of any change in the
schedule described in the monthly progress report for the performance
of any activity, including, but not limited to, data collection and

implementation of work plans, no later than seven days prior to the
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performance of the activity.

33. Upon the occurrence of any event during performance of the
Work that Settling Defendant is required to report pursuant to
Section 103 of CERCLA or Section 304 of the Emergency Planning and
Community Right-to-know Act (EPCRA), Settling Defendant shall within
24 hours of the onset of such event orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of
the unavailability of the EPA Project Coo;@;gggQELL_gELmigrghg event
that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region V,
United States Environmental Protection Agency. These reporting
requirements are in addition to the reporting required by CERCLA
Section 103 or EPCRA Section 304. o

34. Within 20 days of the onset of such an event, Settling
Defendant shall furnish to Plaintiff a written report, signed by the
Settling Defendant’s Project Coordinator, setting forth the events
which occurred and the measure; taken, and to be taken, in response
thereto. Within 30 days of the conclusion of such an event, Settling
Defendant shall submit a report setting forth all actions taken in
response thereto.

35. Settling Defendant shall submit two (2)copies of all drafts
and three (3) copies of all final plans, reports, and data required
by the SOW, the Remedial Design/Remedial Action Work Plan, or any

other approved plans to EPA in accordance with the schedules set

3
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forth in such plans. Settling Defendanﬁ shall simultaneously submit
two (2) copies of all drafts and two (2) copies of all final versions
of such plans, reporté and data to the Sta;g,_éagﬁwr;fw

36. All reports and other documents 'subﬁitted by Settling
Defendant to EPA (other thaﬁ the monthly progress reports referred to
above) which purport to document Settling Defendant's tompliance with
the terms of this Consent Decree shall be signed by an au;horized

representative. of the Settling Defendant..

T o e A D R
PR B il . o T U S PR

XI. EPA APEROVAL OF PLANS AND OTHER SUBMISSIONS

37. After .-review of any plan, report or other item which is
required to be submitted for approval pursuant to this Consent
Decree, EPA, after reasonable opportunity for gqﬁ%ngQEQQQQQment by
the State, shall: (a) approve, in whole or in part, the submission;
(b) approve the submission upon specified conditions; (c) modify fhe
submission to cure the deficiencies; (d) disapprove, in whole or in
part, the submission, diiecting that the Settling Defendant modify
the submission; or (e) any combinatioh of the.above, However, EPA
shall not modify a submission without first providing Settling
Defendant at least one notice of deficiency and an opportunity to
cure within 14 days, except where to do so would cause serious
disruption to the Wdrk or where previous submission(s)lhave been

disapproved due to material defects (and such material defects were

not cured in a timely fashion) and the deficiencies in the submission
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under consideration indicate a bad faith lack of effort té submit an
acceptable deliverable.

38. In the event of approval, approval »upon‘fcondifions, or
modification by EPA, pursuant to Paragraph 37(a), (b), or (c),
Settling Defendant shall proceed to take any action required by the
plan, report, or other-item, as approved or modified by EPA subject
only to their right to invoke the Dispute Resolution procedures set
forth in Section XIX (Dispute Resolution) - with’Zrespect to the
modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to
_Paragraph 37(c) and the submission has a material defect,, EPA retains
its right to seek stipulated penalties, as provided in Section XX
(Stipulated Penalties).

a. 0Upon receipt of a notice of disapproval pursuant to Paragraph
37(d), Settling Defendant shall, within 14 days or such longer time
as specified by EPA in such notice, correct the deficiencies and
resubmit the plan, report, or other item for approval. Any
stipulated penalties applicable to the submission, as provided in
Section XX, shall accrue during the 1l4-day period or otherwise
specified period but shall not be payable unless the resubmission is
disapproved or modified due to a material defect as provided in
Paragraphs 37 and 38.

b. Notwithstanding the receipt of a notice of disapproval

pursuant to Paragraph 37(d), Settling Defendant shall proceed, at the
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direction of EPA, to take any action required by any non—deficiént
portion of the submiss;gp. Implementatjrgn of any non-deficient
portion of a submission shall not relieve'SettlingQDefendént of any
liability for stipulated penalties un@er Section XX (Stipulated
Penalties).

40. In ;he event that a resubmitted plan, report or other item, or
Qortion thereof, is disapproved by EPA, EPA may again require the
Settling Defendant to‘Correét the»deficienciéE%iiﬁﬁﬁéééédéhce with
the preceding éa:agraphs. EPA also retains the right to modify or
develop'the plan, report or other item. Settling Defendant shall
.implement any such plan, report, or item as modified ér developed by
EéA, subject only to their riéht to invoke the érocedures set forth
in Section XIX (Dispute Resolution). | CESL TS e

41. If upon resubmission, a plan, report, or item is disapproved
or modified by EPA due to a material defect, Settlipg Defendan; shall
be deemed to have failed to submit such plan, report, or item timely
and adeqdately unless the_Settling Defendant invokes the dispute
resolution procedures set forth in Section XIX (Disputé Resolution)
and EPA's .action is overturned pursuant to that Section. The
provisions of Section XIX (Dispute Resolution) and Section XX
(Stipuiated Penalties) shall govern the implementation of the Work
and accrual and payment'of any stipulated penalties during Dispute
Resolution. If EPA's disapproval or modification 1is upheld,

stipulated penalties shall accrue for such violation from the date on

40



Case 1:99-cv-00414-JMB ™ ECF No. 15-2, PagelD.79 Fileﬁ@5/12/26 Page 43 of 132

-

which the initial submission was originally required, as provided in
Section XX.

42. All plans, reports, and other items required.to be submitted
to EPA under this Consent Decree shall, upon approval or modification
by EPA , be enforceable under this Consent Decree. 1In the event EPA
approves or modifies a portion of a plan, report, or other item
required to be submitted to EPA under this Consent Decree, the
approved or modified portion shall be enforceable .undex.this Consent

Decree.

XIXI. PROJECT COORDINATORS

43. Within 20 days of lodging this Consent Decree, Settling
Defendant and EPA will notify each other, in writing, of the name,
address and telephone number of their respective designated Project
Coordinators and Alternate Project Coordinators. If a Project
Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the successor will be given to the other
Parties at least 5 working days before the changes occur, -unless
impracticable, but in no event later than the actual day the c;xange
is made. The Settling Defendant's Project Coordinator shall be
subject to disapproval by EPA and shall have the technical expertise
sufficient to adequately oversee all aspects of the Work. The
Settling Defendant's Project Coordinator shall not be an attorney for

the Settling Defendant in this matter. He or she may assign other
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representatives, including other contractors, to serve as a Site
representative for ove:e;ght of performance of daily operations:
during remedial activities. |
44. EPA shall identify its RD/RA oversight contractor to Settling
Defendant within 14 days of lodging of the Consent Decree. The
performance of EPA’s oversight contractot shall be reviewed by EPA
annually, prior to the end of each Federal Fiscal Yeai, after
~.consultation.with Settling Defendant.-:Plaintiff mayjtlesignate other
representatives, including, but not limited to, EPA employeee, and
federal contractors and consultants, to observe and mbnitor the
progress of any activity undertaken pursuant to this Consent Decree.
EPA's Project.Coordinator and Alternate Project Coordinator shall
have the authofity lawfully vested in a Remedial Project Manager
(RPM) and an On-Scene Coordinator (OSC) by the National Contingency
Plan, 40 C.F.R. Part 300. 1In addition, EPA's Project Coordinator or-
Alternate Project Coordinator shall have authority, consistent with
the National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response action when s/he
determines that conditions at the. Site constitute an emergency
situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of
Waste Material. |
45, EPA's:Project Coordinator and the Settling Defendant's

Project Coordinator will meet on a periodic basis at such frequency

42



Case 1:99-cv-00414-JMB ~ “ECF No. 15-2, PagelD.81 FiIedjES/lZ/% Page 45 of 132

v

as the EPA Project Coordinator determines to be necessary.

XIII. ASSURANCE QOF ABILITY TO COMPLETE :HORK

46. Within 30 days of entry of this Consent Decree, Settling
Defendant shall establish and maintain financial security in the
amount of 54,168,000 in one or more of the following forms:

(a) A surety bond guaranteeing performance of the Work:;

(b) One or more irrevoéable,lettgzg‘gﬁgp;gginzgqnaling the
total estimated cost of the Work;

(c) A trust fund;

(d) A guarantee to perform the Work by one or more parent
corporations or subsidiaries, or by one or more unrelated
corporations that have a substantial business relationship with the
Settling Defendant; or

(e) A demonstration that the Settling Defendant satisfies the
requirements of 40 C.F.R. Part 264.143(f);

47. If the Settling Defendant seeks to demonstrate the ability to
complete the Work through a guarantee by a third party pursuant to
Paragraph 46(d) of this Consent Decree, Settling Defendant shall
demonstrate that the guarantor satisfies the requirements of 40
C.F.R. Part 264.143(f). If Settling Defendant seeks to demonstrate
their ability to complete the Work by means of the financial test or
the corporate guarantee pursuant to Paragraph 46(d) or (e), it shall

resubmit sworn statements conveying the information required by 40
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C.F.R. Part 264.143(f;=annually, on ;he anﬁi@étsary of the effective
date of this Consent Decgeg. In the event that EPA determines at any
time that the financial assurances provided pursdanthto~tﬁis Section
are.inadequéte, Settling Defendant shall, within 30 days of receipt
of notice of EPA's determination, obtain and present to EPA for
approval one of the other forms of financial assurance listed in
Paragraph 46 of this Consént Decree. Settling Defendant's inability
to demonstrate financial ability :to..complete-ithe«-Werk-shall not
excuse performance of any activities required under this Consent
Decree.

48. TIf Settling Defendant can show that the estimated cost to
complete the remaining Work has diminished below the amount set forth
in Paragraph 46 above after entry of this Consent Decree, -Settling
Defendant may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by the Parties, reduce the
amount of the financial security provided under this Section to the
estimated cost oflthe remaining work to be performed. Settling
Defendant shall submit a proposal for such reduction to EPA, in
‘accordance with the requirements of this Section, and may reduce the
amount of the security upon approval by EPA. In the event of a
dispute, Settling Defendant may reduce the amount of the security in
accordance with the final administrative or judicial decision
resolving the dispute.

49, Settling Defendant may change the form of financial assurance
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provided under this Section at any time, upon notice to and approval
by EPA, provided that the new form of assurance meets the
requirements of this Section. In the event of a- dispute, Settling
Defendant may change the form of the financial assurance only in
accordance with the final administrative or judicial decision

resolving the dispute.

XIV. CERTIFICATION OF COMPLETLON te-saciw—m— -

50. Campletion of the Remedial Action/Contingent Remedial Action

a. Within 90 days after Settling Defendant concludes that

the Remedial Action (or Contingent Remedial Action if such has been
triggered) has been fully performed and the Performance Standards
have been attained, Settling Defendant shall schedule and conduct a
pre-certification inspection to be attended by Settling Defendant and
EPA. If, after the pre-certification inspection, the Settling
Defendant still believes that the Remedial Action (or Contingent
Remedial Action) has been fully performed and the Performance
Standards have been attained, it shall submit a written report
requesting certification to EPA for approval pursuant to Section XI
(EPA.Approval of Plans and Other Submissions) within 30 days of the
inspection. In the report, a registered professional engineer and
the Settling Defendant Project Coordinator shall state that the
Remedial Action (or Contingent Remedial Action) has been completed in

full satisfaction of the requirements of this Consent Decree. The
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written report shaliwihclude-as—built drawiggg signed and stamped by'
a professional engineerix The report shali contain the following
statement, signed by a fesponsible corporat; official of Q‘Settling'
Defendant or the Settling Defendant’s Project Coordinator:
"To the best of my knowledge, after thorough investigation, I
certify that the information contained in or acéompanying this
submission i$ true, accurate ana complete. I am aware that there
are significant penalties for submittifng¥ifalgé-information,
including the possibility of fine and imprisonment fdr'knowing
violations."
If after completion of the pre—certification-inspection and receipt
and review of the written report, EPA after reasonable opportunity to
review and comment by the State, determines that the ‘Remedial Action
(or Contingent Remedial Action) or any portion thereof has not been
completed in accordance with this Consent Decree or that - the
Performance Standards have not been achieved, EPA will notify
Settling Defendant in writing of the activities thaf must be
undertaken by Settling Defendant pursuant to this Consent Decree to
complete the Remedial Action (or Contingent Remedial Action) and to
achieve the Perforﬁance Standards. Provided, however, that EPA may
only require Settling Defendant to perform such activities pursuant
to this Paragraph (i) with regard to the Remedial Action, to the
extent that such activities are consistent with the "scope of the

remedy selected in the ROD," as that term is defined in Paragraph 13;
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(ii) with rega;d to the Contingent Remedial Action, to the extent
such activities are consistent with the Contingent Remedial Action
Plan developed pursuant to Paragraph 14.a. ;EPA qillgggt forth in the
notice a schedule for performance of such activities consistent with -
the Consent Decree and the SOW or require the Settling Defendant to
submit a schedule to EPA for approval pursuant to Section XI (EPA
Approval of Plans and Other Submissions). Settling Defendant shall
perform all activities described in- the Q?Eiﬁs;}9a2$22£92292"!iFh the
specifications and schedules established pursuant to this Paragraph,
subject to their right to invoke the dispute resolution procedures
set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent
report requesting Certification of Completion and after a reasonable
opportunity for review and comment by the State, that the Remedial
Action (or Contingent Remedial Action) has been performed in
accordance with this Consent Decree and that the Performance
Standards have been achieved, EPA will so certify in writing to
Settling Defendant. This certification shall constitute the
Certification of Completion of the Remedial Action for purposes of
this Consent Decree, including, but not limited to, Section XXI
(Covenants Not to Sue by Plaintiffs). Certification of Completion of

the Remedial Action shall not affect Settling Defendant’s obligations

under this Consent Decree.

51. Completion of the Work
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a. Within dedays after Settling‘Dékendant concludes that
all phases of the Work (;ncluding O & M), have been fully performed,
Settling Defendant sha11 schedule -and conduct?aibréJCeftification
inspection to be attended by Settling Defendant and EPA. If, after
the pre-certification inspection, the Settling Defendant still
believes that the Work has been fully performed, Settling Defendant
shall submit a written report by a registered professional engineer .
stating that the :Work has been completed: in%full.-satisSfacEiofi-of the
requirements of this Consent Decree. The report shall contain the
following statement, signed by a responsiblg corporate official of
Settling Defendant or the Settling Defendant's Project Coordinator:
"To the best of my knowledge, after thorough investigation, I
certify that the information contained in or accompanying this
submission is true, accurate and complete. I am aware that there
are significant penalties for submitting false information,

’

including the possibility of fine and imprisonment for knowing

violations."
If, after _review of the written report, EPA, after reasonable
opportunity to review and comment by the State, determines that’any
portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify Settling Defendant in writing of the
activities that must be undertaken by Settling Defendgnt pursuant to
this Consent Decree to complete the Work. Provided, however, that

EPA may only require Settling Defendant to perform such activities
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pursuant to this Paragraph to the extent that such activities are
consistent with the "scope of the remedy selected in the ROD," as
that term is defined in Paragraph 13.b., or with the Contingent
Remedial Action Plan developed pursuant to Paragraph 14.a. EPA will
set forth in the notice a schedule for performance of such activities
consistent with the Consent Decree and the SOW or require the
Settling Defendant to submit a schedule to EPA for approval pursuant
to Section. XI (EPA Approval of Plaps .and..Other _Submissions).
Settling Defendant shall perform all ‘activii:ies described in the
notice in_ accordance with the specifications and schedules
established therein, subject to its right to invoke the dispute

resolution procedures set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent
request for Certification of Completion by Settling Defendant and
after a reasonable .opportunity for review by the State, that the Work
has been performed in accordance with this Consent Decree, EPA will

so notify the Settling Defendant in writing.

XV. EMERGENCY RESPONSE
52. In the event of any action or occurrence during the
performance of the Work which causes or threatens a release of Waste
Material from the Site that constitutes an emergency situation or may

present an immediate threat to public health or welfare or the
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environment, Settlin; Defendant shall, gﬁgject to Paragraph 53,
immediately take all appropriate action to prevent, abate, or
minimize such release or:threat of release, andjéhall immediately
'notify'the EPA's Project Coordinator, or, if the ?roject Coordinator
is unavailable, EPA's Alternate Project Coordinator. If neither of
these persons is available, the Settling'Defendant shall notify the
EéA Emergency Respohse Unit, Region V. Settling Defendant shall

take such actions in consultation with_52§j§wg§9]”_ g.gg;ginator or

other available authorized EPA officer and in accordance with all
applicable provisions of the Health and Safety Plans, the Contingency
Plans, the SOW, any other applicable plans or document s developed
pursuant to the SOW, and this Consent Decree. 'In the event that
Settling Defendant fails to take appropriate response. action as
required by this Section, and EPA takes such action. instead,
Settling Defendant shall reimburée EPA all costs of the response
action not inconsistent with the NCP pursuant to Section XVI
" (Reimbursement of Response Costs).

53. Nothing in the preceding Paraéraph or in this Consent .Decree
shall be deemed to limit any authority of the United States, a) to
take all appropriate action. to protect human health and the
environment or to prevent, abate, respond to, or minimizg an actual
or threatened release of Waste Material on, at, or from the Site, or
b) to direct or order such action, or seek an order from the Court,

to protect human health and the environment or to prevent, abate,
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respond to, or minimize an actual or threatened release of Waste
Material on, at, or from the Site, subject to Section XXI (Covenants

Not to Sue by Plaintiffs).

XVI. REIMBURSEMENT OF RESPONSE CQOSTS

54. a. EPA shall send to Settling Defendant an invoice of its
Past Response Costs incurred through the date of entry of tﬁis
Consent Decrge. : RN AR5 47397 I
b. Within 45 days of receipt of EPA’s Past Response Costs
invoice, Settling Defendant shall pay to the EPA Hazardous Substance
Superfund the amount stated in the invoice in reimbursement of Past
Response Costs, by FedWire Electronic Funds Transfer ("EFT"™ or wire
transfer) to the U.S. Department of Justice account 'in accordance
with current electronic funds transfer procedures, referencing
U.S.A.0. file number , the EPA Region and Site/Spill ID
#05AS, and DOJ ;ase number 90-11-2-06028. Payment shall be made in
accordance with instructions provided to the Settling Defendant by
the Financial Litigation Unit of the United States Attorney's Office
for the District of Western District of Michigan following lodging of
the Consent Decree. Any payments received by the Department of
Justice after 4:00 P.M. (Eastern Time) will be credited on the next
business day. Settling Defendant shall send notice that such payment

has been made to the United States as specified in Section XXVI

(Notices and Submissions) and Howard M. Levin. Chief, Program
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Accounting and Anal}sis Seétion, Unité; ‘States Environmental
Prqtection Agency, Regiop“S, Mail Code MF-lQJ, 77 W. Jackson Blvd.,
Chicago, Illinois 60604..‘" | |

55. Except as otherwise provided herein, Settling Defendant shall
reimburse the EPA Hazardous Substance Superfund for all Future
Response Costs not inconsistent with the National Contingency Plan.

Reimbursement for Oversight Costs with respect to Remedial Design,

-Remedial Action, and Operation 'and Maintenance.shallibellimited to

one hundred thirty thousand dollars ($130,000) for the first year
following entry of the Consent Decree, ninety thousand dollars
($90,000) per year for each of the next four years following entry of
the'Consent Decree and twenty-five thousand dollars ($25,000) per
year fof each year thereafter. These limitations shall be re-
negotiated in the event that any Contingent Remedial Action is
triggered. The United States will send Settling Defendant a bill
requiring payment that includes an Itemized Cost Summary on an annual
basis. Settling Deféndant shall make all payments within 30 days 6f
Settling Defendant's receipt of each bill requiring payment, -except
as otherwise provided in Paragrabh 56. The Settling Defendant shall
make all payments required by this Paragraph in the form of a
certified or cashier's check or checks made payable to "EPA Hazardous
Substance Superfund" and referencing the EPA Region and Site/Spill ID
#05AS, the DOJ case number 90-11-2-06028, and the name and address of

the party making payment. The Settling Defendant shall forward the
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certified check(s) to U.S. EPA Region V, Attention: Superfund
Accounting, P. O. Box 70753, Chicago, Illinois 60673, and shall send
copies of the check(s) to the United States as specified in Section
XXVII (Notices and Submissions).

56. Settling Defendant may contest payment of any Past ;r Future
Response Costs under Paragraphs 54 or 55 if it determines that the
United States has made an accounting error or if it alleges that a
cost item that is included represents costs thak_ are..inconsistent
with the NCP. Such objection shall be made in writing within 90 days
of receipt of the bill and must be sent to the United States (if the
United States' accounting is being disputed) pursuant to Sectioﬁ XXVI
(Notices and Submissions). Any such objection shall specifically
identify the contested Future Response Costs and the basis for
objection. In the event of an objection, the Settling Defendant shall
within the 90 day period pay all uncontested Future Response Costs to
the United States in the manner described in Paragraph 55.
Simultaneously, the Settling Defendant shall establish an interest-
bearing escrow account in a federélly—insured bank duly chartered in
the State of Michigan and remit to that escrow account funds
equivalent to the amount of fhe contested Future Response Costs. The
Settling Defendant shall send to the United States, as provided in
Section XXVI (Notices and Submissions), a copy of the transmittal
letter and check paying the uncontested Future Response Costs, and a

copy of the correspondence that establishes and funds the escrow
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account, including; 5ﬁt not limited to, iﬁférmation containing the
identity of the bank and_bank.account under which the escrow account
is established as welf ;s a bank stateméht.showing tﬂe initial
balance of the escrow account. Simultaneously with establishment of
the escrow accOunf, the Settling Defendant shall initiate the Dispute
Resolution procedures in Section XIX (Dispute Resolution). If thé
United States prevails in the dispute, within 5 days of the

ey

~pay..the -sums

resolution.of -the dispute, the Settling DefendantIEh&l
due (with accrued interest) to the United States  in the manner
described in Paragraph 55. If the .Settling Defendant prevails
concerning any aspect of the contested costs, the Settling Defendant
shall pay that portion of the costs (plus associated accrued
‘interest) for which it did not prevail to the United States.
Settling Defendant shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XIX
(Dispute Resolution) shall be the exclusive mechanisms for resolving
disputes regarding the Settling Defendant's obligation to reimburse
the United States for its Future Response Costs. -

57. In the event that the payment required by Paragraph 54 is not
made within 30 days of receipt of EPA’s Past Response Cost invoice,
or the payment required by Paragraph 55 is not made within 90 days of
the Settling Defendant's receipt of the bill, Settling Defendant

shall pay Interest on the unpaid balance. The Interest to be paid on
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Past Response Costs and under this Paragraph shall begin to accrue 90
days after receipt of EPA’s Past Response Cost invoice. The Interest
on Future Response Costs shall begin to accrue -30 ~days after
Settling Defendant’s receipt of the bill. The Interest shall accrue
through the date of the Settling Defendant's payment. Payments of
Interest made under this Paragraph shall be in additiop to such other
remedies or sanctions available to Plaintiffs by-;irtue of Settling
Defendant's failure to make timely paynentq_qggg£££9£3;§gggion. The
Settling Defendant shall make all payments required by this Paragraph

in the manner described in Paragraph 55.

XVII. JINDEMNIFICATION AND INSURANCE

58. a. The United States does not assume any liability by
entering into this agreement or by virtue of any designation.of
Settling Defendant as EPA's authorized representatives under Section
104 (e) of CERCLA. Settling Defendant shall indemnify, save and hold
harmless the United States, and its officials, agents, employees,
contractors, subcontractors, or representatives for or from any and
all claims or causes of action arising from, or on account of,
negligent or other wrongful acts or omissions of Settling Defendant,
their officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or under their
control, in carrying out activities pursuant to this Consent Decree,

including, but not 1limited to, any claims arising from any
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designation of Settling Defendant as EPA's authorized representatives
under Section 104 (e) of CERCLA. Further, the Settling Defendant
agrees to pay the Uniteé gtates all costs ifﬁincurS%inclﬁding, but
not limited to, attorneys fees and other expénses of litigation and
settlement arising from, or on account of, claims made against the
United States based on negligent or other wroﬁgful acts or omissions
of Settling Defendant, its officers, directors, employees, agents,
contractors,sd:subcontractors, and:any;pg:sonsﬁgggggg;ggﬁigg;pgha1f or
under its control, in carrying out activities pursuant to this
Consent Decree. The United States shall not be held out as 5 party
to any contract entered into by or on behalf of Settling Defendant in
carrying out activities pursuant to this Consent Decree. Neither the
Settling Defendant nor any such contractor shall be_qonsidered an
agent of the United States.

b. The United States shall give Settling Defendant at least
30 days prior notice of any claim for which the United States plans
to seek indemnification pursuant to Paragraph 58.a., and shall
consult with Settling Defendant prior to settling such claim.

59. Settling Defendant waives all claims against the United States
for damages or reimbursement or fof set-off of any payments made or
to be made to the United-States, arising from or on account of any
contract, agreement, or arrangement between Settling Defendant and
any person for performance of Work on or relating to the Site,

including, but not limited to, claims on account of construction
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delays. In addition, Settling Defendant shall indemnify and hold
harmless the United States with respect to any and all claims for
damages or reimbursement arising from or on account -of any“contract,
agreement, or arrangement between Settling Defendant and any person
for performance of Work on or relating to the Site, including, but
not limited to, claims on account of construction delays.

60. No later than 15 days before commencing any on-site Work,
Settling Defendant shall secure, and shall maintain until- the first
anniversary of EPA's Certification of Completion of the Remedial
Action pursuant to Paragraph 50.b. of Section XIV (Certification of
Completion) comprehensive general liability insurance with limits of
one million dollars ($1,000,000), combined single 1limit, and
automobile liability insurance with limits of one million dollars
($§1,000,000), combined single limit, naming the United States as
additional insured. In addition, for the duration of this Consent
Decree, Settling Defendant shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and
regulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behalf of Settling
Defendant in furtherance of this Consent Decree. Prior to
commencement of the Work under this Consent Decree, Settling
Defendant shall provide to EPA certificates of such insurance and a
copy of each insurance policy. Settling Defendant shall resubmit

such certificates and copies of policies each year on the anniversary
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of the effective datéwéf this Consent Decreéf¢41f_3ettling Defendant
demonstrates by evidence satisfactory to EPA-that any contractor or
subcontractor maintains igg;rance equivalent to that«described above,
or insurance covering the same risks but in a lesser amount, then,
with respect to that contractor or subcontfactor, Settling Defendant
needs provide only that portion of the insurance described above
which is_not maintained by the contractor or subcontractor.
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XVIII. FORCE MAJEURE

61. "Force majeure," for purposes of this Consent Decree, is
defined as any event arising from causes beyond the control of the
Settling Defendant, of any entity controlled by Settling Defendant,
or of Settling Defendant's contractors, that delayé-o;ﬁprevents the
performance of any obligation under this Consent Decree Qespite
Settling Defendant's best efforts to fulfill the obligation. The
requirement that the Settling Defendant exercise "best efforts to
fulfill the obligation" includes using best efforts to anticipate any
potential force majeure event and best efforts to address the effects
of any potential force majeure event (1) as it is occurring and (2)
following the potential force majeure event, such that the delay is
minimized to the greatest extent possible. "Force Majeure" does not
include financial inability to complete the Work or a failure to
attain the Performance Standards.

62. If any event occurs or has occurred that may delay the
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performance of any obligation under this Consent Decree, whether or
not caused by a force majeure event, the Settling Defendant shall
notify orally EPA's Project Coordinator or, in his or her absence,
EPA's Alternate Project Coordinator or, in the event both of EPA's
designated representatives are unavailable, the Director of the
Superfund Division, EPA Region V, within 48 hours of when Settling
Defendant first knew that the event might cause a delay. Within 15
days thereafter, Settling Defendant shall provide- in-writing tp EPA
and the State an explanation and description of the reasons for the
delay; the anticipated duration of the delay; all actions taken or to
be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate ‘the
delay or the effect of the delay; the Settling Defendant's rationale
for attributing such delay to a force majeure event if they intend to
assert such a claim; and a statement as to whether, in the opinion of
the Settling Defendant, such event may cause or contribute to an
endangerment to public health, welfare or the environment. The
Settling Defendant shall include with any notice all available
documentation supporting their claim that the delay was attributable
to a force majeure. Failure to comply with the above requirements
shall preclude Settling Defendant from asserting any claim of force
majeure for that event for the period of time of such failure to
comply, and for any additional delay caused by such failure.

Settling Defendant shall be deemed to know of any circumstance of
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which Settling Defegdant, any entity .;ogirolled by Settling
Defendant, or Settling Defendant's contractors knew or should have
known. N

63. If EPA agrees that the delay or anticipated delay is
attributable to a force majeure event, the time for performance of
the obligations under this Consent Decree that are affected by the
force majeure event will be extended by EPA for such timg as 1is
necessary to complete those obligations,;mép;gggggg;gg;g;;;be'time

- for performance of the obligations affected by the force majeure
event shall not, of itself, extend the time for performance of any
other obligation. If EPA does not agree that the delay or
anticipated delay has been or will be caused by a force majeure
event, EPA wili notify the Settling Defendant in writing of its
decision. 1If EPA agrees that the delay is attributable to a force -
majeure event, EPA will notify the Settling Defendant in writing of
the length .of the extension, if any, for performance of the
obligations affected by the force majeure event.

64. If the Settling Defendant elects to invoke the dispute
resolution procedures set forth in Section XIX (Dispute Resolution)
witﬁ regard to EPA’s force majeure decision in Paragraph 63, it shall
do so no later than 15 days after receipt of EPA's notice. In any
such proceeding, Settling Defendant shall have the burden of
demonstrating by a preponderance of the evidence that the delay or

anticipated delay has been or will be caused by a force majeure
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event, that the duration of the delay or the extension sought was or
will be warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay;'ang that
Settling Defendant complied with the requirements of Paragraphs 61
and 62, above. If Settling Defendant carries this burden, the delay
at issue shall be deemed not to be a violation by Settling Defendant
of the affected obligation of this Consent Decree identified to EPA
and the Court. . el R
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XIX. DISPUTE RESOLUTION

Unless otherwise expressly provided for in this Consent
Decree, the dispﬁte resolution procedures of this Section shall be
the exclusive mechanism to resolve disputes arisinq:qnder or with
respect to this Consent Decree. However, the procedures set forth in
this Section shall not apply to actions by the United States to
enforce obligations of the Settling Defendant that have not been
disputed in accordance with this Section.

66. a. Informal dispute resolution period. The Parties to this
consent decree shall attempt to resolve expeditiously any
disagreements concerning the meaning, application or implementation
of this Consent Decree. Any Party seeking dispute resolution first
shall provide the other Party with an “informal notice of dispute” in
writing and request an informal dispute resolution period, which»

shall not exceed thirty (30) days.
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-Settling Defendant agree to fund (on a per:capitapbasis):
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b. Employment of neutral mediator. Within ten (10) days of

the filing of an informal notice of dispute (or in the event of an

'alleged “force majeure”ﬁdevent, within ten (10) days of EPA’'s

notification of disagreement pursuant to paragraph 63), either the
United States or the Settling Defendant may, by providing notice in
writing, request the employment of a neutral mediator to be selected

in accordance with subparagraph 66(c). The United States and the

mployment

of a neutral mediator pursuant to a negotiated agreement. EPA’s
share of such funding shall not be considered a Future Response Cost

or Oversight Cost. Any mediation shall not last longer than forty-

 five (45) days from the filing of the informal notice of dispute

(expiration of the informal dispuﬁe resolution period
notwithstanding) or, in the event of an alleged “force majeure”
event, forty-five (45) days from EPA’s notification of disagreement
pursuant to paragraph 61, unless extended by written agreement of the

United States and Settling Defendant. Any report, findings,

- recommendations, written records, or notes prepared by the mediator

shall not be binding bn any Party and shall not be part of the
administrative record or admissible in dispute resolution proceedings
pursuant to this Consent Decree or otherwise, or ahy other legal
proceeding. The Director, Superfund Division, Region V, and
management for the Settling Defendant shall review any report,

findings, or recommendations of the mediator, but the Director may
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not consider or rely on such report, findings, or recommendations in
issuing a final decision on disputg resolution pursuant to
subparagraph 68b or 69a.

c. Selection of neutral mediator roster. Within forty-five
(45) days after entry of this Consent Decree, Settling Defendant and
the United States shall submit to each other a list of at least three
suggested mediators, who shall each have the qualifications of (a)
demonstrated experience in the use of alternative dispute-resolution,
(b) independence, (c) subject matter experience, and (d) lack of
actual or apparent bias. A description of the qualifications of a
proposed mediator shall accompany the submittal. Settling Defendant
and the United States shall, within twenty-one (21) days after
receipt of a list of mediators, strike those names to which they will
not agree. If necessary, additional names shall be submitted and
considered, until a roster of at least two gvailable mediators is
agreed upon. If for any reason, at any time, a previously agreed upon
mediator is unavailable, then the selection process shali be promptly
reinstated so as to have at least two mediators readily available.

d. Appointment of neutral mediator. Upon the timely request
of the United States or Settling Defendant for the employment of a
neutral mediator in accordance with subparagraph 66.b., a mediator
shall be selected at random (e.g., by names being drawn blindly) from
the available roster. The United States and Settling Defendant shall

expeditiously enter into a written contract with the mediator for the
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provision of required ;ervices, including s%i;;y, terms of payments,

each parties share of cqs;s, apd a confidentiality agreement. The

contract shall include the following provisionéonsconﬁideﬁtiality:'

| “In order to promote frank and productive discussion, the

mediation process will be confidential. The parties, their

representatives, and the mediator may pot 'disclose

information regarding the negétiations, including settlement

- terms, ‘proposals, offers; or-other-statements¥maderduring the

mediation process or negotiations, to third parties, unless

the United States and Settling Defendant otherwise agree in

writing. The mediation process and negotiations shall be

* treated as compromise negotiations under Rule 408 of the

Federal Rules of Evidence. or other .applicable. rules of

evidence. The mediator will be disqualified as and shall not

appear as a witness, consultént or expert in any pending or

future action relating to the subject matter or mediation,

_including actions between persons not parties to the
mediation.” |

67. a. In the event that the parties cannot resolve a dispute by

informal negotiations under the preceding Paragraph, then the

position advanced by EPA shall be considered binding unless, within

7 days after the coﬁclusion of the informal negotiation period,

Settling Defendant invokes the formal dispute resolution procedures

of this Section by serving on the United States a written Statement
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of Position on the matter in dispute, including, but not limited -to,
any factual data, analysis or opinion supporting that position and
any supporting documentation relied upon by the Settling Defendant.
The Statement of Position shall specify the Settling Defendant's
position as to whether formal dispute resolution should proceed under
Paragraph 68 or Paragraph 69.

b. Within 14 days after receipt of Settling | Defendént's
Statement of Position, EPA will serve on Sgtflipg. Defendant its
Statement of Position, including, but not limited to, any factual
data, analysis, or opini;:m supporting that position and all
supporting documentation relied upon. EPA's Statement of Position
shall include a statement as to whether formal dispute resolution
should proceed under Paragraph 68 o; 69. Within .14 _days after
receipt of EPA's Statement of Position, Settling Defendant may submit
a Reply.

c. If there is disagreement between EPA and the Settling
Defendant as to whether dispute resolution should proceed under
Paragraph 68 or 69, ti\e parties to the dispute shall follow. the
procedures set forth in the paragraph determined by EPA to be
applicable. However, if the Settling Defendant ultimately appeals to
the Court to resolve the dispute, the Court shall determine which
paragraph 1is applicable in accordance with the standards of
applicability set forth in Paragraphs 68 and 69.

68. Formal dispute resolution for disputes pertaining to the
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selection or adequaéfqbf any response actid%ﬂ%nd all other disputes
that are accorded review on the adminis;raéive record under
applicable principles 6f administrative i;w,,shal;‘-be»ﬁconducted
pursuant to the procedures set forth ih this Paragraph. ‘For purposes
of this Paragraph, the.adequacy of any response action includes,
without limitation: (1) the'adéquacy or appropriateness of plans,

procedures to implement plans, or any other items requiring approval

- by EPA undex;.this Consent :Decree;:.and.;(?):ztheigdequacy. :of the

performance of response actions taken pursuant to this Consent
Decree. Nothing in this Consent Decree shall be construed to allow
any dispute by Settling Defendant regarding the validity of the.ROD's
provisions.

a.  An administrative record of the dispute  shall be
maintained by EPA ‘and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
Section. Where appropriate, EPA may allow submission of supplemental
statements of position by the parties to the dispute.

b. The Director of the Superfund Division,  EPA Région v,
will expeditiously issue a final administrative decision resolving
the dispute based on the administrative record described in Paragraph
68.a This decision shall be binding upon the parties to the
dispute, subject only to the right to seek judicial review pursuant
to Paragraph 68.c. and d.

c. Any administrative decision made by EPA pursuant to
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Paragraph 68.b. shall be reviewable by this Court, provided that a
motion for judicial review of the decision is filed b* the Settling
Defendant with the Court and served on all Parties nithinﬁlo days of
receipt of EPA's decision. The motion shall include a description of
the matter in dispute, the efforts made by the parties to resolve it,
the relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of this
Consent Decree. The United States may file:a:ireéSptn¥EItIo Settling
Defendant’s motion.

d. In proceedings on any dispute governed by this
Paragraph, Settling Defendant shall have the burden of demonstrating
that the decision of the Superfund Division Director is arbitrary and
capricious or otherwise not in accordance with law. Judicial review
6f EPA's decision shall be on the administrative record compiled
pursuant to Paragraph 68.a. -

69. Formal dispute resolution for disputes that neither pertain
to thelselection or adequacy of any response action nor are otherwise
accorded review on the administrative record under applicable
principles of administrative law, shall be governed by this
Paragraph.

a. Following receipt of Settling Defendant's Reply .
submitted pursuant to Paragraph 67, the Director of the Superfund
Division, EPA Region V, will issue a final decision resolving the

dispute. The Superfﬁnd Division Director's decision shall be binding
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on the parties to ﬁgéidispute unless, within’10 days of receipt of
the decision, the Settling Defendant files with the Court and serves
on the parties to the di;pute a motion fofljudicial review of the
decision setting forth the matter in dispute, the efforts made by the
parties to resolve it, the relief requested, and the schedule, if
any; within which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may file a
et e

o R s g s e s

- response toﬁsettliné Defendant's motion.: =%
b. Notwithstanding Paragraph M of Section I (Background)
of this Consent Decree, judicial review of any dispute géverned by
this Paragraph shall be governed by applicable principles of law.
70. The invocation of formal dispute resolution pidcedures
under this Section shall not extend, postpone or affect in any way
any obligation of the Settling Defendant under this Consent Decree,
not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties with reépect to the disputed matter shall
continue to accrue but payment shall be stayed pending resolution of
the dispute as provided in Paragraph 79. Notwithstanding the stay of
payment, stipulated penalties shall accrue from the first.day of
noncompliance with any applicable provision of this Consent Decree.
In the event that the Settling Defendant does not prevail on the
disputed issue, stipulated penalties shall be assessed and paid as

provided in Section XX (Stipulated Penalties).
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XX. STIPULATED PENALTIES

71. Settling Defendant shall be liable for stipulated penalties
in the amounts set forth in Paragraphs 72, 73 and 74 to the United
States for failure to comply with the requirements of this Consent
Decree specified below, unless excused under Section XVIII (Force
Majeure). "Compliance™ by Settling Defendaﬁt shall include
completion of the activities under this Consent Decree or any work
plan or other plan approved under this.Consent:Decree: identified
below in accordance with all applicable requirements of law, this
Consent Decree, the SOW, and any plans or other documents approved by
EPA pursuant to this Consent Decree and within the specified time
schedules established by and approved under this Consent Decree.

72. a. The following stipulated penalties shall accrue per
violation per day for any noncompliance identified in subparagraph b
of this Paragraph 72.:

PENALTY PER VIOLATION

PER_DAY PERIOD OF NONCOMPLIANCE
S 500 Days 1-14

$ 1,000 Days 15-30

$ 2,000 Days 31+

b. Failure to meet the compliance milestones for the following
activities, which are set forth in Section V. of the SOW, shall
subject Settling Defendant to the stipulated penalties established in

subparagraph a of this Paragraph 72:
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FINAL RD/RA WORK PLAN
PRE-DESIGN STUDY REPORTS
INSTALL MONITORING WELL SYSTEM
LONG TERM MONITORING PLAN
FINAL BGWDCP REPORT

FINAL SVE DESIGN

INITIATE CONSTRUCTION OF SVE

73. a. The following stipulated penalties shall accrue per

violation per day for any noncompliance identified in subparagraph b:

PENALTY PER VIOLATION

PER DAY
$ 250 DAYS 1-14
$ 500 DAYS 15-30

$ 1,000‘ 7 DAYS 31+
b. Failurg to meet the compliancé milestones for tﬁe
following activities, which are set forth in Séction V;, of the SOW,
shall subject Settling Defendant to the stipulated . penalties
established in subparagraph a of this Paragraph 73:
FINAL QUALITY ASSURANCE PROJECT PLANS
FINAL O&M PLAN
FINAL COMPLETION OF CONSTRUCTION OF SVE REPORT
74. The following stipulated penalties shall be payable per
violation per day to the United States for failure to make payments
when due or failure to submit timely or adequate monthly progress
reports or other written documents pursuant to Section X. (Reporting
Requirements) of this Consent Decree or annual SVE, léng term

monitoring and operation and maintenance reports:

PENALTY PER VIOLATION
PER DAY PERIOD QF NONCOMPLIANCE

s 250 ' DAYS 1-14
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$ 500 DAYS 15-30
$1,000 DAYS 31+

75. 1In the event that EPA assumes performance of a portion or all
of the Work pursuant to Paragraph 88 of Section XXI (Coveﬁants Not to
Sue by Plaintiffs) and in lieu of any other stipulated penalties that
may apply under Paragraphs 72, 73 and 74, Settling Defendant shall be
liable for a one-time stipulated penalty in the amount of $500,000.

76. All penalties shall begin to accrue on the day after the

R SR r < E DY A

complete performance is due or the day a violation occurs, and shall
continue to accrue through the final day of the correction of the
noncompliance or completion of the activity. However, stipulated
penalties shall not accrue: (1) with respect fo a deficient
submission under Section XI (EPA Approval of Plans and Other
Submissions), during the period, if any, beginning’on“thé 31st day
after EPA's receipt of such submission until the date that EPA
notifies Settling Defendant of any deficiency:; (2) with respect to a
decision by the Director of the Superfund Division, EPA Region V,
under Paragraph 68.b. or 69.a. of Section XIX (Dispute Resolution),
during the period, if any, beginning on the tenth day after tﬁe date
that Settling Defendant's reply to EPA's Statement of Position is
received until the date that the Director issues a. final decision
regarding such dispute; or (3) with respect to judicial review by
this Court of any dispute under Section XIX (Dispute Resolution),

during the period, if any, beginning on the 31st day after the

Court's receipt of the final submission regarding the dispute until

n
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the date that the Court issués a final decision regarding such
dispute. Nothing hg;gin shall prevent the‘jimultaneous accrual of
separate penalties for géé;rate violationshéf:thisiCOnsenf Decree.

77. Following EPA's determination that Settling Defendant has
failed to comply with a requirement of this Consent Decree, EPA
shall give Settling Defendant written notification of the same and
describe the noncompliance. EPA shall send the Settling Defendant a
written demand for the payment of the penalties: i HoWweveér, penalties
shall accrue és provided in the preceding Paragraph regardless of
whether EPA has notified the Settling Defendant of a violation.

78. All penalties accruing under this Section shall be due and
payable to the United States within 30 days of the Settling
Defendant's ‘receipt from EPA of a demand for . payment of the
penalties, unless Settling Defendant invokes the Dispute Resolution
procedures under Section XIX (Dispute Resolution). All payments to
the United States under this Section shall be paid by certified or
cashier's check(s) made payable to "EPA Hazardous Substances
Superfund,” shall be mailed to U.S. EPA Region V, Attention:
Superfund Accounting, P. 0. Box 70753, Chicago, Illinois 60673, shall
indicate that the payment is for stipulated penalties, and shall
reference the EPA Region and Site/Spill ID Number 05AS, the DOJ Case
Number 90-11-2-06028, and the name and address of the party making
payment. Copies of check(s) paid pursuant to this Section, and any

accompanying transmittal letter(s), shall be sent to the United
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States as pro;ided in Section XXVI (Notices and Submissions).

79. The payment of penalties shall not alter in any way
Settling Defendant's obligation to complete the performahce of the
Work required under this Consent Decree. -

80. Penalties shall continue to accrue as provided in Paragraph
76 during any dispute resolution period, but need not be paid until
the following:

a. If the dispute is resolved' by aqreement or by a
decision of EPA that is not appealed to this Court, accrued penalties
determined to be owing shall be paid to EPA within 15 days of the -
agreement or the receipt of EPA's decision or order;

b. Irf the dispute is appealed to this Court and the United
States prevails in whole or in part, Settling Defendant shall pay all

~accrued penalties determined by the Court to be owed to EPA within 60
days of receipt of the Court's decision or order, except as provided
in Subparagraph c below:;

c. If the District Court's decision is appealed by any
Party, Settling Defendant shall pay all accrued pehalties determined “
by the District Court to be owing to the United States into an
interest-bearing escrow account within 60 days of receipt of the
Court's decision or order. Penalties shall be paid into thls account
as they continue to accrue, at least every 60 days. Within 15 days

of receipt of the final appellate court decision, the escrow.agent

shall pay the balance of the account to EPA or to Settling Defendant
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to the extent that izhérevails.

81. a. If Settling Defendant fails to pay stipulated penalties
when due, the United Statés'may institute pf&éeedingSito céllect the
penalties, as well as interest. Settling Defendant shall pay
Interest on the unpaid balance, which shall begin to accrue on the
date of demand made pursuant to Paragraph 78.

b. thhing in fhis Consent Decree shall be construed as
prohibitingg#altering, or in any-wéy>iimiting§thgﬁﬁﬁmliﬂyﬁofrthe
United States to seek any other remedies or sanctions available by
virtue of Settling Defendant’s violation of this Decreévor of the
statutes and regulations upon which it is based, including, but not
limited to, penalties pursuant to Section 122(1) of CERCLA.
Provided, however, that the United States shall:inot..seek civil
penalties pursuant to Section 122(1l) of CERCLA for any violation for
which a stipulated penalty is proyided herein, except in the case of
a willful violatidn of the Consent Decree.

82. Notwithstanding'any other provision of this Section, the
United States may, in its unreviewable discretion, waive any portion
of stipulated penalties that have accrued pursuant to this Consent

Decree.
XXI. COVENANTS NOT TO SUE BY PLAINTIFF

83. In consideration of the actions that will be performed and

the payments that will be made by the Settling Defendant under the
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terms of the Consent Decree, and except as specifically provided in
Paragraphs 84, 85, and 87 of this Section, the United States
covenants not to sue or to take administrative _-actidn against-
Settling Defendant pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. §§9606 and 9607(a), and Section 7003 of RCRA, 42 U.S.C. §6973
relating to the Site. Except with respect to future liability, these
covenants not to sue shall take effect upon the receipt by EPA of the
payments required by Paragraph 54 of . Section.XWigdBeiphursement of
Response Costs). With respect to future liability, these covenants
not to sue shall take effect upon Certification of Completion of
Remedial Action by EPA pursuant to Paragraph 51.b of Section XIV .
(Certification of Completion). These covenants not to sue are
conditioned upon the satisfactory performance bx~$ettling“0efend$nt
of its obligations under this Consent Decree. These covenants not to
sue extend only to the Settling Defendant and do not extend to any
other person.

84. United  States' = Pre-certification reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new
action, or to issue an administrative order seeking to compel
Settling Defendant (1) to perform further response actions relating
to the Site or (2) to reimburse the United States for additional

costs of response if, prior to Certification of Completion of the
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Remedial Action:
(i) conditisids at the Site, previdugly unknown to EPA, are
discovered,‘;r | |
(ii) information, previously unknown to EPA, is received, in
whole or in part,
and theée previously unknown conditions or information tégether with
any other relevant information indicates that the Remedial Action is
- not protective of human health or ‘the envirdnmeREWENERHEILL. Y~
85. United  States'  Post-certification  reservations.
Notwithstanding any other prdvision of this Consent Decree, the
United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new
action, or to ‘issue an administrative order . .seeking ~to compel
Settling Defendant (15 to perform further response actibns relating
to the Site or (2) to reimburse thg United States for additional
costs of respohse if, Subsequent'to Certification of Completion of
the Remedial Action: |
(i) conditions at the Site, previously unknown to EPA, are
discovered, or
(ii) information, previously unknown to EPA, is received,
in yhole or in part,
and these previously unknown conditions or this information together
with.other relevant information indicaﬁe that the Remedial Action is

not protective of human health or the environment.
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86. For purposes of Paragraph 84, the information and the
conditions known to EPA shall include only that information and those
conditions known to EPA as of the date the BQDry§§msiqnéd and set'
forth in the Record of Decision for the Site; the administrative
record supporting the Record of Decision; the Plume Profiling
Investigation (data transmitted to EPA/MDEQ August 25, 1998):; the SVE:
Pilot Test (data transmitted to EPA/MDEQ August 28, 1998); and the
EPA Kerr Laboratory John Wilson Lake Investigationg{data-received by
Bosch June 22, 1998). For purposes of Paragraph 85, the information
and the conditions known to EPA shall include only that information ‘e
and those conditions known to EPA as of the date of Certification of
Completion of the Remedial Action and set forth in the Record of
Decision, the administrative record supporting the Record of
Decision, the Plume Profiling Investigation (data transmitted to
EPA/MDEQ August 25, 1998); the SVE Pilot Test (data transmitted to
EPA/MDEQ August 28, 1998); and the EPA Kerr Laboratéory John Wilson
Lake Investigation (data received by Bosch June 22, 1998):; the post-
ROD administrative record, or in any information received by EPA
pursuant to the requirements of this- Consent Decree prior to
Certification of Completion of the Remedial Action.

87. General reservations of rights. The covenants not to sue set
forth above do not pertain to any matters other than those expressly
specified in Paragraph 83. The United States reserves, and this

Consent Decree is without prejudice to, all rights against Settling
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Defendant with respect to all other matters, including but not
limited to, the following:

(1) claims based on a failure by SettlingrDefendént to meet
a requirement of this Consent Deéree;

(2) 1liability arising from the past, present, or future
disposal, release, or threat of release of Waste Materials outside
of the Site;

(Bngliability.for.future disposal-of-MastezMaterial: at the

'Site, other than as provided in the ROD, the Work, this Consent
Decree, or otherwise ordered by EPA;

(4) 1liability for damages for injury to, destruction of, or
loss of natural resources, and for the costs of any natural
resource damage assessments; 5 it et e

(5) criminal liability:;

(6) liability for violations of federal or state law which
occur during or after implementation of the Remedial Action; and

(7) liability, prior to Certification of Completion of
the Remedial Action, for additional response actions that EPA
determines are necessary to achieve Performance Standards, but
that cannot be required pursuant to Paragraph 13 (Modification
of the SOW or Related Work Plans).

88. Work Takeover. In the event EPA determines that Settling
Defendant has ceasea implementation of any portion of the Work, are

seriously or repeatedly deficient or late in their performance of the
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Work, or are implementing the Work in a manner which may cause an
endangerment to human health or the environment, EPA may assume the
performance of all or any portions of the Work as EPA determines
necessary. Settling Defendant may invoke the procedures set forth in
Section XIX (Dispute Resolution), Paragraph 68, to dispute EPA's
determination that takeover of the Work is warranted under this
Paragraph. Costs incurred by the United States in performing the
Work pursuant to t;his Paragraph shall be -_copgj.gg;gg;;[_-‘g;,q;e Response
Costs that Settling Defendant shall pay pursuant to Section XVI
(Reimbursement of Response Costs).

89. Notwithstanding any other provision of this Consent Decree,
the United States retains all authority and reserves all rights to
take any and all response actions authorized by law.- - -_

XXII. COVENANTS BY SEITLING DEFENDANTS

90. Covenant Not to Sue. Subject to the reservations in
éaragraph 91, Settling Defendant hereby covenants not to sue and
agrees not to assert any claims or causes of action against the
United States with respect to the Site or this Consent Decree,
including, but not limited to:

a. any direct or indirect claim for reimbursement from the
Hazardous Substance Superfund (established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b) (2),

107, 111, 112, 113 or any other provision of law;
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b. any claims against the United States, including any

department, agency .or instrumentality of the United States under

CERCLA Sections 107 or fi3 related to the-gil;,-or"“f“

c. any claims arising out of response activities at the
Site, including claims based on EPA's selection of response éctions,
oversight of response activities or approval of plans for such
activities.

The Settling Defendant reserves,.anq;;h;§;ggggggg;pecree is
without prejudice to, claims against the United States, subject to
the provisions of Chapter 171 of Titie 28 of the United States Code,
for money damages for injury or loss of property or personal injury
or death caused by the negligent or wrongful act or omission of any
employee of the United States while acting within the scope of his
office or employment under circumstances where the United States, if
a private person, would be liablé to the claimant in accordancé with
the law of the place where the act or omission occurred. - However,
any such claim shall not include a claim for any damages caused, in
whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in
28 U.S.C. § 2671; nor shall any such claim include a claim based on
EPA's selection of response actions, or the oversight or approval of
the Settling Defendant's plans or activities. The foregoing applies
only to claims which are brought pursuant to any statute other than

CERCLA and for which the waiver of sovereign immunity is found in a
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statute other than CERCLA.
1.Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim within the meaning of Section 111 of

CERCLA, 42 U.S.C § 9611, or 40 C.F.R. § 300.700(d).

XXIII. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

93. Nothing in this Consent Decree shall be construed to create
any rights in, or grant any cause of action toﬂT§2X££ffo" not a
Party to this Consent Decree. The preceding sentence shall not be
construed to waive or nullify any rights that any person not a
signatory to this decree may have under applicable laﬁ. Each of the
Parties expressly reserves any and all rights (in;luding, but not
limited to, any right to contribution), defenses, claiq;,_demands,
and causes of action which each Party may have with respect to any
matter, transaction, or occurrence relating in any way to the Site
against any person not a Party hereto. -

94. The Parties agree, and by entering this Consent Decree this
Court finds, that the Settling Defendant is entitled, as of the
effective date of this Consent Decree, to protection from
contribution actions or claims as provided by CERCLA Section
123¢£)2i, 42 U.5.C. § 39615:I) i<, fcr matieis caaresseu - Ll..o>
Consent Decree. .

95. The Settling Defendant agrees that with respect to any suit

or claim for contribution brought by them for matters related to this
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Consent Decree they will notify the United States in writing no later
than 60 days prior to the.initiation of such suit or claim.

96. The Settling Defé;dant also agreesﬁthatuui;h respect to any
suit or claim for contribution brought against them for matters
‘-related to this Consent Decree they will notify in writing the United
States within 10 days of service of the complaint on them. - In
addition, Settling Defendant shall notify the United States within 10
days of seryice or receipt of any Motiqgwgggégggmarwagggment and
within 10 days of receipt of any order from a court setting a case
for trial.

- 97. In any subsequent administrative' or judicial proceeding
initiated by the United States for injunctive relief, recovery of
response costs, or other appropriate relief ;elgp}égwggw;he Site,
Settling Defendant shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other
defenses basgd upon any contention that the claims raised by the
United States in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing.in this
Paragraph affects the enforceability of the covenants not to sue set

forth in Section XXI (Covenants Not to Sue by Plaintiffs).

XXIV. ACCESS TQO INFORMATION

98. Settling Defendant shall provide to EPA, upon request, copies
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of all documents and information within its possession or control or
that of its contractors or agents relating to the implementation of
this Consent Decree, including, but not limited to, sampling,
analysis, chain of custody records, manifests, trucking logs,
receipts, reports, sample traffic routing, correspondence, or other
documents or information related to the Work. Settling Defendant
shall also make available to EPA for purposes of investigation,
information gathering, or testimony, its. employees;—agents, or
representatives with knowledge of relevant facts concerning the
performance of the Work.

99. a. Settling Defendant may assert business confidentiality
claims covering part or all of the documents or information submitted
to Plaintiff under this Consent Decree to the extent permitted bf and
in accordance with Section 104(e) (7) of CERCLA, 42 U0.S.C. §
9604 (e) (7), and 40 C.F.R. § 2.203(b). Documents or information
determined to be confidential by EPA will be afforded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are
submitted to EPA, or if EPA has notified Settling Defendant that the
documents or information are not confidential under the standards of
Section 104 (e) (7) of CERCLA, the public may be given access to such
documents or information without further notice to Settling .
Defendant.

b. The Settling Defendant may assert that certain documents,
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records and other information are privilegéd under the attorney-
client privilege or any other privilege recognized by federal law. If
the Settling Defendant éééérts such a priviiége-in-lieu of'providing
ddcuments, it shall provide the Plaiﬁtiff with the following: (1)
the title of the document, record, or information; (2) the date of
the document, record, or information; (3) the name and title of the
author of the document, record, or information; (4) the name and
.title of each addressee and recipient; (5) a:description of the
contents of the document, record, or information: and (6) ;he
‘"’ privilege asserted by Settling Defendant. However, no documents,
reports or other information created or genetated pursuant to the
requirements df the Consent Decree shall be withheld on the grounds.
that they are privileged except (i) drafts of final documents; (ii)
‘%E .documents generated for Dispute Resolution proceedings (Section XIX)

that are not Statements of Position or Replies; or (iii) documents

. which have been provided to the neutral as cbnfidential under the
- terms of an alternative dispute resolution agreement.

100. No claim of confidentiality shall be ﬁade with respect to
any data generated pursuant to this Consent Decree, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic,

scientific, chemical, or engineering data, or any other documents or

information evidencing conditions at or around the Site.

84



Case 1:99-cv-00414-JMB ECF No. 15-2, PagelD.123 FiIe@{lZ/% Page 87 of 132

.

XXV.RETENTION OF RECORDS

101. Until 30 years after entry of this Consent Decree the
Settling Defendant shall preserve and retain all : records ané
documents now in its possession or control or which come into its
possession or control that relate in any manner to the performance of
the Work or liability of any person for response actions conducted
and to be conducted at the Site, regardless of any corporate
retention policy to the contrary. Until 30 years after-entry of this
Consent Decree Settling Defendant shall also instruct its contractors
and agents to preserve all documents, records, and information of
whatever kind, nature or description relating to the performance of
the Work.

102. At the conclusion of this document retention period,
Settling Defendant shall notify the United States at least 90 days
prior to the destruction of any such records or documents, and, upon
request by the United States, Settling Defendant shall deliver any
such records or documents to EPA. However, Settling Defendant shall
retain and shall not destroy any of the following documents until ten
(10) years after Settling Defendant’s receipt of EPA’s notification
pursuant to Paragraph 51.b of Section XIV (éertification of

Completion of the Work):

L 3]
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Remedial Investigation Report

Feasibility Study Report

Record of Decision

Consent Decree (and Appendices)

.Long-Term Monitoring Plan (including- Contingency Plan)
RD/RA Work Plans

Following the initial 30-§ear periodwefter entry of this Consent
Decree, for all other documents subsequently created, Settling
ﬁefendant shall retain suoh records until completion of tne next
five-year review undertaken pursuant to Sectlon VII. Follow1ng

4-m~rww-&w‘-‘ -

approval of the five -year review documents, Settling Defendant shall

notify the United States at least 90 days prior to the destruction of
such records or documents and, upon request by the United States
Settling Defendant shall deliver documents to such parties. The

Settling Defendant may assert that certain documents, records and

or any other privilege recognized by federal law. If the Settling
Defendant assert such a privilege, they shall provide'the Plaintiff
with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or information;
(3) the name and title of the author of the document, tecoid, or
information; (4) the name and title of each addressee and recipient;
(5) a description of the subject of the document, record, or
information; and (6) the privilege asserted by Settling Defendant.
However, no documents, reports or other information created or
generated pursuant to the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.
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103. Settling Defendant hereby certifies that, to the best of
its knowledge and belief, after thorough inquiry, it has not altered,
mutilated, discarded, destroyed or otherwise disposed of ariy records,
documents or other information relating to its potential liability
regarding the Site since notification o-f potential liability by the
United States or the filing of suit against it regarding the Site and
that it has fully complied with any and all EPA requests for
information pursuant to Section 104(e) and '122(e)—-of—-CERCLA, 42

P
x

U.S.C. 9604 (e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XXVI. NOTICES AND SUBMISSIONS

104. Whenever, under the terms of this Consent Decree, written
notice is required to be given or a report or o_.t_lge_rl ~document is
required to be sent by one P'arty to another, it shail be directed to
the individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the other
Party in writing. All notices and submissions shall be considered
effective upon receipt, unless otherwise provided. Written notice as
specified herein shall constitute com_plete satisfaction of any
written notice requirement of the Consent Decree with respect to the

United States, EPA, and the Settling Defendant, respectively.
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As to the United States:

Chief, Environmental Enforcement Section _
Environment and Natural .Resources Division -
U.S. Department of Justice
P.0. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DOJ #90-11-2-06028

And

William E. Muno

Director Superfund Division

United States Environmental Protection Agency... . .iilisliila..
Region V '

77 W. Jackson Blvd.

Chicago, Illinois 60604

As to EPA:

Kenneth Glatz

EPA Project Coordinator

United States Environmental Protection Agency == .. .L......
Region V

77 W. Jackson Blvd.

Chicago, Illinois 60604

Mail Code SR-6J
As to the Settling Defendant:

. Gregory Kerr
Manager, Health Safety & Environmental
Bosch Braking System Corp.
3737 Red Arrow Highway
St. Joseph, Michigan 49085

And
David Van Slyke, Esq.
Preti, Flaherty, Beliveau & Pachios, LLC
One City Center
P.0O. Box 9546
Portland, ME 04112-9546
And

Karl D. Kasper
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Settling Defendant's Project Coordinator

Woodard & Curran

41 Hutchins Drive

Portland, ME 04102

Any notice or other communications with the State regarding this
Consent Decree shall be sent to:

Mark Henry

State Project Coordinator

Michigan DEQ

P.O. Box 30426
Lansing, MI 48909-7973

XXVII. EFFECTIVE DATE
105. The effective date of this Consent Decree shall be the date
upon which this Consent Decree is entered by the Court, except as
otherwise provided herein.

XXVIII. RETENTION OF JURLSDICTION

106. This Court retains jurisdiction over both the subject matter
of this Consent Decree and the Settling Defendant for the duration of
the performance of the terms and provisions of this Consent Decree
for the purpose of enabling any of the Parties to apply to the Court
at any time for such further order, direction, and relief as-may be
necessary or appropriate for the construction or modification of this
Consent Decree, or to effectuate or enforce compliance with its
terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof.

XXIX. APPENDICES
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107. The following appendices are attached to and incorporated
into this Consent Decree:
“Appendix A” is thé.R05}
“Appendix B” is the SOW;
“Appendix C” is Site.Map;
_ “Appendix D” is the Draft Notice of Obligations £§ Successors-in-

Title;

P e - gam A le il S
B A R O s

“Appehdi;iﬁ” is.tﬁe'Draft Eaéemeht;'rjﬁ

“Appen&ix F” is the List of Site Access Agreements;

'“Appendix’Gf is;the List of Restriétive Covepgnts; and

“Aépendix_H” is thé_Berrien Ccunty, Michigan Private and Type III
Public Groundwater Supply Ordinaﬁce.

T R P T

XXX. -COMMUNITY RELATIONS

108. Settling Defendant shall propose to EPA their participation
in the community relations plan to be developed by EPA. EPA will
determine the appropriate role for the Settling Defendant under the
Plan., Settling Defendant shall also cooperate with EPA in providing
information regarding the Work to the public. As requested by EPA,
Settling Defendant shall participate in the preparation of such
information for dissemination to the public and in public meetings
which may be held or sponsored by EPA to explain activities at or

relating to the Site.
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XXXI. MODIFICATION

109. Schedules specified in this Consent Decree for coq:letion,.'_o_f'_
the Uork- may be modified by agreement of EPA-and--the- Settlihg-'
Defendant. All such modifications shall be made in writing. L ‘.3 :
Except as provided in Paragraph 13 ("llodification of the SOﬂor "“1.

related Work Plans®), no material modifications shall be made toy the

SOW without written notification to and written approval of the

United States, Settling Defendant, and the: ACourb:e:- r . rovt.-id:.ng ;f

its approval to any modification, the United States m.ll prov.1de the

State with a reasonable opportunity for review and co-ent on tho - \w

proposed modification. Modifications to the sow other than " to the L

schedn].es in the SOW or Work Plans required pursuant to the SOi.t!faf:’-;' g:

do uot _materially alter that docu-ent_ -ay

. Ty T

agreement hetween BPA, after providing the State uxth a reasonah}l'e h

\..-

opportunity for review and comment on the proposed -odlfz.catlon, and
the Settling Defendant.
111. llothing in this Decree shall be deemed to alter the

Court's power to enforce, supervise or approve modifications to-this

Consent Decree. 4 - AR S
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XXXII. LODGING AND OQPPORTUNITY FOR PUBLIC COMMENT

112. This Consent Decree shall be lodged with the Court for
a period of not less than thirty (30) days for public notice and
comment in accordance with Section 122(d) (2) of CERCLA, 42 U.S.C.
§ 9622(d){2), and 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the comments regarding
the Consent Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendant consents to the entry of this Consent Decree
without further notice.

113. If for any reason the Court should decline to apprqve

this Consent Decree in the form presented, this agreement is voidable

at the_sole‘Qiséretion of any Party and the terms of the agréé@?ﬁt

CO

may not be used as evidence in any litigation between the Partiés;

XXXIII. SIGNATORIES/SERVICE
114. Each undersigned representative of the Settling Defendant to
this Consent Decree, the Assistant Attorney General for Environment
and Natural Resources of the Department of Justicé, and the U. S.
Environmental Protection Agency certifies that he or she is fuily
authorized to enter into the terms and conditions of this Consent
Decree and to execute and legally bind such Party to this document.
115. The Settling Defendant hereby agrees not to oppose entry

of this Consent Decree by this Court or to challenge any provision of
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this Consent Decree unless the United States has notified the
Settling Defendant in writing that it no longer supports entry of the
Consént Decree.

116. The Settling Defendant shall identify, on the attached
signature page, the name, address and telephone number of an agent
who is authorized to accept service of process by mail on behalf of
that Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendant hereby agrees to accept
service in that ménner and to waive the formal service requirements
set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, including, but not limited

. \52’;
to, service of a summons. SO ORDERED, THIS DAY OF

Leppter) 1577

aﬁVL,JL,‘A/dhetﬁ~n-__—.

United States District Judge

DOUGLAS W. HILLMAN
SENIOR JUDGE
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v.

the Bendix/Bosch Braking Systems Superfund Site.

Date:

©-3-99

FOR THE UNITED STATES OF AMERICA

JOEL M. gwss I ~/

Section Chief

Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

Robert Bosch Corporation relating to

WISTENSEN’ T e

Environmental Enforcement Section~9_}

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

MICHAEL H. DETTMER
United States Attorney

W. FRANCESCA FERGUSON
Assistant United States Attorney
Western District of Michigan

U.S. Department of Justice
Post Office Box 208

Grand Rapids, MI 49501—0208
(616) 456-2404
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United States v. Robert Bosch Corporation
Consent Decree Signature Page

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Robert Bosch Corporation, relating to
the Bendix/Bosch Braking Systems Superfund Site.

FOR BOSCH BRAKING SYSTEMS, A DIVISION OF ROBERT BOSCH CORPORATION

Date: mdA[ABOJrHCH %‘7% M

Gary M. aunders

Executlve Vice President and Chief
Financial Officer

Robert Bosch Corporation

Agent Authorized to Accept CService on Behalf of Above-signed
Party:

David B. Van Slyke, Esq.

Environmental Practice Group Chair

Preti, Flaherty, Beliveau, Pachios & Haley, LLC
One City Center

P.O. Box 9546

Portland, ME 04112-9546

Tel. Number: (207) 791-3000

%6
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APPENDIX A

RECORD OF DECISION
REMEDIAL ACTION
BENDIX SUPERFUND SITE
ST. JOSEPH, MICHIGAN

September, 1997
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DECLARATION

SELECTED REMEDIAL ACTION
FOR THE
BENDIX SUPERFUND SITE
ST. JOSEPH, MICHIGAN

STATEMENT OF BASIS AND PURPOSE

This decision document presents the selected remedial action for the Bendix Superfund Site (Bendix
Site) in St. Joseph, Michigan and describes the legal and technical basis for the selection. The remedial
action was chosen in accordance with the Comprehensive Environmental Response, Compmsanon,md
habdnyAa(CERCLA)ofl%O as amended by the Superfund Amendments and Reau
(SARA) of 1986, and is in compliance with the National Oil and Hazardous Substanices Pe
Contingency Plan (NCP) to the extent practicable. This decision is supported by documentation
contained in the Administrative Record for the Bendix Site.

The State of Michigan Department of Environmental Quality (MDEQ) concurs with the selected
remedy.

ASSESSMENT OF THE BENDIX SITE

. Actual or threatened releases of hazardous substancaﬁnmthisBcndixSitc,ifnotaddmsedby
implementing the response action selected in this Record of Decision (ROD), present a potential future
threat to public health, welfare, or the environment.

DESCRIPTION OF THE SELECTED REMEDY

This final remedial action addresses contamination associated with two ground water plumes at the
Bendix Site (Western Plume and Eastern Plume). The statutory and regulatory requirements for the
remedial action at the Bendix Site are to:

»  Reduce/climinate the potential risks to human health associated with exposure to
chlorinated volatile organic compounds (VOCs) in the Western and Eastern
Plumes;

»  Reduce the concentrations of VOCs in the Westem and Eastern Plumes to drinking
water standards;

«  Reduce/control the VOC source of contaminants, and

» Sausfy Applicable or Relevant and Appropriate Requirements (ARARs).

The selected remedial alternative for the Bendix Site is Alternative 3: Ground Water Institutional
Controls and Deed Restrictions, Soil Vapor Extraction (Eastern Plume Inferred Source Removal), and
Monitored Natural Attenuation (Eastern and Western Plumes). The selected remedy focuses on
confirming and monitoring the natural degradation of contaminants that is occurring in the Western and
Eastern Plumes. If GSI criteria exceedences are predicted or detected through monitoring, contingency
plans will be implemented to insure compliance with the GSI criteria. [n addition, a soil vapor extraction
(SVE) system in the vicinity of the Eastern Plume source area would be used to control/reduce VOCs
in the vadose zone soils. The major components of this remedy include:
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» Envirommental momtoring to evaluate the effectiveness of natural attenuation
processes i the Phanes

e Deed restnctions to probibst future ground water use

e Land use restnctions © restiict access to Bendix Site-related VOCs i vadose 2one
souls

« Natural attenuation of ground water Plumes to continue destruction of ground
water contamnants

+ Five-year site reviews

In addition the following three components will be mplemented to address the Eastern Plume source
area:

o Mainsenance of casting cover system to munimize infiltration of precipitation to VOCs
i vadose zooe soils and restrict access to/direct contact with those soils

»  Operation of SVE system to control/reduce contaminants in the yadose zone -

o Instailation of SVE vapor phase treatment system to remove VOCs from the treatment

off-gases
STATUTORY DETERMINATIONS

The selected remedy is protective of human heaith and the environment, complies with federal and state
requirements that are legaily applicable or relevant and appropriate to the remedial action, and is cost
effective This remedy utilizes permanent solutions and alternative treatment or resource recovery
technologies to the maxirmam extent practicable and satisfies the statutory preference for remedies that
empioy treatment that reduces toxicity, mobility, or volume as 2 principal element.

Because thes remedy will resuit m hazardous substances remaining on site, a review will be conducted withun
five years after start-up of the remedial action to ensure that the remedy continues to provide adequate
protection of lxanan heaith and the environment.  This review will be conducted at least every five vears as
long as hazardous substances are present above health-based clean-up levels.

STATE CONCURRENCE

Upoa recept. the State of Michigan concurrance letter will be included 1n the Admimstrauve Record and
Appendix A of dus ROD

7/3. 7
William E. Muno " Date
Superfind Drvision Durector
U S EPARegion ¥
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DECISION SUMMARY

L SITE NAME, LOCATION, AND DESCRIPTION

The Bendix Superfund Site is a National Priorities List (NPL) site located in Lincoln Township, Berrien
County, Michigan, approximately four miles south of the City of St. Joseph (Figure 1). The Bendix Site is
located at 3737 Red Arrow Highway, approximately ofie-half mile from the eastern shore of Lake Michigan,
and approximately one-third mile west of Hickory Creek, and bordered to the west by Red Arrow Highway.

The Bendix Site’s topography is generally flat and the land surface is mostly covered by manufacturing
buildings and pavement. The land surface rises slightly to the west of the Bendix Plant to the lake bluff. The
land surface to the east gently slopes toward Hickory Creek falling steeply away at the creek~Land surface
between Hickory Creek and Lake Michigan is generally open and covered with grass, allowing rainwater to
recharge ground water. Ground water flows beneath the Bendix Site from the south. A natural divide causes
ground water to flow from the Bendix Site toward Hickory Creek (to the east) and toward Lake Michigan
(to the west). Hickory Creek and Lake Michigan are used for recreational purposes. Ground water
associated with the Bendix Site is not used. The entire area adjacent to the Bendix Site is supplied with
drinking water from the City of St Joseph municipal water supply. Thcsourccofthcdxmkmgwatcns Lake
Michigan,

Currently, land use in the vicinity of the Bendix Site is 2 mixture of commercial, residential, and industrial.
The area between Red Amrow Highway and Lake Michigan is mostly residential. Commercial and industriai
facilities are located between the Bendix Site and Hickory Creck. Areas north and south of the Bendix Site
are a mixture of commercial and residential properties.

IL SITE HISTORY AND ENFORCEMENT ACTIVITIES

The Bendix Site was originally farmland but was developed in 1939 by the Nylen Products Corporation. The
36-acre facility consisted of an iron casting foundry and a machine shop. The Bendix Corporation (Bendix)
purchased the property in 1952 that was later acquired by Allied Chemical in 1983. It’s successor,
AlliedSignal Inc. sold the facility to Bosch Braking Systems Corporation (Bosch, current owner) in 1996.
The facility currently contains a foundry and a manufacturing plant (Figure 2).

Oil-based cutting fluids were used at the facility during the 1950s and 1960s. Water-soluble cutting fluids
were used beginning in 1967. Chlorinated solvents were reportedly used in the 1960s and 1970s. From 1965
to 1975, foundry dust collector and machine shop oily waste waters were disposed into three former unlined
lagooans: (1) foundry “A” lagoon, (2) south lagoon, and (3) the loading dock lagoon. The foundry “A” lagoon
and the loading dock lagoon were closed and their contents disposed into the south lagoon. The south lagoon
was closed in 1978 with the installation of a Michigan Department of Natural Resources (MDNR)-approved
clay cap. Bendix used an on-site liquid incinerator, lagoons, and off-site commercial disposal facilities until
the mid 1970s. A landfill (Maiden Lane Landfill) was also used from 1966 to 1979 for the disposal of
foundry residues, asbestos in brake shoes, and encapsulated asbestos pellets. Environmental investigations
began at the Bendix Site in 1975 when three ground water wells were installed around the south lagoon.
Since that time numerous investigations have been conducted to evaluate the nature and distribution of
industrial chemicals in soil, ground water, surface water, and sediments associated with the Bendix Site and

3
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nxghbonng propertes. Industnal chermcals idennified in the environment inciude both orgamc and morgamc
compounds associated with the manufacture of brakang systems.

In June 1988, the Bendix Site was proposed for inclusion on the NPL. AlledSignal, Inc , owners of the
Bendix Site at that tume, were informed that it was potentially responsible for contarmnation at the Bendix
Site. On February 13, 1989, AlliedSignal entered into a Consent Agreement with U.S. EPA to conduct a
Remedial Invesuganon and Feasibility Study (RUFS). The Bendix Site was officially listed on the NPL on
February 15, 1990.

As a result of industnal activities at the Bendix Site and the natural ground water divide, two VOC Plumes
have been wdentified (Eastern and Western Plumes). The major site-reisted contaminants are
tnchioroethyiene (TCE) and its degradation products. The Eastern Plume source ts in the vicinity of the
loading dock, creating a Phume that extends northeast to its primary discharge pownt along Hickory Creek.
The Western Plume onginates in the area of the north parking lot and extends to the northwest where it
descharges to Lakee Machugan (see Figure 2). The dosed south lagoon is located over the ground water divide
and contimes to release low levels of industnal cuting o1l residuals to the ground water.

0L HIGHLIGHTS OF COMMUNITY PARTICIPATION

A complese chranology of commumnity relations activities for the Bendix Superfund Site is provided m the
Respoasiveness Saummary (Appendix C). Recent activities include tssuance of the RUFS report and the
Proposed Plan for the Bendix Site. These documents were introduced into the Admmistrative Record on
Angust 12, 1997. Bendix Site documents are avalabie to the public as part of the Admimstrative Record
winch s housed at three mformation repository locanoas: (1) U.S. EPA Docket Room for Region V m
Chicagp, llinots;  (2) Maud Preston Palenske Memonal Library in St Joseph, Miciugan; and (3) Lincoln
Towashep Public Library m Stevenswille, Michigan The Administrauve Record index and addresses of the
information Repositones are presented in Appendix B.

A Public Comment penod was bheld from August 14, 1997 to September 12, 1997. U.S. EPA and Bosch ran
a conoaTent news rejease on August |3, 1997, m the St. Joseph Herald Palladium to announce the comment
penod and the Public Meeting A Public Meeting was held August 20, 1997 at the Lincoin Township Hall
in Stevensville, Miclugan The meenng included a summary of site hustory and a presentation of the
proposed remedv  The response to the comments received durnng the public comment penod is included in
the Responsiveness Summary (Appendix C).

IV.  SCOPE AND ROLE OF THE RESPONSE ACTION

The selected remedy for the Bendix Site provides a comprehensive approach for site remediation. The
remedy ncludes natural attenuation of the Eastern and Western Plumes by natural degradation of VOCs in
Bendix Site ground water {f GSI cntena exceedences are predicted or detected through monitonng,
contingency plans will be umplemented to wsure comphiance with the GSI cntena.  Addinonally, an SVE
treatment svstem 1n the viciuty of the Eastern Plume source area will be utilized to remove VOCs from
vadose zone sods These VOCs are a source of ground water contamunation 1n the Eastern Plume.
Contammants will be captured through vapor extraction wells  Emussions from the SVE capture system wll
be reated using photocatalytic oxidanoa to destrov VOCs 1n the off-gases pnor to discharge

These remedsal actions will prevent the potenual for future human heaith nsks associated with exposure to
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* VOCs in the ground water Plumes and the air through volatile emissions by (1) reducing VOC concentrations
in the Eastern Plume source area (2) reducing volatile emissions in the vadose zone over the Eastern Plume,
and (3) reducing concentrations of VOCs in ground water associated with the Eastern and Western Plumes.
In the cvent that monitoring shows confirmed, statistically significantly exceedences of ground water
contamination above the established values at the point of compliance (POC), a contingency plan will be
implemented to prevent further release of contaminants into surface water bodies.

V. SUMMARY OF SITE CHARACTERISTICS

A.  LANDUSE

Land use in the area of the Bendix Site is a mixture of agricultural, industrial, residential, and recreational.
The source of drinking water in the area is primarily Lake Michigan surface water via the St Joseph
municipal water supply system. The entire area in the vicinity of the Bendix Site has access.to this public.
water supply. Water supply surveys have been conducted by MDEQ and Bendix/Bosch over the past several
years. The results indicate that contaminated ground water is not being used as a primaryv drinking water
source. Select residertial drinking water wells located primarily to the east of Hickory Creck will continue
to be monitored periodically for site contaminants. .

B.  SURFACE WATER

Two surface water bodies dominate the surface water drainage in the vicinity of the Bendix Site; Lake
Michigan to the west and Hickory Creek to the east (see Figure 2). The Bendix Site is situated on a
topographic divide approximately onc-half mile east of Lake Michigan and ope-third of a mile west of
Hickory Creek. Bosch is currently discharging non-contact cooling water and storm water runoff to Hickory
Creek. This is a permitted discharge in compliance with the provisions of the Federal Water Pollution
Control Act. The storm water collection system for the plant is fully described in the Bosch MDNR National
Pollutant Discharge Elimination System permit No. MI003174.

C. GEOLOGY

The current land surface features are dominated by the deposition and subsequent erosion of Wisconsin
continental ice sheets. These deposits are generically referred to as glacial drift, which was deposited as the
ice sheet advanced (tills and moraine deposits), or as the ice meited and reworked unconsolidated deposits.
The majonity of the area around the Bendix Site was submerged below glacial Lake Chicago and consists of
lacustrine deposits, which are characterized as deep water deposits made up of fine sand, silts and clay. The
final stages of deglaciation resulted in unvegetated planes of exposed sand. This sand was reworked by
surface drainages, creating the incised drainage currently occupied by Hickory Creek. Dune sand deposits
along the present-day shoreline of Lake Michigan are windblown sand forming the lake shore bluff.

The uppermost soil unit at the Bendix Site is a fine to medium sand. This sand extends from the surface to
approximately 40 to 50 feet below ground surface. This medium to fine sand umt allows rain water to
infiltrate the subsurface and recharge the ground water. This unit also has the greatest hydraulic conductivity
(K), which has been measured in the 10~ to 10 cmvsec range (Keck, 1986 and W&C, 1995). Therefore, this
unit 1s of particular interest with regard to contaminant transport. These fine to medium sands grade to fine
silty sands with depth.

At an elevation of between 580 and 560 feet above Mean Sea Level (MSL), the soil type changes to

5



—

P
Case 1:99-cv-00414-JMB  ECF No. 15-2, PagelD.144 Filed 05/12/26 Page 108 of
132 -

interiayered clayey silts and silty sands with occasional gravel This unit is discontinuous and is most
prevaicnt below the castern sade of the Bendix Site. When present, this finc-gramned unit ranges in thickness
from a few fieet w0 approximately 20 feet The K values of the silt/clay layers are generally 10°° cm/sec with
occasional 10 an/sec values i the clay units (W&C, 1995). The mterlayered siity sands have K values
ranging from 10* o 10® cm/sec. Ground water movement through this interiayered unit will occur

Below the interlayered clayey silt sand 1s a stuff clay to silty clay. Tius clay unit 1s most prevalent at the
center of the Bendix Sie near the plant. The K value of this umit was measured at 10 cm/sec (W&C, 1995).
as a hydranlic bamer to the vertical ugrabon of ground water and/or contammants.

D. HYDROGEOLOGY

Regronal ground waser flow is toward Lake Machigan with a axrent lake elevation of 580 feet above MSL.
The maximwm ground waser clevation in the vicnity of the plant is approximately 600 feet above MSL.
Sapenmposed on this regicnal Bow are the localized effects of Hickory Creek.  Hickory Creek has incised
the sandy surface soils 10 2 et areek clevation X 586 feet above MSL.  This elevation difference betweer
the ground water and the creek causes the localized ground water to flow toward Hickory Creck. This has
created a ground water divide i the vicnity of the Bendix/Bosch plant (see Figure 2). Ground water on the
cant side of this divide flows toward and discharges to Hickory Creek, while ground water on the west side
of dus divide flows toward and discharges to Lake Micingan.

aquafer; a senies of aqaciudes (sems-confimng Layers) consisting of interbedded silts and sands; and the lower
clay umt acting as an aquatard (confining layer).

VL MAJOR FINDINGS - REMEDIAL INVESTIGATION AND RISK ASSESSMENT

In July of 1997, the RI report for the Bendix Site was issued The nature and distribution of contaminants
at the Bendix Site have been nvestgated since the cartv 1980s. Industnal chemucals identified in the
environment nclude both organic compounds and inorgamic clements associated with the manufacture of
braking systems. The most frequently detected comtarnmnants at the Bendix Site are TCE and 1,1,1-
tnchlorocthane (1,1,1-TCA), along with therr degradation products, vinyl chlonide, as-1,2-dichiorocthene
(cxs-1,2-DCE) and trans- 1 .2 -dichloroethene (trans-1,2-DCE), and 1, 1-dichloroethane (1,1-DCA).

The Bendix Sse 1s located on 2 ground water divide approximately half way between Lake Michigan to the
west and Hickory Creek to the east. As a result of industnal activities occurring at the Benulix Site and the
oataral ground water divide, two VOC ground water Plumes have been identified as the Western and Eastern
Phumes (see Figure 2)

A SOURCEAREAS

The Western Plume onginates i the area of the nocth parkung lot and extends to the northwest where it
descharges to Lake Michigan  The Eastern Plume onginates n the area of the current loading dock creating
a Phume that extends northeast to its discharge pouwnt along Hickory Creek  Dunng the RI several potential
source arcas were cvaluated, and the following three were identified as signuficant contimwung sources of
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contaminants to ground water:
. the former south lagoon;
. the inferred deep VOC source bclow the north pariang lot; and
. the inferred shallow VOC source in the vicinity of the loading dock.

L Former South Lagoon

The former south lagoon is located at the south end of the Bendix Site upgradient of the plant. This location

is situated across the ground water divide (see Figure 2). As a resuit, ground water flowing below the former

south {agoon diverges, moving both east toward Hickory Creek and west toward Lake Michigan. The lagoon

was operated as an evaporation/infiltration lagoon from 1965 to 1975. The lagoon received waste water from

the foundry and manufacturing plant. This material contained both petroleum- and vegetable-based cutting
oils, and possibly some chlorinated hydrocarbons. The non-chlorinated compounds appear to be the primary

’foodsmm(m)focmmoblalacuvnyoccumngmthegmundwwbelowanddmmgad:cntofthe

closed south lagoon. As a result of this microbial activity, the ground water below and down gradient of the

lagoon has become anoxic (depleted of oxygen). This is a critical step in the anaerobic dechlorination of

chiorinated VOCs that is occurring within both the Western and Eastern Plumes.

2. Western Plume

The inferred source of the Western Plume is a deep TCE dense non-aqueous phase liquid (DNAPL) that is
located beneath the north parking lot approximately 70 to 80 feet below ground surface. VOCs detected
above the federal Maximum Contaminant Levels (MCLs) in the Western Plume include vinyl chloride, 1-1-
dichloroethene (1,1-DCE), 1,2-dichloroethene (1,2-DCE) (total of cis- and trans-), and TCE. Once the
source material has dissolved into the ground water, it travels predominantly by advection. The ground water
in this area is flowing toward and discharging to Lake Michigan (see Figure 2). VOCs were not detected
in the surface water of Lake Michigan, however they do exceed estimated mixing zone based criternia.

3 Eastern Plume

The Eastern Plume is primarily a chlorinated solvent Plume that emanates from the area of the loading dock
and to a lesser extent the former south lagoon. VOCs detected above the MCLs in the Eastern Plume include
vinyl chionde, 1,1-DCE, cis-1,2-DCE, trans-1,2-DCE, and TCE. The Plume extends from the loading dock
area to the northeast; in the vicinity of Maiden Lane, the Plume is drawn to the cast by the low head
conditions created along Hickory Creek (see Figure 2). Based on the results of the RI, the source of the
Eastern Plume is located at approximately 30 feet below ground surface in the vicinity of the water table
(Figure 4). This source material is inferred and has not been directly observed or samplied. The nature of
the source material and its location has been inferred based on ground water samples collected directly below
the loading dock. High concentrations of VOCs (cis-1,2-DCE at 440,000 ..g/L) in the shallow ground water
with correspondingly low concentrations of VOCs from deeper ground water samples indicate the presence
of a non aqueous phase liquid (NAPL) at or near the capillary finge directly below the loading dock, but not
deeper within the aquifer.

The Eastern Plume consists primarily of TCE and its degradation products (e.g., cis-1,2-DCE and vinyl
chloride). The Plume extends from the source areas (former south lagoon and loading dock area) to Hickory
Creck. Eastern Plume ground water appears to be discharging to Hickory Creek. Concentrations of Plume-
related contamunants detected in the shallow ground water monitoring wells closest to Hickory Creek exceed
the MDEQ estimated Ground Water/Surface Water (GSI) mixing zone based criteria. Predictive muxing-
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zone based modeling for Hickory Creek mdicates the Plume complies with the mixing-zone based GSI
cntena at the Ground Water/Surface Water discharge pomt, and will be verified during remedial action
acivines.  Long-erm monitorng of the ground water 13 required to confinn the model and the assumptions
used m the predictive model. Contingency plans will be developed and if necessary implemented to bring
potential discharges back wnto compliance with the GSI cntena.

B.  FATE AND TRANSPORT OF SITE-RELATED CONTAMINANTS

The ground waser contamination m both the Westers and Eastern Plumes consists primarily of VOCs (i,
TCE, DCE, and virvl chionde). U S. EPA’s Kerr Laboratory has attributed the occurrence of DCE and vinyl
chlonde to the natural anacrobic degradation of TCE.

US EPA’s Kerr Laboratory has conducted extensive evaluations of the conditions at the Bendix Site, and
has mdicated that the most important natwral degradation mechanism is reductive déchiormation’ This
mechanism involves microbially catalyzed reactions caused by the replacement of chiorine atoms on the
organc sotvent molecules with hydrogen atoms.  Reductive dechlornnation of TCE results n the formation
of daughter products, most significantly cis-[,2-DCE and vinyl chloride (Figure 5). Vinyl chionde, in turn,
1s degraded either acrobacally or anaerobrcally to carbon dioxide or ethene, respectively.

All bsodegradation reactions require an clectron donor and an clectron acceptor. In reductive dechiormation
reactions, the contaminants (ie., TCE, DCE) serve as electron acceptors rather than the primary food source
(clection donor) for macrobes. Thas, 2 primary organic substrate (food source) is necessary to serve as the
clectron donor for mecrobial energy and reproduction. A mamber of low molecular weight orgamc compounds
can serve as clectron donors. Data from the Bendix Site suggests that one source of the primary substrate
(clectron donors) used by anaerobsc microorgamsms to drive the dechlorination reactions onginates from the
former south lagoon. The low levels of soluble cutting ol residuals and other non-chionnated organic
compounds are bemng released into the ground water from the former south lagoon.

Reductive dechiormation of TCE and DCE leads to the production of vinvl chionde. Vinvl chionde 1s more
reachlv treated i acrobic and uon-reducing conditons than i anaerobic conditions. The model for the
destruction of TCE 1n both the Western and Eastern Plumes (see Figure 5) occurs in two steps:

Anaerobic reduction of TCE to as-1.2-DCE, vinyi chionde, and finallv to ethene.
Acrobic axidanon of anv remamung vyl chionde to carbon dioxude.

VII. SUMMARY OF SITE RISK

A Baseline Risk Assessment was conducted to evaluate potential nsks from contamunant exposure at this
facabaty, and determine the nesd for and extent of remediation. The complete Human Health Risk Assessment
and the Ecological Risk Assessment 1s presented in Sectnon 6 0 of the RI Report (W&C. 1997a) Rusk
assessment was conducted th accordance with U S EPA’s guidance, including: “Risk Assessment Guidance
for Superfund Volume [ Human Heaith Evaluanon™ (U'S EPA, 1989a) and "Risk Assessment Gudance
for Superfund: Volume [ Envronmental Evaluanon Mamual” (U'S EPA, 1989b) These documents provide
the methodology and standard assumptions used for evaluating nsk and developing appropnate cleanup
standards
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A. OBJECTIVES
The specific objectives of the baseline risk assessment for the Bendix Site facility are to provide:

*  an evaluation of potential human health and ecological risks and a basis for determining the
need, as required, for remedial action at this facility;

»  abasis for determining the appropriate remedial target cleanup levels for contaminants in soils,
ground water, sediments, and/or surface water, as necessary; and

*  abasis for comparing the health impacts of various proposed remedial alternatives.

B. HUMAN HEALTH

TheHtmmH&dthRmkAsssmfad:cBmdenesaqmnmamecvalmnon,wndmtedmaccordancc
with U.S. EPA and state gmdance and consists of the following componcnts

T

+ Hazard Assessmcnt;

¢ Exposure Assessment;

* Toxicity Assessment; and
¢ Risk Characterization.

The Human Health Risk Assessment for the Bendix Site indicates that the ground water contaminant
concentrations present in the Eastern and Western Plumes resuit in carcinogenic and non-carcinogenic risk
estimates greater than the U.S. EPA target risk range. Other media evaluated (i.c., site soils, surface water,
and sediments) were below target risk ranges and are therefore not considered a potential risk.

1. Hazard Assessment

The objective of the Hazard Assessment is to identify the compounds of potential concern (CPCs) for each
medium. [dentification of CPCs are selected based on historical use at the Bendix Site, the frequency, spatial
distribution, and magnitude of detection in each medium of concern, and comparison of detected
concentrations to appropriate health/risk-based federal and state criteria. Table 1 presents identified CPCs
for Bendix Site ground water including: frequency of detection; minimum, maximum, and average
concentrations; and federal and state drinking water standards, as appropriate.

2. Exposure Asgessment

The purpose of the Exposure Assessment is to estimate the type and magnitude of potential exposure to
CPCs at or migrating from the Bendix Site based on site-specific conditions. Exposure is quantified by
calculating exposure doses for each exposure scenario. Exposure doses are calculated based on the exposed
populations, exposure point concentrations, and exposure pathways using the equations and defauit values
presented in U.S. EPA and state guidance (U.S. EPA 1988, 1989a, 1991, and MDEQ 1996). Standard
equations and exposure parameters used for estimating exposure doses, organized by exposure medium,
exposure route, and population are presented as Table 6-6 of the RI (W&C, 1997a). The exposure
assessment considers both current and future potential land uses to identify potentially exposed populations.
The Bendix Site is currently used for industrial purposes, and it is expected that future uses will remain
industrial. A significant portion of the Bendix Site consists of buildings and paved areas, and the property
boundary is fenced The Bendix Site slopes to the east towards Hickory Creek and rises slightly to the west
towards Lake Michigan Land use between the Bendix Site and Hickory Creek is industrial. Residences are
present on the east (far) side of Hickory Creek. Land use between the Bendix Site and Lake Michigan is a
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mixture of resadential and commercal. City of St Joseph mumcipal water is available m this area.  Hickory
Creek and Lake Michigan are used for recreational purposes. Table 2 presents 2 summary of the media
cvaluated, exposed populaton and compiete exposure pathways.

3 Toxycaty Asscssment

The tocty assessment provides information regarding the potential for a specific CPC o cause adverse
effects 0 humans, and characterizes the relationshup between the dose of a charmcal and the ncadence of
adverse health effects m the exposed population This assessment, therefore, identifies a dose-response value
that can be used 10 quantitanvely evaluate potential heaith risks as a function of chermcal exposure.
Carcinogens

Carcmogemcaty 1s quantified by the cancer siope factor (CSF). The CSF s U.S. EPA’s upper-bound lifetime
probebility of an individual developing cancer as a result of a lifetime exposure to a carcinogen.” CSF's are
determined by U.S. EPA and published i an integrated risk information system (IRIS, 1995d), an on-line
database for toxacity data, and heaith effects assessment summary tables (HEAST, 1994a). A summary of

hﬂwm&xmmnﬂwmgmcCSFxfaedCPCuw
m Table 6-13 of the RI report (W&C, 1997a).

Non-Carcinogens

Nos-carcmnogens are those compounds that cause an effect (e g, liver damage) other than carcmogemcity.
Carcinogens may also have non-carcmogemc effects; these effects are considered and included with the
effeas of non-carcinogenic compounds. [ additon, non-caranogenic compounds differ from caranogens
10 that they are believed to have threshold dosage levels below which adverse effects are not expected. U.S.
EPA’s preferred criterion for quantifying non-carcinogemic risk is the reference dose (RfD), which
comesponds ©0 US. EPA’s identification of the threshold effects level with an added margin of safety. The
[RIS database maintains a axrent listing of all the venfied RfDs, whuch are reported i units of mg/kg-day.
By defimtion, the RfD 1s an estimage of an average daily exposure level below which significant, adverse non-
carcnogersc health effiects are ngg expected. Table 6-14 presented in the RI report presents the chromic RfDs
and oral dose-response mformation for noa-carcmnogenic effects for cach CPC. Toxicity profiles for the
CPCs are available from the [RIS database.

P Risk O} :

The Ruisk Charactenzanon mtegrates the quanntative exposure and toxacity values for each exposure
scenano Table 3 presents a summary of the quantitative summary of site nsk.

Carcinogenic Effects

Carcnogensc nsks are cvaluated by muitiplving the estimated exposure dose by the CSF to obtam an esumate
of mcremental nsk, as follows

Caranogenxc Risk = Exposure Dose (mg/kg-day) x CSF (mg/kg-dav)*
The cancer nsks of each compound are summed within each exposure scenano U'S EPA's gusdelines state

that the total incremental carcinogenuc nsk for an individual resulung from exposure at a hazardous waste
sue should not exceed a target nsk range of 1x10° o Ix10* (U S EPA 1990). In this nsk assessment, the

10
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estimated carcinogenic risk for each exposure scenario was compared to these values. If the estimated risk
is below the acceptable range, no further action is recommended. If the estimated risk is within the
acceptable range, the exposure scenario is reviewed to determine whether further actions are warranted,
depending on where the estimated risks fall within that range. Fmthu’achonsmrecommwdedforutxmaed
nsksexceedmgthcuppermdofthetargctnskmge(lxlo‘) _

Non-carcinogenic Effects

Non-carcinogenic effects are quantified in terms of a Hazard Index (HI), which is calculated by dividing the
exposure dose by the RfD:

Hazard Index (HI) = Exposure Dose (mg/kg-day) / RfD (mg/kg-day)

Non-carcinogenic risks are evaluated by dividing the exposure dose of each compound by its respective RfD,
and summing the resulting hazard index for cach compound within cach exposure scenario. . The resulting
cumuiative non-carcinogenic risk for each exposure scenario was compared to the U.S. EPA target HI of 1.
If the HI is less than or equal to 1, no adverse health effects are anticipated from the predicted exposure dose
level. If the HI is greater than 1, the predicted exposure dose level could potentially cause adverse effects
(US. EPA 1989a). Table 3 presents a summary of the carcinogenic and non-carcinogenic risk estimates for
cach exposure scenario.

5. of Human Health Ri

Based on the Bendix Site conceptual model developed in the RI, five media at and surrounding the Bendix
Site were identified as the focus of this assessment:

Site soils;

Eastern Ground Water Plume;

Western Ground Water Plume;

Hickory Creek surface water and sediments; and
Lake Michigan surface water.

Site Soils

Based on the results of this risk assessment, no remedial action is necessary to protect human health due to
contaminants present in subsurface site soils, given the current and foreseeable industrial land use.
Contamination in site soils is limited to the Bosch property. A site-specific quantification of potential risks
was calculated using a utility worker scenario. The estimated carcinogenic and non-carcinogenic risks were -
well below U.S. EPA target risk ranges. At each exposure point where a receptor may come into contact with
known or potentially contaminated media, exposure point concentrations (EPCs) are determined for cach
CPC. To provide a range of risk estimates, the maximum and/or average (arithmetic mean) concentrations
of the CPCs were used as the EPCs for each medium. The qualitative evaluation indicated that none of the
EPCs exceeded the Draft MDEQ soil direct contact values or U.S. EPA residential soil screening level for
lead. Furthermore, the EPCs did not exceed the MDEQ Volatile Soil Inhalation Criteria (MDEQ, April
1997) for potential commercial/industrial exposures due to the volatilization of VOCs from soil to air.

Eastern and Western Ground Water Plumes

The risk assessment indicates that the ground water contaminant concentrations present in the Eastern and

1
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Western Phumes resukt 10 carcanogenic and non-carcinogenic risk estumates greater than the U.S. EPA target
risk range, based on resudential dnniang water scenanos. Contarenation in ground water is migrating off-site
 the Eastern Plume (discharging to Hickory Creek) and Wessern Plume (dischargmg to Lake Michigan).
Ground water m the area of the plant is wdentified as a potential futare dninking water resource by the MDEQ.
However this area ts provided with memcipal waser. Future potential receptors were assumed to be residents
using the ground waser for drinking water. Poteatial drindang water exposure could be via mgestion, dermal
contact, or mhalanon of VOCs from ground water.

A sse-specific quantification of potential nsks was calculated for ground water from within both the Eastern
carcinogemic risks (using both maximum and average EPCs) exceeded the U.S. EPA target risk ranges for
the Eastern Plume and the Western Plume.  The resuits of the qualitative human health risk assessment
indicase that the majority of the CPCs are at or above federal or state drinking water standards and/or other
state screening crteria. These contanunants mchade vinyl chionde, 1,1-DCE, 1,2-DCE (total), TCE, cis-1,2-
DCE, uans-1,2-DCE, 1,1,2-TCA, ahumnum, arsemc, iron, mangancse, andzin:hnhc&s_nn’!"lm
In the Western Plome, the contaminants exceeding these criteria are vinyl chloride, 1,1-DCE, 1,2-DCE
(total), TCE, 1.1.2-TCA, as-1,2-DCE benzene, ron, manganese, zinc.

Hickory Creek

The resuilts of this sk assessment indicate that no remedial action is necessary to protect human heaith due
to contamunants present in Hickory Creek surface water and sediments.

Contaminated ground water from the Eastern Plume appears to discharge mto Hickory Creek. Potential
expomse pomnts arc surface water and sediments m the creck.  Potential receptors were identified as children
using the creek for recreational purposes.  Potential exposure was evaluated as surface water ingestion/dermal
contact, or sedament mgesthon/dermal contact. A site-specific quantification of potential risks was calculated
using a child recreanonal scenano. The esumated carcmogenic and non-carcinogenic risks were below the
U.S. EPA target nsk ranges.

The compounds w surface water were also qualitatively compared to dnnkang water cniteria. No surface
water CPC's exceeded drmiang water standards, with the exception of high iron and manganese values, which
are due to the lugh background +alues for these metals. No applicable standards or critenia are available to
qualaatively evaluate exposure to sediments.

Lake Michigan

The results of tus nsk assessment indicate that no remedial action is necessary to protect human heaith due
to the Western Plume discharging to Lake Micingan surface water.

Ground water from the Western Plume 1s discharging to Lake Michigan Potential exposure ponts wn the
lake are surface water  No Plume-reiated chemucals were detected in the surface waters of Lake Michigan.
However, to provide a conservanive nisk evaluation, concentratnons of Plume-related chemicals measured in
the Wessern Plume ground water were also compared W federal and state cntena. A dilution factor of 10 was
appbed 10 progected ground water concentrations based on the common dilution factor used by MDEQ for
developnng moung zone based cntena for discharges to Lake Michigan.  Potennial receptors were identified
as adults and chuldren using the lake for recreatonal purposes (e g swimmung) Potential exposure could
be via surface water ngeston/dermal contact
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A site-specific quantification of potential risks was calculated using child and aduit recreational scenarios.
The estimated carcinogenic and non-carcinogenic risks were below the U.S. EPA target risk ranges. The
resuits of the qualitative risk assessment md.lcatc that none of the EPCs exceed federal/state heaith based
drinking water standards. o o

C. ECOLOGICAL RISK NT

The objective of the Baseline Ecological Risk Assessment is to characterize the current and future potential
ecological risks that may exist at the Bendix Site. This Ecological Assessment is based on a qualitative
evaluation, by comparing reported concentrations with appropriate standards. An exposure assessment was
conducted to detenmine ecologically sensitive areas that may be potentially impacted by the site contaminants.
€PCs were selected for contaminated media in these areas. The EPCs were r.hcncompared to environmental
screening criteria.

L Exposure Assessment

The Bendix Site is industrial, consisting of pavement and buildings, and does not contain significant
ecological habitats. Contaminated soils are located under pavement, buildings, or are capped, and are not
directly accessibie to ecological receptors. Ground water is located 25 to 30 feet below ground surface and
is not accessible to ecological receptors. However, ground water discharges to two surface water bodies that
are the subject of this ecological risk assessment.

R

Thee:poanwi&nﬁﬁesecologimﬂysmsﬂiveareas as a result of the contamination at the Bendix
Site. These include the areas where the Eastern Plume discharges to Hickory Creek and where the Western
Plume discharges to Lake Michigan Potential ecological receptors include the flora and fauna associated
with Hickory Creek and Lake Michigan ecosystems.

Hickory Creek is located approximately one-third of a mile to the east of the plant, and is a perenmial stream
approximately 30 feet across and generally one to two feet deep. Hickory Creek water use is classified by
MDEQ as suitable for agriculture, navigational, industrial water supply, public water supply at the point of
intake, cold water fish, other indigenous aquatic life and wildlife, partial body contact recreation, and total
body contact recreation from May through October (MDEQ Fact Sheet Permit No. MI0003174). Hickory
Creek receives non-contact cooling water from the Bosch facility, as well as storm water runoff from the
Bosch facility and the municipal storm water system. The confluence of Hickory Creek and St. Joseph River
is approximately three miles to the north, with the St. Joseph River entering Lake Michigan approximately
six miles downstream of the piant.

Lake Michigan is located approximately one-half mile to the west of the plant. The lake is used for
recreational purposes, including swimming, fishing, and navigation, and is suitable for cold water fish and
other indigenous aquatic life and wildlife.

2. Evaluation of Protected Species in the St. Joseph Area

Currently there is no available documentation that suggests that protected or endangered species are present
within the area of the Bendix Site. The following is a summary of the Michigan Natural Features Inventory
review of the Bendix Site conducted by the MDEQ: “there are no known occurrences of federal- or State-
listed endangered, threatened or otherwise significant species, natural plant communities, or natural features
at the location specified: Berrien County, T5S R19W, Sections 3,4,9,10."

13
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3. 3on of of oncem

CPCs aad EPCs were selected for the surface water and sediments in Hickory Creek and surface water of
Lake Machigan based on a review of the casting data base. The same CPCs identified in the buman health
risk assessment were retaned as CPCs m the ecological risk assessment. The only compounds detected and
clumnated from tus evaluation were sodnan, magnesium, and calcium (see Table 1). To provide a
conservative esumate of nsk, the EPC for each CPC was the maximum detected concentration.

N Oualitative Ecological Risk C .

The qualitative assessment of potential risk 10 the environment consists of comparing the EPCs of each CPC
for each media to apphcable environmental screening criteria. Concentrations of Plume-related chemicals
measwed m Hackory Creek surface water were compared to the federal and state standards, as presented in
Tabie 4. No Plume-reiated chemicals were reported from the surface water of Lake Michigan (Table 5).
However, 10 provide 2 conservative risk evaiuaton, concentrations of Plume-related chemicals measured in
the Western Plume ground water were aiso compared t0 federal and state criteria. A dilution factor of 10 was
qﬁadbpqmdyuﬁmmbmdmhmﬁm&awmedvaDEQfa
moxang zone based critenia for dischurges to Lake Michigar.  The Cnitenia are:

*  Federal Amibeent Water Quality Criteria (AWQCs). These cniteria are established by the U S.
EPA to be protective of aquatic organtsms i surface water (U.S. EPA, 1986). Fresh water
chronic and acute critenia are availabie for many of the CPCs.

e Midugan Ground Waser/Surface Water [nterface (GSI) values are cnitenia used to evaluate the
poeennal mpact of contammated ground water venting to a surface water body. These criteria
are developed by the state m accordance with Ruie 323 1057 of Part 4 of Part 31 of the Natural
Resources and Environmental Protection Act, 1994 PA 451 (Part 31). Under this act mixing
zones may also be allowed Mixmg zone allowances for ground water are applied i the same
manner as for pomt source discharges, except that no permit is required However, like pomt
source discharges, moang-zone-based discharged critena are calculated on a case by case basis
w accordance with Part 31

Contammant concentranons measured 1n Hickory Creek sediments were compared to the following
envwonmental cnitena:

* Effects Range-Low (ER-L). The US EPA screening guidelines include the ER-L for
companson of compounds detected in sediments. The ER-L value is the concentration
equivalent to that calculated at the lower 10th percentile of the available, screened sediment
toxacty data As such. it represents the low end of the range of concentrations at which effects
were observed.

* Apparent Effects Threshold (AET) The US. EPA screening guidelnes nclude the AET
values, wiach relate the chermcal concentrations in sediments to at least one biological indicator

of wjury (e g. sediment broassays or altered benthic fauna abundance) to determine the
concentraton of the contarmunant above which biological effects would always be expected.

Hickorv Creek
Mixng zone-based GSI cntena were esumated using the MDEQ Intennm Environmental Response Division

14



Case 1:99-cv-00414- JMB‘ ECF No. 15-2, PagelD.153 f—‘Téd 05/12/26 Page 117 of
& 132

Operational Memorandum #17 dated Apnil, 1996. Mixing zone based GSI criteria are exceeded in the
existing ground water monitoring wells nearest Hickory Creek.

However, predictive modeling for the Eastern Plume indicates the Plume will comply with the mixing-zone-
based GSI values as the Plume migrates and discharges to Hickory Creek. Because this is a prediction only,
long-term monitoring of the Plume is required to ensure ground water does not veat to Hickory Creek above
GSI criteria. If GSI ariteria exceedances are predicted or detected through monitoring, contingency plans will
be implemented to insure compliance with the GSI criteria.

The surface water quality for Hickory Creck also includes a requirement of 6 mg/1 dissolved oxygen (DO)
for cold water fish (R 323.1065, MDNR 1994). Based on the DO measurement collected during the surface
water and sediment investigation (W& C 1996), the cold water fish requiremnent is satisfied. Surface water
samples collected from Hickory Creek and Lake Michigan do not contain Plume-related contaminants that
exceed federal Ambient Water Quality Criteria (U.S. EPA, 1986). The contaminant concentrations in
Hickory Creek sediments are below the ER-L and AET criteria, mdncatmg the CPC concmuanons are below
levels considered to have an effect on aquatic biota. Eh

Lake Michigan

To evaluate the potential impact of the Western Plume on Lake Michigan, U.S. EPA Kerr Laboratory and
the University of Michigan have completed several surface water and shallow ground water investigaiions
along the interface of the Western Plume and Lake Michigan The resuits of these investigations are
summarized in Section 5.0 of the RI report (W&C, 1997a) and provide the basis for this ecological
assessment.

Western Plume ground water is discharging to Lake Michigan. Concentrations of Plume-related
contaminants detected in existing ground water monitoring wells nearest to Lake Michigan exceed estimated
MDEQ GSI mixing zone-based values. However, predictive modeling for the Western Plume indicates the
Plume will comply with the mixing-zone based GSI values as the Plume migrates and discharges to Lake
Michigan. Long-term monitoring of the ground water is required to ensure ground water does not vent to
Lake Michigan above GSI criteria. If GSI criteria exceedances are predicted or detected through monitoring,
contingency plans will be implemented to insure compliance with the GSI critenia.

5. Summarv of Ecological Risk Assessment

Based on this qualitative assessment, the Ecological Risk Assessment concludes that the contaminant
concentrations in Hickory Creek and Lake Michigan surface water and sediments do not pose a significant
threat to the environment. Estimated GSI mixing zone based criteria are exceeded in monitoring wells near
Hickory Creek and Lake Michigan. Predictive modeling for the Plumes venting to Lake Michigan and
Hickory Creek indicates the Plumes will comply with the mixing-zone based GSI criteria at the Ground
Water/Surface Water discharge points. Long term monitoring will be required to evaluate the remedy and
demonstrate compliance with GSI criteria. Contingency plans will be implemented in a timely manner in the
event monitoring indicates GSI exceedences are predicted or have occurred.

VIII. DESCRIPTION OF ALTERNATIVES

Twenty six potential remedial technologies were identified in the FS (Table 3-1 of FS). Six options were
retained for detailed analysis of the Western Plume, and eight options were retained for detailed analysis of
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the Eastern Phume.  These alternatives range from No Action (used as a baseline to compare with the other
altcrmatives) 1 contaument to permanent treatment. Four alternatives were selected for the Proposed Plan
and are discussed below. Detailed descriptions of each alternative can be found mn Section 6.0 of the FS
report

A ALTERNATIVE 1 - NO ACTION

Thes altemative was developed and evaluated m the FS to serve as a baseline with which to compare the other
remedial alternatives  For the No Action Alternative, no mstimtional controls would be implemented and
0o remedial achons would be conducted  Thes alternative would not implement mstitutional cootrols to
prevent the potential for fuhare exposure 10 contaminsted ground water and would not include remedial action
statutory and regulatory requurements to reduce ground water VOC concentrations to drinking water
standards.

Ground waser flow modeting was conducted to estimate remedial time frames for the Eastern' and Western
Planes  The limsting factor associated with meeting drinking water standards throughout the aquifer is the
dissolution of mfixred source matenal to the dissolved phase m ground water. Based on the current natoral
atenuation processes ocarming m the Phames, & 1s estunated that it will take approximately 150 to 250 years
for chlorinated VOCs to be degraded to drinking water standards throughout the aquifer. This estimate
asswmes that active remedial activities would not be conducted for the Easterm and Western Plume mferred
SOuwrce arcas.

A detailed discussaon of the ground water flow modeling used to estimate the remedial tme line frames is
presented m Appendix A of the FS report

Esumated Time to Design and Construct = No remedial activities required
Estimated Remedial Time Frame = 150 to 250 years
Estimated Capttal Cost = $0

Estimated Operation and Mamtenance Costs (net present worth) = SO
Estmated Total Cost (net present worth) = SO

B. ATIVE 2 - GROUND WATER I ONAL CONTROLS AND DEED
RESTRICTIONS, SOIL VAPOR EXTRACTION (SVE) TREATMENT OF THE EASTERN
Mmg&mmmgmmmnm
WITHIN CONT. SYSTEM, AND MONITORED NATURAL
m[ggg mm« AND _WESTERN PlumeS), WITH PROTECTIVE
CONTINGENCIES

Thas aitemative would coasist of the followng components:

e Eavironmental Monitonng
» Insututional Controls

+ Namral Atenuation of Dissolved Plumes
¢ Five-vear Site Reviews

16
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Eastern Plume Source Area

* Maintenance of Existing Cover System
e Operation of SVE System to remove volatile contaminants from the vadose zone
 Installation of SVE Vapor Phase Treatment System

Western Plume Source Containment

» Installation of Low Permeability Barrier System

+ Instailation of Ground Water Extraction System

+ [nstallaon and Operation of Ground Water Treatment System within Low
Permeability Barrier System

Discharge of Treated Ground Water e

1. Environmental Monitoring

Environmental monitoring will be used to evaluate (1) the effectiveness of natural attenuation processes in
the Plume, (2) the subsurface microbial environment, (3) compliance with appropriate MDEQ GSI criteria,
and (4) evaluating the change in risks to human heaith and the environment over time. Environmental
monitoring will consist of routine periodic sampling and analysis of ground water and Lake Michigan and
Hickory Creek surface water.

Contaminated ground water discharging to Hickory Creek and Lake Michigan will be monitored at the POC
and at sentinel wells within the ground water Plumes. The protection criteria for the POC will be the more
restrictive of either the contaminant concentrations found during the monitoring well installation, as a
baseline value, or the calculated GSI mixing zone-based value. POC wells will be installed in the ground
water Plumes as close to Hickory Creek and Lake Michigan as possible where ground water gradients
demonstrate movement toward the creek and the lake.

Sentinel wells are to be located in the Plumes between the inferred source areas and the POC. Sentinel wells
are used to predict or provide early warning of potential exceedances of POC criteria and to monitor the
cffectiveness of the remedy to reduce the level of contaminants within the Plume.

The details of establishing progress toward aquifer restoration will be developed in the Long Range
Monitoring Plan in the Statement of Work and will be based on mathematical projections showing the
projected/actual change in the ground water concentrations over time. The individual contaminants, and the
cumulative risk posed by these contaminants, will be evaluated at each monitoring event to establish the
trend (improving or detenorating) of the ground water restoration. Least square fit and linear regression
analysis are two mathematical approaches that can be used to show these trends. A contingency plan will
be provided in the Long-Term Monitoring Plan and will be impiemented to protect human health and the
environment if environmental monutoring predicts or detects exceedences of POC criteria. For mathematical
trends that predict POC exceedences this plan will require an evaluation of the impacts of the exceedence,
potentially leading to increased monitoning, or the implementation of one of the ground water control
measures identified in the FS, or other suitable methods, to prevent further release of contaminants to the
surface water body. These measures may include: ground water pump-and-treat (either on site or off-site);
ground water bioventing and/or biosparging; enhanced biodegradation of contaminants in the Plume; in-well
stripping; a combination of these procedures; or other technology advanced by the PRPs and approved by
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the US. EPA, m consultation with MDEQ), feit suitable for remediation.  For confirmed, statistically
sgmficant exceedances of contamunants above the established values at the POC, the contingency plan will
mbmﬁm:mdmmmmdmawabwgmm
further release of contaminants to the surface water body.

The remedial acos will be continued until the Eastern and Western Plumes have been restored to drinking
water standards throughout the Plumes.

N lnstinucional Control

Institutional congrols mn the form of deed and land use restnctions will be implemented to (1) restrict/control
utilty and mamsenance work m the vicinity of the loading dock (Eastem Phume source area) and former south
lagoon 1 mimeize potential future lnuman health risks associated with site-related contarmmants i vadose
zone soils and (2) prohibit the potential future use of Eastern and Western Plume ground water on- and off-
ste.

3. Nanxa] Attenuation

Tius alternative includes Natural Artenuation for cootrol and remediation of VOCs in the Eastern and
Western Phames  Stdies have indicated that brodegradation is occrmng within the Western Plome at a rate
of approxamately 600 pounds per year. Natural Attenuation is providing active treatment of VOCs m the
Phumes. The containment barrier would effectively isolate the Western Plume inferred source area. The
sharry wall would restrict dissolution and natural atennation of the nferred source, resulting in a2 400 year
estunated remedial ttme.  Esttmated remediaton tme for the Eastern Plume would be the same as the No
Action Alternative (150 to 250 years). .

4. Eive-Year Sute Reviews

Five-year site revicws consisting of ground water and surface water sampling at least once every five vears
wll be conducted to assess the mpacts of contammants to ground water, Lake Michigan and Hickory Creek
surface water, and to evaluate potennal nsks to human heaith and the environment, until the ground water
had been restored to dnnking water standards.

5 Eastern Plume Source Area

A SVE system wil be designed. installed and operated to control/reduce VOC's in vadose zone sotls above
the ground water (Eastern Plume and source area). This will reduce the mass of source matenial that is
contammating the ground water, reduce the concentration of volatile contammants 1n the vadose zone, and
reduce the tme w0 aclueve dnnking water standards in the Eastern Plume. The extracted VOCs will be
oxadized and vented o the amosphere. The VOC treatment system wall be montored to ensure compliance
with state and federal emussion requuremnents.

6 Western Phume Source Coataunment

Under dus aktemative, a containment wall (1 ¢, shary wall) approximately 1,260 feet long and 100 feet deep,
would be iastalled around the deep wnferred source of the Western Plume to reduce the mobility of
contamnants and the volume of upgradient ground water contacting this inferred source. A Ground water
Exaracon System would be wnstalled to achieve hydraulic contamment within the low permeability barrier
system and (o collect contamunated ground water from withun the bamer for treatment. The ground water

18



Case 1:99-cv-00414- JMB ECF No. 15-2, PagelD.157 F'lled 05/12/26  Page 121 of
- 132 e

treatment system would be designed to reduce the influent concentrations to drinking water standards. The
FS evaluated the following ground water treatment system: pretreatment to remove inorganics, iron and
manganese coadation, UV -oxidation, residual peroxide reduction, treated water disposal, sludge tlnck:nmg,
and sludge dewatering.

The FS evaluated ground water reinjection/reinfiltration (¢.g., reinfiltration pond, tile ﬁe!d, wells) and surface
water discharge options. The surface water discharge option assumed Hickory Creek to be the receiving
stream because the local publicly-owned treatment works will only accept treated ground water on a
temparary basis. The Bendix Site currently has a permit to discharge non-contact cooling water and storm
water to Hickory Creek. '

Residual risks would remain at the Bendix Site from contaminants in ground water in the remainder of the
Western Plume. Institutional Cantrols would restrict the potential future access to and use of ground water,
thereby eliminating this exposure pathway as a source of residual risk.

Estimated Time to Design and Construct = 2 years

Estimated Remedial Time Frame: Eastern Plume = 150 to 250 years
Estimated Remedial Time Frame: Western Plume = 150 to 400 years
Total Capital Costs = $10,553,000

Total Operation and Maintenance Costs (net present worth)= $4,963,000
Total Costs (net present worth) = $15,516,000

C. ALTERNATIVE 3 - GROUND WATER INSTITUTIONAL CONTROLS AND DEED
TRI NS IL_VAPOR EXTRACTION TREATMENT RN_Plume

INFERRED SOURCE REMOVAL), MONITORED NATURAL ATTENUATION
(EASTERN AND WESTERN PlumeS), WITH PROTECTIVE CONTINGENCIES

This alternative will consist of the following components:

Environmental Monitoring

Institutional Controls

Nanural Attenuation of Dissolved Plumes
Five-vear Site Reviews

Eastern Plume Source Area

¢ Maintenance of Existing Cover System
¢ Operation of SVE System to remove volatile contaminants from the vadose zone
e Instailation of SVE Vapor Phase Treatment System

The components of Alternative 3 are the same as described for Alternative 2 except that Alternative 3 does
not include the Western Plume Source Containment components. For Alternative 3, the estimated
remediation time for the Eastern Plume is 150 to 200 years. Thus is slightly lower than Alternatives ! and
2 (150 to 250 years) because the SVE treatment system will reduce the mass of inferred source contaminants,
thereby reducing the time required to restore the aquifer to drinking water standards.

Estimated remediation time for the Western Plume is the same as Alternative | (estimated remediation time
1s 150 to 250 years). This is significantly lower than Alternative 2 (remediation time up to 400 years)
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because the Western Plume containment barmer would not be installed

Estumated Time to Design and Construct = 2 months

Esumated Remedial Time Frame: Eastern Plume = 150 to 200 years
Estmated Remedial Time Frame: Western Plume = 150 to 250 years
Tocal Capstal Costs = $756,000

Total Operanon and Maintenance Costs (net present worth)= $3,412,000
Total Costs (net present worth) = $4,168 000

Thes aiternative would consist of the following components:

Natural Attennation of Drssolved Plumes
Five-year Site Reviews
Eastern Phume Source Area -Mamtenaoce of Existing Cover System

The components of Alternative 4 are the same as the components for Alternative 2 except that Alternative
4 does not mciude the Eastern Plume source area SVE system or the Western Phume containment system.
FﬂddzAM4cmndesmhedianBofdﬁsSecum(szw2).

Alternative 4 mcludes mamntenance and/or reparr of the asphait and concrete cover system that crently
exasts over the mierred Eastern Phame source area. Thus wil reduce the potential flushing of source matenal
oo the ground water beneath the Bendix See, and reduce potential access/direct contact to these sols by on-
site workers.

Because Alternative 4 includes oatural atteoustion of the Eastern and Western Phumes, the estumated
remediation ume ts the same a; Altemative 1 (150 to 250 years).

Esumated Tume to Design and Construct = Readily impiementable
Esumated Remedial Tune Frame = 150 to 250 years

Total Capsal Costs = $624,000

Total Operation and Mamntenance Costs (net present worth) = $2,270,000
Total Costs (net present worth) = $2.894 000

X. SUMMARY OF THE COMPARATIVE ANALYSIS OF ALTERNATIVES
The refative performance of each remedial alternative was evaluated 1n the FS using the mne critena set forth

@ the NCP at 40 CFR Secuon 300 430 A remedial action providing the “best balance™ of trade-offs with
respect (o the nmne cnitena 1s determuned from thus evaluanon



Case 1:99-cv-00414-JMB™, ECF No. 15-2, PagelD.159 F4l&d 05/12/26 Page 123 df -
Ve 132 o

A.  THRESHOLD CRITERIA

1. Overall protection of human heaith and the environment addresses whether or not a
remedy provides adequate protection and describes how risks posed through each pathway
are climinated, reduced, or controlled through teatment, engineering- controls, or
institutional controls.

2. Compliance with ARARs describes how the alternative complies with chemical-, location-,
and action-specific ARARSs, or other criteria, advisories, and guidance.

B.  PRIMARY BALANCING CRITERIA

The following five criteria are used to compare and evaluate the elements of one alternative to another that
meet the threshold criteria.
L. Long-term effectiveness and permanence evaluates the effectivencss of alternatives in
protecting human heaith and the environment after response objectives have been met, in
terms of the magnitude of residual risk and the adequacy and reliabiiity of controlis.

2. Reduction in toxicity, mobility, or volume through treatment evaluates the treatment
technologies by the degree of expected reduction in toxicity, mobility, or volume of
hazardous material This criterion also evaluates the irreversibility of the treatment process
and the type and quantity of residuals remaining after treatment

3. Short-term effectiveness addresses the period of time needed to achieve protection and any
adverse impacts on human health and the environment that may be posed dunng the
construction and implementation period, until the remedial action objectives are achieved.

4 Implementability assesses the ability to construct and operate the technology; the
reliability of the technology; the ease of undertaking additional remedial actions; and the
ability to monitor the effectiveness of the remedy. Administrative feasibility is addressed
in terms of the ability to obtain approvals from other agencies. This criterion also evaluates
the availabulity of required resources, such as equipment, facilities, specialists, and capacity.

5. Cost evaluates the capital and operation and maintenance costs of each alternative, and
provides an estimate of the total present worth cost of each alternative.

C. MODIFYING CRITERIA

The modifying criteria are used in the final evaluation of remedial alternatives after public comment on the
RUFS and Proposed Plan has been received.

1. State acceptance addresses whether, based on its review of the RUFS and Proposed Plan,
the state concurs with, opposes, or has no comment on the proposed remedial aiternative.

The State of Michigan has provided comments on the RUFS and the Proposed Plan and has

documented its concurrence with the remedial action in its letter of concurrence, and upon
receipt, will be presented in Appendix A.
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2 Community acceptance addresses whether the public concurs with the Proposed Plan.
Community acceptance of the Proposed Plan was evaluated based on comments received
at the Public Meeting and dunng the public comment period. This is docomented m the
Responsiveness Summary presented i Appendix C.

The section below presents the nne criteria and a bnef summary of cach altemative and its strengths and
weaknesses according to the detailed and comparative analyses.

H H and the

Sae condithons aarently pose no risks to uxnan heaith and the environment  However, the potential
exsts for fistare human heaith nsks assocated with exposure to ground water. Alternative 3 will
reduce contaminant concentrations m ground water to levels protective of buman heaith nsk.
Alemative 3 also mchudes source control of the Eastern Plume which will reduce the tme required
to achieve drinking water standards. Alternatives | and 4 will reduce contamnant concentrations
i ground water over time to levels that would reduce buman health risk  Contamment associated
with Alsernative 2 would 1solate the Western Plume source which could sigmificantly increase the

The aleernatives will comply with chemmcal-specific ARARS over time (i.c., when drinking water
standards are achicved). Locanon- and action-specific ARARS will not apply to Aiternatives | and
4 becanse remexdial activities will not be conducted. The other alternatives will be designed to meet
Leng-teywm Effectivencss and Permanence
Alernative 3 and Alernanive 4 wall provide effiective and permanent treatment over iume by allowing
the natural degradation processes occurring m the Eastern and Western Plumes to continue until
dnnking water standards are aciueved  [f the Western Plume inferred source area can be located,
Alternative 2 would mummize the mugration of ground water contaminants via containment.
However, Akernative 2 would only be effective if the bamer is installed around the actual Western
Plume source area (whuch has not been directly observed or sampied to date). Additonal studies
would be required to locate tdus source  Alternatives 2 and 3 would also munimize potential
exposure 10 on-site workers associated with Eastern Plume vadose zone soils via SVE treatment.

The No Action alternative would not include mstitutional controls to prevent the potennal future
hexman health nsks associated with exposure to ground water.

Reduction in Tonicity, Mobility, or Volume T reatment

Natural Atenuation appears to be effectively controlling the spread of the Eastern and Western
Plumes Altermanve 3 wall decrease the volume of contamunants within the Eastern Plume source
area via SVE treatment and natural attenuation processes will reduce the toxiaty of chemmcals in
both Plumes Natural biodegradanon processes associated with the No Action and Natural
Atteration alternatives (Alternaaves | and 4) wall reduce the toxicity of ground water contaminants
via natural beodegradanon processes ocanmng within the Plume. However, these alternatives would
not provide containment/controi of contarunants tn Eastern Plume source area vadose zone soils.
However, thus would also resmct dissolution and biodegradation of the source matenal, resulting
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in a significant increase in time to achieve drinking water standards.
Short-term Effectiveness

Alternatives 1, 3, and 4 will have no adverse effects to the community or the envi;qhment. k

Implementability

The No Action and Natural Attenuation aiternatives (Alternatives | and 4) would be readily
implementable because no remedial aetivities would be required.  Altemative 3 could be
implemented in approximately two (2) months.  Pilot-scale testing will be required to evaluate and
optimize the SVE system associated with the selected alternative. The containment barrier
associated with Alternative 2 would be difficult to install because (1) the specific location of the
source is uncertain and (2) it would have to be set 90 to 100 feet below ground surface adjacent to
existing structures and utilities. Alternative 2 would require approximately two(2) years to
implement. ' ' o

&
-]

The capital, operation and maintenance costs, and net present worth costs are presented for each
alternative in the Description of Alternatives (Section VIII). The No Action alternative is the least
costly of the alternatives. Alternative 3 is less costly than Alternative 2 because it utilizes the
natural attenuation processes within the Plume and does not require the installation of a deep
containment barrier. The selected remedy is more costly than Alternative 4 (Natural Attenuation)
because it inchudes using the SVE system to promote source controi of the Eastern Plume to reduce
the volume of contaminants contributing to ground water contamination.

State Acceptance

The State of Michigan has provided comments on the FS and the Proposed Plan and has documented its
concurrence with the remedial action as stated in Section XIII. Upon receipt, a copy of the State’s letter of
concurrence will be included as Appendix A.

Community Acceptance

Community acceptance of the Proposed Plan was evaluated based on comments received at the Public
Meeting and during the public comment period. There were only a few comments concerning the Proposed
Plan. There was no opposition raised to the Selected Remedy. This is documented in the Responsiveness
Summary presented in Appendix C.

X. THE SELECTED REMEDY

U.S. EPA has selected Alternative 3 as the remedy for the Bendix Superfund Site. Alternative 3 addresses
ground water and source areas associated with the Western and Eastern Plumes. Altemnative 3 includes:

Alternative 3 - Ground Water Institutional Controls and Deed Restrictions, Soil Vapor
Extraction Treatment (Eastern Plume inferred source and vadose contamination removal),
and Monitored Natural Attenuation (Eastern and Western Plume), with protective
contingencies.
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US. EPA and MDEQ have determined that the selected remedy provides the best compliance with the nme
critena.  The selected remedy meets the requsrements of CERCLA and has recetved favorable public
coEEDent.

A LEVELS

Drinking water standards were selected as cleanup levels for the Bendix Site based on the resuits of the
basetine nsk assessment and set at the more stringent federal or state promuigated drinking water standards,
or derived as a health-based standard where 0o MCL s available. Thas approach is consistent with the NCP
that defines acceptable exposure for noncacmogens as a Hazard [ndex (HI) equal to 1 and carcmogemic rsk
between 10 to 10¢. Therefore, 2 noncarcinogenic HI less than 1 (e g, 0.8) or a carcinogenic risk less than
104 (e.g. 107) is consadered to be protective of human heaith.

The results of the baseline risk assessment mdicate that potential future exposure to ground - water resuits in
am unacceptabie “exposure level” to buman bealth  Campounds are present at concentrations associated with
a noncascmogenc sk greaser than an HI equal to | and/or carcinogenic risk greater than 10, The data used
10 cvaluate potential funwre risks from ground water exposure are discussed in Section 6.0 of the RL The
sclection of compound-specific drinking water standards is discussed separately for the Western and Eastern
Plames

1 Wessem Ptume

Six arganic compounds (vinyl chlonde, 1,1-DCE, TCE, 1,1,2-TCA, benzene, and 1,2-DCE) are present at
concentrations associated with elevated nsk estmates.  Exposure to these compounds accounts for 100
percent of the baseline carcinogemc risk and 99.9 percent of the baseline noncarcinogenic risks. These
compounds are ksted m Table 7 with the frequency and range of detection, federal MCL and state drinking
waser standard (DWS) concentrations, and frequency at winch cach compound was detected at concentrations
n excess of the federal MCL/state DWS.

Three of the six compounds listed i Table 7 (vinyl chlonide, 1,2-DCE [total], and TCE) arc present at
clevated concentranons m muitipie locations within the Westemn Plume ground water and are identified as
the CPCs  Drmiang waser standards are proposed as cleanup levels for cach of these compounds (see Table
7). The cleanup levels for these compounds were set at federal MCLs, which are the same concentrations
as the stase DWSs R=medial actions taken to reduce exposure to or concentration of these compounds will
result m a concurrent reduction of exposure to other compounds present in the ground water.

2 Eastern Plyme

Six compounds (vimvi chionde, 1,1-DCE, TCE, 1,2-DCE, arsenuc, and manganese) arc present at
concentranons associated with elevated nsk esumates. Exposure to these compounds accounts for 100
peroent of the carcmogenic risk and 99 9 percent of the noncarcinogemc risks. These compounds are listed
iz Table 8 with the frequency and range of detection, federal and state dnnking water standard
concentranons, and frequency at winch each compound was detected at concentranions in excess of the federal
MCL/state DWS

Four of the six compounds listed 1n Table 8 (vinyl chionde, 1.1-DCE, 1.2-DCE [total], and TCE) are present

a clevated concentranoos in multiple iocations withun the Eastern Plume ground water and are idennfied as
the CPCs  Cleanup levels are proposed for cach of these compounds and were set at federal MCLs (sec
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Tabie 8). State drinking water standards for these compounds are the same concentrations as the MCL.

B. DESCRIPTION OF REMEDIAL COMPONENTS

The selected remedial alternative for the Eastern and Western Plumes and their source arcas acknowledges
the natural biodegradation processes occurring within the Plumes. Environmental monitoring will be
conducted to evaluate the continued effectiveness of natural attenuation processes and institutional controls
will be implemented to protect public health by restricting future use of ground water. This alternative
mcludes the following components:

Environmental Monitoring with protective contingency plans;

Institutional Controls;

Natural Attenuation of Dissolved Plumes;

Five-year Site Reviews; R R T
Eastern Plume Source Area-Maintenance of Exxsnng Cover System;

Eastern Plume Source Area-Operation of SVE System; and

Eastern Plume Source Area-Installation of SVE Vapor Phase Treatment System.

8 Environmental Monitoring

Environmental monitoring will be used to evaluate (1) the effectiveness of natural attenuation processes in
the Plume, (2) the subsurface microbial environment, (3) compliance with appropriate MDEQ GSI criteria,
and (4) the change m risks to human health and the environment over time. Environmental monitoring will
consist of routine periodic sampling and analysis of ground water and Lake dengan and I-hckory Creck
surface water.

Contaminated ground water discharging to Hickory Creek and Lake Michigan will be monitored at the POC
and at sentine] wells within the ground water Plumes. The protection criteria for the POC will be the more
restrictive of cither the contaminant concentrations found during the monitoring well installation (baseline
value), or the calculated GSI mixing zone-based value. POC wells will be installed in the ground water
Plumes as close to Hickory Creek and Lake Michigan as possible where ground water gradients demonstrate
movement toward the creck and the lake.

Sentine! wells are to be located in the Plumes between the inferred source areas and the POC. Sentinel wells
are used to predict or provide early warning of potential exceedances of POC criteria and to monitor the
effectiveness of the remedy in reducing the level of contaminants within the Plume.

The details of establishing progress toward aquifer restoration will be developed in the Long Range
Monitoring Plan in the Statement of Work and will be based on mathematical projections showing the
projected/actual change in the ground water concentrations over time. The individual contaminants, and the
cumulative risk posed by these contaminants, will be evaluated at each monitoring event to establish the
trend (improving or detenorating) of the ground water restoration. Least square fit and linear regression
analysis are two mathematical approaches that can be used to show these trends. A contingency plan will
be provided in the Long-Term Monitoring Plan and will be implemented to protect human health and the
environment if environmental monitoring predicts or detects exceedences of POC criteria. For mathematical
trends that predict POC exceedences this plan will require an evaluation of the impacts of the exceedence,
potentially leading to increased momnutoring, or the implementation of one of the ground water control
measures identified in the FS, or other suitable methods, to prevent further release of contaminants to the
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surface waser body. These measures may include: ground water pump-and-treat (cither on siute or off-site);
ground waser beoventing and/or beosparging, enhanced beodegradation of contarmnants in the Phume; n-well
stnppmg, a combmation of these procedures; or other technology and approved by the US. EPA, m
consultation with MDEQ), feit suitable for remediation. For confirmed, statistically significant exceedances
of contaminants above the established values at the POC, the contingency plan wil require the
unplementation of addithonal ground water control measures, as indicated above, to prevent further release
of contaminants to the surface water body

The remedial action will be continued until the Eastem and Western Plumes have been restored to drinking
water standards.

5 Instinutional Control

Institutional controls in the form of deed and land use restrictions will be inpiemented to prohubit ground
water use associased with the Eastern and Western Phumes both on- and off-site. Institutional coatrols will
be drafted, implemented, and enforced m cooperation with adjacent property owners and the federal, state,
and local governments.

3 Natoral Attengagion

The sclected remediial alternative incindes natural attenoation for reatment of site-related VOCs (Le, TCE,

1,2-DCE, and vinyl chioride) in Eastern and Western Plume ground water. U.S. EPA Kerr Laboratory has
conciuded that the most important natural atteouation mechanism at the Bendix Site is biological reductive
dechiorination (Wilson ct al, 1996, Weaver et al, 19962, and Weaver et al, 1996b). Based on
environmental data collected to dase, nataral attenuation is providing active treatment of chiorinated organics
in the Westem Phume  TCE is degraded to DCE, wiuch is then degraded to vinyl chlonde in the strongly
redocing, anacrobic conditions within the Plume.  Vinyl chioride is degraded to either cthene or carbon
dioxide, depending on the subsurface conditions (either anaerobic or aerobic, respectively). By the time the
Plume reaches the Lake Michigan beach front, much of the chiorinated mass has been degraded to ethene.

Extensive site charactenzation data indicate that natural artenuation 1s effectively containing the spread of
contamunation by reducing contaminant coocentrations. Natural attenuanon is an appropnate remediaton
method only where it 1s fully protective of buman heaith and the environment, and where it can be
demonstrased capabic of achieving site-speaific remediation objectives (e.g., dnnkang water standards) within
a reasonable ume frame. The NCP states that remediation time frame for restoring ground water to its
beneficial use should be developed based on specific site conditions. Under these natural attenuation
processes, the tme to achueve dnnlang waser standards is estimated to be between approxamately 150 to 250

years County well permst regulatons preclude the use of tus aquifer for residential use, and the ime frame
prosections shown are reasonable given this site speaific arcumstance.

4 Five-vear Site Reviews
Under CERCLA Section 121(c), a remedial acthion that results in hazardous wastes, pollutants, or

contamunants remainmg on site should be reviewed every five vears. Data collected dunng the monitonng
program will be used to assess potential impacts of contamnants, and evaluate whether human health and
the environment continue to be protected by the alternanve
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5.  Eastern Plume Source Area - Existing Cover §

The cover system above the Eastern Plume source area consists of asphait, concrete slab, and existing
buildings. The cover system will be visually inspected annually and repaired as necessary (e.g., resurfaced,
patched). This cover system will continue to minimize infiltration to vadose zone soils, thereby reducing the
amount of contaminants released to ground water, and will also reduce potential access/direct contact to these
soils by on-site workers.

6. Eastern Plume Source Area - Operation of SVE System

The SVE treatment system is an in situ vadose zone treatment technology that operates via application of
a vacuum to promote vapor flow through the vadose zone. Contaminants will volatilize from soil and be
swept by air flow to air extraction wells located throughout the contaminated area. Extracted air will be
treated using photocatalytic oxidation to achieve air emission requirements.

C.  LONGTERM MONITORING PLAN R

The Long-Term Monitoring Plan will present specific details of the long-term sampling and analysis
requirements for compliance monitoring of air emissions, surface water, and ground water as required by the
selected remedy for the Bendix Site. This plan will present the location of each sampling point, sampling
protocol, analytical method, analytical level, data evaluation level empioyed for each sampling location
during the long-term monitoring phase of the remedial action. The Long-Term Monitoring Plan will also
present the method used to determine what constitutes an exceedence or projected exceedence, when and what
action(s) (contingencies) will be taken to protect human health and the environment if exceedences are
reported above determined action levels.

XI. STATUTORY DETERMINATIONS

The selected remedy for the Bendix Site is consistent with CERCLA and in compliance with the NCPto the
extent practicable. The selected remedy is protective of human health and the environment, attains ARARs,
and is cost-effective. The selected remedy also satisfies the statutory preference for treatment that
permanently and sigruficantly reduces the toxicity, mobility, or volume of hazardous substances as a principal
element. The following describes how the selected remedy meets these requirements.

A THE SELECTED REMEDY IS PROTECTIVE OF HUMAN HEALTH AND THE
ENVIRONMENT

The selected remedy will provide adequate protection of human heaith and the environment through
institutional controis to prevent exposures to ground water and through the treatment technologies to be
employed. The potential future risks associated with access to/use of site ground water will decrease over
time because Natural Attenuation will reduce the concentration of contaminants to the drinking water
standards listed in Table 1.

B. THE SELECTED REMEDY ATTAINS ARARs

The selected remedy will comply with identified federal and state ARARs. Potential chemical-and location-
specific ARARs were identified, defined, and summanzed in Section 7.0 of the RI report. Potential action-
specific ARARs were identified in Section 2.0 of the FS report.
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Tabie 9 presents the cheamcal-specific ARARS for the sciected remedy.  Because remedial actions wall not
impect natural resources (¢ g, wetland areas), location-speafic ARARs do not apply to the selected remedy.
Action-specific ARARs for the Eastern Plume remedial activines are listed in Table 9. Activities associated
with the selected remedy will be conducted accordng to regulabons outlimed by OSHA.

A bnef narrstive of sigmficant chermical- and acthon-speaific ARARs, and other critenia, follows.
L Water Regulatioos

Drniang Water Act (SDWA), Clean Water Act, and State of Michigan statutes. [n addition, certain other
oumencal gosls will be ataned.  The federal National Drniang Water Regulations consist of contamunant-
specific standards known as MCLs and Moamum Contammant Level Goals (MCLGs). MCLs are
enforceabie standards that are the maximum permassible level for specific contarmnants i public water
supplics MCLGs arc non-enforceable health-based goals that establish levels at which no known or
anbapased adverse health effects ocoar. The NCP, 300.430(e)(2)TX(B) and (C), requires that- MCLGs above
zero, and MCLs, be aitamed for ground water sources that are current or potential sources of dnnking water.

Under the Michigan Drinking Water Rules, the state adopted federal MCLs.  Because ground water
associated with the Bendix Site is potentiaily a dnnking water source, MCLs are not applicabic at the site,
but they are relevant and appropriate.  in developmg the cleanup levels, the Risk Assessment compared
ground water contaminant concentrations with federal MCLs, Michigan dnnking water standards, and
Michigan acsthetic drinking water values. Cleanup levels were set at MCLs. Michigan drinking water
standards adopeed federal MCLs. The selected remedy will be complete when drinking water standards have
been acineved m the ground water Ptumes.

Part 201 (Eavironmental Remediation) of the Micihagan Natural Resources and Environmental Protection Act
of 1994 (Public Act 45 1) s applicable to the selected remedy and specifies rules for establishing risk-based
cleanup cnteria for a site. [f nsk-based cleanup cnitena established for ground water under thus rule differ
from (a) the state dnnking water standard, or (b) cntena for adverse aesthetic charactenstics, the clesnup
asena for the site will be the more stingent of (a) or (b) unless use of the aquafer is restnicted  The Bendix
Site aquufer will also be restncted by implementing mstitutional controls and deed resmctions.

Under Rule 323 1057 of Part 4 of Part 31 of the Natrual Resources and Environmental Protection Act, 1994,
as amended, PA 451of the Nanonal Toxacs Rule (NTR, Federal Register, December 22, 1992, VOL.
57(246): 60848-60923) Ground Water Surface Water (GSI) entena have been identified as goals for the
selecied remedv  These GSI cntena wdennfy the maxamum ground water contamunant discharge to surface
water  The final GSI value 1s the more restnctive of the Rule 57 value and the NTR value, where both are
avalable (exchxding arsemc whose GSI value s the Rule 57 value). Under the 1995 amendments to Part 31,
mrang zones for ground water ventmg to a surface water body are allowed. Mixing zone determunanions and
discharge cntena are developed on a case by case basis in accordance with Part 51

2 Aur Reguianons

The Clean Asr Act provides pnmarv and secondary air quality standards to protect human health from known
or annapated adverse effects of polhutants  The Michigan Auwr Pollution Control Act (Act No  348) and Pant
53 of Miciugan Pubbc Act 451 (Arr Polhunon Coatrol) contamn contamunant-specific regulations that pertain
to allowable emussions of pollutants from vanous ar containment source categones and processes These
requurements are applicable to the selected remedy because the SVE treatment svsiem associated wath the
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Eastern Plume will produce VOC emissions. The SVE off-gas treatment Systém will be monitored on a
monthly basis to ensure compliance with state and federal permitting and emission requirements.

C. . THE SELECTED REMEDY IS COST-EFFECI'IVE

The remedy provides overall effectiveness proportionate to its cost. The estimated costs assocxat.ed with this
remedy are:

s Caputal Cost: $ 756,000
» Operation and Maintenance Costs (net present worth): $3,412,000
» Total Cost (net present worth): $4.168,000

Alternative 3 is considered cost-effective because it takes advantage of the natural attenuation processes
occurring in the Plumes. The remedy provides protection against the potential for future human health risks
associated with exposure to site ground water. Major capital costs associated with the selected remedy
include well installation for long-term monitoring, and legal and engineering support. associated with
implementing institutional controls. Major operation and maintenance costs include the five year site reviews
and operation and maintenance of the SVE system.

The No Action alternative is less costly, but it would not provide protection from the potential future risks
associated with ground water exposure. Alternative 4 (Natural Attenuation) is less costly than the selected
remedy. However, the selected remedy utilizes the SVE treatment system to reduce the concentration of
VOCs in vadose zone soils, thereby minimizing potential exposure to on-site workers.

The selected remedy affords overall effectiveness when measured against CERCLA Section 121 criteria and
the NCP’s nine evaluation criteria, and costs are proportionate to the protection that will be achieved.

D. THE SELECTED REMEDY UTILIZES PERMANENT SOLUTIONS AND ALTERNATIVE
TREATMENT OR RESOURCE RECOVERY TECHNOLOGIES TO THE MAXIMUM
EXTENT PRACTICABLE

The selected remedy represents the maximum extent to which permanent solutions and treatment
technologies can be used in a cost-effective manner at the Bendix Site. The remedy permanently removes
the contaminants from the natural environment in the following manner:

VOCs are extracted from vadose soils (at the source of the Eastern Plume) by a SVE system with
photo-cxudation destruction of the off-gassed vapors.

U.S.EPA Kerr Laboratory has determined that through the natural attenuation (microbial anaerobic
and aerobic dechlorination) process approximately 600 lbs. of TCE are destroyed annually in the
Western Plume.

Natural attenuation is also occurring along the Eastern Plume, destroying TCE.

The selection remedy is protective of human health and the environment, complies with federal and
state requirements that are legally applicable or refevant and appropriate, and is cost effective.

Natural Atenuation of the Eastern and Western Plumes combined with Eastern Plume source control
SVE to control/reduce VOCs in vadose zone sotls; maintenance of the existing vadose zone soil

29



Case 1:99-cv-00414-JMB ECF No. 15-2, PagelD.168 Filed 05/12/26 Page 132 of
- 132 -

cover syste; envirommnental monstoring, and restrictions to probtbit access to vadose zone soils and
proportionste 0 cost.

The principal clement of the selected remedy is treatment of the contarmnated ground water by natural
atiesuation of contaminants in the Western and Eastern Plumes.  This remedy permanently reduces the
toxicity, mobdity, and volume of contaminants m ground water by the microbial degradation of TCE.
Vadose soils that continue to be a source of contammants to gronnd water will be removed by an SVE
system, off-gases will be destroyed by a photo-oxadation vapor trestment  This remedy addresses the
potential theest 10 lxsnan heaith and the environment by the restoration of the ground water resource by the
pamancat destruction of hazardous substances. This will sigmficantly reduce the toxicity, mobility, and
volume of the hazardous substances )

XII. DOCUMENTATION OF SIGNIF'”ANT CHANGES
There arc no significant changes from the recommended alternative described in the proposed plan.
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