
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA, ) 
 ) 

Plaintiff, ) 
) 

v.      ) No. 1:99-CV-414 
) 

ROBERT BOSCH LLC, ) 
) 

Defendant. ) 

______________________________________________________________________________ 

FIRST MODIFICATION TO CONSENT DECREE 
______________________________________________________________________________ 

Plaintiff, the United States of America on behalf of the United States Environmental 

Protection Agency (“EPA”), and Robert Bosch LLC (“Bosch”)1 are parties (collectively, 

“Parties”) to a Consent Decree (the “Consent Decree” or “Decree”) in this civil action entered by 

this Court on October 5, 1999. 

On June 3, 1999, the United States filed a Complaint pursuant to Sections 106 and 107 of 

the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 

U.S.C. § 9606 and 9607, against Bosch seeking: (1) reimbursement of costs incurred by the 

United States for response actions undertaken at or in connection with the Bendix/Bosch Braking 

Systems Superfund Site (the “Site”), located in St. Joseph, Michigan, together with accrued 

1 The Consent Decree was entered into by Robert Bosch Corporation, a Delaware Corporation. 
However, subsequent to the entry of the Consent Decree, Robert Bosch Corporation was 
converted to a Delaware Limited Liability Company, and its name changed to Robert Bosch 
LLC. 
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interest; and (2) performance of studies and response work by Bosch at the Site not inconsistent 

with the National Contingency Plan, 40 C.F.R. Part 300 (as amended) (the “NCP”). The Parties 

have agreed to certain changes to the Consent Decree as reflected in this First Material 

Modification (“Modification”). 

A. The Site, which includes an iron casting foundry and machine shop, currently 

owned and operated by Bosch, is located at 3737 Red Arrow Highway, in Berrien County, 

Michigan, approximately four miles south of the City of St. Joseph, and approximately one-half 

mile from the eastern shore of Lake Michigan.  

B. Simultaneously with the filing of the Complaint, the United States lodged the 

Consent Decree, attached to this Modification as Appendix 1,2 which the Court entered on 

October 5, 1999. The Consent Decree requires Bosch to implement clean-up actions selected by 

EPA in the ROD for the Site including performing a contingent groundwater remedy, as set forth 

in the ROD, if contamination is discovered that exceeds triggering levels established in the 

Decree. Paragraph 54 of the Consent Decree also requires Bosch to reimburse the United States 

for past response costs that it incurred in investigating Site contamination. Paragraph 55 requires 

Bosch to pay the United States all Future Oversight Costs not inconsistent with the National 

Contingency Plan, but limits Bosch’s liability for Oversight Costs as defined in the Consent 

Decree. 

 
2 The Consent Decree, including a portion of EPA’s Record of Decision (“ROD”) for the 
remedial action at the Site, which was filed as Appendix A to the Consent Decree, is attached to 
this Modification as Appendix 1 for the Court’s convenience since the Consent Decree was 
lodged and entered before the Electronic Case Filing system was in use.  
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C. There are two groundwater plumes of concern at the Site. The western plume

migrates to the north and west to Lake Michigan. The eastern plume migrates north and east to 

Hickory Creek. There are residences in the vicinity of the western plume and commercial 

buildings in the vicinity of the eastern plume. The primary components of the remedial action 

required under the Consent Decree consist of natural attenuation of the contaminated 

groundwater plumes, maintenance of the existing caps over the eastern source area loading dock 

and the south lagoon (the south lagoon was closed in 1978 with the installation of a Michigan 

Department of Natural Resources-approved clay cap), and soil vapor extraction at the eastern 

plume.3 The Consent Decree (¶ 26.b-c) also requires Bosch to refrain from using the 

groundwater and to submit to EPA for review and approval an easement in substantially the 

same form as the document attached to the Consent Decree as Appendix E for those properties 

owned or controlled by Bosch where access and/or land/water use restrictions are needed in 

order to implement the Consent Decree. 

D. Additionally, Paragraphs 11.b and 13.b of the Consent Decree and Section II.e of

the Statement of Work (“SOW”), attached to the Consent Decree as Appendix C, require Bosch 

to develop contingency plans to identify possible alternative corrective actions to address 

exceedances, or projected exceedances, of the Performance Standards and the Point of 

Compliance criteria. In a letter dated August 30, 2007, EPA provided notice to Bosch of 

exceedances of the proposed Point of Compliance criteria documented in the April 19, 2005 

3 The portions of the Site referenced in this Paragraph are described in the ROD, Appendix A to 
the Consent Decree (Appendix 1 to this Modification) at PDF pages 103-09. 

First Modification to Consent Decree 
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Alternate Concentration Limits Groundwater Monitoring Work Plan at one or more western 

groundwater plume Point of Compliance wells (as described in Section II.c of the SOW), which 

in turn, triggered the requirement to develop and implement a Contingent Remedial Action Plan 

as defined in the Consent Decree. In 2009, EPA issued an Explanation of Significant Differences 

(“ESD”) to the ROD in which it determined that hazardous substance concentrations in 

groundwater exceeded the trigger levels. In the ESD, EPA required the installation of a 

groundwater extraction and treatment system.  

E. The United States alleges that Bosch has failed to comply with the requirements 

of the Consent Decree in the manner and for the reasons set forth in Paragraphs F-L below. In 

entering into this Modification, Bosch does not admit to the allegations set forth in this 

Modification, nor does it admit to any liability to the United States arising out of the transactions 

or occurrences alleged in this Modification.  

F. Paragraph 6 of the Consent Decree requires that Bosch “shall finance and perform 

the Work in accordance with this Consent Decree, the ROD, the SOW, and work plans and other 

plans, and schedules set forth herein, or developed by [Bosch] and approved by EPA pursuant to 

this Consent Decree.” Consent Decree at ¶ 6. The ROD identifies maintenance of the cover 

system that existed at the time EPA issued the ROD (which consisted of asphalt, concrete slabs, 

and then-existing buildings), as a necessary component of the remedy designed to minimize the 

infiltration of precipitation into the subsurface, and thus minimize the migration of volatile 

organic compounds into groundwater and prevent direct human contact with contaminated soils. 

Consent Decree, Appendix 1 at PDF pages 104, 129.  

G. Paragraph 26.b of the Consent Decree further requires Bosch to “refrain from
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using such property, in any manner that would interfere with or adversely affect the integrity or 

protectiveness of the remedial measures to be implemented pursuant to this Consent Decree.”  

Appendix 1 at ¶ 26(b).  

H. The United States alleges that between April 1, 2008, and June 26, 2008, Bosch

destroyed approximately 90 percent of a protective cover, in violation of Paragraphs 6 and 26.b 

of the Consent Decree. 

I. Paragraph 16 of the Consent Decree requires Bosch to provide EPA with prior

written notice before shipping Remediation Waste to an off-Site out-of-state waste management 

facility, unless the total volume of all such shipments does not exceed 10 cubic yards. The 

United States alleges that Bosch violated this requirement when it shipped the following material 

off-Site during the demolition of the foundry and maintenance building in 2008 without 

providing EPA with prior written notice: seventeen 55-gallon drums of liquid hazardous waste; 

106,260 pounds of polychlorinated biphenyls (“PCBs”) solid waste; 4,400 pounds of PCE 

impacted with trace PCBs; 4,400 pounds of liquid waste that included kerosene, gasoline, diesel 

fuel and triethylamine; 24 cylinders of compressed gas and similar materials; and 3,290 cubic 

yards of soil impacted with trichloroethylene (TCE) at the former foundry maintenance building. 

J. Paragraph 26.c. of the Consent Decree required Bosch to submit to EPA for its

review and approval a draft easement for the Site no later than November 19, 1999, substantially 

in the form of the Environmental Protection Easement and Declaration of Restrictive Covenants, 

attached to the Consent Decree as Appendix E.  The United States alleges that Bosch did not do 

so until April 25, 2019. 

K. Section II.g of the SOW requires Bosch to develop and implement a long-term
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monitoring plan (“LTMP”) to detail the operation and maintenance activities and evaluate the 

effectiveness of the remedy with a proposed schedule for submitting the LTMP to be included in 

a draft Remedial Design/Remedial Action (“RD/RA”) Work Plan. Bosch submitted the RD/RA 

Work Plan as required under Section III of the SOW by February 4, 2004, but the United States 

alleges that Bosch failed to timely submit a LTMP until October 29, 2021.  

L. The United States also believes that on two occasions, Bosch replaced its Project

Coordinator without giving prior notice to the United States as required in Paragraph 43 of the 

Consent Decree. 

M. The United States alleges that Bosch is liable for stipulated penalties under

Section XX of the Consent Decree and/or civil penalties under CERCLA Section 122(l), 

42 U.S.C. § 9622(l), for some or all of the alleged Consent Decree violations described above. 

N. Paragraph 55 of the Consent Decree requires Bosch to pay the United States’

Future Response Costs as defined in the Consent Decree. However, Paragraph 55 limits Bosch’s 

liability for payment of Oversight Costs, defined in the Consent Decree as a subset of Future 

Response Costs, to $130,000 for the first year following entry of the Consent Decree, $90,000 

per year for each of the next four years following entry of the Consent Decree and $25,000 per 

year for each year thereafter. Paragraph 55 states, however, that “[t]hese limitations shall be re-

negotiated in the event that any Contingent Remedial Action is triggered.” Consent Decree, 

Appendix 1 at ¶ 55.  

O. The Contingent Remedial Action was triggered in 2009 with EPA’s issuance of

the ESD. Since that time the United States claims that its Oversight Costs incurred have 

exceeded the $25,000 annual limitation on Bosch’s liability for such costs. As set forth herein, 
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the Parties agree that Bosch shall pay $764,484.64, in reimbursement for Oversight Costs 

incurred by the United States from October 1, 2019, through October 31, 2023. Bosch will 

reimburse EPA for Future Response Costs incurred by the United States after October 31, 2023, 

not inconsistent with the NCP. There will be no further dollar amount limitations on Bosch’s 

liability for Oversight Costs or Future Response Costs.    

P. The Consent Decree does not contain a specific provision detailing requirements

to modify the Decree. However, Paragraph 111 of the Consent Decree states: “Nothing in this 

Decree shall be deemed to alter the Court's power to enforce, supervise or approve modifications 

to this Consent Decree.”  Consent Decree, Appendix 1,  111. The Parties agree to this proposed 

Modification and the Court possesses the inherent power to modify a consent decree when the 

parties have agreed to such a modification. Vanguards of Cleveland v. City of Cleveland, 23 F.3d 

1013, 1018 (6th Cir. 1994).  

Q. If for any reason the Court should decline to approve this Modification in the

form presented, this agreement, except for ¶ R and ¶ S, is voidable at the sole discretion of any 

Party and its terms may not be used as evidence in any litigation between the Parties. 

R. This Modification will be lodged with the Court for at least 30 days for public

notice and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C. § 9622(d)(2), 

and 28 C.F.R. § 50.7. Notwithstanding that Bosch has already implemented some of the changes 

reflected in this Modification, the United States may withdraw or withhold its consent if the 

comments regarding the Modification disclose facts or considerations that indicate that the 

Modification is inappropriate, improper, or inadequate.  

S. Bosch agrees not to oppose or appeal the entry of this Modification.
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T. The Consent Decree, as amended by this Modification, shall remain in full force

and effect in accordance with its terms except as specifically provided in this Modification.

NOW THEREFORE, before the taking of any further testimony and without further

adjudication of any issue of fact or law, and upon the consent and agreement of the Parties, it is

hereby ORDERED, JUDGED, and DECREED as follows:

Terms defined in the Consent Decree apply to this Modification unless 

otherwise provided in this Modification.

Paragraph 4 of the Consent Decree shall be modified to include the 

following additional definitions located in alphabetical order of the defined terms:

“Date of Lodging of the First Modification” means the date that the Modification is first 
lodged with the court.

“Fund” means the Hazardous Substance Superfund established under Section 9507 of the 
Internal Revenue Code, 26 U.S.C. § 9507.

“Modification” or “this Modification” means the First Modification to Consent Decree.

“Special Account” means the special account, within the Fund, established for the Site by 
EPA under Section 122(b)(3) of CERCLA.

The definition of “Settling Defendant” in Paragraph 4 of the Consent 

Decree shall be replaced with the following definition:  

“Settling Defendant” shall mean Robert Bosch LLC.

Paragraph 55 of the Consent Decree is replaced with the following 

language:

Except as otherwise provided herein, Settling Defendant shall reimburse the 
EPA Hazardous Substance Superfund for all Future Response Costs incurred by 
the United States after October 1, 2019, not inconsistent with the NCP, as follows. 
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a. Within 60 Days after Court entry of the Modification, 
Settling Defendant shall pay EPA $764,484.64 in reimbursement of Oversight 
Costs paid by the United States from October 1, 2019, through October 31, 2023, 
and Settling Defendant shall not have any other liability for Oversight Costs 
incurred by the United States from date of entry of the Consent Decree through 
October 31, 2023.

b. Thereafter, Settling Defendant shall reimburse EPA for all 
Future Response Costs paid by the United States on or after November 1, 2023.
On a periodic basis, EPA will send Settling Defendant a bill for Future Response 
Costs paid by the United States starting November 1, 2023. The bill shall include 
an Itemized Cost Summary listing direct and indirect costs paid by EPA, its 
contractors, subcontractors, and the Department of Justice. Settling Defendant
shall make all payments required by this Paragraph within 90 days of Settling 
Defendant’s receipt of each bill, except as otherwise provided in Paragraph 56. 

c. Settling Defendant shall make the above required payment 
at https://www.pay.gov using the “EPA Miscellaneous Payments Cincinnati 
Finance Center” link, and including references to the Site/Spill ID #05A5, the 
Department of Justice case number 90-11-2-06028, and the purpose of the 
payment. Settling Defendant shall send notices of this payment to the United 
States and EPA.

d. EPA may, in its unreviewable discretion, deposit the 
amounts paid under this Paragraph in the Fund, in the Special Account, or both.  
EPA may, in its unreviewable discretion, retain and use any amounts deposited in 
the Special Account to conduct or finance response actions at or in connection 
with the Site, or transfer those amounts to the Fund.

Paragraph 83a shall be added after Paragraph 83 and shall state:

The Modification resolves Settling Defendant's liability for payment of 
Future Response Costs and Oversight Costs paid by EPA through October 31, 
2023. The Modification also resolves Settling Defendant’s liability for stipulated 
penalties under the Consent Decree and civil penalties under Section 122(l) of 
CERCLA, 42 U.S.C. § 9622(l), for the following alleged violations of the 
Consent Decree that occurred before the Date of Lodging of the First
Modification.

a. Destruction of the cover system above the Eastern Plume 
source area (which consisted of existing asphalt, concrete slab, and buildings) 
from April 1, 2008, to June 26, 2008, which the United States alleges was
removal of a protective cover and in violation of Paragraphs 6 and 26.b. of the 
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Consent Decree.

b. Off-site disposal of waste without prior notice to EPA
beginning from April 1, 2008, to June 30, 2008, which EPA alleges was in
violation of Paragraph 16 of the Consent Decree.

c. Failure to submit draft institutional controls to EPA as
required by Paragraph 26.c of the Consent Decree, from November 19, 1999, until 
its submission of a draft Environmental Restrictive Covenant on April 25, 2019. 

d. Failure to submit a LTMP as required by Section II.g of the SOW,
from February 4, 2004, until its submission on October 29, 2021.

e. Any and all failures to submit timely or complete monthly
and annual reports, which may have occurred from time to time from June 14, 
1999, to the Date of Lodging of the First Modification, in violation of Paragraph 
31 of the Consent Decree.

f. Any and all failures to submit or resubmit to EPA
Certificates of Insurance, copies of insurance policies, or evidence of financial 
assurance, which may have occurred from time to time prior to the Date of 
Lodging of this Modification, as required by Paragraphs 46 through 49 and 60 of 
the Consent Decree.

g. Any and all failures to notify EPA of changes in the
staffing of Settling Defendant’s Project Coordinator by providing information 
about the successor Project Coordinator, which may have occurred from time to 
time prior to the Date of Lodging of the First Modification, as required by
Paragraph 43 of the Consent Decree.

Paragraph 104 of the Consent Decree is modified so that written notice is 

instead required to be provided to the following individuals at the following addresses:

As to DOJ: via email to:
eescdcopy.enrd@usdoj.gov 
Re: DJ # 90-11-2-06028

As to EPA: via email to:
harris.michael@epa.gov 

and
kelly.joseph@epa.gov 
Re: Site/Spill ID # 05AS
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As to Settling Defendant:

Director, Environmental, Health and Safety
Corporate Office of Sustainability and EHS matters in the 
NA Region (C/SER-NA)
Robert Bosch LLC
38000 Hills Tech Drive
Farmington Hills, MI 48331

And

Legal Services - Region North America 
(C/LSR-NA2)
Robert Bosch LLC 
38000 Hills Tech Drive
Farmington Hills, MI 48331

Paragraph 109 of the Consent Decree is replaced with the following 

language:

Except as provided in Paragraphs 18 and 20-21 and Section XI (EPA Approval of 
Plans and Other Submissions) of the Decree, nonmaterial modifications to Sections I 
through XXXIII and the Appendices must be in writing and are effective when signed 
(including electronically signed) by the Parties. Material modifications to Sections I 
through XXXIII and the Appendices must be in writing, signed (which may include 
electronically signed) by the Parties, and are effective upon approval by the Court. As to 
changes to the remedy, a modification to the Decree, including the SOW, to implement 
an amendment to the Record of Decision that “fundamentally alters the basic features” of
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the Remedial Action within the meaning of 40 C.F.R. § 300.435(c)(2)(ii) will be 
considered a material modification. 

This Modification to the Consent Decree is ENTERED and APPROVED this 

______ day of ___________, 2026.  

___________________________ 

[Name of Judge]              
United States District Judge 
Western District of Michigan 
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FOR THE UNITED STATES OF AMERICA: 

____________
Date 

ADAM R.F. GUSTAFSON 
Principal Deputy Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice 

_______________________________ 
STEVEN D. ELLIS 
Senior Counsel
BRIAN SCHAAP
Trial Attorney
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, DC  20044-7611 

May 12, 2026 s/ Brian Schaap
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___________
Date 

FOR THE U.S. ENVIRONMENTAL PROTECTION 
AGENCY: 

_______________________________________
 

Region 5 
U.S. Environmental Protection Agency 

THOMAS SHORT Digitally signed by THOMAS SHORT 
Date: 2026.01.08 13:32:09 -06'00'
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FOR ROBERT BOSCH LLC: 

___________ 
Date 

_______________________________________ 
PAUL THOMAS 
President, Robert Bosch LLC 

_____________________________________  
DANIELA BELOIU 
Vice President, Robert Bosch LLC 

___________  
Date 

Daniela_Beloiu
Digitally signed by 
Daniela_Beloiu 
Date: 2025.10.28 17:42:03 -04'00'

Paul_Thoma
s

Digitally signed by Paul_Thomas 
DN: dc=com, dc=group-pki, 
o=BOSCH, ou=tsp1fh, 
cn=Paul_Thomas 
Date: 2025.10.31 11:18:04 -04'00'
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA

Plaintiff,

ROBERT BOSCH
CORPORATION,

Defendant.

CIVIL ACTION NO.

CONSENT DECREE

BACKGROUND

A. The United States of America ("United States"), on behalf of

the Administrator of the United States Environmental Protection

Agency ("EPA"), filed a complaint in this matter pursuant to Sections

106 and 107 of the Comprehensive Environmental Response,

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1)

reimbursement of costs incurred by EPA and the Department of Justice

for response actions at the Bendix/Bosch Braking Systems Superfund

Site in St. Joseph, Michigan, together with accrued interest; and (2)

performance of studies and response work by the defendants at the

Site consistent with the National Contingency Plan, 40 C.F.R. Part

300 (as amended) ("NCP").

C. In accordance with the NCP and Section 121(f)(l)(F) of
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CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA.notified the State of Michigan

(the "State") on July 27, 1998, of negotiations with potentially

responsible parties regarding the implementatiemfctofr*"the' remedial

design and remedial action for the Site, and EPA has provided the

State with an opportunity to participate in such negotiations and be

a party to this Consent Decree.

D. In accordance with Section 122(j)(l) of CERCLA, 42 U.S.C. §

9622(j)(l), EPA notified the United States Tî lî n1:HW±'ltti<tfe Service

on July 27, 1998, of negotiations with potentially responsible

parties regarding the release of hazardous substances that may have

resulted in injury to the natural resources under Federal trusteeship

and encouraged the trustee to participate in the negotiation of this

Consent Decree. -,- -

E. The defendant that has entered into this Consent Decree

("Settling Defendant") does not admit any liability to the Plaintiffs

arising out of the transactions or occurrences alleged in the

complaint, nor does it acknowledge that the release or threatened

release of hazardous substances at or from the Site constitutes an

imminent or substantial endangerment to the public health or welfare

or the environment.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA

placed the Site on the National Priorities List, set forth at 40

C.F.R. Part 300, Appendix B, by publication in the Federal Register

on February 15, 1990.

Case 1:99-cv-00414-JMB     ECF No. 15-2,  PageID.42     Filed 05/12/26     Page 6 of 132



G. In response to a release or a substantial threat of a release

of a hazardous substances at or from the Site, the Site owner at the

tine, AlliedSignal, Inc., commenced in February- 1989r a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant

to 40 C.F.R. S 300.430 under the terms of an Administrative Order by

Consent re: Remedial Investigation and Feasibility Study, U.S. EPA

Docket Ho. V-M-89-C-003 (2/13/89).

H. After purchasing the Site from AlliedSignal>—Ine?-~in--1996, the

Settling Defendant completed a Remedial Investigation ("RI") Report

on July 1, 1997, and the Settling Defendant completed a Feasibility

Study ("FS") Report on July 1, 1997. The RI and FS were reviewed and

approved by the EPA and State, and were determined to be consistent

with the NCP. Bosch or it predecessor-in-interest with-regard to the

Site has reimbursed all Past Response Costs invoiced by EPA with

regard to the Site through February 13, 1998.

I. Pursuant to Section 117 of CERCLA, 42 O.S.C. § 9617, EPA

published notice of the completion of the FS and of the proposed plan

for remedial action on August 12, 1997, in a major local newspaper of

general circulation. EPA provided an opportunity for written and

oral comments from the public on the proposed plan for remedial

action. A copy of the transcript of the public meeting is available

to the public as part of the administrative record upon which the

Regional Administrator based the selection of the response action.

J. The decision by EPA on the remedial action to be implemented
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at the Site is embodied in a final Record of Decision ("ROD"),

executed on September 30, 1997, on which the State has given its

concurrence. The ROD includes a responsiveness summary to the public

comments. Notice of the final plan was published in accordance with

Section 117 (b) of CERCLA. The ROD selected a remedy that is

protective of human health and the environment in that it requires

restoration of groundwater to Drinking Water Standards (MCLs), or a

cumulative excess cancer risk below 10E-4 -and—accumulative Hazard

Index below 1.0, throughout the groundwater plumes.

K. Based on the information presently available to EPA and the

State, EPA and the State believe that the Work will be properly and

promptly conducted by the Settling Defendant if conducted in

accordance with the requirements of this Consent Decree and its

appendices.

L. Solely for the purposes of Section 113(j) of CERCLA, the

Remedial Action selected by the ROD and the Work to be performed by

the Settling Defendant shall constitute a response action taken or

ordered by the President.

M. The Parties recognize, and the Court by entering this Consent

Decree finds, that this Consent Decree has been negotiated by the

Parties in good faith and implementation of this Consent Decree will

expedite the cleanup of the Site and will avoid prolonged and

complicated litigation between the Parties, and that this Consent

Decree is fair, reasonable, and in the public interest.
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NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION .. . . . .

1. This Court has jurisdiction over the subject matter of this

action pursuant to 28 O.S.C. §S 1331 and 1345, and 42 U.S.C. §§ 9606,

9607, and 9613(b). This Court also has personal jurisdiction over

the Settling Defendant. Solely for the purposes of this Consent

Decree and the underlying complaint. Settling Defendant waives all

objections and defenses that it may have to jurisdiction of the Court

or to venue in this District. Settling Defendant shall not challenge

the terns of this Consent Decree or this Court's jurisdiction to

enter and enforce this-Consent Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United

States and the State and upon Settling Defendant and its successors

and assigns. Except as otherwise provided in this Consent Decree or

as agreed by the Parties in writing, any change in ownership or

corporate status of a Settling Defendant including, but not limited

to, any transfer of assets or real or personal property, shall in no

way alter such Settling Defendant's responsibilities under this

Consent Decree.

3. Settling Defendant shall provide a copy of this Consent Decree

to each contractor hired to perform the Work (as defined below)
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required by this Consent Decree and to each person representing the

Settling Defendant with respect to the Site or the Work and shall

condition all contracts entered into .hereunder upon performance of

the Work in conformity with the terms of this Consent Decree.

Settling Defendant or its contractors shall provide written notice of

the Consent Decree to all subcontractors hired to perform any portion

of the Work required by this Consent Decree. Settling Defendant

shall nonetheless be responsible for ensuring --that--4fcs —contractors

and subcontractors perform the Work contemplated herein in accordance

V with this Consent Decree. With regard to the activities undertaken

pursuant to this Consent Decree, each contractor and subcontractor

shall be deemed to be in a contractual relationship with the Settling

Defendant within the meaning of Section 107(b)(3). of CERCLA, 42

U.S.C. § 9607(b) (3) .

IV. DEFINITIONS

fc__a 4. Unless otherwise expressly provided herein, terms used in this

I Consent Decree which are defined in CERCLA or in regulations
'•f- •

I promulgated under CERCLA shall have the meaning assigned to them in

CERCLA or in such regulations. Whenever terms listed below are used

;| in this Consent Decree or in the appendices attached hereto and

incorporated hereunder, the following definitions shall apply:

"CERCLA" shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C.
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"Contingent Remedial Action" shall mean those actions, except for

Operation and Maintenance, to be undertaken by the Settling Defendant

to implement the Contingent Remedial Action Plan developed by

Settling Defendant and approved by EPA (after review and comment by

the State) pursuant to Paragraph 14.

"Consent Decree" shall mean this Decree and all appendices

attached hereto (listed in Section XXIX). In the fijrent-of-conflict

between this Decree and any appendix, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a

working day. "Working day" shall mean a day other than a Saturday,

Sunday, or Federal holiday. In computing any period of time under

this Consent Decree, where the last day would fall on a Saturday,

Sunday, or Federal holiday, the period shall run until the close of

business of the next working day.

"EPA" shall mean the United States Environmental Protection Agency

and any successor departments or agencies of the United States.

"MDEQ" shall mean the Michigan Department of Environmental Quality

and any successor departments or agencies of the State.

"Future Response Costs" shall mean all costs, including, but not

limited to, direct and indirect costs, that the United States incurs

following entry of this Consent Decree in reviewing or developing

plans, reports and other items pursuant to this Consent Decree,

verifying the Nork, or otherwise implementing, overseeing, or
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enforcing this Consent Decree, including, but not limited to, payroll

costs, contractor costs, travel costs, laboratory costs, the costs

incurred pursuant to Sections VII, IX (including,, .but .not limited to,

attorneys fees and any monies paid to secure access and/or to secure

institutional controls, including the amount of just compensation),

XV, and Paragraph 88 of Section XXI. Future Response Costs includes,

but is not limited to, Oversight Costs •.

"Interest," shall mean interest at the rate,:specjufied-£or interest

on investments of the Hazardous Substance Superfund established under

Subchapter A of Chapter 98 of Title 26 of the U.S. Code, compounded

on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).

"National Contingency Plan" or "NCP" shall mean the National Oil

and Hazardous Substances Pollution Contingency Plan promulgated

pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40

C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance" or "0 & M" shall mean all activities

required to maintain the effectiveness of the Remedial Action as

required under the Operation and Maintenance Plan approved or

developed by EPA pursuant to this Consent Decree and the Statement of

Work (SOW).

"Oversight Costs" shall mean that subset of Future Response Costs

incurred by the United States in the process of reviewing, commenting

upon, amending, observing, approving and verifying activities

performed as part of the Remedial Design, Remedial Action, Operation

10
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and Maintenance and any Contingent Remedial Action. Such costs shall

not include Past Response Costs or those costs incurred by EPA

pursuant to Paragraphs 28, 52 or 88. - -

"Paragraph" shall mean a portion of this Consent Decree identified

by an Arabic numeral or an upper case letter.

"Parties" shall mean the United States and the Settling Defendant.

"Past Response Costs" shall mean all costs, including, but not

limited to, direct and indirect costs, that the United-States paid at

or in connection with the Site through the date of entry of the

Consent Decree.

Performance Standards" shall mean the standards and other measures

of achievement of the goals of the Remedial Action, set forth in

Section X of the ROD and defined in the SON.

•Plaintiff" shall mean the United States.

"RCRA" shall mean the Solid Haste Disposal Act, as amended, 42

U.S.C. SS 6901 et seq. (also known as the Resource Conservation and

Recovery Act).

•Record of Decision" or "ROD" shall mean the EPA Record of

Decision relating to the Site signed on September 30, 1997, by the

Regional Administrator, EPA Region V, or his delegate, and all

attachments thereto. The ROD is attached as Appendix A.

•Remedial Action" shall mean those activities, except for

Operation and Maintenance, to be undertaken by the Settling Defendant

to implement the scope of the remedy selected in the ROD, in

11
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accordance with the SOW and the final Remedial Design/Remedial Action

Work Plan and other plans approved by EPA. Remedial Action does not

include Contingent Remedial Action. "Remedial Design" shall mean

those activities to be undertaken .by the Settling Defendant to

develop the final plans and specifications for the Remedial Action

pursuant to the Remedial Design/Remedial Action Work Plan.

"Remedial Design/Remedial Action Work Plan" shall mean the

document developed pursuant to Paragraph 11 of this<~ Consent Decree

and approved by EPA, and any amendments thereto.

"Remediation Waste" shall mean wastes generated in connection with

the work required pursuant to this Consent Decree.

"Section" shall mean a portion of this Consent Decree identified

by a roman numeral. - — •-•

"Settling Defendant" shall mean Robert Bosch Corporation.

"Site" shall mean the Bendix/Bosch Braking Systems Superfund

Site, depicted generally on the map attached as Appendix B

encompassing the property located at 3737 Red Arrow Highway, St.

Joseph, Berrien County, Michigan (approximately 37 acres) and the

groundwater contaminated by sources located at this address.

"State" shall mean the State of Michigan.

"Statement of Work" or "SOW" shall mean the statement of work for

implementation of the Remedial Design, Remedial Action, and Operation

and Maintenance at the Site, as set forth in Appendix B to this

Consent Decree and any modifications made in accordance with this

12
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Consent Decree.

"Supervising Contractor" shall mean the principal contractor

retained by the Settling Defendant to supervise _an.d direct the

implementation of the Work under this Consent Decree.

"United States" shall mean the United States of America.

"Naste-Material" shall mean (1) any "hazardous substance" under

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or

contaminant under Section 101(33), 42 U.S.C. § 9§&LP3); [(3) any

•solid waste" under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27);

and (.4) any "hazardous substance" under Michigan Comp. Laws

S 324.20101(1)(t).

"Work* shall mean all activities Settling Defendant is required to

perform under this Consent Decree, except those required by Section

XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties

The objectives of the Parties in entering into this Consent Decree

are to protect public health or welfare or the environment at the

Site by the design and implementation of response actions at the Site

by the Settling Defendant, to reimburse response costs of EPA and to

resolve the claims of Plaintiff against Settling Defendant as

provided in this Consent Decree.

6. rnmmi t-.ments bv Settling Defendant

13
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Settling Defendant shall finance and perform the Work in

accordance with this Consent Decree, the ROD, the SOW, and work plans
•

and other plans, and schedules set forth, her/sin^pr^developed by

Settling Defendant and approved by EPA pursuant to this Consent

Decree. Settling Defendant shall also reimburse the United States

for Past Response Costs and Future Response Costs as provided in this

Consent Decree.

7 . Compliance With Applicable Law * • ,<.-.-*...ŵ »̂ :̂u»;.;',,.--.,..

All activities undertaken by Settling Defendant pursuant to thisw
Consent Decree shall be performed in accordance with the requirements

of all applicable federal and state laws and regulations. Settling

Defendant must also comply with all applicable or relevant and

appropriate requirements of all Federal and state environmental laws

i as set forth in the ROD and the SOW. The activities conducted

I ! pursuant to this Consent Decree, if approved by EPA, shall be
I :
I \ considered to be consistent with the NCP.

8. Permits

a. As provided in Section 121(e) of CERCLA and Section

300.400(e) of the NCP, no permit shall be required for any portion of

the Work conducted entirely on-Site (i.e.. within the areal extent of

contamination or in very close proximity to the contamination and

necessary for implementation of the Work). Where any portion of the

Work that is not on-Site requires a federal or state permit or

approval, Settling Defendant shall submit timely and complete

14
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applications and take all other actions necessary to obtain all such

permits or approvals.

b. The Settling Defendant may seek̂  relief under the

provisions of Section XVIII (Force Majeure) of this Consent Decree

for any delay in the performance of the Work resulting from a failure

to obtain, or a delay in obtaining, any permit required for the Work.

c. This Consent Decree is not, and shall not be construed to

be, a permit issued pursuant to any federal or state statute or

regulation.

9. Notice of Obligations to Succesaora-in-Title

a. With respect to any property owned or controlled by the

Settling Defendant that is located within the Site, within 30 days

after the entry of this Consent Decree, the Owner Settling Defendant

shall file a notice to be recorded with the Recorder's Office of

Berrien County, State of Michigan, which shall provide notice to all

successors-in-title that such property is part of the Site, that EPA

selected a remedy for the Site on September 30, 1997, and that

Settling Defendant has entered into a Consent Decree requiring

implementation of the remedy. Such notice shall identify the United

States District Court in which the Consent Decree was filed, the name

and civil action number of this case, and the date the Consent Decree

was entered by the Court and shall be in a form substantially similar

to Appendix D. The Settling Defendant shall provide EPA a copy of the

notice within 10 days of its submittal to the Berrien County

IS
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Recorder's Office. The Settling Defendant ̂ tiaUl provide EPA with a

certified copy of the recorded notice (s) within 10 days of its

receipt of such notice. -:,

b. At least 30 days prior to the proposed conveyance by

Settling Defendant of any fee or leasehold interest in property it

owns that is located within the Site, the Settling Defendant

proposing to convey the interest shall give the proposed grantee

written notice of (i) this-Consent Decree,, (iiL̂ oŷ îjs,tr-ument by

which an interest in real property has been conveyed that confers a

right of access to the Site (hereinafter referred to as "Access

Easements") pursuant to Section IX (Access and Institutional

Controls), and (iii) any instrument by which an interest in real

property has been conveyed that confers a right... to enforce

restrictions on the use of such property (hereinafter referred to as

"Restrictive Easements") pursuant to Section IX (Access and

Institutional Controls). At least 20 days prior to such proposed

conveyance, the Settling Defendant conveying the interest shall also

give written notice to EPA and the State of the proposed conveyance,

1I including the name and address of the proposed grantee, and the date

| on which notice of the Consent Decree, Access Easements, and/or

I Restrictive Easements was given to the proposed grantee. Such notice

S
f 1 to EPA and the State may be identified by Settling Defendant as

confidential business information(CBI). EPA shall make a CBI

determination in accordance with CERCLA and Agency regulations.

16
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c. In the event of any such conveyance, the Settling

Defendant's obligations under this Consent Decree, including, but not

limited to, its obligation to provide or secure access shall continue

to be net by the Settling Defendant to the extent practicable. In no

event shall the conveyance release or otherwise affect the liability

of the Settling Defendant to comply with all provisions of this

Consent Decree, absent the prior written consent of EPA, which

consent shall not be unreasonably withheld. If _ fcke_Jlnited States

approves, the grantee may perform some or all of the Work under this

Consent Decree.

VI.PERFORMANCE OF THE BQRK BY SETTLING DEFENDANT

10. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling

Defendant pursuant to Sections VI (Performance of the Work by

• Settling Defendant), VII (Remedy Review), VIII (Quality Assurance,

Sampling and Data Analysis), and XV (Emergency Response) of this

Consent Decree shall be under the direction and supervision of the

Supervising Contractor, the selection of which shall be subject to

disapproval by EPA. No later than 10 days after the lodging of this

Consent Decree, Settling Defendant shall notify EPA in writing of the

name, title, and qualifications of any contractor proposed to be the

Supervising Contractor. EPA will issue a notice of disapproval or an

authorization to proceed. If at any time thereafter. Settling

17
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Defendant proposes to change a Supervising Contractor, Settling

Defendant shall give such notice to E?1ftM and must obtain an

authorization to proceed from EPA before the new Supervising

Contractor performs, directs, or supervises any Work under this

Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA

shall notify Settling Defendant in writing. Defendant shall submit

to EPA a list of contractors, including the qualifications of each

contractor, that would be acceptable to them within 30 days of

receipt of EPA's disapproval of the contractor previously proposed.

EPA will provide written notice of the names of any contractor(s)

that it disapproves and an authorization to proceed with respect to

any of the other contractors. Settling Defendant may select any

contractor from that list that is not disapproved and shall notify

EPA of the name of the contractor selected within 21 days of EPA's

authorization to proceed.

c. If EPA fails to provide written notice of its

authorization to proceed or disapproval as provided in this Paragraph

and this failure prevents the Settling Defendant from meeting one or

more deadlines in a plan approved by the EPA pursuant to this Consent

Decree, Settling Defendant may seek relief under the provisions of

Section XVIII (Force Majeure) hereof.

11. Remedial Design/Remedial Action.

a. Within 60 days a'fter entry of the Consent Decree, pursuant to

18
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Section IV of the SON, Settling Defendant shall submit to EPA and the

State a work plan for the design and implementation of the Remedial

Action at the Site ("Remedial Design/Remedial Action Work Plan" or

"RO/RA Work Plan"). The Remedial Design/Remedial Action Work Plan

shall provide for design of the remedy set forth in the ROD, in

accordance with the SON and for achievement of the Performance

Standards and other requirements set forth in this Consent Decree.

Upon its approval by EPA, the Remedial Design/Remedial Action Work

Plan shall be incorporated into and become enforceable under this

Consent Decree. The Settling Defendant shall submit to EPA a Health

and Safety Plan for field design activities and field activities

which conforms to the applicable Occupational Safety and Health

Administration and EPA requirements including, but not limited to, 29

C.F.R. S 1910.120 pursuant to the schedule in the SON.

b. The Remedial Design/Remedial Action Nork Plan shall

include plans and schedules for implementation of all Remedial

Design, pre-design and Remedial Action tasks identified in the SOW,

including, but not limited to, plans, schedules and methodologies

for the completion of: (1) pre-design sampling and analysis plan

(including, but not limited to, a Quality Assurance Project Plan

(QAPP) in accordance with Section IV of the SON {Quality Assurance

Project Plan); (2) an SVE treatability study; (3) a Pre-design Work
•

Plan; (4) Preliminary (30% to 60%) SVE Design submittal; (5) Pre-

final (90%-95%) SVE Design submittal; (6) a Final SVE Design
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submittal; (7) a Construction Quality Assurance Plan; (8) selection

of the contractor; -:(S) developing and submitting other required

remedial action plans; (10) a groundwater monitoring plan; (11)

satisfying permitting requirements; (12) implementation of the SVE

Operation and Maintenance Plan; (13) preparation of the Contingency

Plan; and (14) decontamination of equipment and the disposal of

contaminated materials. The Remedial Design/Remedial Action work

plan also shall include a schedule for implementation.̂ !,, all Remedial

Action tasks identified in the final design submittal and shall

identify the Settling Defendant's Remedial Action project team

(including, but not limited to, the supervising contractor).

c. Upon approval of the Remedial Design/Remedial Action Work

Plan by EPA, Settling Defendant shall implement the Remedial

Design/Remedial Action Work Plan. The Settling Defendant shall

submit to EPA and the state all plans, submittals and other

deliverables required under the approved Remedial Design/Remedial

Action Work Plan in accordance with the approved schedule for review

and approval pursuant to Section XI (EPA Approval of Plans and Other

Submissions). Unless otherwise directed by EPA, Settling Defendant

shall not commence further Remedial Design activities at the Site

prior to approval of the Remedial Design/Remedial Action Work Plan.

d. The preliminary (30% to 60%) SVE design submittal shall

be consistent with Section III, Task 4 of the SOW.

e. The pre-final (95%) and final (100%) SVE design submittal

20
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shall be consistent with Section III, Task 4 of the SOW. The CQAP,

which shall detail the approach to quality assurance during

construction activities at the Site, shall specify a quality

assurance official ("QA Official") as required by Section IV.E. of

the SON.

12. The Settling Defendant shall continue to implement the
m

Remedial Action, or the Contingent Remedial Action, and O&M until the

Performance Standards are achieved and for so long thereafter as is

otherwise required under this Consent Decree.

13. Modification of the SOU or Related Work Plans.

a. If EPA determines that modification to the work

specified in the SOW and/or in work plans developed pursuant to the

SOW is necessary to achieve and maintain the Performance2 Standards or

to carry out and maintain the effectiveness of the remedy selected in

the ROD, EPA may require that such modification be incorporated in

the SOW and/or such work plans. Provided, however, that a

modification may only be required pursuant to this Paragraph to the

extent that it is consistent with the scope of the remedy selected in

the ROD.

b. For the purposes of this Paragraph 13 and Paragraphs 50

and 51 only, the scope of "the remedy selected in the ROD" is:

groundwater institutional controls and deed restrictions, soil vapor

extraction (eastern plume loading dock vadose zone source), natural

attenuation (western plume) monitoring (eastern and western plumes).
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and preparation of the Contingency Plan. For purposes of this

Paragraph 13, the scope of the remedy sele<8t1Sd in the ROD shall not

include implementation of the Contingency- Plan ~ v, ;,iu

c. If Settling Defendant objects to any modification

determined by EPA to be necessary pursuant to this Paragraph, they

may seek dispute resolution pursuant to Section XIX (Dispute

Resolution), Paragraph 68 (record review). The SOW and/or related

work plans-(including the schedule) shall .bê modiJEied̂ iruraccordance

with final resolution of the dispute.

d. Settling Defendant shall implement any work required by

any modifications incorporated in the SOW and/or in work plans

developed pursuant to the SOW in accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to limit

EPA's authority to require performance of further response actions as

otherwise provided in this Consent Decree.

14. Contingency Plan Procedures and Implementation

a. Following completion of the Baseline Groundwater Data

Collection Program (BGWDCP) required in the SOW, and after review and

comment by the State, EPA shall establish Point of Compliance (POC)

criteria in the form of Alternate Concentration Levels (ACLs). With

respect to any POC criteria, the Parties shall discuss the specific

methodology to be used to calculate the POC Criteria. If no

agreement is reached with respect to the methodology to be used, the

United States shall determine the methodology to be used. Settling
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Defendant may invoke Dispute Resolution with respect to any such

Determination. If EPA determines pursuant to Section II.e. of the SOW

that monitoring has predicted or detected. exceedegces of the POC

criteria, or if, prior to the establishment of POC criteria, the

findings of the Lake Study required by Section II. b. 7. of the SON

show ecological risks under current conditions. Settling Defendant

shall propose a Contingent Remedial Action Plan within 90 days of

EPA's notice of such exceedences or findings of ecqlpgisal risk. The

Contingent Remedial Action Plan shall include one or more measures

outlined in the Contingency Plan including, but not limited to,

increased groundwater monitoring, statistical analysis of existing

and new data, sampling of surface water bodies, the implementation of

one of the groundwater control measures identified in -the Feasibility

Study, groundwater bioventing or biosparging, enhanced biodegradation

of plume contaminants, in-well stripping, a combination of these

procedures or other suitable action approved by EPA.

b. If EPA determines that modification to the Contingent

Remedial Action Plan is necessary to achieve- and maintain the

Performance Standards, EPA may require that such modification be

incorporated in the Contingent Remedial Action Plan. If Settling

Defendant objects to any modification determined by EPA to be

necessary pursuant to this Paragraph, they may seek dispute

resolution pursuant to Section XIX (Dispute Resolution), Paragraph 68

(record review). The Contingent Remedial Action Plan and/or related
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work plans and schedules shall be modified in accordance with final

resolution of the dispute. V :;:

c. If EPA determines after review and comment by the State,

that the proposed Contingent Remedial Action Plan is appropriate and

meets the Purposes of the SOW, EPA may require that such plan be

implemented pursuant to the work plans and schedule required in the

Contingent Remedial Action Plan.

d. Nothing in this Paragraph shall; be constxuĵ >tÂ limit EPA's

authority to require performance of further response actions as

provided in Paragraph 20 of this Consent Decree.

15. Settling Defendant acknowledges and agrees that nothing in

this Consent Decree, the SOW, or the Remedial Design or Remedial

Action Work Plans constitutes a warranty or representation of any

kind by Plaintiffs that compliance with the work requirements set

forth in the SOW and the Work Plans will achieve the Performance

Standards.

16. The Remedial Action does not contemplate off-Site shipment

of Remediation Waste from the Site. However, in the event that the

Work does require such shipment, Settling Defendant shall, prior to

any off-Site shipment of Remediation Waste from the Site to an out-

of-state waste management facility, provide written notification to

the appropriate state environmental official in the receiving

facility's state and to the EPA Project Coordinator of such shipment

of Remediation Waste. However, this notification requirement shall
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not apply to any off-Site shipments when the total volume of all such

shipments will not exceed 10 cubic yards.

a. The Settling Defendant shall include in the written

notification the following information, where available: (1) the name

and location of the facility to which the Haste Material are to be

shipped; (2) the type and quantity of the Haste Material to be

shipped; (3) the expected schedule for the shipment of the Haste

Material; and (4) the method of transportation. ̂ T̂he Settling

Defendant shall notify the state in which the planned receiving

facility is located of major changes in the shipment plan, such as a

decision to ship the Haste Material to another facility within the

same state,' or to a facility in another state.

b. The identity of the receiving facility and state will be

determined by the Settling Defendant following the award of the

contract for Remedial Action construction. The Settling Defendant

shall provide the information required by Paragraph 16.a as soon as

practicable after the award of the contract and before the

Remediation Haste is actually shipped.

VII. REMEDY REVIEH

17. Periodic RevieH. Settling Defendant shall conduct such

studies and investigations as requested by EPA, in order to permit

EPA to conduct reviews of whether the Remedial Action is protective

of human health and the environment at least every five years as
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required by Section 121(c) of CERCLA and any applicable regulations.

18. EPA Selections of Further Response Actions. If EPA

determines, at any time, that the Remedial Action or any Contingent

Remedial Action is not protective of human health and the

environment EPA may select further response actions for the Site in

accordance with the requirements of CERCLA and the NCP.

19. Opportunity To Comment. Settling Defendant and, if required

by Sections ,113(k)(2) or 117 of CERCLA, the public,, will-be provided
•* • - • • •"' * ' * ' • --. *.•'.-"' - - « . *i *..-r-,i«*»A«̂ B̂ H*.W"~**««.<~*r*i • .... <• •

with an opportunity to comment on any further response actions

fti^^ proposed by EPA as a result of the review conducted pursuant to

Section 121(c) of CERCLA and to submit written comments for the

record during the comment period.

20. Sefctjfinq Defendant' s Obligation To Perform Further Response

Actions. If EPA selects further response actions for the Site

pursuant to Paragraph 18, the Settling Defendant shall undertake such
. i '

further response actions to the extent that the reopener conditions

in Paragraph 84 or Paragraph 85 (United States' reservations of

' liability based on unknown conditions or new information) are

; satisfied. Settling Defendant may invoke the procedures set forth in

j Section XIX (Dispute Resolution) to dispute (1) EPA's determination

that the reopener conditions of Paragraph 84 or Paragraph 85 of

Section XXI (Covenants Not To Sue by Plaintiffs) are satisfied, (2)

EPA's determination that the Remedial Action and any Contingent

Remedial Action that has been or may be implemented pursuant to
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Paragraph 14 is not protective of human health and the environment,

or (3) EPA's selection of the further response actions. Disputes

pertaining to whether the Remedial Action or Contingent Remedial

Action is protective or to EPA's selection of further response

actions shall be resolved pursuant to Paragraph 68 (record review) .

21. giiĥ i -««qions of Plans. If Settling Defendant is required to

perform the further response actions pursuant to Paragraph 20, it

shall submit a plan for such work to EPA for approval Tin-accordance

with the procedures set forth in Section XI. (EPA Approval of Plans

and Other Submissions and shall, implement the plan approved by EPA in

accordance with the provisions of this Decree.

VTII. OOALITY ASSORAMCE. SAMPLING, and DICTA

22. Settling Defendant shall use quality assurance, quality

control, and chain of custody procedures for all treatability,

design, compliance and monitoring samples in accordance with "EPA

Requirements for Quality Assurance Project Plans for Environmental

Data Operation," (EPA QA/R5; "Preparing Perfect Project Plans,"

(EPA /600/9-88/087) , and subsequent amendments to such guidelines

upon notification by EPA to Settling Defendant of such amendment.

Amended guidelines shall apply only to procedures conducted after

such notification. Prior to the commencement of any monitoring

project under this Consent Decree, Settling Defendant shall submit to

EPA for approval after a reasonable opportunity for review and
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comment by the State, a Quality Assurance Project Plan ("QAPP") that

is consistent with the SOW, the NCP and applicable guidance documents
m r ' f -

identified in the SOW. If relevant to the proceeding, the Parties

agree that validated sampling data generated in- accordance with the

QAPP(s) and reviewed and approved by EPA shall be admissible as

evidence, without objection, in any proceeding under this Decree.

Settling Defendant shall ensure that EPA personnel and its authorized

representatives are allowed access at reaspnabĵ ^̂ fcimes . to all

laboratories utilized by Settling Defendant in implementing this

Consent Decree. In addition, Settling Defendant shall ensure that

such laboratories shall analyze all samples submitted by EPA pursuant

to the QAPP for quality assurance monitoring. Settling Defendant

shall ensure that the laboratories they utilize for the analysis of

samples taken pursuant to this Decree perform analyses according to

accepted EPA analytical methods. Accepted EPA analytical methods

consist of those methods which are documented in the "Contract Lab

Program Statement of Work for Inorganic Analysis" and the "Contract

Lab Program Statement of Work for Organic Analysis," dated February

1988, and any amendments made thereto during the course of the

implementation of this Decree. Settling Defendant shall ensure that

laboratories they use for analysis of samples taken pursuant to this

Consent Decree participate in an EPA or EPA-equivalent QA/QC program.

Settling Defendant shall ensure that field methodologies utilized in

collecting samples for subsequent analysis pursuant to this Decree
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will be conducted in accordance with the procedures set forth in the

QAPP approved by EPA.

23. Upon request, the Settling Defendant shall allow split or

duplicate saaples to be taken by EPA or its authorized

representatives. Settling Defendant shall notify EPA not less than

7 days in advance of any sample collection activity under this

Consent Decree unless shorter notice is agreed to by EPA. Such

notification can be completed pursuant to Paragraph 31(d). In
•» »̂ .»* < n t* i i »••• -<•* -*»*•».-* • «•

addition, EPA shall have the right to take any additional samples

that EPA deems necessary. Opon request, EPA shall allow the Settling

Defendant to take split or duplicate samples of any samples it takes

as part of the Plaintiff's oversight of the Settling Defendant's

implementation of the Work.

24. Settling Defendant shall- submit to EPA and the State two

copies each of summaries of the results of sampling and/or tests or

other data required to be obtained or generated by or on behalf of

Settling Defendant with respect to the SON and/or the implementation

of this Consent Decree unless EPA agrees otherwise.

25. Notwithstanding any provision of this Consent Decree, the

United States hereby retains all of its information gathering and

inspection authorities and rights, including enforcement actions

related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations.
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IX. ACCESS AND INSTITUTIONAL CONTROLS
•

26. If the Site or any other property where access and/or

land/water use restrictions are needed to implement this Consent

Decree is owned or controlled by Settling Defendant, Settling

Defendant shall:

a. commencing on the date of entry of this Consent Decree,

provide the United States, the State and their representatives,

including EPA and its contractors, with.access_ak_all~reasonable
- . - Tt * . . - , • : . _ < ,1: iv ^;^- i-Vyw^FhiSfjteiiifttijtf^r • tfr V'ITO". ••ftic : ' "*. '••-

times to such property, for the purpose of conducting any activity
fig
^fF related to this Consent Decree including, but not limited to, the

following activities:

i. Monitoring the Work;

ii. Verifying any data or information submitted to the

United States;

iii. Conducting investigations relating to

i contamination at or near the Site;

iv. Obtaining samples;

; v. Assessing the need for, planning, or implementing

i! additional response actions at or near the Site;

; vi. Implementing the Work pursuant to the conditions

. set forth in Paragraph 87 of this Consent
i ! " •
; I

! Decree;

vii. Inspecting and copying records, operating logs,

contracts, or other documents maintained or
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generated by Settling Defendant or its agents,

consistent with Section XXIV (Access to

Information); and

viii. Assessing Settling Defendant's compliance with

this Consent Decree.

b. commencing on the date of entry of this Consent Decree,

refrain from using such property, in any manner that would

interfere with or adversely affect the integfityTorr..' ~.

protectiveness of the remedial measures to be implemented

pursuant to this Consent Decree. Such restrictions include, but

are not limited to, use of groundwater; and

c. within 45 days of entry of this Consent Decree, submit to

EPA for review and approval with respect to such propertya

draft easement, in substantially the form attached hereto as

Appendix E; and (i) within 15 days of EPA's approval and*

acceptance of the easement. Settling Defendant shall record the

easement with the Recorder's Office of Berrien County; and (ii)

within 30 days of recording the easement, such Settling Defendant

shall provide EPA with a certified copy of the original recorded

easement showing the clerk's recording stamps.

27. For property owned or controlled by persons other than the

Settling Defendant where access and/or land/water use restrictions

currently are needed to implement this Consent Decree, Settling

Defendant has obtained access agreements from all such persons for
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all such properties, a copy of which agreements have been provided to

EPA and a list of which are attached hereto as Appendix F. Settling

Defendant has also obtained restrictive covenants from substantially

all such persons regarding substantially all such properties, which

restrictive covenants are enforceable by the State of Michigan. A

copy of such restrictive covenants for such properties has been

provided to EPA by Settling Defendant, and a list of such restrictive

covenants is^ attached hereto as Appendix G^ Â cop̂ f̂'-the documents

listed in Appendices F or G also are included in the Site file

ii
located at the St. Joseph Public Library. The Berrien County,

Michigan Private and Type III Public Groundwater Supply Ordinance

("Ordinance") provides additional institutional control restrictions

over use of the groundwater on all other properties "in the vicinity

of the Site. However, in the event that additional property where

access and/or land/water use restrictions are needed to implement

this Consent Decree, Settling Defendant shall use Best Efforts to

^- secure from such persons:

a. an agreement to provide access thereto for Settling

Defendant, as well as for the United States on behalf of EPA, as

well as its designated representatives (including contractors),

for the purpose of conducting any activity related to this Consent
j

Decree including, but not limited to, those activities listed in

Paragraph 26 (a) of this Consent Decree;

b. an agreement, enforceable by the Settling Defendant and
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the United States, to refrain from using such property in any

manner that would interfere with or adversely affect the integrity

or effectiveness of the remedial measures to be undertaken

pursuant to this Consent Decree or that are otherwise necessary to

implement, . or ensure non-interference with, or ensure the

protectiveness of the remedial measures to be implemented pursuant

to this Consent Decree; and

c. within 45 days of determining that.„such, additional

property and/or land/water use restrictions are needed to

implement this Consent Decree, Settling Defendant shall submit to

EPA for review and approval with respect to such property a draft

license that is enforceable under the laws of the State of

Michigan, free and clear of all prior liens and encumbrances

(except as approved by EPA), and acceptable under the Attorney

General's Title Regulations promulgated pursuant to 40 U.S.C. §
*

255. Within 15 days of EPA's approval and acceptance of the

license, Settling Defendant shall record the license with the

Recorder's Office of Berrien County. Within 30 days of the

recording of the license. Settling Defendant shall provide EPA

with a certified copy of the original recorded license showing

the clerk's recording stamps.

28. For purposes of Paragraph 27 of this Consent Decree, "Best

Efforts" includes the payment of reasonable sums of money in

consideration of access, access easements, land/water use
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restrictions, and/or restrictive easements up to a maximum aggregate

total of $25,000. If any access or lan'd/water use restriction

agreements required by Paragraphs 27(a) or 27(b) of this Consent

Decree are not obtained within 120 days of the date EPA determines

that such additional access and/or land/water restrictions are needed

to implement this Consent Decree Settling Defendant shall promptly

notify the United States in writing, and shall include in that

notification»a summary of the steps .that Settling Defendant- has taken

to attempt to comply with Paragraph 27 of this Consent Decree. The

United States may, as it deems appropriate, assist Settling Defendant

in obtaining access or land/water use restrictions, either in the

form of contractual agreements or in the form of easements "running

with the land. Settling Defendant shall reimburse "the*United States

in accordance with the procedures in Section XVI (Reimbursement of

Response Costs), for all costs incurred, direct or indirect, by the

United States in obtaining such access and/or land/water use '

restrictions including, but not limited to, the cost of attorney time

and the amount of monetary consideration paid.

29. The Berrien County, Michigan Private and Type III Public

Groundwater Supply Ordinance ("Ordinance") requires, among other

things, a license from the Berrien County Health Department for

installation of groundwater use wells, thereby restricting use of

groundwater under or adjacent to the Site. In the event that the

Ordinance is proposed to be amended, modified or rescinded, Settling
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Defendant shall notify EPA and the State of such proposed amendment,

modification or rescission within fourteen (14) days of receipt by

Settling Defendant of actual notice of such proposed action. If EPA

determines that additional land/water use restrictions in the form of

state or local laws, regulations, ordinances or other governmental

controls are needed to implement the remedy selected in the ROD,

ensure the integrity and protectiveness thereof, or ensure non-

interference therewith, Settling Defendant shall cjjqeetate with EPA's

efforts to secure such governmental controls.

30. Notwithstanding any provision of this Consent Decree, the

United States retain all of their access authorities and rights, as

well as all of their rights to require land/water use restrictions,

including enforcement authorities related thereto, under CERCLA, RCRA

and any other applicable statute or regulations.

X. REPORTING

31. In addition to any other requirement of this Consent Decree,

Settling Defendant shall submit to EPA and the State 2 copies each of

written monthly progress reports that: (a) describe the actions which

have been taken toward achieving compliance with this Consent Decree

during the previous month; (b) include a summary of the results of

sampling and tests and all other data received or generated by

Settling Defendant or its contractors or agents pursuant to this

Consent Decree in the previous month; (c) identify all work plans,
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plans and other deliverables required by this Consent Decree

completed and submitted during the previous month; (d) describe

actions, including, but not limited to, sample collection and

implementation of work plans, which are scheduled for the next six

weeks and provide other information relating to the progress of

construction; (e) include information regarding percentage of

completion, unresolved delays encountered or anticipated that may

affect the future schedule for implementation, of.££he£Work, and a

description of efforts made to mitigate those delays or anticipated

delays; (f) include any modifications to the work plans or other

schedules that Settling Defendant has proposed to EPA or that have

been approved by EPA; and (g) describe activities undertaken in

support of the Community Relations Plan during the previous month and

those to be undertaken in the next six weeks. Settling Defendant

shall submit these progress reports to EPA and the State by the tenth

day of every month following the lodging of this Consent Decree until

EPA notifies the Settling Defendant pursuant to Paragraph 51.b of

Section XIV (Certification of Completion). If requested by EPA,

Settling Defendant shall also provide briefings for EPA to discuss

the progress of the Work.

32. The Settling Defendant shall notify EPA of any change in the

schedule described in the monthly progress report for the performance

of any activity, including, but not limited to, data collection and

implementation of work plans, no later than seven days prior to the
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performance of the activity.

33. Upon the occurrence of any event during performance of the

Work that Settling Defendant is required to report pursuant to

Section 103 of CERCLA or Section 304 of the Emergency Planning and

Community Right-to-know Act (EPCRA), Settling Defendant shall within

24 hours of the onset of such event orally notify the EPA Project

Coordinator or the Alternate EPA Project Coordinator (in the event of

the unavailability of the EPA Project Coordinator), or, in the event
•* •• . •. .. - -t«r --U • ~ ̂  in i tjf 11 ĵ ar-CTtx- »• .- -

that neither the EPA Project Coordinator or Alternate EPA Project

Coordinator is available, the Emergency Response Section, Region V,

Onited States Environmental Protection Agency. These reporting

requirements are in addition to the reporting required by CERCLA

Section 103 or EPCRA Section 304.

34. Within 20 days of the onset of such an event. Settling

Defendant shall furnish to Plaintiff a written report, signed by the

Settling Defendant's Project Coordinator, setting forth the events

which occurred and the measures taken, and to be taken, in response

thereto. Nithin 30 days of the conclusion of such an event. Settling

Defendant shall submit a report setting forth all actions taken in

response thereto.

35. Settling Defendant shall submit two (2)copies of all drafts

and three (3) copies of all final plans, reports, and data required

by the SOW, the Remedial Design/Remedial Action Work Plan, or any

other approved plans to EPA in accordance with the schedules set
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forth in such plans. Settling Defendant shall simultaneously submit

two (2) copies of all drafts and two (2) copies 6f all final versions

of such plans, reports and data to the State. .j:̂ ;,;5--;-„;?;-
 :

36. All reports and other documents submitted by Settling

Defendant to EPA (other than the monthly progress reports referred to

above) which purport to document Settling Defendant's compliance with

the terms of this Consent Decree shall be signed by an authorized

representative of the Settling Defendant.

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

37. After review of any plan, report or other item which is

required to be submitted for approval pursuant to this Consent

Decree, EPA, after reasonable opportunity for rev̂ eĵ n̂d̂ pjmnent by

the State, shall: (a) approve, in whole or in part, the submission;

(b) approve the submission upon specified conditions; (c) modify the

submission to cure the deficiencies; (d) disapprove, in whole or in

part, the submission, directing that the Settling Defendant modify

the submission; or (e) any combination of the above. However, EPA

shall not modify a submission without first providing Settling

Defendant at least one notice of deficiency and an opportunity to

cure within 14 days, except where to do so would cause serious

disruption to the Work or where previous submission(s) have been

disapproved due to material defects (and such material defects were

not cured in a timely fashion) and the deficiencies in the submission
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under consideration indicate a bad faith lack of effort to submit an

acceptable deliverable.

38. In the event of approval, approval upon' conditions, or

modification by EPA, pursuant to Paragraph 37(a), (b), or (c),

Settling Defendant shall proceed to take any action required by the

plan, report, or other-item, as approved or modified by EPA subject

only to their right to invoke the Dispute Resolution procedures set

forth in Section XIX (Dispute Resolution) Witt'-̂ respect to the

modifications or conditions made by EPA. In the event that .EPA

modifies the submission to cure the deficiencies pursuant to

.Paragraph 37(c) and the submission has a material defect, EPA retains

its right to seek stipulated penalties, as provided in Section XX

(Stipulated Penalties).

a. Opon receipt of a notice of disapproval pursuant to Paragraph

37(d). Settling Defendant shall, within 14 days or such longer time

as specified by EPA in such notice, correct the deficiencies and

resubmit the plan, report, or other item for approval. Any

stipulated penalties applicable to the submission, as provided in

Section XX, shall accrue during the 14-day period or otherwise

specified period but shall not be payable unless the resubmission is

disapproved or modified due to a material defect as provided in

Paragraphs 37 and 38.

b. Notwithstanding the receipt of a notice of disapproval

pursuant to Paragraph 37(d), Settling Defendant shall proceed, at the
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direction of EPA, to take any action required by any non-deficient

portion of the submissipn. Implementation of any non-deficient

portion of a submission shall not relieve Settling* Defendant of any

liability for stipulated penalties under Section XX (Stipulated

Penalties).

40. In the event that a resubmitted plan, report or other item, or

portion thereof, is disapproved by EPA, EPA may again require the

Settling Defendant to correct the deficiencies>-":i*a:nv;**aeeordance with

the preceding Paragraphs. EPA also retains the right to modify or

develop the plan, report or other item. Settling Defendant shall

.implement any such plan, report, or item as modified or developed by

EPA, subject only to their right to invoke the procedures set forth

in Section XIX (Dispute Resolution). ^. -r̂ : ,

41. If upon resubmission, a plan, report, or item is disapproved

or modified by EPA due to a material defect, Settling Defendant shall

be deemed to have failed to submit such plan, report, or item timely

and adequately unless the Settling Defendant invokes the dispute

resolution procedures set forth in Section XIX (Dispute Resolution)

and EPA's action is overturned pursuant to that Section. The

provisions of Section XIX (Dispute Resolution) and Section XX

(Stipulated Penalties) shall govern the implementation of the Work

and accrual and payment of any stipulated penalties during Dispute

Resolution. If EPA's disapproval or modification is upheld,

stipulated penalties shall accrue for such violation from the date on
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which the initial submission was originally required, as provided in

Section XX.

42. All plans, reports, and other items required.to be submitted

to EPA under this Consent Decree shall, upon approval or modification

by EPA , be enforceable under this Consent Decree. In the event EPA

approves or modifies a portion of a plan, report, or other item

required to be submitted to EPA under this Consent Decree, the

approved or modified portion shall be enforceable .under.this -Consent

Decree.

XII. PROJECT COORDINATORS

43. Within 20 days of lodging this Consent Decree, Settling

Defendant and EPA will notify each other, in writing, of the name,

address and telephone number of their respective designated Project

Coordinators and Alternate Project Coordinators. If a Project

Coordinator or Alternate Project Coordinator initially designated is

changed, the identity of the successor will be given to the other

Parties at least 5 working days before the changes occur, unless

impracticable, but in no event later than the actual day the change

is made. The Settling Defendant's Project Coordinator shall be

subject to disapproval by EPA and shall have the technical expertise

sufficient to adequately oversee all aspects of the Work. The

Settling Defendant's Project Coordinator shall not be an attorney for

the Settling Defendant in this matter. He or she may assign other
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representatives, including other contractors;, to serve as a Site

representative for oversight of performance of daily operations

during remedial activities.

44. EPA shall identify its RD/RA oversight contractor to Settling

Defendant within 14 days of lodging of the Consent Decree. The

performance of EPA's oversight contractor shall be reviewed by EPA

annually, prior to the end of each Federal Fiscal Year, after

consultation-with Settling Defendant. -Plaintiff -maŷ leslgnate other

representatives, including, but not limited to, EPA employees, and

federal contractors and consultants, to observe and monitor the

progress of any activity undertaken pursuant to this Consent Decree.

EPA's Project Coordinator and Alternate Project Coordinator shall

have the authority lawfully vested in a Remedial Project Manager

(RPM) and an On-Scene Coordinator (OSC) by the National Contingency

Plan, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or

Alternate Project Coordinator shall have authority, consistent with

the National Contingency Plan, to halt any Work required by this

Consent Decree and to take any necessary response action when s/he

determines that conditions at the Site constitute an emergency

situation or may present an immediate threat to public health or

welfare or the environment due to release or threatened release of

Waste Material.

45. EPA's' Project Coordinator and the Settling Defendant's

Project Coordinator will meet on a periodic basis at such frequency
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as the EPA Project Coordinator determines to be necessary.

XIII. ASSURANCE OF ABILITY TO COMPLETE BORIC

46. Within 30 days of entry of this Consent Decree, Settling

Defendant shall establish and maintain financial security in the

amount of $4,168,000 in one or more of the following forms:

(a) A surety bond guaranteeing performance of the Nork;

(b) One or more irrevocable letters. Qf t̂ c£SJ&£3£gualing the

total estimated cost of the Work;

(c) A trust fund;

(d) A guarantee to perform the Work by one or more parent

corporations or subsidiaries, or by one or more unrelated

corporations that have a substantial business relationship with the

Settling Defendant; or

(e) A demonstration that the Settling Defendant satisfies the

requirements of 40 C.F.R. Part 264.143(f);

47. If the Settling Defendant seeks to demonstrate the ability to

complete the Nork through a guarantee by a third party pursuant to

Paragraph 46(d) of this Consent Decree, Settling Defendant shall

demonstrate that the guarantor satisfies the requirements of 40

C.F.R. Part 264.143(f). If Settling Defendant seeks to demonstrate

their ability to complete the Work by means of the financial test or

the corporate guarantee pursuant to Paragraph 46(d) or (e), it shall

resubmit sworn statements conveying the information required by 40
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C.F.R. Part 264.143(f) annually, on the anniversary of the effective

date of this Consent Deere,® - In the event that EPA determines at any

time that the financial assurances provided pursuant to this Section

are inadequate, Settling Defendant shall, within 30 days of receipt

of notice of EPA's determination, obtain and present to EPA for

approval one of the other forms of financial assurance listed in

Paragraph 46 of this Consent Decree. Settling Defendant's inability

to demonstrate financial ability -toiComplete-^fehei-Wor-lc- shall not

excuse performance of any activities required under this Consent

M~ Decree.
V

48. If Settling Defendant can show that the estimated cost to

complete the remaining Work has diminished below the amount set forth

in Paragraph 46 above after entry of this Consent Decree, Settling

Defendant may, on any anniversary date of entry of this Consent

Decree, or at any other time agreed to by the Parties, reduce the

;, amount of the financial security provided under this Section to the

^^ estimated cost of the remaining work to be performed. Settling
Pf

;• Defendant shall submit a proposal for such reduction to EPA, in

accordance with the requirements of this Section, and may reduce the

; amount of the security upon approval by EPA. In the event of a

; dispute, Settling Defendant may reduce the amount of the security in

accordance with the final administrative or judicial decision

resolving the dispute.

49. Settling Defendant may change the form of financial assurance
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provided under this Section at any time, upon notice to and approval

by EPA, provided that the new form of assurance meets the

requirements of this Section. In the event of a-dispute. Settling

Defendant may change the form of the financial assurance only in

accordance with the final administrative or judicial decision

resolving the dispute.

. , XIV. CERTIFICATION OF mnRT.Bg.TnmU- ia,; ],

50. flflBpl f* tion of the Rf|F«»fH al Act ion /Contingent R*»ni«*d.-jal Action

a. Within 90 days after Settling Defendant concludes that

the Remedial Action (or Contingent Remedial Action if such has been

triggered) has been fully performed and the Performance Standards

have been attained. Settling Defendant shall schedule and conduct a

pre-certification inspection to be attended by Settling Defendant and

EPA. If, after the pre-certification inspection, the Settling

Defendant still believes that the Remedial Action (or Contingent

Remedial Action) has been fully performed and the Performance

Standards have been attained, it shall submit a written report

requesting certification to EPA for approval pursuant to Section XI

(EPA Approval of Plans and Other Submissions) within 30 days of the

inspection. In the report, a registered professional engineer and

the Settling Defendant Project Coordinator shall state that the

Remedial Action (or Contingent Remedial Action) has been completed in

full satisfaction of the requirements of this Consent Decree. The
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written report shall include as-built drawings signed and stamped by

a professional engineer. The report shall contain the following

statement, signed by a responsible corporate official of a Settling

Defendant or the Settling Defendant's Project Coordinator:

"To the best of my knowledge, after thorough investigation, I

certify that the information contained in or accompanying this

submission is true, accurate and complete. I am aware that there

are significant penalties for submittihg5"lfâ ê '57nlbrmation,

including the possibility of fine and imprisonment for knowing

violations."

If after completion of the pre-certification inspection and receipt

and review of the written report, EPA after reasonable opportunity to

I review and comment by the State, determines that' the "Remedial Action
vl

.jj (or Contingent Remedial Action) or any portion thereof has not been

completed in accordance with this Consent Decree or that the

Performance Standards have not been achieved, EPA will notify

Settling Defendant in writing of the activities that must be

undertaken by Settling Defendant pursuant to this Consent Decree to

complete the Remedial Action (or Contingent Remedial Action) and to

achieve the Performance Standards. Provided, however, that EPA may

only require Settling Defendant to perform such activities pursuant

to this Paragraph (i) with regard to the Remedial Action, to the

extent that such activities are consistent with the "scope of the

remedy selected in the ROD," as that term is defined in Paragraph 13;
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(ii) with regard to the Contingent Remedial Action, to the extent

such activities are consistent with the Contingent Remedial Action

Plan developed pursuant to Paragraph 14.a. EPA will set forth in the
: - *»>

notice a schedule for performance of such activities consistent with

the Consent Decree and the SOU or require the Settling Defendant to

submit a schedule to EPA for approval pursuant to Section XI (EPA

Approval of Plans and Other Submissions). Settling Defendant shall

perform all activities described in- the notice in-accordance with the
- * • .,.- .|i: C- t»r«tT •**••" ̂  r**̂ :̂j|i>ff ' !'I*J"* ̂ *" -1 "" • ''

specifications and schedules established pursuant to this Paragraph,

subject to their right to invoke the dispute resolution procedures

set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent

report requesting Certification of Completion and after a reasonable

opportunity for review and comment by the State, that the Remedial

Action (or Contingent Remedial Action) has been performed in

accordance with this Consent Decr*ee and that the Performance

Standards have been achieved, EPA will so certify in writing to

Settling Defendant. This certification shall constitute the

Certification of Completion of the Remedial Action for purposes of

this Consent Decree, including, but not limited to. Section XXI

(Covenants Not to Sue by Plaintiffs). Certification of Completion of

the Remedial Action shall not affect Settling Defendant's obligations

under this Consent Decree.

51. rompi oi-.ion of the Work
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a. Within 90 days after Settling Defendant concludes that

all phases of the Work (including 0 & M), have been fully performed,

Settling Defendant shall schedule and conduct "a^>re-certification

inspection to be attended by Settling Defendant and EPA. If, after

the pre-certification inspection, the Settling Defendant still

believes that the Work has been fully performed, Settling Defendant

shall submit a written report by a registered professional engineer

stating that the Work has been completed inMulL-satiisfaction of the

requirements of this Consent Decree. The report shall contain the

following statement, signed by a responsible corporate official of

Settling Defendant or the Settling Defendant's Project Coordinator:

"To the best of my knowledge, after thorough investigation, I

certify that the information contained in or accompanying this

submission is true, accurate and complete. I am aware that there

are significant penalties for submitting false information,
i

including the possibility of fine and imprisonment for knowing

violations."

If, after review of the written report, EPA, after reasonable

opportunity to review and comment by the State, determines that any

portion of the Work has not been completed in accordance with this

Consent Decree, EPA will notify Settling Defendant in writing of the

activities that must be undertaken by Settling Defendant pursuant to

this Consent Decree to complete the Work. Provided, however, that

EPA may only require Settling Defendant to perform such activities
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pursuant to this Paragraph to the extent that such activities are

consistent with the "scope of the remedy selected in the ROD," as

that term is defined in Paragraph 13.b., or with the Contingent

Remedial Action Plan developed pursuant to Paragraph 14.a. EPA will

set forth in the notice a schedule for performance of such activities

consistent with the Consent Decree and the SOU or require the

Settling Defendant to submit a schedule to EPA for approval pursuant

to Section XI (EPA Approval of Plans .andBother 'Submissions) .

Settling Defendant shall perform all activities described in the

notice in. accordance with the specifications and schedules

established therein, subject to its right to invoke the dispute

resolution procedures set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent

request for Certification of Completion by Settling Defendant and

after a reasonable opportunity for review by the State, that the Work

has been performed in accordance with this Consent Decree, EPA will

so notify the Settling Defendant in writing.

XV. EMERGENCY RESPONSE

52. In the event of any action or occurrence during the

performance of the Work which causes or threatens a release of Haste

Material from the Site that constitutes an emergency situation or may

present an immediate threat to public health or welfare or the
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environment, Settling Defendant shall, subject to Paragraph 53,

immediately take all appropriate action to prevent, abate, or

minimize such release or-.threat of release* and shall immediately

notify the EPA's Project Coordinator, or, if the Project Coordinator

is unavailable, EPA's Alternate Project Coordinator. If neither of
i

these persons is available, the Settling Defendant shall notify the

EPA Emergency Response Unit, Region V. Settling Defendant shall

take such actions in consultation with EP̂ |ŝ P̂ ojê Ĵ Ĉ fcjJinator or

other available authorized EPA officer and in accordance with all

applicable provisions of the Health and Safety Plans, the Contingency

Plans, the SOW, any other applicable plans or documents developed

pursuant to the SOW, and this Consent Decree. In the event that

Settling Defendant fails to take appropriate response. action as

required by this Section, and EPA takes such action instead,

Settling Defendant shall reimburse EPA all costs of the response

action not inconsistent with the NCP pursuant to Section XVI

(Reimbursement of Response Costs).

53. Nothing in the preceding Paragraph or in this Consent Decree

shall be deemed to limit any authority of the United States, a) to

take all appropriate action, to protect human health and the

environment or to prevent, abate, respond to, or minimize an actual

or threatened release of Waste Material on, at, or from the Site, or

b) to direct or order such action, or seek an order from the Court,

to protect human health and the environment or to prevent, abate,
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respond to, or minimize an actual or threatened release of Haste

Material on, at, or from the Site, subject to Section XXI (Covenants

Not to Sue by Plaintiffs) .

XVI. RETMBORSEMENT OF RESPONSE COSTS

54. a. EPA shall send to Settling Defendant an invoice of its

Past Response Costs incurred through the date of entry of this

Consent Decree. ;̂  ' '>̂ I

b. Within 45 days of receipt of EPA's Past Response Costs

invoice. Settling Defendant shall pay to the EPA Hazardous Substance

Superfund the amount stated in the invoice in reimbursement of Past

Response Costs, by FedHire Electronic Funds Transfer ("EFT" or wire

transfer) to the U.S. Department of Justice account in accordance

with current electronic funds transfer procedures, referencing

O.S.A.O. file number , the EPA Region and Site/Spill ID

I05AS, and DOJ case number 90-11-2-06028. Payment shall be made in

accordance with instructions provided to the Settling Defendant by

the Financial Litigation Unit of the United States Attorney's Office

for the District of Western District of Michigan following lodging of

the Consent Decree. Any payments received by the Department of

Justice after 4:00 P.M. (Eastern Time) will be credited on the next

business day. Settling Defendant shall send notice that such payment

has been made to the United States as specified in Section XXVI

(Notices and Submissions) and Howard M. Levin. Chief, Program
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Accounting and Analysis Section, United States Environmental

Protection Agency, Region 5, Mail Code MF-10J, 77 W. Jackson Blvd.,

Chicago, Illinois 60604. •:. •

55. Except as otherwise provided herein, Settling Defendant shall

reimburse the EPA Hazardous Substance Superfund for all Future

Response Costs not inconsistent with the National Contingency Plan.

Reimbursement for Oversight Costs with respect to Remedial Design,

Remedial Action, and Operation and bfaintenancfiL̂ sĥ JClî eZJlifliited to

one hundred thirty thousand dollars ($130,000) for the first year

%i following entry of the Consent Decree, ninety thousand dollars

($90,000) per year for each of the next four years following entry of

the Consent Decree and twenty-five thousand dollars ($25,000) per

year for each year thereafter. These limitations shall be re-

negotiated in the event that any Contingent Remedial Action is

triggered. The United States will send Settling Defendant a bill

requiring payment that includes an Itemized Cost Summary on an annual

^g basis. Settling Defendant shall make all payments within 30 days of

Settling Defendant's receipt of each bill requiring payment, except

as otherwise provided in Paragraph 56. The Settling Defendant shall

< make all payments required by this Paragraph in the form of a

certified or cashier's check or checks made payable to "EPA Hazardous

Substance Superfund" and referencing the EPA Region and Site/Spill ID

#05AS, the DOJ case number 90-11-2-06028, and the name and address of

the party making payment. The Settling Defendant shall forward the
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certified check (s) to U.S. EPA Region V, Attention: Super fund

Accounting, P. O. Box 70753, Chicago, Illinois 60673, and shall send

copies of the check (s) to the United States as specified in Section

XXVII (Notices and Submissions) .

56. Settling Defendant may contest payment of any Past or Future

Response Costs under Paragraphs 54 or 55 if it determines that the

United States has made an accounting error or if it alleges that a

cost item that is included represents cos£3

with the HCP. Such objection shall be made in writing within 90 days

of receipt of the bill and must be sent to the United States (if the

United States' accounting is being disputed) pursuant to Section XXVI

(Notices and Submissions) . Any such objection shall specifically

identify the contested Future Response Costs and the basis for

objection. In the event of an objection, the Settling Defendant shall

within the 90 day period pay all uncon tested Future Response Costs to

the United States in the manner described in Paragraph 55.

Simultaneously, the Settling Defendant shall establish an interest-

bearing escrow account in a federally-insured bank duly chartered in

the State of Michigan and remit to that escrow account funds

equivalent to the amount of the contested Future Response Costs. The

Settling Defendant shall send to the United States, as provided in

Section XXVI (Notices and Submissions) , a copy of the transmittal

letter and check paying the uncontested Future Response Costs, and a

copy of the correspondence that establishes and funds the escrow
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account, including, but not limited to, information containing the

identity of the bank and bank account under which the escrow account

is established as well as a bank statement showing the initial

balance of the escrow account. Simultaneously with establishment of

the escrow account, the Settling Defendant shall initiate the Dispute

Resolution procedures in Section XIX (Dispute Resolution) . If the

United States prevails in the dispute, within 5 days of the

resolution of the dispute, the Settling Defendaat;̂ Jx̂ p;̂ pay""the sums

due (with accrued interest) to the United States in the manner

described in Paragraph 55. If the Settling Defendant prevails

concerning any aspect of the contested costs, the Settling Defendant

shall pay that portion of the costs (plus associated accrued

'interest) for which it did not prevail to the United States.

Settling Defendant shall be disbursed any balance of the escrow

account. The dispute resolution procedures set forth in this

Paragraph in conjunction with the procedures set forth in Section XIX

(Dispute Resolution) shall be the exclusive mechanisms for resolving

disputes regarding the Settling Defendant's obligation to reimburse

the United States for its Future Response Costs.

57. In the event that the payment required by Paragraph 54 is not

made within 30 days of receipt of EPA' s Past Response Cost invoice,

or the payment required by Paragraph 55 is not made within 90 days of

the Settling Defendant's receipt of the bill, Settling Defendant

shall pay Interest on the unpaid balance. The Interest to be paid on
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Past. Response Costs and under this Paragraph shall begin to accrue 90

days after receipt of EPA's Past Response Cost invoice. The Interest

on Future Response Costs shall begin to accrue - 30 days after

Settling Defendant's receipt of the bill. The Interest shall accrue

through the date of the Settling Defendant's payment. Payments of

Interest made under this Paragraph shall be in addition to such other

remedies or sanctions available to Plaintiffs by virtue of Settling

Defendant's failure to make timely payments under -this-Section. The
• «•- - - - - - M f •* - - • f. 'vm̂ -̂i,̂  <n» \m ̂++~- i- •- -

Settling Defendant shall make all payments required by this Paragraph

in the manner described in Paragraph 55.

XVII. INDEMNIFICATION AND INSURANCE

58. a. The United States does not assume any liability by

entering into this agreement or by virtue of any designation of

Settling Defendant as EPA's authorized representatives under Section

104(e) of CERCLA. Settling Defendant shall indemnify, save and hold

harmless the United States, and its officials, agents, employees,

contractors, subcontractors, or representatives for or from any and

all claims or causes of action arising from, or on account of,

negligent or other wrongful acts or omissions of Settling Defendant,

their officers, directors, employees, agents, contractors,

subcontractors, and any persons acting on their behalf or under their

control, in carrying out activities pursuant to this Consent Decree,

including, but not limited to, any claims arising from any
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designation of Settling Defendant as EPA's authorized representatives

under Section 104 (e) of CERCLA. Further, the Settling Defendant

agrees to pay the United States all costs it incurs ̂including, but

not limited to, attorneys fees and other expenses of litigation and

settlement arising from, or on account of, claims made against the

United States based on negligent or other wrongful acts or omissions

of Settling Defendant, its officers, directors, employees, agents,

contractora,4'Subcontractors, and any; per sons ̂â tinĝ n̂ t a; behalf or

under its control, in carrying out activities pursuant to thisû
 Consent Decree. The United States shall not be held out as a party

to any contract entered into by or on behalf of Settling Defendant in

carrying out activities pursuant to this Consent Decree. Neither the

Settling Defendant nor any such contractor shall be considered an

agent of the United States.

b. The United States shall give Settling Defendant at least

30 days prior notice of any claim for which the United States plans

to seek indemnification pursuant to Paragraph 58. a., arid shall

'l̂ l̂ r̂

I consult with Settling Defendant prior to settling such claim.

59. Settling Defendant waives all claims against the United States
. 'i

for damages or reimbursement or for set-off of any payments made or

to be made to the United States, arising from or on account of any

contract, agreement, or arrangement between Settling Defendant and

any person for performance of Work on or relating to the Site,

including, but not limited to, claims on account of construction
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delays. In addition, Settling Defendant shall indemnify and hold

harmless the United States with respect to any and all claims for

damages or reimbursement arising from or on account of any contract,

agreement, or arrangement between Settling Defendant and any person

for performance of Work on or relating to the Site, including, but

not limited to, claims on account of construction delays.

60. No later than 15 days before commencing any on-site Work,

Settling Defendant shall secure, and shall maintain<nintj.1 the first

anniversary of EPA's Certification of Completion of the Remedial

Action pursuant to Paragraph 50.b. of Section XIV (Certification of

Completion) comprehensive general liability insurance with limits of

one million dollars ($1,000,000), combined single limit, and

automobile liability insurance with limits of one million dollars

($1,000,000), combined single limit, naming the United States as

additional insured. In addition, for the duration of this Consent

Decree, Settling Defendant shall satisfy, or shall ensure that their

contractors or subcontractors satisfy, all applicable laws and

regulations regarding the provision of worker's compensation

insurance for all persons performing the Work on behalf of Settling

Defendant in furtherance of this Consent Decree. Prior to

commencement of the Work under this Consent Decree, Settling

Defendant shall provide to EPA certificates of such insurance and a

copy of each insurance policy. Settling Defendant shall resubmit

such certificates and copies of policies each year on the anniversary
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of the effective date df this Consent Decree?. If Settling Defendant

demonstrates by evidence satisfactory to EPA that any contractor or

subcontractor maintains insurance equivalent to that described above,

or insurance covering the same risks but in a lesser amount, then,

with respect to that contractor or subcontractor, Settling Defendant

needs provide only that portion of the insurance described above

which is not maintained by the contractor or subcontractor.

XVIII. FORCE MAJEURE

61. "Force majeure," for purposes of this Consent Decree, is

defined as any event arising from causes beyond the control of the

Settling Defendant, of any entity controlled by Settling Defendant,

or of Settling Defendant's contractors, that delays or prevents the

performance of any obligation under this Consent Decree despite

Settling Defendant's best efforts to fulfill the obligation. The

requirement that the Settling Defendant exercise "best efforts to

fulfill the obligation" includes using best efforts to anticipate any

potential force majeure event and best efforts to address the effects

of any potential force majeure event (1) as it is occurring and (2)

following the potential force majeure event, such that the delay is

minimized to the greatest extent possible. "Force Majeure" does not

include financial inability to complete the Work or a failure to

attain the Performance Standards.

62. If any event occurs or has occurred that may delay the
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performance of any obligation under this Consent Decree, whether or

not caused by a force majeure event, the Settling Defendant shall

notify orally EPA's Project Coordinator or, in his or her absence,

EPA's Alternate Project Coordinator or, in the event both of EPA's

designated representatives are unavailable, the Director of the

Superfund Division, EPA Region V, within 48 hours of when Settling

Defendant first knew that the event might cause a delay. Within 15

days thereafter. Settling Defendant shall provide jiir̂ Writing to EPA

and the State an explanation and description of the reasons for the

delay; the anticipated duration of the delay; all actions taken or to

be taken to prevent or minimize the delay; a schedule for

implementation of any measures to be taken to prevent or mitigate the

delay or the effect of the delay; the Settling Defendant's rationale

for attributing such delay to a force majeure event if they intend to

assert such a claim; and a statement as to whether, in the opinion of

the Settling Defendant, such event may cause or contribute to an

endangerment to public health, welfare or the environment. The

Settling Defendant shall include with any notice all available

documentation supporting their claim that the delay was attributable

to a force majeure. Failure to comply with the above requirements

shall preclude Settling Defendant from asserting any claim of force

majeure for that event for the period of time of such failure to

comply, and for any additional delay caused by such failure.

Settling Defendant shall be deemed to know of any circumstance of
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which Settling Defendant, any entity controlled by Settling

Defendant, or Settling Defendant's contractors knew or should have

known.

63. If EPA agrees that the delay or anticipated delay is

attributable to a force majeure event, the time for performance of

the obligations under this Consent.Decree that are affected by the

force majeure event will be extended by EPA for such time as is

necessary to complete those obligations. .-..,An;e5t§|J|̂|]î Qjf:,the time

for performance of the obligations affected by the force majeure

event shall not, of itself, extend the time for performance of any

other obligation. If EPA does not agree that the delay or

anticipated delay has been or will be caused by a force majeure

event, EPA will notify the Settling Defendant in writing of its

decision. If EPA agrees that the delay is attributable to a force

majeure event, EPA will notify the Settling Defendant in writing of

the length of the extension, if any, for performance of the

obligations affected by the force majeure event.

64. If the Settling Defendant elects to invoke the dispute

resolution procedures set forth in Section XIX (Dispute Resolution)

with regard to EPA's force majeure decision in Paragraph 63, it shall

do so no later than 15 days after receipt of EPA's notice. In any

such proceeding, Settling Defendant shall have the burden of

demonstrating by a preponderance of the evidence that the delay or

anticipated delay has been or will be caused by a force majeure
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event, that the duration of the delay or the extension sought was or

will be warranted under the circumstances, that best efforts were

exercised to avoid and mitigate the effects of the delay, and that

Settling Defendant complied with the requirements of Paragraphs 61

and 62, above. If Settling Defendant carries this burden, the delay

at issue shall be deemed not to be a violation by Settling Defendant

of the affected obligation of this Consent Decree identified to EPA

and the Court. . •: -,̂ -r —r----.

XIX. DISPUTE RESOLUTION

Unless otherwise expressly provided for in this Consent

Decree, the dispute resolution procedures of this Section shall be

the exclusive mechanism to resolve disputes arising under or with

respect to this Consent Decree. However, the procedures set forth in

this Section shall not apply to actions by the United States to

enforce obligations of the Settling Defendant that have not been

disputed in accordance with this Section.

66. a. Tnformal dispute resolution period. The Parties to this

consent decree shall attempt to resolve expeditiously any

disagreements concerning the meaning, application or implementation

of this Consent Decree. Any Party seeking dispute resolution first

shall provide the other Party with an "informal notice of dispute" in

writing and request an informal dispute resolution period, which

shall not exceed thirty (30) days.
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b. Employment of neutral mediator. Within ten (10) days of

the filing of an informal notice of dispute (or in the event" of an

alleged "force majeure" event, within ten (10) days of EPA' s

notification of disagreement pursuant to paragraph 63), either the

United States or the Settling Defendant may, by providing notice in

writing, request the employment of a neutral mediator to be selected

in accordance with subparagraph 66 (c). The United States and the

Settling Defendant agree to fund (on a

of a neutral mediator pursuant to a negotiated agreement. EPA' s

share of such funding shall not be considered a Future Response Cost

or Oversight Cost. Any mediation shall not last longer than forty-

five (45) days from the filing of the informal notice of dispute

(expiration of the informal dispute resolution period

notwithstanding) or, in the event of an alleged "force majeure"

event, forty-five (45) days from EPA' s notification of disagreement

pursuant to paragraph 61, unless extended by written agreement of the

1^ United States and Settling Defendant. Any report, findings,

j recommendations, written records, or notes prepared by the mediator

shall not be binding on any Party and shall not be part of the

administrative record or admissible in dispute resolution proceedings

pursuant to this Consent Decree or otherwise, or any other legal

i proceeding. The Director, Superfund Division, Region V, and

management for the Settling Defendant shall review any report,

findings, or recommendations of the mediator, but the Director may
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not consider or rely on such report, findings, or recommendations in

issuing a final decision on dispute resolution pursuant to

subparagraph 68b or 69a. -

c. Selection of neutral m«»Hiai-Qr roster. Within forty-five

(45) days after entry of this Consent Decree, Settling Defendant and

the United States shall submit to each other a list of at least three

suggested mediators, who shall each have the qualifications of (a)

demonstrated experience in the use of alternative dispute-resolution,

(b) independence, (c) subject matter experience, and (d) lack of

actual or apparent bias. A description of the qualifications of a

proposed mediator shall accompany the submittal. Settling Defendant

and the United States shall, within twenty-one (21) days after

receipt of a list of mediators, strike those names to which they will

not agree. If necessary, additional names shall be submitted and

considered, until a roster of at least two available mediators is

agreed upon. If for any reason, at any time, a previously agreed upon

mediator is unavailable, then the selection process shall be promptly

reinstated so as to have at least two mediators readily available.

d. A£Bfiin£mejlt QL neutral ««*Hiat-or. Upon the timely request

of the United States or Settling Defendant for the employment of a

neutral mediator in accordance with subparagraph 66.b., a mediator

shall be selected at random (e.g.. by names being drawn blindly) from

the available roster. The United States and Settling Defendant shall

expeditiously enter into a written contract with the mediator for the

63

Case 1:99-cv-00414-JMB     ECF No. 15-2,  PageID.101     Filed 05/12/26     Page 65 of 132



provision of required services, including salary, terms of payments,

each parties share of costs, and a confidentiality agreement. The

contract shall include the following provision*on confidentiality:

"In order to promote frank and productive discussion, the

mediation process will be confidential. The parties, their

representatives, and the mediator may not disclose

information regarding the negotiations, including settlement

terms, proposals, offers, or other--stateraentâ mader,during the

mediation process or negotiations, to third parties, unless

the United States and Settling Defendant otherwise agree in

writing. The mediation process and negotiations shall be

treated as compromise negotiations under Rule 408 of the

Federal Rules of Evidence or other applicable- rules of

evidence. The mediator will be disqualified as and shall not

appear as a witness, consultant or expert in any pending or

future action relating to the subject matter or mediation,

including actions between persons not parties to the

mediation."

67. a. In the event that the parties cannot resolve a dispute by

informal negotiations under the preceding Paragraph, then the

position advanced by EPA shall be considered binding unless, within

7 days after the conclusion of the informal negotiation period,

Settling Defendant invokes the formal dispute resolution procedures

of this Section by serving on the United States a written Statement
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of Position on the matter in dispute, including, but not limited to,

any factual data, analysis or opinion supporting that position and

any supporting documentation relied upon by the Settling Defendant.

The Statement of Position shall specify the Settling Defendant's

position as to whether formal dispute resolution should proceed under

Paragraph 68 or Paragraph 69.

b. Within 14 days after receipt of Settling Defendant's

Statement of Position, EPA will serve on. Ŝ ^̂ n̂̂ D̂ fjendant its

Statement of Position, including, but not limited to, any factual

data, analysis, or opinion supporting that position and all

supporting documentation relied upon. EPA's Statement of Position

shall include a statement as to whether formal dispute resolution

should proceed under Paragraph 68 or 69. Within ,14L_days after

receipt of EPA's Statement of Position, Settling Defendant may submit

a Reply.

c. If there is disagreement between EPA and the Settling

Defendant as to whether dispute resolution should proceed under

Paragraph 68 or 69, the parties to the dispute shall follow. the

procedures set forth in the paragraph determined by EPA to be

applicable. However, if the Settling Defendant ultimately appeals to

the Court to resolve the dispute, the Court shall determine which

paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 68 and 69.

68. Formal dispute resolution for disputes pertaining to the
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selection or adequacy of any response action'and all other disputes

that are accorded review on the administrative record under

applicable principles of administrative law .shall - be conducted

pursuant to the procedures set forth in this Paragraph. For purposes

of this Paragraph, the adequacy of any response action includes,

without limitation: (1) the adequacy or appropriateness of plans,

procedures to implement plans, or any other items requiring approval

by EPA undfcjifethis Consent -Decree;,::<and̂ i,(̂ }̂ êĵ ajĝ gâ y-pf the

performance of response actions taken pursuant to this Consent

Decree. Nothing in this Consent Decree shall be construed to allow

any dispute by Settling Defendant regarding the validity of the ROD'S

provisions.

a. An administrative record of the dispute shall be

maintained by EPA and shall contain all statements of position,

including supporting documentation, submitted pursuant to this

Section. Where appropriate, EPA may allow submission of supplemental

statements of position by the parties to the dispute.

b. The Director of the Superfund Division, EPA Region V,

will expeditiously issue a final administrative decision resolving

the dispute based on the administrative record described in Paragraph

68. a This decision shall be binding upon the parties to the

dispute, subject only to the right to seek judicial review pursuant

to Paragraph 68.c. and d.

c. Any administrative decision made by EPA pursuant to
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Paragraph 68.b. shall be reviewable by this Court, provided that a

motion for judicial review of the decision is filed by the Settling

Defendant with the Court and served on all Parties within 10 days of

receipt of EPA's decision. The motion shall include a description of

the Hatter in dispute, the efforts made by the parties to resolve it,

the relief requested, and the schedule, if any, within which the

dispute must be resolved to ensure orderly implementation of this

Consent Decree. The United States may file >aifeSpiSifi8£Hr,b Settling

Defendant's motion.

d. In proceedings on any dispute governed by this

Paragraph, Settling Defendant shall have the burden of demonstrating

that the decision of the Superfund Division Director is arbitrary and

capricious or otherwise not in accordance with law. Judicial review

of EPA's decision shall be on the administrative record compiled

pursuant to Paragraph 68.a.

69. Formal dispute resolution for disputes that neither pertain

to the selection or adequacy of any response action nor are otherwise

accorded review on the administrative record under applicable

principles of administrative law, shall be governed by this

Paragraph.

a. Following receipt of Settling Defendant's Reply

submitted pursuant to Paragraph 6*7, the Director of the Superfund

Division, EPA Region V, will issue a final decision resolving the

dispute. The Superfund Division Director's decision shall be binding
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on the parties to the dispute unless, withiris10 days of receipt of

the decision, the Settling Defendant files with the Court and serves

on the parties to the dispute a motion for judicial review of the

decision setting forth the matter in dispute, the efforts made by the

parties to resolve it, the relief requested, and the schedule, if

any, within which the dispute must be resolved to ensure orderly

implementation of the Consent Decree. The United States may file a

response to^Settling Defendant's motion.: ;̂ y;-̂ ;ŝ 3̂̂ Ŝ::,

b. Notwithstanding Paragraph M of Section I (Background)

w of this Consent Decree, judicial review of any dispute governed by

this Paragraph shall be governed by applicable principles of law.

70. The invocation of formal dispute resolution procedures

under this Section shall not extend, postpone or affect in any way

any obligation of the Settling Defendant under this Consent Decree,

not directly in dispute, unless EPA or the Court agrees otherwise.

Stipulated penalties with respect to the disputed matter shall

m̂ continue to accrue but payment shall be stayed pending resolution of

the dispute as provided in Paragraph 79. Notwithstanding the stay of

payment, stipulated penalties shall accrue from the first day of

: noncompliance with any applicable provision of this Consent Decree.

In the event that the Settling Defendant does not prevail on the

disputed issue, stipulated penalties shall be assessed and paid as

provided in Section XX (Stipulated Penalties).
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XX. STIPULATED PENALTIES

71. Settling Defendant shall be liable for stipulated penalties

in the amounts set forth in Paragraphs 72, 73 and 74 to the United

States for failure to comply with the requirements of this Consent

Decree specified below, unless excused under Section XVIII (Force

Majeure). "Compliance" by Settling Defendant shall include

completion of the activities under this Consent Decree or any work

plan or other plan approved under this . ConsentyjjDecree-- identified

below in accordance with all applicable requirements of law, this

Consent Decree, the SON, and any plans or other documents approved by

EPA pursuant to this Consent Decree and within the specified time

schedules established by and approved under this Consent Decree.

72. a. The following stipulated penalties shall accrue per

violation per day for any noncompliance identified in subparagraph b

of this Paragraph 72.:

PENALTY PER VIOLATION
PER DAY PERIOD OF NONCQMPLIANCE
$ 500 Days 1>14
$ 1,000 Days 15-30
$ 2,000 Days 31+

b. Failure to meet the compliance milestones for the following

activities, which are set forth in Section V. of the SOW, shall

subject Settling Defendant to the stipulated penalties established in

subparagraph a of this Paragraph 72:
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FINAL RD/RA WORK PLAN
PRE-DESIGN STUDY REPORTS

. INSTALL MONITORING WELL SYSTEM
LONG TERM MONITORING PLAN •••'»
FINAL BGWDCP REPORT ' :
FINAL SVE DESIGN
INITIATE CONSTRUCTION OF SVE

73. a. The following stipulated penalties shall accrue per

violation per day for any noncompliance identified in subparagraph b:

PENALTY PER VIOLATION . ^̂ m;-S|
PER DAY PERIOD OF NQNCOMPLIANCE
$ 250 DAYS 1-14
$ 500 DAYS 15-30
$ 1,000 DAYS 31+

b. Failure to meet the compliance milestones for the

following activities, which are set forth in Section V., of the SOW,

shall subject Settling Defendant to the stipulated .penalties

established in subparagraph a of this Paragraph 73:

FINAL QUALITY ASSURANCE PROJECT PLANS
FINAL O&M PLAN
FINAL COMPLETION OF CONSTRUCTION OF SVE REPORT

74. The following stipulated penalties shall be payable per

violation per day to the United States for failure to make payments

when due or failure to submit timely or adequate monthly progress

reports or other written documents pursuant to Section X. (Reporting

Requirements) of this Consent Decree or annual SVE, long term

monitoring and operation and maintenance reports:

PENALTY PER VIOLATION
PER DAY PERIOD OF NONCOMPLIANCE

$ 250 DAYS 1-14
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S 500 DAYS 15-30
$1,000 DAYS 31+

75. In the event that EPA assumes performance of a portion or all

of the Work pursuant to Paragraph 88 of Section XXI (Covenants Not to

Sue by Plaintiffs) and in lieu of any other stipulated penalties that

may apply under Paragraphs 72, 73 and 74, Settling Defendant shall be

liable for a one-time stipulated penalty in the amount of $500,000.

76. All penalties shall begin to accrue on the day after the

complete performance is due or the day a violation occurs, and shall

continue to accrue through the final day of the correction of the

noncompliance or completion of the activity. However, stipulated

penalties shall not accrue: (1) with respect to a deficient

submission under Section XI (EPA Approval of Plans and Other

Submissions), during the period, if any, beginning on the 31st day

after EPA's receipt of such submission until the date that EPA

notifies Settling Defendant of any deficiency; (2) with respect to a

decision by the Director of the Superfund Division, EPA Region V,

under Paragraph 68.b. or 69.a. of Section XIX (Dispute Resolution),

during the period, if any, beginning on the tenth day after the date

that Settling Defendant's reply to EPA's Statement of Position is

received until the date that the Director issues a final decision

regarding such dispute; or (3) with respect to judicial review by

this Court of any dispute under Section XIX (Dispute Resolution),

during the period, if any, beginning on the 31st day after the

Court's receipt of the final submission regarding the dispute until
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the date that the Court issues a final decision regarding such

dispute. Nothing herein shall prevent the simultaneous accrual of
'' :-' ."*>• .

separate penalties for separate violations of this Consent Decree.

77. Following EPA's determination that Settling Defendant has

failed to comply with a requirement of this Consent Decree, EPA

shall give Settling Defendant written notification of the same and

describe the noncompliance. EPA shall send the Settling Defendant a

written demand for the payment of the penaltiesZifHO^eSeerirpenalties

shall accrue as provided in the preceding Paragraph regardless of

whether EPA has notified the Settling Defendant of a violation.

78. All penalties accruing under this Section shall be due and

payable to the United States within 30 days of the Settling

Defendant's Receipt from EPA of a demand for payment of the

penalties, unless Settling Defendant invokes the Dispute Resolution

procedures under Section XIX (Dispute Resolution). All payments to

the United States, under this Section shall be paid by certified or

cashier's check(s) made payable to "EPA Hazardous Substances

Super fund,1* shall be mailed to U.S. EPA Region V, Attention:

Superfund Accounting, P. 0. Box 70753, Chicago, Illinois 60673, shall

indicate that the payment is for stipulated penalties, and shall

reference the EPA Region and Site/Spill ID Number 05AS, the DOJ Case

Number 90-11-2-06028, and the name and address of the party making

payment. Copies of check(s) paid pursuant to this Section, and any

accompanying transmittal letter(s), shall be sent to the United
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States as provided in Section XXVI (Notices and Submissions).

79. The payment of penalties shall not alter in any way

Settling Defendant's obligation to complete the performance of the

Work required under this Consent Decree.

80. Penalties shall continue to accrue as provided in Paragraph

76 during any dispute resolution period, but need not be paid until

the following:

a.. If the dispute is resolved by agreement or by a

decision of EPA that is not appealed to this Court, accrued penalties

determined to be owing shall be paid to EPA within 15 days of the

agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United

States prevails in whole or in part. Settling Defendant shall pay all

accrued penalties determined by the Court to be owed to EPA within 60

days of receipt of the Court's decision or order, except as provided

in Subparagraph c below;

c. If the District Court's decision is appealed by any

Party, Settling Defendant shall pay all accrued penalties determined

by the District Court to be owing to the United States into an

interest-bearing escrow account within 60 days of receipt of the
%

Court's decision or order. Penalties shall be paid into this account

as they continue to accrue, at least every 60 days. Within 15 days

of receipt of the final appellate court decision, the escrow agent

shall pay the balance of the account to EPA or to Settling Defendant
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to the extent that it prevails.

81. a. If Settling Defendant fails to pay stipulated penalties

when due, the United States may institute proceedings to collect the

penalties, as well as interest. Settling Defendant shall pay

Interest on the unpaid balance, which shall begin to accrue on the

date of demand made pursuant to Paragraph 78.

b. Nothing in this Consent Decree shall be construed as

prohibitingpfcaltering, or in any way limi'ting|-a:K̂ 3sSKSa:itVrof the

United States to seek any other remedies or sanctions available by

virtue of Settling Defendant's violation of this Decree or of the

statutes and regulations upon which it is based, including, but not

limited to, penalties pursuant to Section 122(1) of CERCLA.

Provided, however, that the United States shall ~*n6t~. seek civil

penalties pursuant to Section 122(1) of CERCLA for any violation for

which a stipulated penalty is provided herein, except in the case of

a willful violation of the Consent Decree.

82. Notwithstanding any other provision of this Section, the

United States may, in its unreviewable discretion, waive any portion

of stipulated penalties that have accrued pursuant to this Consent

Decree.

XXI. COVENANTS NOT TO SUE BY PLAINTIFF

83. In consideration of the actions that will be performed and

the payments that will be made by the Settling Defendant under the
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terns of the Consent Decree, and except as specifically provided in

Paragraphs 84, 85, and 87 of this Section, the United States

covenants not to sue or to take administrative. action against

Settling Defendant pursuant to Sections 106 and 107 (a) of CERCLA, 42

U.S.C. SS9606 and 9607(a), and Section 7003 of RCRA, 42 O.S.C. §6973

relating to the Site. Except with respect to future liability, these

covenants not to sue shall take effect upon the receipt by EPA of the

payments required by Paragraph 54 of g**̂ ;*™1 "3PfftfrtBBJtfTTirg**"><>nt' of

Response Costs). With respect to future liability, these covenants

not to sue shall take effect upon Certification of Completion of

Remedial Action by EPA pursuant to Paragraph 51.b of Section XIV

(Certification of Completion). These covenants not to sue are

conditioned upon the satisfactory performance by ̂Settling ..Defendant

of its obligations under this Consent Decree. These covenants not to

sue extend only to the Settling Defendant and do not extend to any

other person.

84. United States' Pre-certification reservations.

Notwithstanding any other provision of this Consent Decree, the

United States reserves, and this Consent Decree is without prejudice

to, the right to institute proceedings in this action or in a new

action, or to issue an administrative order seeking to compel

Settling Defendant (1) to perform further response actions relating

to the Site or (2) to reimburse the United States for additional

costs of response if, prior to Certification of Completion of the
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Remedial Action:

(i) conditions at the Site, previciu4ly unknown to EPA, are

discovered, or

(ii) information, previously unknown to EPA, is received, in

whole or in part,

and these previously unknown conditions or information together with

any other relevant information indicates that the Remedial Action is

not protective of human health or'the envirdnioeî ^̂ ^̂ v̂;--:

85. United States' Post—certification reservations.

v
Notwithstanding any other provision of this Consent Decree, the

United States reserves, and this Consent Decree is without prejudice

to, the right to institute proceedings in this action or in a new

action, or to issue an administrative order seeking -to compel

Settling Defendant (1) to perform further response actions relating

to the Site- or (2) to reimburse the United States for additional

costs of response if, subsequent to Certification of Completion of

¥ the Remedial Action:

(i) conditions at the .Site, previously unknown to EPA, are

discovered, or

(ii) information, previously unknown to EPA, is received,

in whole or in part,

and these previously unknown conditions or this information together

with other relevant information indicate that the Remedial Action is

not protective of human health or the environment.

76

Case 1:99-cv-00414-JMB     ECF No. 15-2,  PageID.114     Filed 05/12/26     Page 78 of 132



86. For purposes of Paragraph 84, the information and the

conditions known to EPA shall include only that information and those
i

conditions known to EPA as of the date the ROD was signed and set

forth in the Record of Decision for the Site; the administrative

record supporting the Record of Decision; the Plume Profiling

Investigation (data transmitted to EPA/MDEQ August 25, 1998); the SVE

Pilot Test (data transmitted to EPA/MDEQ August 28, 1998); and the

EPA Kerr Laboratory John Wilson Lake Investigation ̂{dajg-received by

Bosch June 22, 1998). For purposes of Paragraph 85, the information

and the conditions known to EPA shall include only that information

and those conditions known to EPA as of the date of Certification of

Completion of the Remedial Action and set forth in the Record of

Decision, the administrative record supporting thê  Record of

Decision, the Plume Profiling Investigation (data transmitted to

EPA/MDEQ August 25, 1998); the SVE Pilot Test (data transmitted to

EPA/MDEQ August 28, 1998); and the EPA Kerr Laboratbry John Wilson

Lake Investigation (data received by Bosch June 22, 1998); the post-

ROD administrative record, or in any information received by EPA

pursuant to the requirements of this Consent Decree prior to

Certification of Completion of the Remedial Action.

87. General reservations of rights. The covenants not to sue set

forth above do not pertain to any matters other than those expressly

specified in Paragraph 83. The United States reserves, and this

Consent Decree is without prejudice to, all rights against Settling
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Defendant with respect to all other matters, including but not

limited to, the following:

(1) claims based on a failure by Settling-Defendant to meet

a requirement of this Consent Decree;

(2) liability arising from the past, present, or f u t u r e

disposal, release, or threat of release of Waste Materials outside

of the Site;

• •-.•-,--..? .-•:• (3) pliability for future disposal;* of ̂aĵ ê ĵ â ejrjLalj. at the

Site, other than as provided in the ROD, the Work, this Consent

^f Decree, or otherwise ordered by EPA;

(4) liability for damages for injury to, destruction of, or

loss of natural resources, and for the costs of any natural

resource damage assessments; , ,,,,,<;;„:.

(5) criminal liability;

(6) liability for violations of federal or state law which

occur during or after implementation of the Remedial Action; and

(7) liability, prior to Certification of Completion of
Jk̂ A

the Remedial Action, for additional response actions that EPA

determines are necessary to achieve Performance Standards, but

that cannot be required pursuant to Paragraph 13 (Modification

of the SOW or Related Work Plans).

88. Work Takeover. In the event EPA determines that Settling

Defendant has ceased implementation of any portion of the Work, are

seriously or repeatedly deficient or late in their performance of the
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Work, or are implementing the Work in a manner which may cause an

endangennent to human health or the environment, EPA may assume the

performance of all or any portions of the Work as EPA determines

necessary. Settling Defendant may invoke the procedures set forth in

Section XIX (Dispute Resolution), Paragraph 68, to dispute EPA's

determination that takeover of the Work is warranted under this

Paragraph. Costs incurred by the United States in performing the

Work pursuant to this Paragraph shall be considered-Future Response

Costs that Settling Defendant shall pay pursuant to Section XVI

(Reimbursement of Response Costs).

89. Notwithstanding any other provision of this Consent Decree,

the United States retains all authority and reserves all rights to

take any and all response actions authorized by law. - -

XXII. CQVEMAMTS BY SETTLING DEFENDANTS

90. Covenant Not £ft Sjie.. Subject to the reservations in

Paragraph 91, Settling Defendant hereby covenants not to sue and

agrees not to assert any claims or causes of action against the

United States with respect to the Site or this Consent Decree,

including, but not limited to:

a. any direct or indirect claim for reimbursement from the

Hazardous Substance Superfund (established pursuant to the Internal

Revenue Code, 26 U.S.C. S 9507) through CERCLA Sections 106(b)(2),

107, 111, 112, 113 or any other provision of law;
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b. any claims against the United States, including any

department, agency , or instrumentality of the United States under
'' "' v... . /'•?-̂ '

CERCLA Sections 107 or 113 related to the Site, or

c. any claims arising out of response activities at the

Site, including claims based on EPA's selection of response actions,

oversight of response activities or approval of plans for such

activities.

The Settling Defendant reserves, and this Consent Decree is
- '- • i» » . . . . . . . , . . - , . .... ̂,5.*, >i,(l̂ '-T-•»"•>••'•-• ̂  •"" '-

without prejudice to, claims against the United States, subject to

W the provisions of Chapter 171 of Title 28 of the United States Code,

for money damages for injury or loss of property or personal injury

or death caused by the negligent or wrongful act or omission of any

employee of the United States while acting within the scope of his

office or employment under circumstances where the United States, if

a private person, would be liable to the claimant in accordance with

the law of the place where the act or omission occurred. However,

any such claim shall not include a claim for any damages caused, in

whole or in part, by the act or omission of any person, including any

contractor, who is not a federal employee as that term is defined in

28 U.S.C. § 2671; nor shall any such claim include a claim based on

EPA's selection of response actions, or the oversight or approval of

the Settling Defendant's plans or activities. The foregoing applies

only to claims which are brought pursuant to any statute other than

CERCLA and for which the waiver of sovereign immunity is found in a
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statute other than CERCLA.

1.Nothing in this Consent Decree shall be deemed to constitute

preauthorization of a claim within the meaning of Section 111 of

CERCLA, 42 U.S.C S 9611, or 40 C.F.R. § 300.700(d).

XXIII. EFFECT OF SETTT.EMENT; CQNTRIBOTION PROTECTION

93. Nothing in this Consent Decree shall be construed to create

any rights in, or grant any cause of action to,—any-person not a

Party to this Consent Decree. The preceding sentence shall not be

construed to waive or nullify any rights that any person not a

signatory to this decree may have under applicable law. Each of the

Parties expressly reserves any and all rights (including, but not

limited to, any right to contribution), defenses, claims, demands,

and causes of action which each Party may have with respect to any

matter, transaction, or occurrence relating in any way to the Site

against any person not a Party hereto.

94. The Parties agree, and by entering this Consent Decree this

Court finds, that the Settling Defendant is entitled, as of the

effective date of this Consent Decree, to protection from

contribution actions or claims as provided by CERCLA Section

113if;i2/, 42 U.S.C. § 9613»f)i2, for .T.a liters aaoresseo _:. i:._o

Consent Decree.

95. The Settling Defendant agrees that with respect to any suit

or claim for contribution brought by them for matters related to this

SI
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Consent Decree they will notify the United States in writing no later

than 60 days prior to the initiation of such suit or claim.

96. The Settling Defendant also agrees that-with respect to any

suit or claim for contribution brought against them for matters

related to this Consent Decree they will notify in writing the United

States within 10 days of service of the complaint on them. In

addition, Settling Defendant shall notify the United States within 10

days of service or receipt of any Motion for Summary-Judgment and
• *'"•_*'• - • * • , V. .. • -I*!-1.--'-,-- *l̂ -.-ft*«Vu*«««»S»IW-l****i-*̂ V•• •-

within 10 days of receipt of any order from a court setting a case

for trial.

97. In any subsequent administrative or judicial proceeding

initiated by the United States for injunctive relief, recovery of

response costs, or other appropriate relief relating_to the Site,

Settling Defendant shall not assert, and may not maintain, any

defense or claim based upon the principles of waiver, res judicata.

collateral estoppel, issue preclusion, claim-splitting, or other

defenses based upon any contention that the claims raised by the

United States in the subsequent proceeding were or should have been

brought in the instant case; provided, however, that nothing in this

Paragraph affects the enforceability of the covenants not to sue set

forth in Section XXI (Covenants Not to Sue by Plaintiffs).

XXIV. ACCESS J_0_ INFORMATION

98. Settling Defendant shall provide to EPA, upon request, copies
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of all documents and information within its possession or control or

that of its contractors or agents relating to the implementation of

this Consent Decree, including, but not limited to, sampling,

analysis, chain of custody records, manifests,, trucking logs,

receipts, reports, sample traffic routing, correspondence, or other

documents or information related to the Work. Settling Defendant

shall also make available to EPA for purposes of investigation,

information gathering, or testimony, its employees,-—agents, or

representatives with knowledge of relevant facts concerning the

performance of the Work.

99. a. Settling Defendant may assert business confidentiality

claims covering part or all of the documents or information submitted

to Plaintiff under this Consent Decree to the extent permitted by and

in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. §

9604(e)(7), and 40 C.F.R. S 2.203(b). Documents or information

determined to be confidential by EPA will be afforded the protection

specified in 40 C.F.R. Part 2, Subpart B. If no claim of

confidentiality accompanies documents or information when they are

submitted to EPA, or if EPA has notified Settling Defendant that the

documents or information are not confidential under the standards of

Section 104(e)(7) of CERCLA, the public may be given access to such

documents or information without further notice to Settling

Defendant.

b. The Settling Defendant may assert that certain documents.
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records and other information are privileged under the attorney-

client privilege or any other privilege recognized by federal law. If

the Settling Defendant asserts such a privilege- in lieu of providing

documents, it shall provide the Plaintiff with the following: (1)

the title of the document, record, or information; (2) the date of

the document, record, or information; (3) the name and title of the

author of the document, record, or information; (4) the name and

title of each addressee and recipient; (5)i a^ d^cription of the

contents of the document, record, or information: and (6) the
mm
^r privilege asserted by Settling Defendant. However, no documents,

reports or other information created or generated pursuant to the

requirements of the Consent Decree shall be withheld on the grounds

; that they are privileged except (i) drafts of final documents; (ii)
,i

• I!

|| documents generated for Dispute Resolution proceedings (Section XIX)
f.
| that are not Statements of Position or Replies; or (iii) documents

I is

I jj which have been provided to the neutral as confidential under the

terms of an alternative dispute resolution agreement.

100. No claim of confidentiality shall be made with respect to

any data generated pursuant to this Consent Decree, including, but

not limited to, all sampling, analytical, monitoring, hydrogeologic,

scientific, chemical, or engineering data, or any other documents or

information evidencing conditions at or around the Site.
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XXV.RETENTION QE RECORDS

101. Until 30 years after entry of this Consent Decree the
f

Settling Defendant shall preserve and retain all records and

documents now in its possession or control or which come into its

possession or control that relate in any manner to the performance of

the Work or liability of any person for response actions conducted

and to be conducted at the Site, regardless of any corporate

retention policy to the contrary. Until 30 years after̂ entry of this

Consent Decree Settling Defendant shall also instruct its contractors

and agents to preserve all documents, records, and information of

whatever kind, nature or description relating to the performance of

the Work.

102. At the conclusion of this document retention period,

Settling Defendant shall notify the United States at least 90 days

prior to the destruction of any such records or documents, and, upon

request by the United States, Settling Defendant shall deliver any

such records or documents to EPA. However, Settling Defendant shall

retain and shall not destroy any of the following documents until ten

(10) years after Settling Defendant's receipt of EPA's notification

pursuant to Paragraph 51.b of Section XIV (Certification of

Completion of the Work):
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Remedial Investigation Report
Feasibility Study Report
Record of Decision
Consent Decree (and Appendices)
Long-Term Monitoring Plan (including Contingency Plan)
RD/RA Work Plans

Following the initial 30-year period after entry of this Consent

Decree, for all other documents subsequently created, Settling

Defendant shall retain such records until completion of the next

five-year review undertaken pursuant to Section VII. Following
. . . • • . - - . .•i--<f-.'*?inK»v»*'ii?r w v •-?*-.*V"r- •

- • •.- . '. - '' - • t- r. ,̂ î .*-\<v*̂ 4+fi&ta&i+r-3f*Xn't*f**:-i**f?fr-M*̂ -* ~ '

approval of the five-year review documents, Settling Defendant shall

-j notify the United States at least 90 days prior to the destruction of
W

such records or documents and, upon request by the United States

Settling Defendant shall deliver documents to such parties. The

Settling Defendant may assert that certain documents, records and

other information are privileged under the attorney-client privilege

or any other privilege recognized by federal law. If the Settling

Defendant assert such a privilege, they shall provide'the Plaintiff

with the following: (1) the title of the document, record, or

|||| information; (2) the date of the document, record, or information;

(3) the name and title of the author of the document, record, or

information; (4) the name and title of each addressee and recipient;

(5) a description of the subject of the document, record, or

information; and (6) the privilege asserted by Settling Defendant.

However, no documents, reports or other information created or

generated pursuant to the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.
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103. Settling Defendant hereby certifies that, to the best of

its knowledge and belief, after thorough inquiry, it has not altered.

Mutilated, discarded, destroyed or otherwise disposed of any records,

documents or other information relating to its potential liability

regarding the Site since notification of potential liability by the

United States or the filing of suit against it regarding the Site and

that it has fully complied with any and all EPA requests for

information pursuant to Section 104(e) and 122(e>—of CERCLA, 42
• T

O.S.C. 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XXVI. NOTICES AMD SUBMISSIONS

104. Nhenever, under the terms of this Consent Decree, written

notice is required to be given or a report or other document is

required to be sent by one Party to another, it shall be directed to

the individuals at the addresses specified below, unless those

individuals or their successors give notice of a change to the other

Party in writing. All notices and submissions shall be considered

effective upon receipt, unless otherwise provided. Written notice as

specified herein shall constitute complete satisfaction of any

written notice requirement of the Consent Decree with respect to the

Onited States, EPA, and the Settling Defendant, respectively.
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As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural.Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DOJ #90-11-2-06028

And

William E. Muno
Director Superfund Division
United States Environmental Protection Agency,
Region V
77 W. Jackson Blvd.
Chicago, Illinois 60604

to EPA:

Kenneth Glatz
EPA Project Coordinator
United States Environmental Protection Agency
Region V
77 W. Jackson Blvd.
Chicago, Illinois 60604
Mail Code SR-6J

to the Settling Defendant:

Gregory Kerr
Manager, Health Safety & Environmental
Bosch Braking System Corp.
3737 Red Arrow Highway
St. Joseph, Michigan 49085

And

David Van Slyke, Esq.
Preti, Flaherty, Beliveau & Pachios, LLC
One City Center
P.O. Box 9546
Portland, ME 04112-9546

And

Karl D. Kasper
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Settling Defendant's Project Coordinator
Hoodard & Curran
41 Hutchins Drive
Portland, ME 04102

Any notice or other communications with the State regarding this

Consent Decree shall be sent to:

Mark Henry
State Project Coordinator
Michigan DEQ
P.O. Box 30426
Lansing, MI 48909-7973

XXVII. EFFECTIVE DATE

105. The effective date of this Consent Decree shall be the date

upon which this Consent Decree is entered by the Court, except as

otherwise provided herein.

XXVIII. RETEliTIQN OF JDRISDICTIQM

106. This Court retains jurisdiction over both the subject matter

of this Consent Decree and the Settling Defendant for the duration of

the performance of the terms and provisions of this Consent Decree

for the purpose of enabling any of the Parties to apply to the Court

at any time for such further order, direction, and relief as may be

necessary or appropriate for the construction or modification of this

Consent Decree, or to effectuate or enforce compliance with its

terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof.

XXIX. APPENDICES
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107. The following appendices are attached to and incorporated

into this Consent Decree:

"Appendix A" is the ROD;

"Appendix B" is the SOW;

"Appendix C" is Site Map;

"Appendix D" is the Draft Notice of Obligations to Successors-in-

Title;
- - . - • • ' • % ' ' • • • - ''-.:.••• :.•»!.•:-•-•?•:••?&?"**•*>':-?*•*•?''• :

"Appendix E" is the Draft Easement;

fcj "Appendix F" is the List of Site Access Agreements;

"Appendix G" is the List of Restrictive Covenants; and

"Appendix H" is the Berrien County, Michigan Private and Type III

Public Groundwater Supply Ordinance.

XXX. COMMUNITY RELATIONS

108. Settling Defendant shall propose to EPA their participation

in the community relations plan to be developed by EPA. EPA will

determine the appropriate role for the Settling Defendant under the

if̂ Plan. Settling Defendant shall also cooperate with EPA in providing

information regarding the Work to the public. As requested by EPA,

Settling Defendant shall participate in the preparation of such

information for dissemination to the public and in public meetings

which may be held or sponsored by EPA to explain activities at or

relating to the Site.
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XXXI. MODTFTCATTQM

109. Schedules specified in this Consent Decree for coMpletion-of

the Work May be Modified by agreeMent of EPA-- anoS -the> Settling

Defendant. All such Modifications shall be Made in writing. ,

Except as provided in Paragraph 13 ("Modification of the SOW or 'V

related Work Plans"), no Material Modifications shall be Made tô the "̂

SOW without written notification to and written approval of the

United States, Settling Defendant, and the-.Court̂ ftEip̂ ôrproviding

its approval to any Modification, the United States will provide the

State with a reasonable opportunity for review and coMMent on the

proposed Modification. Modifications to the SOW other than to the
":"•;.;

schedules in the SOW or Work Plans required pursuant to the SO»:tfeit,

do not Materially alter that docuMent - -May
- ~i .-.. • - . - '"•»"T»-* • •'

agreeMent between EPA, after providing the State with a reasonable
r- ~~ - - *' • ,7 C5t.-

opportunity for review and coMMent on the proposed Modification, "and

the Settling Defendant.

111. Nothing in this Decree shall be deesed to alter the

Court's power to enforce, supervise or approve Modifications to"this

Consent Decree. . »..-.'" v »•-•-•'•
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XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

112. This Consent Decree shall be lodged with the Court for

a period of not less than thirty (30) days for public notice and

comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.

§ 9622(d) (2), and 28 C.F.R. § 50.7. The United States reserves the

right to withdraw or withhold its consent if the comments regarding

the Consent Decree disclose facts or considerations which indicate

that the Consent Decree is inappropriate, improper, or inadequate.

Settling Defendant consents to the entry of this Consent Decree

without further notice.

113. If for any reason the Court should decline to approve

this Consent Decree in the form presented, this agreement is voidable

''"•• : '̂•$$•'$
at the sole discretion of any Party and the terms of the agreement

may not be used as evidence in any litigation between the Parties.

XXXIII. SIGNATORIES/SERVICE

114. Each undersigned representative of the Settling Defendant to

this Consent Decree, the Assistant Attorney General for Environment

and Natural Resources of the Department of Justice, and the U. S.

Environmental Protection Agency certifies that he or she is fully

authorized to enter into the terms and conditions of this Consent

Decree and to execute and legally bind such Party to this document.

115. The Settling Defendant hereby agrees not to oppose entry

of this Consent Decree by this Court or to challenge any provision of
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this Consent Decree unless the United States has notified the

Settling Defendant in writing that it no longer supports entry of the

Consent Decree.

116. The Settling Defendant shall identify, on the attached

signature page, the name, address and telephone number of an agent

who is authorized to accept service of process by mail on behalf of

that Party with respect to all matters arising under or relating to

this Consent Decree. Settling Defendant hereby agrees to accept

service in that manner and to waive the formal service requirements

set forth in Rule 4 of the Federal Rules of Civil Procedure and any

applicable local rules of this Court, including, but not limited

X^
to, service of a summons. SO ORDERED, THIS ̂  DAY OF

United States District Judge

DOUGLAS W. HILLMAN
SENIOR JUDGE
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. Robert Bosch Corporation relating to

the Bendix/Bosch Braking Systems Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: _
JOEL M. 'GOSS
Section Chief
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

DAVID. S.
Environmental Enforcement Section
Environment and Natural Resources

Division
U.S. Department of Justice
Washington, D.C. 20530

MICHAEL H. DETTMER
United States Attorney

W. FRANCESCA FERGUSON
Assistant United States Attorney
Western District of Michigan
U.S. Department of Justice
Post Offixe Box 208
Grand Rapids, MI 49501-0208
(616) 456-2404

J
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jional Administrator,
legion V

rO.S. Environmental Protection
Agency

iL
^̂ J6hn H. Tielsch
Assistant Regional Counsel
Region V
U.S. Environmental Protection

Agency ^̂ .̂ .-r
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United States v. Robert Bosch Corporation
Consent Decree Signature Page

THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Robert Bosch Corporation, relating to
the Bendix/Bosch Braking Systems Superfund Site.

FOR BOSCH BRAKING SYSTEMS, A DIVISION OF ROBERT BOSCH CORPORATION

Date: 77Wc/30.W?
* Gary M./Xfaunders

Executive Vice President and Chief
Financial Officer
Robert Bosch Corporation

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

David B. Van Slyke, Esq.
Environmental Practice Group Chair
Preti, Flaherty, Beliveau, Pachios & Haley, LLC
One City Center
P.O. Box 9546
Portland, ME 04112-9546
Tel. Number: (207) 791-3000
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APPENDIX A

RECORD OF DECISION

REMEDIAL ACTION

BENDDC SUPERFUND SITE

ST. JOSEPH, MICHIGAN

September, 1997
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DECLARATION

SELECTED REMEDIAL ACTION
FOR THE

BENDDt SUPERFUND SITE
ST. JOSEPH, MICHIGAN

STATEMENT OF BASIS AND PURPOSE

This decision ifanmmt presents the selected remedial action for the Bendix Superfuod Site (Bendix
Site) in St. Joseph, Michigan and describes the legal ar"1 technical basis for the selection. The remedial
action HUM rhna-n rn acenrriance with the Comprehensive Fnvimnmgntai Regpnny* Compensation, and

Liability Act (CERCLA) of 1980, as amended by the Superfund Amendments and Reauthorization Act
(SARA) of 1986, and is in compliance with the National Oil and Hazardous Subsltaaces Pollution
Contingency Plan (NCP) to the extent practicable. This decision is supported by documentation
contained in the Administrative Record for the Bendix Site.

The State of Michigan Department of Environmental Quality (MDEQ) concurs with the selected
remedy.

ASSESSMENT OF THE BENDIX SITE

Actual or threatened releases of hazardous substances from this Bendix Site, if not addressed by
implementing the response action selected in mis Record of Decision (ROD), present a potential future
threat to public health, welfare, or the environment.

DESCRIPTION OF THE SELECTED REMEDY

This final remedial action addresses contamination associated with two ground water plumes at the
Bendix Site (Western Plume and Eastern Plume). The statutory and regulatory requirements for the
remedial action at the Bendix Site are to:

• Reduce/eliminate the potential risks to human health associated with exposure to
chlorinated volatile organic compounds (VOCs) in the Western and Eastern
Plumes;

• Reduce the concentrations of VOCs in the Western and Eastern Plumes to drinking
water standards;

• Reduce/control the VOC source of contaminants; and
Satisfy Applicable or Relevant and Appropriate Requirements (ARARs).

The selected remedial alternative for the Bendix Site is Alternative 3: Ground Water Institutional
Controls and Deed Restrictions, Soil Vapor Extraction (Eastern Plume Inferred Source Removal), and
Monitored Natural Attenuation (Eastern and Western Plumes). The selected remedy focuses on
confirming and monitoring the natural degradation of contaminants that is occurring in the Western and
Eastern Plumes. If GSI criteria exccedences are predicted or detected through monitoring, contingency
plans will be implemented to insure compliance with the GSI criteria. In addition, a soil vapor extraction
(S VE) system in the vicinity of the Eastern Plume source area would be used to control/reduce VOCs
in the vadose zone soils. The major components of this remedy include:
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Environmental momtnhng to evaluate the effectiveness of oatnral J""*"<I''FI
DfQCCSSCS Ifl (DC

• Deed restrictions to prohibit figure ground watt
• T JM* me tgghcaom to regret access to Bendix Site-related VOCs m vadose zone

sods
• Natural ytgiimtinn of ground water Phones to ":•*'""* liesuuuxn of ground

• Five-year sue reviews

In «**itif»i the fallowing three «i«nfi •!«*.« will be implrmBUed to address the Eastern Plume source

: of exstmg cover system to mnanae infiltration of ptn, ipil ahon to VOCs
in vadose zone soils and le&unl arms to/direct uaitai I widi those soils
Opaation of SVE system to control/reduce contmninants in the vadose mne

i of SVE vapor ph«*e '^-"'Hfi'l system to remove VOCs firom the "pjt<inrnt

STATUTORY DBTERMINATIOPIS

The ic Itttfj t*"""*y is pro<Bcnve of *••"»« >«**iii« and the environment, complies with federal and
tint are legatty ayptk^Mf or i(Jb*aut and apprnpnatr to the inirdul acbon, and is cost

This icuiedy aofizes ^ffnuuti* iolutiom and aim native d ratlin* or lesouue recovery
t to ok "*^̂ «™"" extent practicable and satisfies die statutory uiefaeuce for remedies that

i in itHtfmt that t""fc"»'« toxidty, mobility, or volume as a prinr ipal t 'fc im li

*»«. tha remedy wil result n hazardous surnranrri rrrnaining on site, a review will be mnrrnrttid widnn
years rfa* start-up of rJbe remedial action to ensure thai die remedy cmiimrs to provide adequate

^i Vtftb v** tf* envircMmenL This review will be conducted at feast every five years as
long as hazardous substances are present above heahh-based clean-up tevds.

STATE CONCURRENCE

Upon receipt. UK State of Michigan concurrance letter will be included in die Administrative Record and
Appendix A of das ROD

William E Muno ( ' 'Date
Superfund Division Director
U S EPA Region V

Case 1:99-cv-00414-JMB     ECF No. 15-2,  PageID.140     Filed 05/12/26     Page 104 of
132



DECISION SUMMARY

I. SITE NAME, LOCATION, AND DESCRIPTION

The Bendix Superfund Site is a National Priorities List (NPL) site located in Lincoln Township, Berrien
County, Michigan, approximately four miles south of the City of St. Joseph (Figure 1). The Bendix Site is
kxated at 3737 Red Arrow Highway, approximately one-half mile from the eastern shore of Lake Michigan,
and approximately one-third mile west of Hickory Creek, and bordered to the west by Red Arrow Highway.

The Bendix Site's topography is generally flat and the land surface is mostly covered by manufacturing
buildings and pavement The land surface rises slightly to the west of the Bendix Plant to the lake bluff. The
land surface to the east gently slopes toward Hickory Creek falling steeply away at the creek, i^nd surface
between Hickory Creek and Lake Michigan is generally open and covered with grass, allowing rainwater to
recharge ground water. Ground water flows beneath the Bendix Site from the south. A natural divide causes
ground water to flow from the Bendix Site toward Hickory Creek (to the east) and toward Lake Michigan
(to the west). Hickory Creek and Lake Michigan are used for recreational purposes. Ground water
associated with the Bendix Site is not used. The entire area adjacent to the Bendix Site is supplied with
drinking water from the City of St Joseph municipal water supply. The source of the drinking water is Lake
Michigan

Currently, land use in the vicinity of the Bendix Site is a mixture of commercial, residential, and industrial.
The area between Red Arrow Highway and Lake Michigan is mostly residential. Commercial and industrial
facilities are located between the Bendix Site and Hickory Creek. Areas north and south of the Bendix Site
are a mixture of commercial and residential properties.

II. SITE HISTORY AND ENFORCEMENT ACTIVITIES

The Bendix Site was originally farmland but was developed in 1939 by the Nylen Products Corporation. The
36-acre facility consisted of an iron casting foundry and a machine shop. The Bendix Corporation (Bendix)
purchased the property in 195 2 that was later acquired by Allied Chemical in 1983. It's successor,
AlliedSignal Inc. sold the facility to Bosch Braking Systems Corporation (Bosch, current owner) in 1996.
The facility currently contains a foundry and a manufacturing plant (Figure 2).

Oil-based cutting fluids were used at the facility during the 1950s and 1960s. Water-soluble cutting fluids
were used beginning in 1967. Chlorinated solvents were reportedly used in the 1960s and 1970s. From 1965
to 1975, foundry dust collector and machine shop oily waste waters were disposed into three former unlined
lagoons: (1) foundry "A" lagoon, (2) south lagoon, and (3) the loading dock lagoon. The foundry "A" lagoon
and the loading dock lagoon were closed and their contents disposed into the south lagoon. T he south lagoon
was closed in 1978 with the installation of a Michigan Department of Natural Resources (MDNR)-approved
clay cap. Bendix used an on-site liquid incinerator, lagoons, and off-site commercial disposal facilities until
the mid 1970s. A landfill (Maiden Lane Landfill) was also used from 1966 to 1979 for the disposal of
foundry residues, asbestos in brake shoes, and encapsulated asbestos pellets. Environmental investigations
began at the Bendix Site in 1975 when three ground water wells were installed around the south lagoon.
Since that time numerous investigations have been conducted to evaluate the nature and distribution of
industrial chemicals in soil, ground water, surface water, and sediments associated with the Bendix Site and
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tnrfa«n«l rh*,,~r*« *1rmKft\ m ibr fnvmnntfrtt inf l.iA. Knrii orgamt- and mnrgamr

nods atT0"^**? with die manufacture of braking systems.

In June 1988. die Bendix Site was proposed for inclusion on the NPL. AlliedSignal. Inc.. owners of die
Bendix Site at that tone, were informed diat it was potentially responsible for «w»t*mmj>in« at the Bendix
Site. On February 13. 1989. AlliedSignal entered into a Consent Agreement with U.S. EPA to conduct a
Remedial Envesaganan and Feasibility Study (RI/FS) The Bendix Site was officially listed on die NPL on
February 15.1990

AsaresuftrfndustnalacovuiesatdieBeodixSiteandthenatia^
have been "H***̂  (Eastern and Western Phones). The major site-rdated ««i«Jinhuni* are

bykne (TCE) and its degradation products. The Eastern Phone source is m the vicinity of the
dock, '.|M*">g a Plume that extends northeast to its pmiiaiy discharge point along Hickory Creek.

The Western Plume originates in the area of the north parking lot aiv1 f-MTinh to tfag northwest m^"* it
ifaeimy* tr> T *fa» fcfe^gr1* (*"* FigMg 7) The dosed south lagoon is located ova- the ground water divide
and coocmnes to rt*f*f* low levels of OBdnstnal "'Hing oil *»*»<*"« i« to the ground water.

HIGHLIGHTS OF COMMUNITY PARTICIPATION

r of conuBMiity ***••*'''•*• activities for the n*«»di» Superfimd Site is provided in die
; Stannary (Appendix Q. Recent activities indnde t*f"avf of the RI/FS report and the

Proposed Plan for the IVndii Site. These documents were introduced into the Administrative Record on
August 12, 1997. Bendix Site <fc.n imicm are available to die public as part of the Administrative Record
which is hffltir^i at ttf*i> information repository *°* tf"1^**' (1) U.S. EPA Docket Room for Region V in
Qacagp, Dbnois; (2) Maud Preston Palenske Memorial Library in St. Joseph, Michigan; and (3) Lincoln
TowiHBp Pobkc Ljbrary n StevensviUe, Michigan. The Admmistranve Record index and addresses of the

m AppcodE'c o.

A PobfeConMiBK period was held 6x» August 14, 1997 to September 12, 1997. U S EPA md Bosch ran
a couiuutut news release on August 13. 1997. m the St. Joseph Herald Pali*rfn»n tn appoiying th<% <
period and the Pobuc Meeting. A Public Meeting was held August 20. 1997 at die Lincoln Township Hall
in Stevensvtlk. Michigan The nrmng includrd a summary of site history and a pie«iuauon of die

remedy The response to die cmiuirjai received during die public uaimiem period is included in
Summary (Appendix Q.

IV. SCOPE AiND ROLE OF THE RESPONSE ACTION

The ttfctted remedy for die Bendix Site provides a comprehensive approach for site remediation The
remedy ""^KM natural attenuation of the Eastern and Western Plumes by natural degradation of VOCs in
Bendix Site ground water If GSI criteria nrrfrdences are predicted or detected dirough monitoring,
contingency plans will be implemented to insure compliance with the GSI criteria- Additionally, an SVE
treatment system in die vicinity of the Eastern Plume source area will be utilized to remove VOCs from
vadose zone soils These VOCs are a source of ground water contamination in the Eastern Plume
r,mfmiu,im»^ will be captured through vapor extraction wells Emissions from the SVE capture system will
be created using photocatalytic oxidation to destroy VOCs in the ofT-gases prior to discharge

These remedul actions will prevent the potential for future human health risks associated vnth exposure to
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VOCs in the ground water Plumes and the air through volatile emissions by (1) reducing VOC concentrations
in the Eastern Plume source area (2) reducing volatile emissions in the vadose zone over the Eastern Plume,
and (3) rwftirmg concentrations of VOCs in ground water associated with the Eastern and Western Plume*
In the event that monitoring shows confirmed, statistically significantly exceedences of ground water
contamination above the established values at the point of compliance (POC), a contingency plan will be
implemented to prevent further release of contaminants into surface water bodies.

V. SUMMARY OF SITE CHARACTERISTICS

A. LAND USE

Land use in the area of the Bendix Site is a mixture of agricultural, industrial, residential, and recreational.
The source of drinking water in the area is primarily Lake Michigan surface water via the St. Joseph
municipal water supply system. The entire area in the vicinity of the Bendix Site, has acpes t̂o, this public
water supply. Water supply surveys have been conducted by MDEQ and Bendix/Bosch over the past several
years. The results indicate that contaminated ground water is not being used as a primary drinking water
source. Select residential drinking water wells located primarily to the east of Hickory Creek will continue
to be monitored periodically for site contaminants.

B. SURFACE WATER

Two surface water bodies dominate the surface water drainage in the vicinity of the Bendix Site; Lake
Michigan to the west and Hickory Creek to the east (see Figure 2). The Bendix Site is situated on a
topographic divide approximately one-half mile east of Lake Michigan and one-third of a mile west of
Hickory Creek. Bosch is currently discharging non-contact cooling water and storm water runoff to Hickory
Creek. This is a permitted discharge in compliance with the provisions of the Federal Water Pollution
Control Act The storm water collection system for the plant is fully described in the Bosch MDNR National
Pollutant Discharge Elimination System permit No. MI003174.

C GEOLOGY

The current land surface features are dominated by the deposition and subsequent erosion of Wisconsin
continental ice sheets. These deposits are genencally referred to as glacial drift, which was deposited as the
ice sheet advanced (tills and moraine deposits), or as die ice melted and reworked unconsolidated deposits.
The majority of the area around the Bendix Site was submerged below glacial Lake Chicago and consists of
lacustrine deposits, which are characterized as deep water deposits made up of One sand, silts and clay. The
final stages of deglaciation resulted in unvegetated planes of exposed sand. This sand was reworked by
surface drainages, creating the incised drainage currently occupied by Hickory Creek. Dune sand deposits
along the present-day shoreline of Lake Michigan are windblown sand forming the lake shore bluff.

The uppermost soil unit at the Bendix Site is a fine to medium sand. This sand extends from the surface to
approximately 40 to 50 feet below ground surface. This medium to fine sand unit allows rain water to
infiltrate the subsurface and recharge the ground water. This unit also has the greatest hydraulic conductivity
(K), which has been measured in the 10° to 10U cm/sec range (Keck, 1986 and W&C, 1995). Therefore, this
unit is of particular interest with regard to contaminant transport. These fine to medium sands grade to fine
silty sands with depth.

At an elevation of between 580 and 560 feet above Mean Sea Level (MSL), the soil type changes to
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interiayered dayey silts and sdty saris with nrr jtrmai gravel This umt is dbcaadnooas and is most
DICVll̂ Bt oClOVV(DCOSBBEQ SIQCOK (DC &1CDQDC jttC infoCfl DVC9CDL tflXS DDC~flTUDBQ QBIX ̂ IDflCS ID OBCÎ DESS

fromai^feettoappraxanateiyZOfeet The K values of the sib/day layers are generally 10~s cm/sec with
,w..̂ ...i 10* on/sec values m the day units (W*C, 1995) The mteriayered siby sands have K values
mUDDfi fytjtry | Q"^ |0 \ ̂ f CUvSCC. OfCH^PO W9BCT tDOVdDCDt tBTOUflfi "**̂  tfltCTlXyCJQd ^ffSrf ^VlO OCCQT

principally wdmn the more conductive tfam sky and layen.

Bdow the itfcrUycred dayey silt said ts i stiff day to silty day. This day tint is most prevalent at the
cater of the BendaSce near the plant The Kvahr of tbo umt was measured at 104 on/sec (WftC, 1995).
This \MM. his « aipnfiuMjly tooer pennabday tfaao the sands located stratig jphii My above, and win act
as a bydraolic bamer to the vertical tmgraDon of ground water and/or cootammants.

• flow is toward Lake Midngan with a current lake devabon of 580 feet above MSL.
devabon in the vkanty of the plant is appmuumatdy 600 feet above MSL.

nposed on tfaisregicaal flow are die localized effects of Hickory Creek. Hickory Creek has incised
(he sandy sorfacesois to a cone* creek drvaoonjf 586 feet above MSL This deration difference between

'and the creek causes die kx'ali/fu giuuuJ water to flow tuwaid Hickory Creek. This has
r divide in the vicinity of die Bendbc/Bosch plant (sec Figure 2). Ground water on die

cHtsideofdns dhride flows toward and discharges to Hickory Creek, whik groond water on the west side
of dvs drnde flows toward and Jadiargea to Lake Michigan

Dinxdy beneath the Bendix Site, diere are dvee distinct hydrogeologtc units, die »ncnnfinftrf water table
aQouer. a series of aaadudes (semMJiiftiiim layers) consisting of interbedded silts and sands; and die tower
day umt acting as an aqnatard (uaifining layer).

VL MAJOR FINDINGS -REMEDIAL INVESTIGATION AND RISK ASSESSMENT

hi July of 1 997. die RI report for die Bendix Site was issued. The nature and distribution of contamiiiauts
at die Bendix Site have been investigated smce die early 1980s. Industrial «-t»-«nv3fc identified in die

mdude both organic compounds and inorganic firmmt^ »$y««i«nt< wuh the manufacture of
braking systems. The most frequently detected contaminants at die Bendix Site are TCE and 1,1,1-
tnchioroethane (1,1,1-TCA). along wuh dnr degradation products, vmyi chlohde, cis-l^-dkhloroethene
(as-U-DCE) and n«s-Uxh^±Joroediene (trans- U-DCE), and l,l-dichloroemaoe(ltl-DCA).

The Bendix Siae a located on a ground water divide approximately half way betwem Lake Michigan to die
west and Hickory Creek to die east As a result of industrial activities occurring at die Bendix Site and die
natural ground water dmde. two VOC ground water Plumes have been identified as die Western and Eastern
Plumes (see Figure 21

A. SOURCE AREAS

The Western Phnne originates in die area of die norm parking lot and extends to the northwest where it
doduiges to Lake Michigan. The Eastern Plume originates in die area of die current loading dock creating
a Plume that extends northeast to its discharge point along Hickory Creek. During die RI several potential
source areas were evaluated, and the following three were identified as significant continuing sources of
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contaminants to ground water:

• the former south lagoon; .
• the inferred deep VOC source below the north parking lot; and
• the inferred shallow VOC source in the vicinity of the loading dock.

• 1. Former South Lagoon

The former south lagoon is located at the south end of the Bendix Site upgradient of the plant. This location
is situated across the ground water divide (see Figure 2). As a rcsidt, grourf water flowing below the former
south lagoon diverges, moving both east toward Hickory Creek and west toward Lake Michigan. The lagoon
was operated as an evaporation/infiltration lagoon from 1965 to 1975, The lagoon received waste water from
the foundry and manufacturing plant This material contained both petroleum- and vegetable-based cutting
oils, and possibly tsrrnr, chlorinated hydrocarbons. The non-chlorinated compounds appear to be die primary
food source (substrate) for microbial activity occurring in the ground water below and down gradient of the
closed south lagoon. As a result of this microbial activity, the ground water below and down gradient of the
lagoon has become anoxic (depleted of oxygen). This is a critical step in the anaerobic dechlorinaiion of
chlorinated VOCs that is occurring within both the Western and Eastern Plumes.

2. Western Plume

The inferred source of the Western Plume is a deep TCE dense non-aqueous phase liquid (DNAPL) that is
located beneath the north parking lot approximately 70 to 80 feet below ground surface. VOCs detected
above the federal Maximum Contaminant Levels (MCLs) in the Western Plume include vinyl chloride, 1-1 -
dichlorocthene (1,1-DCE), 1,2-dichloroethenc (1,2-DCE) (total of cis- and trans-), and TCE. Once the
source material has dissolved into the ground water, it travels predominantly by advection. The ground water
in this area is flowing toward and discharging to Lake Michigan (see Figure 2). VOCs were not detected
in the surface water of Lake Michigan, however they do exceed estimated mixing zone based criteria.

3. Eastern Plume

The Eastern Plume is primarily a chlorinated solvent Plume that emanates from the area of the loading dock
and to a lesser extent the former south lagoon. VOCs detected above the MCLs in the Eastern Plume include
vinyl chloride, 1,1-DCE, cis- 1,2-DCE, trans-1,2-DCE, and TCE. The Plume extends from the loading dock
area to the northeast; in the vicinity of Maiden Lane, the Plume is drawn to the east by the low head
conditions created along Hickory Creek (see Figure 2). Based on the results of the RJ, the source of the
Eastern Plume is located at approximately 30 feet below ground surface in the vicinity of the water table
(Figure 4). This source material is inferred and has not been directly observed or sampled. The nature of
the source material and its location has been inferred based on ground water samples collected directly below
the loading dock. High concentrations of VOCs (cis-1,2-DCE at 440,000 ^g/L) in the shallow ground water
with correspondingly low concentrations of VOCs from deeper ground water samples indicate the presence
of a non aqueous phase liquid (NAPL) at or near the capillary fringe directly below the loading dock, but not
deeper within the aquifer.

The Eastern Plume consists primarily of TCE and its degradation products (e.g., cis-l,2-DCE and vinyl
chloride). The Plume extends from the source areas (former south lagoon and loading dock area) to Hickory
Creek. Eastern Plume ground water appears to be discharging to Hickory Creek. Concentrations of Plume-
related contaminants detected in the shallow ground water monitoring wells closest to Hickory Creek exceed
the MDEQ estimated Ground Water/Surface Water (GSI) mixing zone based criteria. Predictive mixing-
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zone based ?^H'"g for Hickory Creek imlifjtrs the Phone complies with the owing-zone based GSI
criteria at the Ground Water/Surface Water discharge pant, and will be verified during n*""****' action
ac&VfiCS. ^ ̂ "ff-Wm Wft'lrlfmft ftftttf grramd TmJ*x tt retimed to mnfitm tfae mmy ] ypf tn^ «y^pii|)«i^n^
used m the predictive IDOdd. r. •itmgHiey plan* will he developed and if necessaty JmpUiiiMilMt tn hring

discharges back into compliance with tfae GSI catena.

ITED CONTAMINANTS

The ground water contannnatxn m bocfa die Westert and Eastern Plumes consists primarily of VOCs (le..
TCE.DCE,aodvnyicblondje). US . EPA'sKerrLjb(»«c»yhasattrioutedn^ooairrenceof DCE and vinyl
chlonde to the natural anaerobic degradahnn of TCE

US. EPA's Kerr Laboratory has <***+**** extensive evaluations of the conditions at tfae Bendix Site, and
has "**** n?*J out DC *BWJ important ualua utyauatinn HIT i liau^m is rodDCbrc OEColomaDon. TIBS
m^rKjnt^Tyi involves uuoobutlly catalyzed reactions rained by the replacement of chlorine •"*"*"* on die
orpOK solvent molecules with hydrogen atoms. Reductrvedechkyination of TCE results in the fixmation
rfdan«j»trpro4tts,mostsigmficarjtryas-1^4XrEaadvtrrylc^ Vinyl chloride, in turn,
is degraded either aerootcairy or anaerobicaDy to carbon dioxide or ethene, respectively.

AD tmntfy^t^^ft fyy-pnn^ reqtarc an ckuiuu donor and an ckuiuu dtxeptor. In reductive deduorinaobn
reacdons, the contanimnts (Le-, TCE, DCE) seive as <ilfx4iuu acceptors rather dun the ptuiuiy food source
(decbon donor) for uiiuubca. Thus, a primary organic mbsuate (food source) is necessary to serve as the
election donor for mrrobui energy and reproducban. A number of low molecular weight organic compounds
can serve as electron donors. Dan from die Bendix Site suggests that one source of die primary sobstrate

] donors) used bv *n»rti-itmr if if iinn'gji»«iiM to drive die dechlormation reactions originates from die
former south lagoon. The low levels of soluble cutting oil "^«*««'« and other non-chlorinated organic
u'i mounds are being nHcased into die ground water from die former south lagoon.

Redaarve decbJonoaoon of TCE and DCE leads to die production of vinyl chlonde Vinyl chloride is more
readily treated in aerobic and iron-reducing conditions than in anaerobic conditions The model for die
destruction of TCE in both die Western and Eastern Phones (see Figure 5) occurs in two steps:

Anaerobic reduction of TCE to os-U-DCE, vinyl chloride, and finally to ethene
Aerobic oxidation of anv rrr"q""g vurvt chlonde to carbon dioxide.

V1L SUMMARY OF SITE RISK

A Baseline Risk .Assessment was rondurrcd to evaluate potential risks from contaminant exposure at this
faohty. and tkaaiiuue die need for and extent of remediation- The complete Human Healtfi Risk Assessment
and die Ecological Risk Assessment is presented in Secaon 6 0 of the RJ Report (WftC. 1997a) Risk
aw.miriii was conducted in accordance wirh L" S EPA's guidance, including: "Risk Assessment Guidance
for Superfund Volume I Human Health Evaluation" (U S EPA. I989a) and "Risk .Assessment Guidance
for Superfund Volume H Environmental Evaluation Manual" (U S EPA. 198%) These dorvm""^ provide
the methodology- and standard assumptions used for evaluating risk and developing appropriate cleanup
standards
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A. OBJECTIVES

The specific objectives of the baseline risk asscssp^nt for the Bendix Site facility are to provide:

• an evaluation of potential human health and ecological risks and a basis for determining the
need, as required, for remedial action at this facility;

• a basis for determining the appropriate remedial target cleanup levels for ermtxmmant* in soils,
ground water, sediments, and/or surface water, as necessary; and

• a basis for comparing the health impacts of various proposed remedial alternatives.

B. HUMAN HEALTH

The Human Health Risk Assessment for the Bendix Site is a quantitative evaluation, conducted in accordance
with U.S. EPA and state guidance, and consists of the following components:

• Hazard Assessment;
• Exposure Assessment;
• Toxicity Assessment; and
• Risk Characterization.

The Human Health Risk Assessment for the Bendix Site indicates t"?t the ground water contaminant
concentrations present in the Eastern and Western Plumes result in carcinogenic and non-carcinogenic risk
esliiiMlra greater than the U.S. EPA target risk range. Other media evaluated (i.e., site soils, surface water,
and sediments) were below target risk ranges and are therefore not considered a potential risk.

1. Hazard Assessment

The objective of the Hazard Assessment is to identify the compounds of potential concern (CPCs) for each
medium. Identification of CPCs are selected based on historical use at the Bendix Site, the frequency, spatial
distribution, and magnitude of detection in each medium of concern, and comparison of detected
concentrations to appropriate health/risk-based federal and state criteria. Table 1 presents identified CPCs
for Bendix Site ground water including: frequency of detection; minimum, maximum, and average
concentrations; and federal and state drinking water standards, as appropriate.

2. Exposure Assessment

The purpose of the Exposure Assessment is to estimate the type and magnitude of potential exposure to
CPCs at or migrating from the Bendix Site based on site-specific conditions. Exposure is quantified by
calculating exposure doses for each exposure scenario. Exposure doses are calculated based on the exposed
populations, exposure point concentrations, and exposure pathways using the equations and default values
presented in U.S. EPA and state guidance (U.S. EPA 1988, 1989a, 1991, and MDEQ 1996). Standard
equations and exposure parameters used for estimating exposure doses, organized by exposure medium,
exposure route, and population are presented as Table 6-6 of the RI (W&C, I997a). The exposure
assessment considers both current and future potential land uses to identify potentially exposed populations.
The Bendix Site is currently used for industrial purposes, and it is expected that future uses will remain
industrial. A significant portion of the Bendix Site consists of buildings and paved areas, and the property
boundary is fenced The Bendix Site slopes to the east towards Hickory Creek and rises slightly to the west
towards Lake Michigan. Land use between the Bendix Site and Hickory Creek is industrial. Residences are
present on the east (far) side of Hickory Creek. Land use between the Bendix Site and Lake Michigan is a
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Creek »"«y Lake Michigan are 'tyrl for recreational purposes. Table 2 pieacm a Tiinmay of the media
evaluated. exposed population and complete exposore pathways.

3

The toxioty assessment provides mfbnnaoon regarding die potential for a specific CPC to cause advene
effects m humans, and characterizes die relationship between die dose of a chcmiral and die mridrnrr of
advene health effects ndc exposed poputaoan This assessment, dierefbre, identifies a dose-iesponse vahie
***** ran bf orfd'" ffitim"fiur\y t̂ th**** pfrtrnrial health risks as a function of chemical exposure.

Coftuioguu

by the cMxrsiope factor (CSF) The CSF is U.S. EPA's upper-bound lifetime
probaouaty of an individual developing cancer as a result of a lifetime exposure to acaniaugrn. CSFsare

by U.S. EPA and published m an iiifnaatnl risk information system (IRIS, 19934), an on-line
fartanaty data, and heahh effects assessment summary tables (HEAST, 1994a). A summary of

te oral doae-reaponseinfijuiiaiiuu for cjtuuugqi^
in Table 6-13 of the RI report (W±C. 1997a).

rfift CwmtOfBU

are those compouDds that cane an efiEbct (cg^lrvCT damage) odier dim carcmogcniciry.
Carcmogens may also have non-carcinogenic rflr> \\\ diese rfleclt are considered and mchided with die

ds. In addinon. non-caranogenic compounds differ from
in tfaMifaey an? befceied to have dresfaold dosage levdsbdow which adverse effects are not expected. U.S.
EPA's pieleiied unnmn for quantifytng non-carcinogenic nsk is die ir.fnniLe dose (RfD), which
mna|K«iH tn IT S FPA'€ utM^ifi. jtino nf fhe threahnld effeetr Uvt^ with an atMerf margin of <afr«y The

OUS database main air* a current i«<*™g of all die verified RfDs, which are tepmted in imite of mg/kg-day .
By denonon, die Rfl) a an esomaie of an average dauy exposure level below which significant, adven

-ar—l , Tabfc 6-14 presented in die RI report presents die chronic RfDs
and oral dose-response information for noo*carctnogemc effects for each CPC Toxacity profiles for die
CPCs are available from die IRIS database.

The Risk Characterization integrates die quantitative exposure and toxicuy values for each exposure
scenario Table 3 presents a summary of the quantitative summary of site nsk.

Carcinogenic Effects

Caronogenc nsks are evaluated by multiplying die ntmutni exposure dose by die CSF to obtain an estimate
of incremental nsk, as follows

Carcinogenic Risk = Exposure Dose (mg/kg-day) x CSF (mg/kg-day)-'

The cancer nsks of each compound are summed within each exposure scenario U S EPA's guidelines state
dvit die total incremental carcinogenic nsk for an individual resulting from exposure at a hazardous waste
sue should not exceed a target nsk range of \\lQr* to UK)"4 (US EPA 1990) In this nsk assessment, the

10
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estimated carcinogenic risk for each exposure scenario was compared to these values. If the estimated risk
is below the acceptable range, no further action is recommended If the estimated risk is within the
acceptable range, the exposure scenario is reviewed to determine •whether further actions are wauauted,
depending on urfv-p* fa. "*"™»«H ™»« fr" ™ithin that range Further actions are recommended for estimated
risks exceeding the upper end of the target risk range (IxlO"4).

Non-carcinogenic Effects

Non-carcinogenic effects are quantified in terms of a Hazard Index (HI), which is calculated by dividing the
exposure dose by the RfD:

Hazard Index (HI) - Exposure Dose (mg/kg-day) / RfD (mg/kg-day)

Non-carcinogenic risks are evaluated by dividing the exposure dose of each compound by its respective RfD,
and summing the resulting hazard index for *acfr compound within each exposure scenario. The T"y*t"*g
cuinulative non-carcinogenic risk for each exposure scenario was compared to the U.S. EPA target HI of I.
If the HI is less than or equal to 1, no adverse health effects are anticipated from die predicted exposure dose
level. If die HI is greater than I, the predicted exposure dose level could potentially cause adverse effects
(U.S. EPA 1989a). Table 3 presents a summary of the carcinogenic and non-carcinogenic risk estimates for
each exposure scenario.

5. immuif nf^mmn Health

Based on the Bendix Site conceptual model developed in the RI, five media at and surrounding the Bendix
Site were identified as the focus of this assessment:

• Site soils;
• Eastern Ground Water Plume;
• Western Ground Water Plume;
• Hickory Creek surface water and sediments; and
• Lake Michigan surface water.

Sire Soils

Based on the results of this risk assessment, no remedial action is necessary to protect human health due to
contaminants present in subsurface site soils, given the current and foreseeable industrial land use.
Contamination in site soils is limited to the Bosch property. A site-specific quantification of potential risks
was ealpn^^j using a utility worker scenario. The estimated carcinogenic and non-carcinogenic risks were
well below U.S. EPA target risk ranges. At each exposure point where a receptor may come into contact with
known or potentially contaminated media, exposure point concentrations (EPCs) are determined for each
CPC. To provide a range of risk estimates, the maximum and/or average (arithmetic mean) concentrations
of uv CPCs were used as the EPCs for each medium. The qualitative evaluation indicated that none of the
EPCs exceeded the Draft MDEQ soil direct contact values or U.S. EPA residential soil screening level for
lead. Furthermore, the EPCs did not exceed the MDEQ Volatile Soil Inhalation Criteria (MDEQ, April
1997) for potential commercial/industrial exposures due to the volatilization of VOCs from soil to air.

Eastern and Western Ground Water Plumes

The risk assessment indicates that the ground water contaminant concentrations present in the Eastern and
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: Eastern Pfaane (discharging to Hickory Creek) and Western Plume (discharging to Lake Michigan).
T m itf yr» cfi^f plant «t *i)r""fiMf TT * ft+r*ti*i fi^tw^ .triniriitg «^fy rHTmrcg by ifac MDEQ.

I lowuudas areas provided with mmnpal water. Future pofrnhal receptors were assumed to be residents
usaig die ground wacr for dnnkng water. Potential drinking water exposure could be via mgestxn, dermal
contact, or mhalanoo of VOCs from ground <

A«*^p,r^.r»«iri*.i«i»rifpni»««^fid««»

and Western Plomeareasosmg die rnitni^donkag uiairr uinaiio. The estimated carcinogenic and non-
risks (usmg both maximum and avenge EPCs) exceeded die U.S. EPA target risk ranges for

the Eastern Plane and the Western Plume. The resnks of tfae qualitative boman heabfa risk
that OK majority of the CPCs are at or above federal or state drinking water standards and/or other

gcntn. TLc»ujU^uMi«C«iAKteTinyicfak»id^ 1,1-DCE,
DCE, trans-1,2-DCE, 1,1,2-TCA, ahmmnm, aueiiic, iron, manganese, and zinc in the Eastern Plume.
In die Western Plane, tfae mMauhnanti numting mese criteria are vinyl chloride, 1,1-tJCE, 1,2-DCE
(total). TCE, l.U-TCA, a$-U-DCE brnTnr. iron, manganrtr, zinc.

faCMury Cfttf

to contamnanls piutut in Hickory Creek vafaic water and sednnents.

i die E<m^iu Pluuc appears to discharge mto Hickory Creek P"***niiil
9tS in die Creek. Pn«^nri«l ierj^*nr« agn» utf*+ifjr*\ pj rtnli^fen

{the creek fv recreational purposes. Puteuual exposure was evaluated as surface water ingestion/dennal
p. or sediment mgesnu^deiuial contact A soe-specifk quantification of potential risks was calculated

usng a chdd recreational scenario The estnnated carcinogenic and non-carcinogenic risks were bdowdie
US EPA target nsk ranges.

The compounds m surface water were also qualitatively compared to dnnkmg water cntena. No surface
i iron and manganey values, which

are doe to metogfa background values for these metals. No applicable standards or cntena are available to
qoautaovery evaluate exposure to sflriimrmv

Lake Michigan

The resute of das nsk J«rwnent mdicate that no remedial action is necessary to protect human health due
to t*v> Western Phane ̂ it*'*'-'*gtng to Lafr^ Michigan surface water.

Ground water from the Western Plume is discharging to Lake Michigan. Potential exposure points in die
lake are surface water No Plume-related chemicals were detected in the surface waters cf Lake Michigan.
However, to provide a conservative nsk evaluation, concentrations of Plume-related ch«nK-ais measured in
d» Western Plume ground water were abocuupaed to federal and state cntena. A dilution factor of 10 was
appbed to projected ground water concentrations based on the common dilution factor used by MDEQ for
devdopagmoongzone based cntena for discharges to Lake Michigan. Potential receptors were identified
as adults and children using die lake for recreational purposes (e g swimming) Potential exposure could
be via surface water ingesaon/dermal contact
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A site-specific quantification of potential risks was calculated using child and adult recreational scenarios.
The estimated carcinogenic and non-carcinogenic risks were below the U.S. EPA target risk ranges. The
results of the qualitative risk aw^gnient indicate that none of the EPCs exceed federal/state health based
drinking water standards. -

C. ECOLOGICAL RISK ASSESSMENT

The objective of the Baseline Ecological Risk Assessment is to characterize the current and future potential
ecological risks that may exist at the Bendix Site. This Ecological Assessment is based on a qualitative
evaluation, by comparing reported concentrations with appropriate standards. An exposure assessment was
conducted to determine ecologically sensitive areas that may be potentially impacted by the site contaminants.
CPCs were selected for contaminated media in these areas. The EPCs were then compared to environmental
screening criteria.

1. Exposure Assessment • . - , . • . • •

The Bendix Site is industrial, consisting of pavement and buildings, and does not contain significant
ecological habitats. Contaminated soils are located under pavement, buildings, or are capped, and are not
directly accessible to ecological receptors. Ground water is located 25 to 30 feet below ground surface and
is not accessible to ecological receptors. However, ground water discharges to two surface water bodies that
are the subject of this ecological risk assessment

The exposure assessment identifies ecologically sensitive areas as a result of the contamination at the Bendix
Site. These include the areas where the Eastern Plume discharges to Hickory Creek and where the Western
Plume discharges to Lake Michigan. Potential ecological receptors include the flora and fauna associated
with Hickory Creek and Lake Michigan ecosystems.

Hickory Creek is located approximately one-third of a mile to the east of the plant, and is a perennial stream
approximately 30 feet across and generally one to two feet deep. Hickory Creek water use is classified by
MDEQ as suitable for agriculture, navigational, industrial water supply, public water supply at the point of
intake, cold water fish, other indigenous aquatic life and wildlife, partial body contact recreation, and total
body contact recreation from May through October (MDEQ Fact Sheet Permit No. MI0003174). Hickory
Creek receives non-contact cooling water from the Bosch facility, as well as storm water runoff from the
Bosch facility and the municipal storm water system. The confluence of Hickory Creek and St. Joseph River
is approximately three miles to the north, with the St. Joseph River entering Lake Michigan approximately
six miles downstream of the plant.

Lake Michigan is located approximately one-half mile to the west of the plant The lake is used for
recreational purposes, including swimming, fishing, and navigation, and is suitable for cold water fish and
other indigenous aquatic life and wildlife.

2. Evaluation of Protected Species in the St. Joseph Area

Currently there is no available documentation that suggests that protected or endangered species are present
within the area of the Bendix Site. The following is a summary of the Michigan Natural Features Inventory
review of the Bendix Site conducted by the MDEQ: "there are no known occurrences of federal- or State-
listed endangered, threatened or otherwise significant species, natural plant communities, or natural features
at the location specified: Bemen County, T5S R19W, Sections 3,4,9,10."
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J- *^fm^*mMi OI V^t^ui^nilMo OC r\^fc*ui*I \»

CPCs and EPCs were selected for the surface water and sediments in Hickory Creek tad surface water of
' «*~ MirJ^pn h««nrl rm a n»vu-n> nf rh» ̂ rt^fmg data hay TV; OfTM? PPTg irUrtfifit-H ip tte hiimaq hi>*ttti

re roamed as CPCs m the ecoiogicalnskassasmcnt. The only compoonds detected and
from dus evaluation woe sodium, magnesium, and cakmm (see Table 1).. To provide a

of risk, the EPC for each CPC was the nminaim A^ \ritr\\ . imn^gYTT"*1

of pcKmflal rt*k»ameeH*iirMaiifiit "T'frT of comparing the EPCs of each CPC
far each media to applicable eiivm •niiriaal su eening cnteria. rmirgiiii aiin

ID Hdoory Creek SUT£KC wacer mre compared to the federal and state standards, as presented in
Table 4. No Plume-related chenncah were reported from die snrface water of Lake Michigan (Tabfc 5).

iaDon,a¥rrntrafKaso^
Ihe WeMem Plume ground water were also compared to federal and state criteria. A dilution factor of 10 was
appied to projected ground water concentrations based on die «™mnn dihinon factor used by MDEQ for

mcdng zone based criteria for discharges to Lake Michigan. The Criteria are:

Federal Ambjcnt Water Quality Cntena( A WQO). These criteria are estabosned by die U.S.
EPA to be piuuxtive of aqoabc urgauisms in snrface water (U.S. EPA, 1986) Fresh water
cfaronk and acme criteria are available for many of die CPCs.

Midttgan Ground Waksr/Sunace Water Interface (GSI) values are cnteria used to evahiate die
pMciiial iii^ian of ujuuiiiiiiaini gmuuJ water vm*ii»g to a surface water body. These cnteria
aredevcfoped by die state in accordance wuhRuk 323.1057 of Pan4of Pan3l of the Natural
Resources and Environmental Protection Act, 1994 PA 451 (Pan 31). Under this act mnring
zones may also be allowed Mixing zone allowances for ground water are applied in die same

• as for point source discharges, except that no permit is required. However, like point
source discharges, mcang-zme-oased discharged criteria are c*i«aii!itcd on a case by case basis
m accordance with Pan 3 1

CVaajminam concentrations measured in Hickory Creek vdimmt^ were compared to die following
oitBumirittat CIUBUL

• Effects Range-Low (ER-L) The US EPA screening guidelines include the ER-L for
comparison of compounds detected in scHinrm. The ER-L value is die
equivalent to that calculated at die lower 10th percennk of the available, screened sediment
ternary data. As such, it levie&euts die low end of the range of concentrations at which effects
were observed

Apparent Effects Threshold (AET) The U S EPA screening guidelines include die AET
values, wroch relate the >|MIIK jl concentrations m sediments to at least one biological
of injury (e g . sediment btoassays or altered beruhic fauna abundance) to determine die

ntration of the contaminant above which biological effects would always be expected

Hickorv Creek

Mixing zone-based GSI catena were estimated using the MDEQ Interun Environmental Response Division
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Operational Memorandum #17 dated April, 19%. Mixing zone based GSI criteria are exceeded in the
existing ground water monitoring wells nearest Hickory Creek.

However, predictive modeling for the Eastern Plume indicates the Plume will comply with the mixing-zone-
based GSI values as the Plume migrates and discharges to Hickory Creek. Because this is a prediction only,
long-term monitoring of the Plume is required to ensure ground water does not vent to Hickory Creek above
GSI criteria. If GSI criteria exceedances are predicted or detected through monitoring, contingency plans will
be implemented to insure compliance with the GSI criteria.

The surface water quality for Hickory Creek also includes a requirement of 6 mg/1 dissolved oxygen (DO)
for cold water fish (R 323.1065, MDNR 1994). Based on the DO measurement collected during the surface
water and sediment investigation (W&C 1996), the cold water fish requirement is satisfied. Surface water
samples collected from Hickory Creek and Lake Michigan do not contain Plume-related contaminants that
exceed federal Ambient Water Quality Criteria (U.S. EPA, 1986). The contaminant concentrations in
Hickory Creek «»Hinm-ntg are below the ER-L and AET criteria, indicating the CPC concentrations are below
levels considered to have an effect on aquatic biota. . . . .

Lake Michigan

To evaluate the potential impact of the Western Plume on Lake Michigan, U.S. EPA Kerr Laboratory and
the University of Michigan have completed several surface water and shallow ground water investigations
along the interface of the Western Plume and Lake Michigan. The results of these investigations are
summarized in Section 5.0 of the RI report (W&C, 1997a) and provide the basis for this ecological
assessment

Western Plume ground water is discharging to Lake Michigan. Concentrations of Plume-related
contaminants detected in existing ground water monitoring wells nearest to Lake Michigan exceed estimated
MDEQ GSI mixing zone-based values. However, predictive modeling for the Western Plume indicates the
Plume will comply with the mixing-zone based GSI values as the Plume migrates and discharges to Lake
Michigan. Long-term monitoring of die ground water is required to ensure ground water does not vent to
Lake Michigan above GSI criteria. If GSI criteria exceedances are predicted or detected through monitoring,
contingency plans will be implemented to insure compliance with the GSI criteria.

5. Summary of Ecological Risk Assessment

Based on this qualitative assessment, the Ecological Risk Assessment concludes that the contaminant
concentrations in Hickory Creek and Lake Michigan surface water and sediments do not pose a significant
threat to the environment. Estimated GSI mixing zone based criteria are exceeded in monitoring wells near
Hickory Creek and Lake Michigan. Predictive modeling for the Plumes venting to Lake Michigan and
Hickory Creek indicates the Plumes will comply with the mixing-zone based GSI criteria at the Ground
Water/Surface Water discharge points. Long term monitoring will be required to evaluate the remedy and
demonstrate compliance with GSI criteria. Contingency plans will be implemented in a timely manner in the
event monitoring indicates GSI exceedences are predicted or have occurred.

VIII. DESCRIPTION OF ALTERNATIVES

Twenty six potential remedial technologies were identified in the FS (Table 3-1 of FS). Six options were
retained for detailed analysis of the Western Plume, and eight options were retained for detailed analysis of
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dK Eastern Plume. These alternatives range from No Action (used as a basehne to compare with the other
t) to < irtiinmeiit to permanent treatment. Four iltrnmives were Mkcmi for the Proposed Plan

are discussed below Detailed de i of each alternative can be found m Section 6.0 of die FS

This

ALTERNATIVE 1 - NO ACTION

developed and evakmcd in die FS to serve as a baseline widi which to mare the other
For the No Action Alternative, no mstonhonal """frgfr would be '"i"*"""""1 and

no remedial •"'**"•'• would be ci'MJirted. That alternative would not tmpi^im u institutional ^HitndT to
prevent the poaccatiyrature closure to contanaiialrrigr^^
siafumy and icyiiatnry requirements to redact ground water VOC concentrations to diinking

water flow modeling was conducted to estimate remedial time frames for the Eastem'and Western
TW imimtinm fw trf mw iH"i i*ffh '""'"»g drinking water standards ritm^photft tt«g aquifer is die
i of infencd source material to die dissolved phase in ground water. Based on die current natural

;m die Plonks, k a uliiiiBfcAln^ it wiD take apuiuuduiJtery 150 to 250 years
J)Qf C&AO^UtttBu IF ̂ J^^i VO DC Q68FBQBQ BO ̂ ^^DIQDft ^HDCT SQOQilPuS KDFOUflDOUt tDC AflQ^ECT. £ OIS CSDa^BflBC

aaBBB dm ac&ve remedial activities would not be condocted for te Eastern and Western PhmK inferred

Adetadedda i nf rfn» flnur mntiehng IKMJ m < t̂im«n- trmg ling

presented in Appendix A of the FS

Tone to Dmign and Constructv No irjnr<lial activities required
Remedial Tone Frame =- ISO to 250 years

Esttmatrd Capital Cost * SO
1 Operation and Mantenance Costs (net present worth) = SO
1 Total Cost (net present worth) = SO

ALTERNATIVE 2 - GROUND WATER INSTITUTIONAL CONTROLS AND DEED
. SOIL VAPOR EXTRACTION fSVE) TREATMENT y THE EATERN

.TREATMENT
MONITORED NATURAL

ATTENUATION (EASTERN AND WESTERN PhuneSV WITH PROTECTIVE
CONTINCENCIES

This alternative would consist of the following components:

. Environmental Monitoring
• Institutional Controls
• Natural Attenuation of Dissolved Plumes
• Five-vear Site Reviews
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Eastern Plume Source Area

Maintenance of Existing Cover System
Operation of SVE System to remove volatile contaminants from the vadose zone
Installation of SVE Vapor Phase Treatment System

Western Plume Source Cc

• Installation of Low Permeability Barrier System
• Installation of Ground Water Extraction System
• Installation and Operation of Ground Water Treatment System within Low

Permeability Barrier System
• Discharge of Treated Ground Water ••—•-• • • • - - • •

1. Environmental Monitoring

Environmental monitoring will be used to evaluate (1) the effectiveness of natural attenuation processes in
the Plume, (2) the subsurface microbial environment, (3) compliance with appropriate MDEQ GSI criteria,
and (4) evaluating the change in risks to human health and the environment over time. Environmental
monitoring will consist of routine periodic sampling and analysis of ground water and Lake Michigan and
Hickory Creek surface water.

Contaminated ground water discharging to Hickory Greet and Lake Michigan will be monitored at the POC
and at sentinel wells within the ground water Plumes. The protection criteria for the POC will be the more
restrictive of either the contaminant concentrations found during the monitoring well installation, as a
baseline value, or the calculated GSI mixing zone-based value. POC wells will be installed in the ground
water Plumes as close to Hickory Creek and Lake Michigan as possible where ground water gradients
demonstrate movement toward the creek and the lake.

Sentinel wells are to be located in the Plumes between the inferred source areas and the POC. Sentinel wells
are used to predict or provide early warning of potential exceedances of POC criteria and to monitor the
effectiveness of the remedy to reduce the level of contaminants within the Plume.

The details of establishing progress toward aquifer restoration will be developed in the Long Range
Monitoring Plan in the Statement of Work and will be based on mathematical projections showing the
projected/actual change in the ground water concentrations over time. The individual contaminants, and the
cumulative risk posed by these contaminants, will be evaluated at each monitoring event to establish the
trend (improving or deteriorating) of the ground water restoration. Least square fit and linear regression
analysis are two mathematical approaches that can be used to show these trends. A contingency plan will
be provided in the Long-Term Monitoring Plan and will be implemented to protect human health and the
environment if environmental monitoring predicts or detects exceedences of POC criteria. For mathematical
trends that predict POC exceedences this plan will require an evaluation of the impacts of the exceedence,
potentially leading to increased monitoring, or the implementation of one of the ground water control
measures identified in the FS, or other suitable methods, to prevent further release of contaminants to the
surface water body. These measures may include ground water pump-and-treat (either on site or off-site);
ground water bioventing and/or biosparging; enhanced biodegradanon of contaminants in the Plume; in-well
stripping; a combination of these procedures; or other technology advanced by the PRPs and approved by
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the US EPA, m mmnrfannn wufa MDEQ, fefc suitable for rrmrmarion For ujufiiuied. «* r̂*
11 mta«rt of » nit Jimnaots above the established vibes at the POC. the cnrtuigany pUa will
mi|fL i^i^jiuMi of additional giuuud water coutiul measures, as indicated abovt, to IAUUU.

tanner release of contaminants to the surface water body

The remedial acoon will be r*?"tirar*< unnl the Eastern and Western Phones have been restaed to drinking
water suudanfa throughout the Phones.

ih in the fern of deed and land me reatridinM will he implement^ *" (1 )
work in the vunuy of the kmfcug dock (Eastern Ptuuie souice am) and R""»' south

lagoon to ••••••» potentnil future human health risks «sociattrd with site-related caotammants in vadose
zone sois and (2) praUai the potential future use of Eastern and Western Plume ground water on- and off-

iM» iiiriiMt«| Natural Aoenuabon fiar control and "̂ ^***«^on of VOCs in the Eastern
Studka hue imfc Jtnri thai biodegradaooa is occurring within die Western Pfame at a rate
' 600 pooads per year. Natural Attenuation is pnmding actrve aeatiueut of VOCs in the

The contaiDment barrier would cfEjOiody isolate the Western Phone inferred source area. The
dony waB wooid restrict dissolution and natural annual iin of the inferred source, icsutting in a 400 year
esomaied iip">MJ't' tone. Py»mg««i remediaooo tnne for die Eastern Phone would be die same as die No
Acboo Akenaove (ISO to 250 years).

Five-Year Site Reviews

og of ground water and surface water sampling at least once every five years
wii be conducted to assess die impacts of contaminants to ground water, Lake Michigan and Hkkorv Creek
surface water, and to evaluate potential risks to human health and die environment, until die ground water
had ooffn restored to ^u iniciHg m^^^y standaroS-

Source A

A SVE syskan will be <Vsigr«<^. mgtaii^H and operated to control/reduce VOCs in vadose mre soils above
the ground water (Eastern Phone and source area) This will reduce die mass of source material that is
oMjniiujnng the ground water, reduce the rniniiirr.il inn nf vnianU- ronfamm«n^ m thr «adi?y roof, and
reduce die tone to achieve dnnkmg water standards in die Eastern Phone. The fruited VOCs will be
oomiimi and vented to die <*nir»spi>ae The VOC "^-*""nit system will be monitored to ensure compliance
won state and federal emission requirements

Phone Source Cont:i"TTTv*rU

Under d«s alternative, a containment waUfie., slurry wall) approximately 1,260 feet long and 100 feet deep,
would be installed around the deep inferred source of die Western Plume to reduce die mobility of
fortaninants and die volume of upgradient ground water contacting this inferred source A Ground water
Extraction System would be installed to achieve hydraulic containment within the low permeability barrier
system and to collect contaminated ground water from within the barrier for treatment The ground water
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n*hirt» ftv» influent concentrations to (Sinking water standards. The
FS evaluated the following ground water treatment system: prctrMtmeiit to remove inorganics, iron and

, UV-oxidation, residual peroxide reduction, treated water disposal, sludge thickening,
and sludge dcwatering.

The FS evaluated ground water reinjection/reinfiltration (e.g., reinfiltration pond, tile field, wells) and surface
water discharge options. The surface water discharge option a.««Mi™H Hickory Creek to be the receiving
stream because die local publicly-owned treatment works will only accept treated ground water on a
toupuaiy basis. The Bendix Site currently has a permit to discharge non-contact cooling water and storm
water to Hickory Creek.

Residual risks would remain at the Bendix Site from contaminants in ground water in the remainder of the
Western Phone. Institutional Controls would restrict the potential future access to and use of ground water,
thereby eliminating this exposure pathway as a source of residual risk.

Estimated Time to Design and Construct = 2 years
Estimated Remedial Time Frame: Eastern Plume - 150 to 250 years
Estimated Remedial Time Frame: Western Plume = 150 to 400 years
Total Capital Costs = $10,553,000
Total Operation and Maintenance Costs (net present worth}2 $4,963,000
Total Costs (net present worth) = $ 15,516,000

C ALTERNATIVE 3 - GROUND WATER INSTITUTIONAL CONTROLS AND DEED
RESTRICTIONS. SOIL VAPOR EXTRACTION TREATMENT (EASTERN Plume
INFERRED SOURCE REMOVAL). MONITORED NATURAL ATTENUATION
(EASTERN AND WESTERN PlumtSl. WITH PROTECTIVE CONTINGENCIES

This alternative will consist of the following components:

• Environmental Monitoring
• Institutional Controls
• Natural Attenuation of Dissolved Plumes
• Five-year Site Reviews

Eastern Plume Source Area

• Maintenance of Existing Cover System
• Operation of SVE System to remove volatile contaminants from the vadose zone
• Installation of SVE Vapor Phase Treatment System

The components of Alternative 3 are the same as described for Alternative 2 except that Alternative 3 does
not include die Western Plume Source Containment components. For Alternative 3, the estimated
remediation time for the Eastern Plume is 150 to 200 years. This is slightly lower than Alternatives 1 and
2 (150 to 250 years) because the SVE treatment system will reduce the mass of inferred source contaminants,
thereby reducing the time required to restore the aquifer to drinking water standards.

Estimated remediation time for the Western Plume is the same as Alternative 1 (estimated remediation time
is 150 to 250 years). This is significantly lower than Alternative 2 (remediation time up to 400 years)
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tfac WcsKni Ptunjc ''''••**•"••«»•* UJUKI mould not be tnstxUod-

1 1O1C tO UCSÎ D JOQ vOmttTKt 3 2 QlOOtDS

Remedial Time Franc: Eastern Phone =• 150 to 200 years
Remedial Time Frame: Western Phone - 150 to 250 yean

Total Cap**! Costs = $756.000
Total OpenDon aod Maintenance Costs (net present worth)- $3,412,000
Total Costs (net present worth) - S4.168.000

D. ALTERNATIVE 4 - GROUND WATER INSiriUTIONAL CONTROLS AMD DEED
MONITORED NATURAL ATTENUATION {EASTERN AND

W]

Toes attemative would consist of tfaefbDowi [ """i~_^nr-"~T

Euvuoumental Momtormg
Concrob

Natnral Ait^nm^»-« of Dissolved Phones
Five-year Site Renews

, Phone Source Area -Mamtenance of Existing Cover System

nny« mmtm f of Alternative 4 are the same as tne components fat Alternative 2 1 M£\!A that Alternative
4 does not "•• ̂ •**» me P-**1^*" Phone jOuiLe area SVE system or the Western Phone containment system.
Each of die Aoernatxve 4 uaiynieiiu are described m Part B of das Section (see Alternative 2).

Alternative 4 mt^tfjf^ m»mn^L»i.»- and/or repair of the asphalt and concrete cover system that oorentry
I over the ooeoed Eastern Pkone source area. Thi^ anil intjmy tt^ pnri-r>fial (T^r^hmg qf y»mce material

i die pmaid water >«^«^-"rt< die Dendix Site, aod reduce [yMBiuial jjccCTsMiTiptt MWUJO to these soils by on-
! workers.

Aiteroatrve 4 includes natural artmnanon of die Eastern and Western Plumes, the rainuitrd
i tone is die same as Alternative 1 (150 to 250 years).

Estimated Time to Design and Construct = Readily implementable
Estimated Remedial Time Frame - 1 50 to 250 years
Total Capital Costs = $624,000
Total Operation and Maintenance Costs (net present worth) = SZ270.000
Total Costs (net present worth) = S2.894.000

DL SUMMARY OF THE COMPARATIVE ANALYSIS OF ALTERNATIVES

The relative performance of each remedial alternative was evaluated in the FS "«png die «""*• criteria set forth
odie NCPat 40 CFR Section 300 430 A remedial action providing the "best balance" of trade-orB wuh
respect to die nine criteria is determined from this evaluation
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D CRITERIA

1. Overall protection of human health and the environment addresses whether or not a
remedy provides aH^gua^ protection and describes how risks posed through each pathway
are Himinatr^i r^dwrffd. or controlled through treatment, engineering controls, or
institutional controls.

2. Compliance with ARARs describes how the alternative complies with chemical-, location-,
and action-specific ARARs, or other criteria, advisories, and guidance.

B. PRIMARY BALANCING CRITERIA

The following five criteria are used to compare and evaluate the elements of one alternative to another that
meet the threshold criteria.

1 . Long-term effectiveness and permanence evaluates the effectiveness of alternatives in
protecting human health and the environment after response objectives have been met, in
terms of the magnitude of residual risk and the adequacy and reliability of controls.

2. Reduction in toxichy, mobility, or volume through treatment evaluates the treatment
technologies by the degree of expected reduction in toxicity, mobility, or volume of
hazardous material. This criterion also evaluates the irreversibility of the treatment process
anrf the type anfl quantity of ntgiHiiais remaining after treatment

3. Short-term effectiveness addresses the period of time needed to achieve protection and any
adverse impacts on human health and the environment that may be posed during the
construction and implementation period, until the remedial action objectives are achieved.

4. Imptementability assesses the ability to construct and operate the technology; the
reliability of the technology; the. ease of undertaking additional remedial actions; and the
ability to monitor the effectiveness of the remedy. Administrative feasibility is addressed
in terms of the ability to obtain approvals from other agencies. This criterion also evaluates
the availability of required resources, such as equipment, facilities, specialists, and capacity.

5. Cost evaluates the capital and operation and maintenance costs of each alternative, and
provides an estimate of the total present worth cost of each alternative.

C MODIFYING CRITERIA

The modifying criteria are used in the final evaluation of remedial alternatives after public comment on the
RI/FS and Proposed Plan has been received.

1 . State acceptance addresses whether, based on its review of the RI/FS and Proposed Plan,
the state concurs with, opposes, or has no comment on the proposed remedial alternative.

The State of Michigan has provided comments on the RI/FS and the Proposed Plan and has
documented its concurrence with the remedial action in its letter of concurrence, and upon
receipt, will be presented in Appendix A.
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Coouatuuty acceptance adihrw.t whetho die public concurs with die Proposed Plan.
Community acceptance of die Proposed Plan was evaluated based en comments received
at the Public Meeting and during die public crrnmrnt period. This is documented in die

: ̂ up»m«y presented in Appendix C.

i die mne criteria and a brief summary of each alternative and its strengths and
thug to die detailed and comparative analyses.

Si* candidcm currendy pose no risks to human heakh and die environment However, die potential
; far future human health risks nuTi'***1 with exposure to ground water. Alternative 3 win

imiiirc cootamnant CAJMUTIIII MMWH in gnuud itM& to levels protective of human lirjillli risk.
abo includes soorce control of the Eastern Pfaane which will reduce die time requited

AUrnnTm I awl 4 vrill n*fhm* i KIM riiialmn
in grooad water over mne to levels that would reduce human health risk. Containment associated
with ^hrniiTf'* 2 would nrdarr die Western Ptume source which rrinH figmfM-*"**" MMf^Bf the
one required to meet dnnkmg water standards.

The win comply with chemical-specific ARARs over mne (Le., when drinking water
and acboo-spedfic ARARs will not apply to Alternatives land

vtties wifl not be < ijitu'ted. The ocher alternatives will be designed
ARARs.

: 3 and Ahematrve 4 wifl provide effective and per
the natural degradation processes occurring in die FMIHU and Western Plumes to

over time by allowing
-.1..-—j until

duukiug water standards are achieved. If the Western Plume inferred source area can be located,
Alternative 2 would mmtmiTe die migration of ground water contaminants via containment.
However, Alternative 2 would only be effective if die barrier is *"*»"«< around die actual Western
Plume source area (which has not been directiy observed or sampled to date). Additional studies
would be required to locate dus source. Alternatives 2 and 3 would also minimi »e potential
exposure to on-sue workers .rcv.xutrrl woh Eastern Phnne vadose zone sods via SVH trrarmrnt
The No Action alternative would not include imnmnonat controls to prevent die potential future

risks mvKWRf*\ wirh exposure to ground water.

Rtdactioo io Toncitf. Mobility, or Vofamf throotfa Treatment

Natural Attenuaooo appears to be effectivery controlling die spread of the Eastern and Western
Phones Alternative 3 will decrease die volume of contaminants within die Eastern Plume source
area wSVE n^j*m»nt and natural attenuation processes will reduce die toxioty of chemicals in
both Plumes Natural btodegradaoon processes associated with the No Action and Natural

ves (Alternatives I and 4) wifl reduce die toxicity of ground water contaminants
via natural biodegradaoon processes occurring widun the Plume. However, these alternatives would
not provide containment' control of contaminants in Eastern Plume source area vadose zone sods.
However, dus would also restrict dissolution and biodegradoQon of the source material resulting
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in a significant increase in time to achieve drinking water standards.

Short-term Effectiveness

Alternatives 1,3, and 4 will have no adverse effects to the community or the environment

Implementabilitv

The No Action and Natural Attenuation alternatives (Alternatives 1 and 4) would be readily
implementable because no remedial activities would be required. Alternative 3 could be
implemented in approximately two (2) months. Pilot-scaie testing will be required to evaluate and
optimize the SVE system associated with the selected alternative. The cemt»inmmt barrier
associated with Alternative 2 would be difficult to install because (1) the specific location of the
source is uncertain and (2) it would have to be set .90 to 100 feet below ground surface adjacent to
existing structures and utilities. Alternative 2 would require approximately two (2) years to
implement

The capital, operation and maintenance costs, and net present worm costs are presented for each
alternative in the Description of Alternatives (Section VEI). The No Action alternative is the least
costly of the alternatives. Alternative 3 is less costly than Alternative 2 because it utilises the
natural attenuation processes within the Plume and does not require the installation of a deep
containment barrier. The selected remedy is more costly than Alternative 4 (Natural Attenuation)
because it includes using the SVE system to promote source control of the Eastern Plume to reduce
the volume of contaminants contributing to ground water contamination.

State Acceptance

The State of Michigan has provided comments on the FS and the Proposed Plan and has documented its
concurrence with the remedial action as stated in Section Xffl. Upon receipt, a copy of the State's letter of
concurrence will be included as Appendix A.

Community Acceptance

Community acceptance of the Proposed Plan was evaluated based on comments received at the Public
Meeting and during the public comment period. There were only a few comments concerning the Proposed
Plan. There was no opposition raised to the Selected Remedy. This is documented in the Responsiveness
Summary presented in Appendix C.

X. THE SELECTED REMEDY

U.S. EPA has selected Alternative 3 as the remedy for the Bendix Superfund Site. Alternative 3 addresses
ground water and source areas associated with the Western and Eastern Plumes. Alternative 3 includes:

Alternative 3 - Ground Water Institutional Controls and Deed Restrictions, Soil Vapor
Extraction Treatment (Eastern Plume inferred source and vadose contamination removal),
and Monitored Natural Attenuation (Eastern and Western Plume), with protective
contingencies.
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U.S. EPA and MDEQ have «>r«g™»nad that the selected remedy provides die best compliance with die nine
<ji|«f«n The T***^ff*1 tmedy '"•"? die reonoemeats of CERCLA and has received fa vocable
OQBBCflL

LEVELS

levels £or toe Site D83Cd OP tbc results oc t&c
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or derived as a bcakh-oased standard where oo MCL is available. This approach is consistent with dKNCP
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separately for die We

i.
SixargnccaavoandsCvrnvlchlonde, 1,1-DCE, TCE, l.U-TCA, bourne, aid U-DCE) arcpresrnt at

»»rti glgvaaeri rrir gatuiuie* ExpOSUTC CO dlCSC OOmpOUOds aCCOUOtS fbf 100

percent 01 die bascfane \ M\ nii?f "i* risk 300 99.9 puccut of doc basetinc * y^*ir ̂ *r r jungmig nsLs. These
t are fescd in Table 7 wnh die frequency and range of detection, federal MCL and state drinking

r tijn'*J"f (1"*̂ )̂ ' ' •" *»*'•*»'•»* and liiip»i«y at qffnrti each rranpmin^ was detected at UJUUfllll illlOPS

t of the federal MCUsntc DWS

Three of the sn compounds listed in Table 7 (vinyl chloride, 1,2-DCE [total], and TCE) are present at
ckvamd concentrations m muicpk locaunm wtthm die Western Phone ground water and are «^*^fi«< as
djeCPCs. Dnnkmg waer standards are proposed as cleanup levels for each of diese compounds (see Table
7). The cleanup kvds for diese compounds were set at federal MCLs, which are die same concentrati
as dK StaK DWSs. g*«~»<'«1 *f*m««< tafa^i to rerfaee rTqwomp tn or rtwmtmim nftttr*r> nnmpnimrte

result o a cuuuflieut reduction of exposure to other compounds present in die ground water

Six compounds (vnryl chlonde, 1,1-DCE, TCE, 1,2-DCE, arsenic, and manganese) are present at
concentrations *ryviari»d with elevated risk estimates. Exposure to these rf»npn^r^H .nwnuitg for 100
percent of die cjiauagenic nsk and 99 9 percent of die noocaranogemc risks. These compounds are listed
in Table 8 won die frequency aod range of detection, federal and state drinking water standard

y yrf fjrrppnev M utnrk gach mmpni«yl was deteetaH at m^fg^yftejn^ ^ CTCCT5 Of tflT

MCL/sute DWS

Four of die six compounds listed in Table 8 (vmyl chloride, l.i-DCE, I ̂ -DCE [total], and TCE) arc present
at elevattd concentrations in multiple locations within the Eastern Plume ground water and are identified as
the CPCs Cleanup levels are proposed for each of these compounds and were set at federal MCLs (see
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Table 8). State drinking water standards for these compounds are the same concentrations as the MCL.

B. DESCRIPTION OF REMEDIAL COMPONENTS
- ,,.. ..• y- . •. - • • • '

The selected remedial alternative for the Eastern and Western Plumes and their source areas acknowledges
the natural biodegradation processes occurring within the Plumes. Environmental monitoring will be
mntfacf^} to evaluate the continued effectiveness of natural attenuation processes and institutional controls
will be implemented to protect public health by restricting future use of ground water. This alternative
includes the following components:

• Environmental Monitoring with protective contingency plans;
• Institutional Controls;
• Natural Attenuation of Dissolved Plumes;
• Five-year Site Reviews; .,....,,.,—,,,-.-

_ • • _ . . „ I , , . -_ . . •"•"• .X1 - •«V'i-t;:^M>!«1SiMW*»i«»«M*-**1-*<'^ -.'..
• Eastern Plume Source Area-Maintenance of Existing Cover System;
• Eastern Plume Source Area-Operation of SVE System; and
• Eastern Plume Source Area-Installation of SVE Vapor Phase Treatment System.

1. Environmental Monitoring

Environmental monitoring will be used to evaluate (1) the effectiveness of natural attenuation processes in
the Plume, (2) the subsurface microbial environment, (3) compliance with appropriate MDEQ GSI criteria,
and (4) the change in risks to human health and the environment over time. Environmental monitoring will
consist of routine periodic sampling and analysis of ground water and Lake Michigan and Hickory Creek
surface water.

Contaminated ground water discharging to Hickory Creek and Lake Michigan will be monitored at the POC
and at sentinel wells within the ground water Plumes. The protection criteria for the POC will be the more
restrictive of either the contaminant concentrations found during the monitoring well installation (baseline
value), or the calculated GSI mixing zone-based value. POC wells will be installed in the ground water
Plumes as close to Hickory Creek and Lake Michigan as possible where ground water gradients demonstrate
movement toward the creek and the lake.

Sentinel wells are to be located in the Plumes between the inferred source areas and the POC. Sentinel wells
are used to predict or provide early warning of potential exceedances of POC criteria and to monitor the
effectiveness of the remedy in reducing the level of contaminants within the Plume.

The details of establishing progress toward aquifer restoration will be developed in the Long Range
Monitoring Plan in the Statement of Work and will be based on mathematical projections showing the
projected/actual change in the ground water concentrations over time. The individual contaminants, and the
cumulative risk posed by these contaminants, will be evaluated at each monitoring event to establish the
trend (improving or deteriorating) of the ground water restoration. Least square fit and linear regression
analysis are two mathematical approaches that can be used to show these trends. A contingency plan will
be provided in the Long-Term Monitoring Plan and will be implemented to protect human health and the
environment if environmental monitoring predicts or detects exceedences of POC criteria. For mathematical
trends that predict POC exceedences this plan will require an evaluation of the impacts of the exceedence,
potentially leading to increased monitoring, or the implementation of one of the ground water control
measures identified in the FS, or other suitable methods, to prevent further release of contaminants to the
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these iDosiffcs ouy locxudd flroQDQ wstcr po^DDB4Du"ttc9C Ccttber oo stfic or
>*"< P": *"*"•"•< hj»ii>y »Uiin« nf if«it.«iiiiiLM** in th* Phuntr m-wefl

stripping. a comhinafion of these uiuteduret. or other tirhnnlngy and apprond by the U.S. EPA, in
< i •!•*•• ii wan MDEQ.feg suitable far rnnrrhamn For ronfiimnri. ffamriralry tigirift art nrrmfanrrt
of ..•••.....—.« above the established values at the POC, tfae uailingru.y plan wifl require the
"•^trt*tft^mnmj nf f^^tftf\ grouud wMCT coouol omsiBcs, is mdmtBd dbovc, to prevent furtbcr tdcise
of contaminants to die surface water body

i win be >^^f^»f^ until die Eastern and Western Plumes have been icstoied to diinking

lujjilk^ufeul

\.*u*.*Mmi.i controls in die form of deed and land use restrictions will be Jr**" «""»"•* to prohibit ground
•aaa-nae aaanMamf •irfi fK» fjgftm and V/r*trm Pliant^ hnrii na. «nr| nfT-fi*y InStitDDOnal cbntTOb wUl

betfevBed, ***fif**f*fiw and enforced in cooperaoon with arj**^iit property uwucrs and the feoeral, •sl^lc,

NatoratAnenuation

few mM«iy«r pf ̂ ttg^elaaed VOT-g (i e ,

U2-OCE, and vinyl cfalonde) in Eastern and Western Ptamegrcmd water. U.S. EPA Kerr Laboratory has
mnrhatal dm the mntt imfnrtjnt natnr.1 Mtf̂ aftnn merfMnicn at thf R îrtfr <?rte i< biological redncrive

dffhhyiiialMjo (Wilson et aL, 1996, Weaver et aL, 1996*, and Weaver et aL. 1996b) Based on
ytT^ tn t̂rtî nr »f rhlnrinated

in die Westan Plume. TCE is degraded to DCE, wfakfa is then degraded to vinyl chloride in tbe strongly
rnrti nig, anaerobic conditions widnn die Plume. Vinyl chloride is degraded to alba ethene or carbon
ifcmtfe <fc[»it.fa.fl o« Atf ̂ hf^ffff mnrfmn«< (erthgr anj^ithi. nr x^mh^- f^^parfivi^y) By die time the

Plunie "••''̂ 5 Tt*T Lake Michigan beach front, much of tfae eMrrm»tr*i m»cg kx h»«i degraded to

Exsensive site characterization data indicate dial oatural artrnuation is eSecnveiy ««famma die spread of
m****t*nggi(gl bv nxhu-mq rontatntnanf i inn *i*rarir«f Natural atteDUaDOO IS an JVlp"7feMKf f^ift'f^fm

method only where it is fully protective of human health and die environment, and where it can be

a reasonable time frame. The NCP states dial remediation time frame for restoring ground water to its
beneficial me ^tv^|Uf be developed based on specific site CTKtitH""5 Under tfoy natural attenuation
pi otases, die time to adnevednnkmgwaKr standards is estimated to be between approximately 150 to 250
yean County weD pemut regulations preclude die use of this aquifer for residential use, and die tune frame
projections shown are reasonable given this site specific circumstance.

4 Frve-vear Site Reviews

Under CERCLA Section 12I(c), a remedial action that results in hazardous wastes, pollutants, or
contaminants n-mammg on site should be reviewed every five years Data collected during the monitoring
program will be used to -»55^< potential impacts of contaminants, and evaluate whether human health and
die environment efnnmfg- to be protected by die alternative
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5. Hasten Plume Source Area - Existing Cover System

The cover system above the Eastern Plume source area consists of asphalt, concrete slab, and existing
buildings. The cover system will be visually inspected annually and repaired as necessary (e.g., resurfaced,
patched). This cover system will continue to minimize infiltration to vadose zone soils, thereby reducing the

r^fqyrj to ground water, and will afeen reduce potential access/direct contact to these
soils by on-site workers.

6. Eastern Plume Source Area • Operation of

The SVE treatment system is an in situ vadose zone treatment technology that operates via application of
a vacuum to promote vapor flow through the vadose zone. Contaminants will volatilize from soil and be
swept b> air flow to air extraction wells located throughout the contaminated area. Extracted air will be
treated using photocatalytic oxidation to achieve air emission requirements.

C LONG TERM MONITORING PLAN ; : ^-X ;.;

The Long-Term Monitoring Plan will present specific details of the long-term sampling and analysis
requirements for compliance monitoring of air emissions, surface water, and ground water as required by the
selected remedy for the Bendix Site. This plan will present the location of each sampling point, sampling
protocol, analytical method, analytical level, data evaluation level employed for each sampling location
during the long-term monitoring phase of the remedial action. The Long-Term Monitoring Plan will also
present the method used to determine what constitutes an exceedence or projected exceedence, when and what
action(s) (contingencies) will be taken to protect human health and die environment if exceedences are
reported above determined action levels.

XL STATUTORY DETERMINATIONS

The selected remedy for die Bendix Site is consistent with CERCLA and in compliance with the NCPto die
extent practicable. The selected remedy is protective of human health and die environment, attains ARARs,
and is cost-effective. The selected remedy also satisfies die statutory preference for treatment that
permanently and significantly reduces the toxicity, mobility, or volume of hazardous substances as a principal
element The following describes how the selected remedy meets these requirements.

A. THE SELECTED REMEDY IS PROTECTIVE OF HUMAN HEALTH AND THE
ENVIRONMENT

The selected remedy will provide adequate protection of human health and die environment through
institutional controls to prevent exposures to ground water and through die treatment technologies to be
employed. The potential future nsks associated with access to/use of site ground water will decrease over
time because Natural Attenuation will reduce die concentration of contaminants to die drinking water
standards listed in Table I

B. THE SELECTED REMEDY ATTAINS ARARs

The selected remedy will comply with identified federal and state ARARs. Potential chemical-and location-
specific ARARs were identified, defined, and summarized in Section 7.0 of die RI report. Potential action-
specific ARARs were identified in Section 2.0 of the FS report.
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Tabfc 9 preso«s dw cbcmicai-speci6c AilAfe for the selected remedy Because remedial acoons wdl not
•npaa naoral resources (e.g^wedand areas). locaDon-spea5c ARARs do not apply to the selected remedy.
AcDQD-speofic ARARs for die Eaaem Plume remedial activities are listed in Table 9.
wan the selected remedy will be coottocted au^dnig to rrgubhnm outlined by OSHA.

acticn r̂jeeific ARAR* and nther criteria

rhrmi j njii ift APAPj far -ntr Erounrl TTUT itr^H* rrgnlTtrTrr unrf Tiffin prnp"''p««^
Drinking Water Aa (SDWA), Clean Water Act, and State of Michigan statutes. In addition, certain other
taanencal goals wal be anamed The federal National Drinking Water Regulations consist of contammant-
speofk standards known as MCLs and Maximum Contaminant Level Goals (MCLGs). MCLs are
enforceable standards diat are die mxxanom permissible level for specific contaminants in public water
supplies. MCLGs are nan-enforceable healm-based goals that establish levels at which no known or
aoncDafed advene heakh effects occur. The NCP, 300.430(eX2XIXB) and (Q, requires thatMCLGs above
ran andMTTjy te*r»neri for gfrimH voter spaces that are current or potential sources of drinking '

Under die Michigan Drinking Water Rules, die state adopted federal MCLs. Because ground
^mf^tpd with dtt Bendbc Site is potentiaOy a dnnkmg water source, MCLs are not applicable at die site,
but diey are relevant and appropnagi hi devckping die deanup levels, die Risk Assessment compared
giuuud water contammant concentraDons with Gedaal MCLs, Michigan dnnkmg water standards, and
Michigan tfflJht^ dtuAing water vames. Oeannp levels were set at MCLs. Michigan ducking water
standards adopted federal MCLs. The setaaed remedy wifl be complete when drmking water standards have
been achieved tn die ground water Pturnes.

Part 201 (Environmental Remediation) of die Midagan Natural Resources and Environmental Protection Act
of 1994 (Pubic Aa 451) is applicable to die selected remedy and specifies rules for establishing risk-based
<-u«r»^> crtteha for a T*T* If nsk-based ^ti*fffip criteria established for ground water m*frT rfij< rule <tifier
from (a) dte state drinking water standard, or (b) criteria for adverse *«^V*v characteristics, die cleanup
criena for die sdewul be OK more stringent of (a) or (b) unless use of the aqutfier is restricted TheBendix
Sue aquifer will also be restricted by implementing imntimoral controls and deed restnctrans.

Under Rule 325 1057 of Part 4 of Part 31 c^ the NatrualRcsouixes and Environmental Protection Act, 1994,
as «-»-~lH PA 451of die National TOXKS Rule (NTR, Federal Register, December 22, 1992, VOL
57(246) 60ft4ft^0923) Ground Water Surface Water (GSf) criteria have been identified as goals for die

These GSI criteria identify the maximum ground water rfTrtarrpnam Awhjinp, to surface
The final GSI value is die more restrictive of die Rule 57 value and die NTR value, where bodi are

avauabfe(excludag arsenic whose GSI value B rheRuk 57 value) Under the 1995 amendments to Part 31,
mcong zones Cor ground water venting to a surface water body are allowed Mixing zone determinations and
discharge criteria are developed on a case by case basis in accordance with Port 31

2 Air Regulations

The Clean Air Aa provides primary and setuntay air quality standards to protect human health from known
or «""T'Wf< adverse effects of pollutants The .Vucfagan Air Pollution Control Aa (Aa No 348) and Pan
55 of Michigan Pubuc Aa 451 (Air PoUuaon Control) contain contaminant-specific regulations that pertain
to allowable emissions of pollutants from various air containment source categories and processes These
requirements are applicable to the selected remedy because the SVE treatment system associated with the
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Eastern Plume will produce VOC emissions. The SVE off-gas treatment system will be monitored on a
monthly basis to ensure compliance with state and federal permitting and emission requirements.

C THE SELECTED REMEDY IS COST-EFFECTIVE

The remedy provides overall effectiveness proportionate to its cost. The estimated costs associated with this
remedy are:

• Capital Cost: $ 756,000
• Operation and Maintenance Costs (net present worth): $3,412,000
• Total Cost (net present worth): $4,168,000

Alternative 3 is considered cost-effective because it takes advantage of the natural attenuation processes
occurring in the Plumes. The remedy provides protection against the potential for future human health risks
associated with exposure to site ground water. Major capital costs associated with the selected remedy
include well installation for long-term monitoring, and legal and engineering support associated with
implementing institutional controls. Major operation and maintenance costs include the five year site reviews
and operation and ir lintenance of the SVE system.

The No Action alternative is less costly, but it would not provide protection from the potential future risks
associated with ground water exposure. Alternative 4 (Natural Attenuation) is less costly than the selectee-
remedy. However, the selected remedy utilizes the SVE treatment system to reduce the concentration of
VOCs in vadose zone soils, thereby minimizing potential exposure to on-site workers.

The selected remedy affords overall effectiveness when measured against CERCLA Section 121 criteria and
the NCP's nine evaluation criteria, and costs are proportionate to the protection that will be achieved.

D. THE SELECTED REMEDY UTILISES PERMANENT SOLUTIONS AND ALTERNATIVE
TREATMENT OR RESOURCE RECOVERY TECHNOLOGIES TO THE MAXIMUM
EXTENT PRACTICABLE

The selected remedy represents the maximum extent to which permanent solutions and treatment
technologies can be used in a cost-effective manner at the Bendix Site. The remedy permanently removes
the contaminants from the natural environment in the following manner:

VOCs are extracted from vadose soils (at the source of the Eastern Plume) by a SVE system with
photo-oxidation destruction of the off-gassed vapors.

U.S.EPA (Cor Laboratory has determined that through the natural attenuation (microbial anaerobic
and aerobic dechlorination) process approximately 600 Ibs. of TCE are destroyed annually in the
Western Plume.

Natural attenuation is also occurring along the Eastern Plume, destroying TCE.

The selection remedy is protective of human health and the environment, complies with federal and
state requirements that are legally applicable or relevant and appropriate, and is cost effective.

Natural Attenuation of the Eastern and Western Plumes combined with Eastern Plume source control
SVE to control/reduce VOCs in vadose zone soils; maintenance of the existing vadose zone soil
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