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Before STEWART and RiICHMAN, Circust Judges, and SCHOLER, District
Judge.”

PrisciLLA RICHMAN, Circuit Judge:

The opinion issued on March 25, 2025! was WITHDRAWN on
March 9, 2026. The following opinion is SUBSTITUTED:

* k% ok ok ok

The State of Texas and state entities, together referred to as the Texas
State Petitioners, as well as industries collectively referred to as Texas
Industry Petitioners, filed petitions for rehearing en banc after we issued our
March 25, 2025 opinion. While those petitions were pending, the
Environmental Protection Agency (EPA) issued, on January 30, 2026, a
notice of a proposed rule and reconsideration of a final rule.?

In our opinion that is now withdrawn, we found persuasive EPA’s
statement in its briefing that it did not “disapprove the state submissions
based on the 2016-based modeling [submitted after Texas filed its SIP]” but
instead that the newer modeling “only confirmed EPA’s conclusion.”? For
reasons explained below, including EPA’s recent notice, we withdraw our
prior opinion. The petitions for review of EPA’s disapproval of Texas’s STP
are granted, the disapproval is vacated, and the matter is remanded to EPA.
Louisiana did not seek en banc rehearing or reconsideration by the panel, and

no party sought rehearing or reconsideration of our disposition of

" United States District Judge for the Northern District of Texas, sitting by
designation.

! Texas v. EPA, 132 F.4th 808 (5th Cir. 2025).

? Interstate Transport Plan Review for the 2015 Ozone NAAQS, 91 Fed. Reg. 4026
(proposed Jan. 30, 2026).

3EPA Br. at 102.
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Mississippi’s challenge to the denial of its SIP. Accordingly, our prior
dispositions of those petitions remain unchanged. The petition for review of
EPA’s disapproval of Louisiana’s SIP is therefore denied. The petitions for
review of EPA’s disapproval of Mississippi’s and Texas’s SIPs are granted,

those disapprovals are vacated, and those matters are remanded to EPA.
I

This case concerns the obligations of states under a provision of the
Clean Air Act (CAA) known as the Good Neighbor Provision.# Congress
has directed EPA to establish national ambient air quality standards
(NAAQS) for pollutants at levels that “in [its] judgment, cause or contribute
to air pollution which may reasonably be anticipated to endanger public
health or welfare.”> “Once EPA settles ona NAAQS, the Act requires the
Agency to designate ‘nonattainment’ areas, se., locations where the
concentration of a regulated pollutant exceeds the NAAQS.”¢ The
establishment or revision of NAAQS also “shifts the burden to States to
propose plans adequate for compliance with the NAAQS.”7 States must
develop state implementation plans (SIPs) to comply with any new
NAAQS.® Every SIP must comply with the Good Neighbor Provision.
Since 1990, the CAA has required SIPs to “contain adequate

provisions . . . prohibiting . . . any source or other type of emissions activity

* See, e.g., EPA v. EME Homer City Generation, L.P.; 572 U.S. 489, 495 (2014)
(“Congress included a Good Neighbor Provision in the Clean Air Act,” citing 42 U.S.C.
§ 7410(2)(2)(D)(i)); see also 7d. (“’This statutory requirement, with its text altered over
time, has come to be called the Good Neighbor Provision.”).

542 U.S.C. §§ 7408, 7409; see also EME Homer, 572 U.S. at 495.
¢ EME Homer, 572 U.S. at 498.

"Id. (citing 42 U.S.C. § 7410(2)(1)).

8 Seeid.
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within the State from emitting any air pollutant in amounts which
will . . . contribute significantly to nonattainment in, or interfere with
maintenance by, any other State with respect to any ... [NAAQS].”? This
provision is concerned with two separate problems: (1)states that
“contribute significantly to [NAAQS] nonattainment” in another state, and
(2) states that “interfere with maintenance [of the NAAQS] by” another

state.10

The Good Neighbor Provision was meant to address the reality that
“[a]ir pollution is transient, heedless of state boundaries.”!  “Left
unregulated, the emitting or upwind State reaps the benefits of the economic
activity causing the pollution without bearing all the costs.”!? “Conversely,
downwind States to which the pollution travels are unable to achieve clean
air” —and more specifically, the prescribed NAAQS—“because of the

influx of out-of-state pollution they lack authority to control.” 3

“If EPA determines that a State has failed to submit an adequate
SIP...the Act requires [EPA] to promulgate a Federal Implementation
Plan, or FIP, within two years... ‘unless the State corrects the

deficiency,’”* “and [EPA] approves the plan or plan revision, before the

942 U.S.C. § 7410(2)(2)(D).

10 See North Carolina v. EPA, 531 F.3d 896, 909-10 (D.C. Cir. 2008) (explaining
that each phrase in the statute must be given independent meaning).

Y EME Homer, 572 U.S. at 496.

12 Id. at 495.

B 1.

1 Id. at 498 (quoting 42 U.S.C. § 7410(c)(1)).
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[EPA] promulgates” a FIP.1> A FIP corrects “an inadequacy” in a SIP
“and provides for attainment of the relevant” NAAQS.16

This case involves EPA’s 2015 revision of the ozone NAAQS. “A
layer of ozone in the atmosphere shields the world from the sun’s
radiation.”” However, “[f]lorming when sunlight interacts with a wide range
of precursor pollutants, ground-level ozone can trigger and exacerbate health
problems and damage vegetation.”!® In October 2015, EPA decreased the
allowable concentration of ozone in the ambient air from 75 parts per billion
(ppb) to 70 ppb.1? That triggered the states’ respective obligations to submit

SIPs within three years to achieve compliance with the new ozone
NAAQS.2

Texas timely submitted its SIP.2! Louisiana and Mississippi filed the
Good-Neighbor portion of their SIPs approximately one year beyond the
deadline.?? The CAA provides that EPA has up to eighteen months

1542 U.S.C. § 7410(c)(1).

16 4. § 7602(y).

7 Ohio ». EPA, 603 U.S. 279, 284 (2024).
18 14,

19 National Ambient Air Quality Standards for Ozone, 80 Fed. Reg. 65292, 65365
(Oct. 26, 2015).

20 See EME Homer, 572 U.S. at 498 (citing 42 U.S.C. § 7410(a)(1)) (explaining
that after a revised NAAQS is promulgated, “[eJach State must submit a [SIP] to EPA
within three years”).

21 Air Plan Disapproval; Arkansas, Louisiana, Oklahoma, and Texas; Interstate
Transport of Air Pollution for the 2015 8-hour Ozone National Ambient Air Quality
Standards (AR, LA, OK, TX Proposed Disapproval), 87 Fed. Reg. 9798, 9824 (Feb. 22,
2022) (noting Texas Good-Neighbor SIP was submitted August 17, 2018).

?2 Id. at 9811 (noting Louisiana Good-Neighbor SIP was submitted November 13,
2019); Air Plan Disapproval; AL, MS, TN Interstate Transport Requirements for the 2015
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following each submission to act on a STP.2 After considerable delay, EPA
proposed disapproval of Texas’s, Louisiana’s, and Mississippi’s SIPs about
three years after they were submitted.?* In a final rule, EP A disapproved the
SIPs of twenty-one states.?> The final rule incorporated by reference the
reasons for disapproval given in the proposed disapprovals that EPA had
previously issued.?¢ EPA’s disapprovals precipitated over twenty lawsuits
in at least seven other circuits.?’ The petitioners in the case before us are
three of those states—Louisiana, Mississippi, Texas—and energy-industry
members.

II

A threshold issue is whether the petitions for review must be
transferred to the D.C. Circuit. Our prior opinion addressed the venue

question at length.22 We concluded that venue is proper in this circuit.?’

8-Hour Ozone National Ambient Air Quality Standards (AL, MS, TN Proposed
Disapproval), 87 Fed. Reg. 9545, 9554 (Feb. 22, 2022) (noting Mississippi Good-Neighbor
SIP was submitted September 3, 2019).

2 See 42 U.S.C. § 7410(k).

24 See AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9798 (proposed
disapproval in February 2022); AL, MS, TN Proposed Disapproval, 87 Fed. Reg. at 9545
(same).

5 See Air Plan Disapprovals; Interstate Transport of Air Pollution for the 2015 8-
Hour Ozone National Ambient Air Quality Standards (Disapproval), 88 Fed. Reg. 9336,
9341 (Feb. 13, 2023).

26 Jd. at 9354 (“The full basis for the EPA’s disapprovals is available in relevant
Federal Register notifications of proposed disapproval for each state . .. .”).

27 See EPA Br. at 50 & n.27 (identifying lawsuits in the Fourth, Sixth, Eighth,
Ninth, Tenth, Eleventh, and D.C. Circuits).

28 See Texas v. EPA, 132 F.4th 808, 824-30 (5th Cir. 2025) (withdrawn).
» Seeid.
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Subsequently, the Supreme Court decided Oklahoma v. EPA,* which held
“that EPA’s disapprovals [of Oklahoma’s and Utah’s SIPs] are locally or
regionally applicable actions reviewable in a regional Circuit.”3! We are
satisfied that the Supreme Court’s reasoning applies equally to the

disapprovals of the Louisiana, Mississippi and Texas SIPs.
III

Another initial matter pertains to the fact that EPA’s disapproval of
Texas’s SIP was issued more than two years after Texas had submitted it.
The Texas State Petitioners assert in a sentence of their initial brief that “[i]f
EPA does not issue a completeness finding within six months, the SIP is
deemed to meet the minimum criteria by operation of law [citing 42 U.S.C.
§ 7410(k)(1)(B)]. Upon its issuance of a completeness finding, EPA has 12
months to approve or disapprove the SIP [citing § 7410(k)(2)-(3)].”3? Texas
does not assert that its SIP was approved by “operation of law” when EPA

failed to act before the 12 month-period had passed. Such an argument would
likely fail.

As JUDGE MURPHY of the Sixth Circuit observed in his concurring
opinion in Kentucky v. EPA,* the “operation of law” language applies only
to a determination, or lack thereof, regarding a “completeness finding” as to
the “minimum criteria” specified in subsection (k).3* Congress did not
specify that a SIP would be approved by “operation of law” if EPA failed to
act within a subsequent 12-month period. JUDGE MURPHY’s concurring

0 605 U.S. 609 (2025).

11d. at 614.

32 Texas Initial Br. at 6.

%123 F.4th 447 (6th Cir. 2024).

34 Id. at 474 (MURPHY, J. concurring).
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opinion also notes that “[t]he Supreme Court has repeatedly held that
officials who miss these statutory deadlines do not automatically forfeit the

power to act belatedly if the statute itself does not impose that penalty.” 3>
IV
A

There are significant disagreements between the petitioners and EPA
regarding the proper construction of the CAA. The Texas State Petitioners
contended in their initial brief that “EPA’s disapproval [] held Texas to
requirements found nowhere in the Act” by treating “any ozone contribution
by Texas to a downwind receptor at greater than one percent of the NAAQS
as a presumptively ‘significant’ contribution.” 3¢ Texas maintains that “[t]he
fundamental problem here is that the ‘one-percent threshold does not appear
in the text of’ the good-neighbor provision.”3” Therefore, Texas argues,
“EPA lacked statutory authority to treat that threshold as a presumptive
finding of ‘significance’ that States must ‘rebut’ to secure approval of a
SIP.”38 Texas acknowledges that “EPA has repeatedly claimed that any
State whose contribution meets or exceeds the one-percent threshold does
not automatically violate its good-neighbor obligations; instead, such a State

is ‘screen[ed] in...for further evaluation of emissions control

% Id. (first citing MVielsen v. Preap, 586 U.S. 392, 411 (2019) (plurality opinion); then
citing Barnhart v. Peabody Coal Co., 537 U.S. 149, 158-63 (2003); then citing Brock v. Pierce
County, 476 U.S. 253, 259-62 (1986); and then citing Mclntosh v. United States, 601 U.S.
330, 337-42 (2024)).

36 Texas Initial Br. at 17.
37 Texas Initial Br. at 27 (quoting Texas ». EPA, 983 F.3d 826, 839 (5th Cir. 2020)).

38 Texas Initial Br. at 27 (citing Luminant Generation Co., L.L.C. v. EPA, 675 F.3d
917, 930 (5th Cir. 2012) (holding EPA was ‘“arbitrary and capricious” in imposing a
“similar source” requirement on a minor new source review (NSR) in a state’s SIP)).
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opportunities.’”’3 “But,” Texas argues, “in practice, EP A deploys the one-
percent threshold as a presumption of significant contribution that a State
must rebut on pain of SIP disapproval.”4® Intertwined among these
arguments was Texas’s complaint that EPA used modeling and data
published after Texas had submitted its SIP to disapprove that SIP.

In its petition for rehearing, Texas maintained that “whereas EPA
treats any contribution exceeding one percent of the NAAQS as a
‘significant’ contribution that triggers a state’s obligations under the CAA,
Texas treats such a linkage as merely a starting point for further detailed
analysis.”* Texas says, “The panel did not determine whether Texas or
EPA had the better interpretation of the statutory phrase ‘contribute
significantly.’”4? Citing Loper Bright Enterprises . Raimondo,* Texas argues
that “courts ‘need not and under the APA may not defer to an agency
interpretation of the law simply because a statute is ambiguous,’” and “[t]hat
remains true ‘even if an ambiguity happens to implicate a technical
matter.””’ 4 The Texas State Petitioners again argued strenuously in their

petition for rehearing en banc that EP A had impermissibly relied on data and

%9 Texas Initial Br. at 26 (alteration in original) (quoting Disapproval, 88 Fed. Reg.
at 9371).

40 Texas Initial Br. at 26 (citing Notice of Availability of the EPA’s Preliminary
Interstate Ozone Transport Modeling Data for the 2015 Ozone National Ambient Air
Quality Standard (NAAQS), 82 Fed. Reg. 1733, 1740 (Jan. 6, 2017)).

1 Texas Pet. for Reh’g En Banc at 12.
2 Texas Pet. for Reh’g En Banc at 12.
4603 U.S. 369 (2024).

# Texas Pet. for Reh’g En Banc at 12-13 (quoting Loper Bright, 603 U.S. at 412-13,
402).
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modeling published after Texas filed its SIP that was markedly different from
the guidance it had given to States before Texas submitted its SIP.

The Texas Industry Petitioners make similar arguments in their
petition for rehearing en banc. They additionally assert that “ EP A premised
its disapproval on the agency’s claim that it is ‘empowered to interpret’ the
statutory term ‘contribute significantly’ in the Clean Air Act.”* They
observe, “ Chevronis gone.” ¢ The Texas Industry Petitioners assert that our
panel’s decision, which we have now withdrawn, “squarely conflicts with the
Supreme Court’s intervening decision in Loper Bright. The central question
in this case is the meaning of the undefined statutory term ‘contribute
significantly’ in the Good Neighbor Provision of the Clean Air Act, 42
U.S.C. § 7410(a)(2)(D).”#

The Texas State Petitioners also made clear in their briefing that they
contend the CA A gives the authority to the States, not EPA| to interpret the
Good Neighbor Provision. Texas’s Reply Brief argues, “The good-neighbor
provision delegates interpretive authority to the States in the first instance at
the SIP stage.” 8

Although Texas and the other petitioners did to some extent assert
arguments regarding their interpretation of the CAA, their primary
complaint in their initial briefing to our panel was that EPA disapproved
Texas’s SIP based on data and modeling published after Texas submitted its

SIP. The Final Order under review in this appeal considered in some detail

* Texas Industry Pet’rs Pet. for Reh’g En Banc at xiii (quoting Disapproval, 88
Fed. Reg. 9336, 9375 (Feb. 13, 2023)).

% Texas Industry Pet. for Reh’g En Banc at xiii.
" Texas Industry Pet. for Reh’g En Banc at 8.
8 Texas Reply Br. at 13-14.

10
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deficiencies EPA found in Texas’s own modeling and Texas’s analysis of its
modeling results submitted in support of its STP.*° The gaps and deficiencies
EPA found in Texas’s modeling and methodology had been considered in
greater detail in EPA’s earlier proposed disapproval of SIP submissions.>°
EPA’s briefing in our court said, “Nor did EPA as Petitioners erroneously
contend, disapprove the state submissions based on the 2016-based modeling
[submitted after Texas filed its SIP], which only confirmed EPA’s
conclusion.”>! In our prior, now withdrawn decision, we concluded it was
unnecessary to decide “the question of interpretive authority or the effect of
the Supreme Court’s recent decision in Loper Bright Enterprises v. Raimondo
regarding deference to agencies’ interpretations of the statutes they
administer” because EPA determined that Texas’s SIP submission was
“flawed on [its] own terms,” and “[a]ccordingly, it is sufficient for us to hold
that, at the very least, the CA A directs EP A to assess independently whether
a SIP satisfies a state’s chosen reasonable interpretation of the Good
Neighbor Provision.”? We concluded that though EPA’s Final Rule
disapproving Texas’s SIP referred to data and modeling EPA published
after Texas submitted its SIP, “EPA provided more than one reason for
disapproving Texas’s SIP: both EPA’s and Texas’s modeling showed
emissions that EPA concluded triggered Good-Neighbor obligations,” and
“[t]he smattering of places where EPA mentioned its own data during its

* Disapproval, 88 Fed. Reg. at 9359-60 (Feb. 13, 2023) (first citing AR, LA, OK,
TX Proposed Disapproval, 87 Fed. Reg. at 9823, 9824-26, 9826-29, 9829-30; and then
citing U.S. ENV’T PrOT. AGENCY, NO. R06-OAR-2021-0801, 2015 8-HoURr
OZzONE TRANSPORT SIP PROPOSAL TECHNICAL SUPPORT DOCUMENT (2022)).

%0 See AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9823, 9824-26,
9826-29, 9829-30.

SUEPA Br. at 102.
32 Texas v. EPA, 132 F.4th 808, 831 (5th Cir. 2025) (withdrawn).

11
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discussion of the data in the Texas SIP does not undermine” the conclusion
that EPA independently assessed and rejected Texas’s SIP on its own

merits.>3

However, as we will explain in greater detail below, EPA’s January
30, 2026 “notice of a proposed rule and reconsideration of final rule” states
that EPA did utilize data published after Texas submitted its SIP in
disapproving Texas’s and a number of other States’ SIPs.>* We are now
vacating the disapproval of Texas’s SIP and remanding to EPA, in part
because, in light of the January 30, 2026 notice, we can no longer conclude
with confidence that EPA’s disapproval was based on its technical review of
the data and reasoning Texas offered in support of what Texas called a

“multi-factor ‘weight-of-the-evidence’ analysis.””>

Accordingly, we now proceed to address the arguments the Texas
State Petitioners and Texas Industry Petitioners have asserted regarding the
proper construction of the Good Neighbor Provision in the CAA. We begin
with Loper Bright.

3 Id. at 856.

>4 See, e.g., Interstate Transport Plan Review for the 2015 Ozone NAAQS, 91 Fed.
Reg. 4026 (proposed Jan. 30, 2026) (citing the Final Rule that Texas has challenged in this
appeal, Disapproval, 88 Fed. Reg. 9336 (Feb. 13, 2023), and stating: “Based on the SIP
submissions, the EPA’s interpretation of its memoranda, and the 2016v3 modeling, the
EPA disapproved the SIP submissions from Alabama, Kentucky, Minnesota, Mississippi,
Nevada, and 16 other States in ‘Air Plan Disapprovals; Interstate Transport of Air
Pollution for the 2015 8-Hour Ozone National Ambient Air Quality Standards’ (‘SIP
Disapproval Action’).”).

> See, e.g., Texas Initial Br. at 26 (discussing its “weight-of-evidence analysis”).

12
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B

The Supreme Court explained in Loper Bright that section 706 of the
Administrative Procedure Act>® (APA) “delineates the basic contours of
judicial review” of agency action.”” The APA “specifies that courts, not
agencies, will decide ‘all relevant questions of law’ arising on review of
agency action—even those involving ambiguous laws—and set aside any
such action inconsistent with the law as they interpret it.”>® By contrast,
§ 706 “does mandate that judicial review of agency policymaking and
factfinding be deferential. See § 706(2)(A) (agency action to be set aside if
‘arbitrary, capricious, [or] an abuse of discretion’); § 706(2)(E) (agency
factfinding in formal proceedings to be set aside if ‘unsupported by
substantial evidence’).”> The Loper Bright decision is emphatic that the
APA “makes clear that agency interpretations of statutes—Ilike agency
interpretations of the Constitution—are not entitled to deference,” and
“[u]nder the APA, it thus ‘remains the responsibility of the court to decide

whether the law means what the agency says.’” ¢

While “courts must exercise independent judgment in determining
the meaning of statutory provisions,” they “may—as they have from the
start—seek aid from the interpretations of those responsible for

implementing particular statutes.”®* The Loper Bright decision explains that

%5U.S.C. § 706.

>7 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 391 (2024).
8 Id. at 392 (citation omitted) (quoting 5 U.S.C. § 706).

% Id. (alteration in original).

80 Jd. (quoting Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 109 (2015) (SCALIA, J.,
concurring in judgment)).

61 Id. at 394.

13
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“[s]uch interpretations ‘constitute a body of experience and informed
judgment to which courts and litigants may properly resort for guidance’
consistent with the APA.”¢ “And interpretations issued
contemporaneously with the statute at issue, and which have remained
consistent over time, may be especially useful in determining the statute’s

meaning.” 6

Loper Bright also recognizes that “[i]n a case involving an agency, of
course, the statute’s meaning may well be that the agency is authorized to
exercise a degree of discretion.”® One example the Court gave was when
statutes “empower an agency to prescribe rules to ‘fill up the details’ of a
statutory scheme.”® The Court cited Wayman v. Southard®® as an
illustration.” Another category of statutes authorizing an agency to exercise
a degree of discretion the Court identified in Loper Bright was statutes that

“regulate subject to the limits imposed by a term or phrase that ‘leaves

82 Id. (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)).

83 Id. (citing United States v. Am. Trucking Ass’ns, 310 U.S. 534, 549 (1940)); see also
Am. Trucking Ass’ns, 310 U.S. at 549 (“The Commission and the Wage and Hour Division,
as we have said, have both interpreted Section 204(a) as relating solely to safety of
operation. In any case such interpretations are entitled to great weight. This is peculiarly
true here where the interpretations involve ‘contemporaneous construction of a statute by
the men charged with the responsibility of setting its machinery in motion; of making the
parts work efficiently and smoothly while they are yet untried and new.’”).

4 1d.
8 Id. at 395 (quoting Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 43 (1825)).
623 U.S. (10 Wheat.) 1, 43 (1825).

67 See id. (explaining “[t]he act of 1792, for regulating processes in the Courts of
the United States, enacts, that ‘the modes of proceeding in suits, in those of common law,
shall be the same as are now used in the said Courts respectively, in pursuance of the act,
entitled, an act to regulate processes in the Courts of the United States.’”).

14
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agencies with flexibility,” . . . such as ‘appropriate’ or ‘reasonable.’””%® The
Court’s supporting case citation® was Michigan . EPA,° which observed
that “Congress instructed EPA to add power plants to the program if (but
only if) the Agency finds regulation ‘appropriate and necessary.’”” The
Court said in Michigan, “One does not need to open up a dictionary in order
to realize the capaciousness of this phrase. In particular, ‘appropriate’ is ‘the
classic broad and all-encompassing term that naturally and traditionally
includes consideration of all the relevant factors.’”7? The Court in Michigan
further explained that “Although this term leaves agencies with flexibility,
an agency may not ‘entirely fai[l] to consider an important aspect of the
problem’ when deciding whether regulation is appropriate.””® The Court
held in Michigan that “Read naturally in the present context, the phrase
‘appropriate and necessary’ requires at least some attention to cost.”’* The
Michigan decision continued, “One would not say that it is even rational,
never mind ‘appropriate,’ to impose billions of dollars in economic costs in

return for a few dollars in health or environmental benefits.” 7

88 Loper Bright, 603 U.S. at 395.
“Id.

7 576 U.S. 743 (2015).

" [Id. at 752.

72 Id. (quoting White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1266 (D.C.
2014) (KAVANAUGH, J., concurring)).

7 Id. (alteration in original) (quoting Motor Vehicle Mfrs. Ass’n of the U.S. v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).

“Id.

7 Id.; see also id. (“In addition, ‘cost’ includes more than the expense of complying
with regulations; any disadvantage could be termed a cost. EPA’s interpretation precludes
the Agency from considering any type of cost—including, for instance, harms that
regulation might do to human health or the environment. The Government concedes that

15
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The Loper Bright decision explained a court’s role when discretionary
authority has been delegated: “When the best reading of a statute is that it
delegates discretionary authority to an agency, the role of the reviewing court
under the APA is, as always, to independently interpret the statute and
effectuate the will of Congress subject to constitutional limits.”7® “The court
fulfills that role by recognizing constitutional delegations, ‘fix[ing] the
boundaries of [the] delegated authority,’””” and “ensuring the agency has

engaged in ‘reasoned decisionmaking’ within those boundaries.” 78

In Loper Bright, the Court jettisoned Chevron’s directive that when a
statute is “‘silent or ambiguous with respect to the specific issue’ at hand,”
a court must “defer to the agency’s interpretation if it ‘is based on a
permissible construction of the statute.””” When a statute is ambiguous
“[i]n an agency case as in any other . . . even if some judges might (or might
not) consider the statute ambiguous, there is a best reading all the same—
‘the reading the court would have reached’ if no agency were involved.” 8
“It therefore makes no sense to speak of a ‘permissible’ interpretation that
is not the one the court, after applying all relevant interpretive tools,

concludes is best. In the business of statutory interpretation, if it is not the

if the Agency were to find that emissions from power plants do damage to human health,
but that the technologies needed to eliminate these emissions do even more damage to
human health, it would still deem regulation appropriate. See Tr. of Oral Arg. 70. No
regulation is ‘appropriate’ if it does significantly more harm than good.”).

76 Loper Bright, 603 U.S. at 395.

7 Id. (quoting H. Monaghan, Marbury and the Administrative State, 83 Colum. L.
Rev. 1,27 (1983)).

78 Id. (quoting Michigan, 576 U.S. at 750).

7 Id. at 379-80 (quoting Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984)).

80 Jd. at 400 (quoting Chevron, 467 U.S. at 843, n.11).
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best, it is not permissible.”® “The very point of the traditional tools of
statutory construction—the tools courts use every day—is to resolve
statutory ambiguities. That is no less true when the ambiguity is about the
scope of an agency’s own power —perhaps the occasion on which abdication

in favor of the agency is least appropriate.” 82

Loper Bright reasons that “even when an ambiguity happens to
implicate a technical matter, it does not follow that Congress has taken the
power to authoritatively interpret the statute from the courts and given it to
the agency. Congress expects courts to handle technical statutory
questions.” 8% “‘[M]any statutory cases’ call upon ‘courts [to] interpret the
mass of technical detail that is the ordinary diet of the law.”8* “In an agency
case in particular, the court will go about its task with the agency’s ‘body of
experience and informed judgment,” among other information, at its
disposal.”8> “[A]lthough an agency’s interpretation of a statute ‘cannot bind
a court,’ it may be especially informative ‘to the extent it rests on factual
premises within [the agency’s] expertise.’”8¢ “Such expertise has always
been one of the factors which may give an Executive Branch interpretation

particular ‘power to persuade, if lacking power to control.’ 87

S1]4d.

82 Id. at 401.

83 Id. at 402.

84 Id. (alterations in original) (quoting Egelhoff v. Egelhoff, 532 U.S. 141, 161 (2001)
(BREYER, J., dissenting)).

8 [d. (quoting Skidmore . Swift & Co., 323 U.S. 134, 140 (1944)).

8 Id. (second alteration in original) (quoting Bureau of Alcohol, Tobacco and Firearms
v. FLRA, 464 U.S. 89, 98, n.8 (1983)).

% Id. (quoting Skidmore, 323 U.S. at 140).
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“The view that interpretation of ambiguous statutory provisions
amounts to policymaking suited for political actors rather than courts is
especially mistaken, for it rests on a profound misconception of the judicial
role.”® “That is not to say that Congress cannot or does not confer
discretionary authority on agencies. Congress may do so, subject to
constitutional limits, and it often has.” 3 When “discretionary policymaking
[is] left to the political branches, judges need only fulfill their obligations
under the APA to independently identify and respect such delegations of
authority, police the outer statutory boundaries of those delegations, and

ensure that agencies exercise their discretion consistent with the APA.”%

We turn to application of Loper Bright to the CAA and its Good
Neighbor Provision.

\%
A
We begin with the text of the Good Neighbor Provision. It says:

(1) Each State shall . . . submit to the Administrator, within 3
years (or such shorter period as the Administrator may
prescribe) after the promulgation of a national primary ambient
air quality standard (or any revision thereof) under section
7409 of this title for any air pollutant, a plan which provides for
implementation, maintenance, and enforcement of such
primary standard . . . within such State. In addition, such State
shall adopt and submit to the Administrator . . . within 3 years
(or such shorter period as the Administrator may prescribe)

8 Id. at 403.
8 Id. at 404.
0 Id.
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after the promulgation of a national ambient air quality
secondary standard (or revision thereof), a plan which provides
for implementation, maintenance, and enforcement of such
secondary standard . . . within such State. . . .

(2) Each implementation plan submitted by a State . . . shall—

(D) contain adequate provisions—

(i) prohibiting, consistent with the provisions of this
subchapter, any source or other type of emissions
activity within the State from emitting any air
pollutant in amounts which will—

(I) contribute significantly to nonattainment in, or
interfere with maintenance by, any other State
with respect to any such national primary or
secondary ambient air quality standard, or

(II) interfere with measures required to be
included in the applicable implementation plan for
any other State under part C to prevent significant
deterioration of air quality or to protect visibility,

(i) insuring compliance with the applicable
requirements of sections 7426 and 7415 of this title
(relating to interstate and international pollution
abatement); . ...

As discussed earlier, each state must submit a SIP that includes
provisions that comply with § 7410(2)(D) three years after EPA promulgates
or revises a NAAQS. The Good Neighbor requirement is forward-looking.

?42U.S.C. § 7410(1), (2)(D).
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It requires that a STP must prohibit emissions of an air pollutant that “will”
contribute or interfere during the life of the SIP, as specified in
§ 7410(2)(D)(i)(II) or (II). Before a State can propose SIP provisions, EPA
must establish the NAAQS for the particular pollutant at issue. Other key
terms in the Good Neighbor Provision are “nonattainment” in and

“maintenance” by any State with respect to such NAAQS.

We have no difficulty in concluding that in 42 U.S.C. § 7409,
Congress delegated to EPA the responsibility for promulgating NAAQS.
No party to this appeal questions that. The statute directs EPA to establish
primary and secondary NAAQS. Primary NAAQS “shall be ambient air
quality standards the attainment and maintenance of which in the judgment
of the Administrator, based on such criteria and allowing an adequate margin
of safety, are requisite to protect the public health.”°? Secondary NAAQS
“shall specify a level of air quality the attainment and maintenance of which
in the judgment of the Administrator, based on such criteria, is requisite to
protect the public welfare from any known or anticipated adverse effects

associated with the presence of such air pollutant in the ambient air.”*3

The CAA requires EPA to review each NAAQS (primary and
secondary, for each pollutant) at five-year intervals, but the CA A also gives
EPA the discretion to “review and revise criteria or promulgate new
standards earlier or more frequently.”** EPA first established the NAAQS

9242 U.S.C. § 7409(b)(1).

% 1d. § 7409(b)(2); see also 42 U.S.C. § 7602(h) (“ All language referring to effects
on welfare includes, but is not limited to, effects on soils, water, crops, vegetation,
manmade materials, animals, wildlife, weather, visibility, and climate, damage to and
deterioration of property, and hazards to transportation, as well as effects on economic
values and on personal comfort and well-being, whether caused by transformation,
conversion, or combination with other air pollutants.”).

%42 U.S.C. § 7409(d)(1).
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for ozone in 1971 as 0.08 parts per million (ppm) averaged over one hour.*
Over the years, EP A performed its statutory duties, reevaluating and at times
revising the ozone NAAQS.% In 2015, EP A revised the then-existing ozone
NAAQS of 0.075 ppm to 0.070 ppm.®” The standard was to be measured as
the annual fourth-highest daily maximum 8 hour average concentration,
averaged across three consecutive years.”® EPA promulgated the 0.70 ppm
standard in a final rule following a decision of the D.C. Circuit® that had

remanded, in part, for further consideration.%°

The D.C. Circuit’s decision in Mississipps related some of the history
of ozone NAAQS. That court recounted that EPA had at one point in time
set the secondary NAAQS as 0.08 ppm measured over an 8-hour period,
that “several parties challenged these revisions,” and “the Supreme Court
reversed this court’s conclusion that the Clean Air Act unconstitutionally
delegated Congress’s legislative authority.” 0! JUSTICE SCALIA, writing for
the Court in American Trucking Ass’ns, held that “the text of § 109(b)(1) of
the CAA [42 U.S.C. §7409(b)(1)] at a minimum requires that ‘[f]or a
discrete set of pollutants and based on published air quality criteria that

% National Primary and Secondary Ambient Air Quality Standards, 36 Fed. Reg.
8186 (April 30, 1971).

% See ENV’T PROT. AGENCY, TIMELINE OF OZONE NATIONAL AMBIENT
AIR QUALITY STANDARDS (NAAQS) (2025), https://www.epa.gov/ground-level-
ozone-pollution/timeline-ozone-national-ambient-air-quality-standards-naags.

97 National Ambient Air Quality Standards for Ozone, 80 Fed. Reg. 65292 (Oct. 1,
2015).

% 1d.
9 Mississippi v. EPA, 744 F.3d 1344 (D.C. Cir. 2013).
190 National Ambient Air Quality Standards for Ozone, 80 Fed. Reg. at 65293.

10V Mississippi, 744 F.3d at 403 (citing Whitman v. Am. Trucking Ass’ns, 531 U.S.
457, 473-76 (2001)).
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reflect the latest scientific knowledge, [the] EPA must establish uniform
national standards at a level that is requisite to protect public health from the
adverse effects of the pollutant in the ambient air,’” and that “[r]equisite, in

turn, ‘mean([s] sufficient, but not more than necessary.’ 102

In Mississipps, the D.C. Circuit also explained that the CA A requires
primary NAAQS to be “set at levels ‘the attainment and maintenance of
which in the judgment of the [EPA], ... allowing an adequate margin of
safety, are requisite to protect the public health.””1% The court further
explained that “secondary NAAQS °‘shall specify a level of air quality the
attainment and maintenance of which in the judgment of the
Administrator . . . is requisite to protect the public welfare from any known
or anticipated adverse effects.””1%* As the D.C. Circuit noted, there are
different considerations in promulgating secondary NAAQS: “The Act
provides that the public welfare protected by secondary NAAQS includes
‘effects on soils, water, crops, vegetation, manmade materials, animals,
wildlife, weather, visibility, and climate, damage to and deterioration of
property, and hazards to transportation, as well as effects on economic values

and on personal comfort and well-being.’ 105

The terms “nonattainment” and “maintenance” as used in the Good

Neighbor Provision must be considered in light of other provisions of the

192 Am. Trucking Ass’ns, 531 U.S. at 473 (fifth alteration in original) (quoting and
agreeing with statements made by the Solicitor General at oral argument, Tr. of Oral Arg.
at 5, Am. Trucking Ass’ns, 531 U.S. 457 (No. 99-1257)).

18 Mississippi, 744 F.3d at 402 (quoting 42 U.S.C. § 7409(b)(1)).
104 Jd. (quoting 42 U.S.C. § 7409(b)(2)).

105 /4. (quoting 42 U.S.C. § 7602(h)); see also Texas v. EPA, 983 F.3d 826, 830
(5th Cir. 2020) (to which we refer as “ Texas 2020 ) (citing Miss. Comm’n on Env’t Quality
v. EPA, 790 F.3d 138, 147 (D.C. Cir. 2015)).
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CAA, including 42 U.S.C. §§ 7407, 7409, 7511 and 7511a. For each area
designated nonattainment for ozone pursuant to § 7407(d), Congress set
forth, in § 7511, precise design values to be used in classifying the degree of

nonattainment.

Once EPA promulgates or revises a NAAQS for ozone, “states and
EPA work within the Clean Air Act’s structure of cooperative federalism to
implement the new standards.”!%® “Governors must ‘submit to the
Administrator a list of all areas (or portions thereof) in the State, designating
[each area] as...nonattainment, ... attainment, . .. or unclassifiable.’” 107
A process then ensues, as our court explained in 7Texas 2020, and ultimately,
EPA designates whether an area is in attainment or nonattainment.%® A
state may challenge whether EPA correctly construed the CAA in
designating an area as nonattainment, as Texas did in Zexas 2020.' “Once
a county has been designated nonattainment, the state has ‘the primary
responsibility for assuring air quality within’ its borders.” 1 “The state must
develop a state implementation plan (SIP) that ‘provides for
implementation, maintenance, and enforcement’ of the unattained
standard.”!  “At that point, ‘the Administrator shall approve such
submittal as a whole if it meets all of the applicable requirements of this

chapter.”” 112

106 Texas 2020, 983 F.3d at 830.

197 Id. (quoting 42 U.S.C. § 7407(d)(1)(A)).
108 4. at 830-31.

109 See 7d. at 836-37.

10 /4. at 831 (quoting 42 U.S.C. § 7407(a)).
M 4. (citing 42 U.S.C. § 7410(2)(1)).

12 Jd. (quoting 42 U.S.C. § 7410(k)(3)).

23



Case: 23-60069 Document: 632-1 Page: 24 Date Filed: 03/13/2026

No. 23-60069

With regard to state SIPs and NAAQS, the Supreme Court held
more than 50 years ago that “so long as the ultimate effect of a State’s choice
of emission limitations is compliance with the national standards for ambient
air, the State is at liberty to adopt whatever mix of emission limitations it
deems best suited to its particular situation.”!'® That does not mean,
however, that EPA has no substantive role to play in evaluating whether a
state’s SIP is in “compliance with the national standards for ambient air.”
EPA is required by the CAA to ensure that a state SIP complies with all
aspects of the Good Neighbor Provision.'* Our court has recognized that
“EPA cannot approve a SIP revision ‘if the revision would interfere with
any applicable requirement concerning attainment’ of NAAQS ‘or any
other applicable requirement’ of the CAA.” > JUSTICE SCALIA explained in
EPA v. EME Homer City Generation, L.P.,1' that “[d]etermining the overall
level of air pollutants allowed to be emitted in a State is comparable to
determining [NAAQS], which the courts have recognized as EPA’s
responsibility, and is distinguishable from determining the particular mix of
controls among individual sources to attain those standards, which the

caselaw identifies as a State responsibility.” 1

Y3 Train v. Nat. Res. Def. Council, Inc., 421 U.S. 60, 79 (1975).

14 See 42 U.S.C. §7410(k)(3) (“[T]he Administrator shall approve such
submittal as a whole if it meets all of the applicable requirements of this chapter. If a portion
of the plan revision meets all the applicable requirements of this chapter, the Administrator
may approve the plan revision in part and disapprove the plan revision in part.”).

15 Texas v. EPA, 690 F.3d 670, 676 (5th Cir. 2012) (citing 42 U.S.C. § 7410(1)).
116 572 U.S. 489 (2014).

17572 U.S. 489, 543 (2014) (SCALIA, J., dissenting) (alterations in original)
(quoting Finding of Significant Contribution and Rulemaking for Certain States in the
Ozone Transport Assessment Group Region for Purposes of Reducing Regional Transport
of Ozone, 63 Fed. Reg. 57369 (Oct. 27, 1998)).
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This reading is confirmed by other CAA provisions, including 42
U.S.C. §7410(/), which governs review of a revision of a previously
approved SIP. It directs EPA not to approve a revision “if the revision
would interfere with any applicable requirement concerning
attainment . . . or any other applicable requirement of this chapter.” '8 Like
§ 7410(k)(3), § 7410(J) directs EPA to determine a submission’s compliance
with the CAA.

Similarly, 42 U.S.C. §7410(k)(5) obligates EPA to call for SIP
revisions if EPA finds that an area’s implementation plan is deficient. It
provides:

Whenever the Administrator finds that the applicable

implementation plan for any area is substantially inadequate to

attain or maintain the relevant [NAAQS], to mitigate

adequately the interstate pollutant transport described in

section 7506a of this title or section 7511c of this title, or to
otherwise comply with any requirement of this chapter, the

Administrator shall require the State to revise the plan as
necessary to correct such inadequacies. !t

This provision unambiguously grants EPA authority to determine that a STP

is substantially inadequate to achieve statutory requirements.

The Good Neighbor Provision has two related but separate
requirements relevant to the present case. The state’s SIP must
“prohibit[] . . . any source or other type of emissions activity within the State
from emitting any air pollutant in amounts which will— [1] contribute

significantly to nonattainment in, or [2] interfere with maintenance by, any

1842 U.S.C. § 7410()).
19 14, § 7410(k)(5).
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other State with respect to any such national primary or secondary ambient

air quality standard.” 120

The Supreme Court held in EME Homer that “the Good Neighbor
Provision delegates authority to EPA at least as certainly as the CAA
provisions involved in Chevron.”'?! ~ With regard to “contribute
significantly,” the Supreme Court said in EME Homer, “[t]he statute
requires States to eliminate those ‘amounts’ of pollution that ‘contribute
significantly to nonattainment’ in downwind States.”!?? “Thus,” the
Supreme Court said, “ EPA’s task is to reduce upwind pollution, but only in
‘amounts’ that push a downwind State’s pollution concentrations above the
relevant NAAQS.” 123 The Court was concerned with a FIP in EME Homer,
but the statutory language it construed is that of 42 U.S.C.
§ 7410(a)(2)(D)(1), precisely the same provision that is at issue in the appeal
before us and that governs SIPs. The language does not and cannot mean
one thing for a federally promulgated plan and another for a state-proposed
plan. The Supreme Court further held in EME Homer that “EPA cannot
require a State to reduce its output of pollution by more than is necessary to
achieve attainment in every downwind State.”!?* “If EPA requires an
upwind State to reduce emissions by more than the amount necessary to
achieve attainment in every downwind State to which it is linked, the Agency

will have overstepped its authority, under the Good Neighbor Provision, to

120 1. at § 7410(2)(2) (D) (i)
121572 U.S. at 513.

122 Id. (emphasis in original) (quoting 42 U.S.C. § 7410(a)(2)(D)(i) (emphasis
added)).

123 I4. at 514.
124 I4. at 521.
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eliminate those ‘amounts [that] contribute...to nonattainment.’” 1?5
However, the Court discussed over-control and under-control in EME
Homer. 1t said that “while EPA has a statutory duty to avoid over-control,
the Agency also has a statutory obligation to avoid ‘under-control,’ z.e., to
maximize achievement of attainment downwind.”?¢ The Court continued,
“a degree of imprecision is inevitable in tackling the problem of interstate air
pollution. Slight changes in wind patterns or energy consumption, for
example, may vary downwind air quality in ways EPA might not have
anticipated.”!?” The Supreme Court reasoned, “[t]he Good Neighbor
Provision requires EPA to seek downwind attainment of NAAQS
notwithstanding the uncertainties. Hence, some amount of over-control, z.e.,
emission budgets that turn out to be more demanding than necessary, would
not be surprising. Required to balance the possibilities of under-control and

over-control, EPA must have leeway in fulfilling its statutory mandate.” 128

Even post-Loper Bright, we conclude that the Supreme Court’s
construction of the Good Neighbor Provision is authoritative and
precedential in at least the following respects: (1) “EPA’s task is to reduce
upwind pollution, but only in ‘amounts’ that push a downwind State’s
pollution concentrations above the relevant NAAQS,”;'?° (2) “[i]f EPA
requires an upwind State to reduce emissions by more than the amount
necessary to achieve attainment in every downwind State to which it is

linked, the Agency will have overstepped its authority, under the Good

125 Id. at 521 (alteration in original).
126 Id. at 523.

127 I d'

128 ]d.

129 Id. at 514.
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Neighbor Provision, to eliminate those ‘amounts [that] contribute. .. to
nonattainment,’ ;13 and (3) “while EPA has a statutory duty to avoid over-
control, the Agency also has a statutory obligation to avoid ‘under-control,’
t.e., to maximize achievement of attainment downwind,” 3! and therefore,
“required to balance the possibilities of under-control and over-control, EPA

must have leeway in fulfilling its statutory mandate.” 132

The issue in EME Homer was whether, in promulgating a FIP, EPA
could consider the cost associated with eliminating “amounts that contribute
significantly to nonattainment” in deciding how to apportion emission
reduction requirements among more than one state rather than apportioning
emission reductions based on the proportionate amount of emissions each
state contributed to another state’s nonattainment. The Supreme Court
explained the issue this way: “As EPA interprets the statute, upwind
emissions rank as ‘amounts [that]...contribute significantly to
nonattainment’ if they (1) constitute one percent or more of a relevant
NAAQS in a nonattaining downwind State and (2) can be eliminated under
the cost threshold set by the Agency. In other words, to identify which
emissions were to be eliminated, EPA considered both the magnitude of
upwind States’ contributions and the cost associated with eliminating
them.” '3 The Court held that EPA could consider the cost, over a
strenuous dissenting opinion by JUSTICE SCALIA joined by JUSTICE THOMAS.
(The dissenting opinion maintained that the Good Neighbor Provision

“specified quite precisely the responsibility of an upwind State under the

B30 Id. at 521 (emphasis in original).
BlJd. at 523.
B2 ]4d.

133 Jd. at 518 (alterations in original) (citation omitted).
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Good Neighbor Provision: to eliminate those amounts of pollutants that it
contributes to downwind problem areas,”!3* and that “[i]t would be
extraordinary for Congress, by use of the single word ‘significantly,’ to
transmogrify a statute that assigns responsibility on the basis of amounts of
pollutants emitted into a statute authorizing EPA to reduce interstate

pollution in the manner that it believes most efficient.” 135)

The Supreme Court’s decision in EME Homer referred to EPA’s
“one-percent” threshold repeatedly. The so-called “Transport Rule” was
under scrutiny in EME Homer.'3¢ The Supreme Court recounted that
“[u]nder the Transport Rule, EPA employed a ‘two-step approach’ to
determine when wupwind States ‘contribute[d] significantly to
nonattainment,’ and therefore in ‘amounts’ that had to be eliminated.” %’
“At step one, called the ‘screening’ analysis, the Agency excluded as de
minimis any upwind State that contributed less than one percent of the three
NAAQS to any downwind State ‘receptor,” a location at which EPA
measures air quality.”!¥® The Supreme Court explained that under the
Transport Rule, “[i]f all of an upwind State’s contributions fell below the
one-percent threshold, that State would be considered not to have

‘contribute[d] significantly’ to the nonattainment of any downwind

34 Id. at 525 (SCALIA, J., dissenting).
135 Id. at 528 (majority opinion).

136 See id. at 495 (“Interpreting the Good Neighbor Provision, EPA adopted the
Cross-State Air Pollution Rule (commonly and hereinafter called the Transport Rule”);
7d. at 500 (citing 76 Fed. Reg. 48208-01, 2011 WL 3420569 (August 11, 2012)).

57 Id. at 500 (second alteration in original) (citing Federal Implementation Plans:
Interstate Transport of Fine Particulate Matter and Ozone and Correction of SIP
Approvals, 76 Fed. Reg. 48208, 48254 (Aug. 8, 2011)).

138 Id. (citing Federal Implementation Plans, 76 Fed. Reg. at 48236-37).
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State.”13® The Supreme Court noted that “the one-percent threshold
corresponded to . .. 0.8 parts per billion (ppb) for 8-hour ozone.” 0 The
Supreme Court explained in EME Homer that the one-percent threshold was
“the Agency’s interpretation of the Good Neighbor Provision,” specifically

the words “contribute significantly.” 4

No party in EME Homer challenged EPA’s use of the one-percent
(0.80 ppb) threshold as the agency’s interpretation of when a state’s
emission would not “contribute significantly” to nonattainment. The
Supreme Court therefore accepted that threshold for purposes of construing
the Good Neighbor Provision without any analysis of whether EPA’s
conclusion that a threshold measured on the basis of ppb’s at a single or even
within a range of values comported with the text of the CAA. The Court said
in EME Homer that “EPA cannot require a State to reduce its output of
pollution . . . at odds with the one-percent threshold the Agency has set.” 142
The Court similarly said, “EPA [cannot] demand reductions that would
drive an upwind State’s contribution to every downwind State to which it is
linked below one percent of the relevant NAAQS. Doing so would be
counter to step one of the Agency’s interpretation of the Good Neighbor

Provision.” 43

139 Id. at 501 (alteration in original) (citing Federal Implementation Plan, 76 Fed.
Reg. at 48236).

140 J4. at 500 n.3 (citing Federal Implementation Plan, 76 Fed. Reg. at 48236-37).

Y1 4. at 522 (citing and quoting Federal Implementation Plan, 76 Fed. Reg. at
48236, which stated “[S]tates whose contributions are below th[e] thresholds do not
significantly contribute to nonattainment . . . of the relevant NAAQS.”).

142 Id'
3 Id. (citing Federal Implementation Plan, 76 Fed. Reg. at 48236).
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B

In the Final Rule at issue in the present appeal, EPA described a four-
step framework for evaluating SIPs.}** Step 2 provided that “[i]f a state’s
contribution value does not equal or exceed the threshold of 1 percent of the
NAAQS (i.e., 0.70 ppb for the 2015 ozone NAAQS), the upwind state is
not ‘linked’ to a downwind air quality problem, and the EPA, therefore,
concludes that the state does not contribute significantly to nonattainment or
interfere with maintenance of the NAAQS in the downwind states.” 45 The
Final Rule further explained, “However, if a state’s contribution equals or
exceeds the 1 percent threshold, the state’s emissions are further evaluated
in Step 3, considering both air quality and cost as part of a multi-factor
analysis, to determine what, if any, emissions might be deemed ‘significant’
and, thus, must be eliminated pursuant to the requirements of CA A section
110(2)(2)(D)(D)(T).”

The Texas State Petitioners assert that EPA’s use of one percent of
the ozone NAAQS as part of its analysis of SIPs is impermissible under the
CAA.'*7 But an examination of their arguments reveals that the actual points
of contention between Texas and EPA boil down to two matters. The first
is that EPA used data and modeling that it published after Texas submitted

144 Disapproval, 88 Fed. Reg. at 9341-43.
15 Id. at 9342.
146 Id'

7 See, e.g., Texas’s Initial Br. at 19 (“EPA treated any ozone contribution by
Texas to a downwind receptor at greater than one percent of the NAAQS as a
presumptively ‘significant’ contribution. Congress imposed no such threshold.”); 7d. at
27 (“The fundamental problem here is that the ‘one-percent threshold does not appear in
the text of’ the good neighbor-neighbor provision.” (quoting Zexas ». EPA, 983 F.3d 826,
839 (5th Cir. 2020))); zd. at 27-28 (“EPA’s one-percent threshold is not a congressional
prerequisite to S/Papproval . . . and [is] therefore unlawful.”).
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its SIP on August 17, 2018, and after the statutory deadline for SIP
revisions.'*® We consider that contention in more detail below. The second
matter in dispute is not actually the one-percent threshold; it’s whether
Texas’s data and methodology were scientifically sound. EPA applied a
screening threshold of one percent of the ozone NAAQS (i.e., 0.7 ppb),
concluding that contributions below that amount were considered de minimis
and therefore discounted.!* If Texas’s contribution to a receptor was equal
to or more than one percent of the NAAQS, then EPA considered it linked
to that receptor.’® But Texas also used one percent of the ozone NAAQS at

step 2 of its approach in its SIP submission.!>!

When 7exas applied the one percent of ozone NAAQS (0.7 ppb)
threshold to its data, it projected that in 2023, there would be sixteen
nonattainment or maintenance receptors at or above that level.’>? These
receptors were in Arizona, California, and Colorado.'>3 All but one of the

maintenance receptors were also nonattainment receptors. >*

Texas argues that “EPA treated any ozone contribution by Texas to
a downwind receptor at greater than one percent of the NAAQS as a
presumptively ‘significant’ contribution,” and that “Congress imposed no

such threshold.”! But as Texas explained in its initial brief, Texas itself

148 See, e.g., id. at 12.

49 Disapproval, 88 Fed. Reg. at 9342.

150 See id.

51 Texas’s Initial Br. at 11.

152 See AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9825.
153 ]4.

54 1d.

155 Texas’s Initial Br. at 19; see also id. at 15, 25-28.
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“identified nonattainment and maintenance receptors with projected Texas
contributions to ozone design values of greater than one percent of the
NAAQS and selected those receptors for further review at step 3” of its
approach.’¢ It is at step 3 in Texas’s analysis that the true nature of Texas’s

complaint becomes evident.

At step 3, Texas asserts that it is entitled to use a “weight-of-
evidence” analysis “to determine whether Texas’s ozone contributions to
downwind States were ‘significant.’”1” Texas says that its “ozone
contributions would be deemed ‘significant’ ‘only if there [were] a persistent
and consistent pattern of contribution on several days with elevated
ozone.”’18  Of course, the text of the Good Neighbor Provision does not
define “significant contribution” in terms of “a persistent and consistent
pattern of contribution on several days with elevated ozone.” Texas makes
no attempt whatsoever to quantify its “elevated ozone” standard or specify

the number of days that constitutes “several days.”

Equally importantly,
Texas says that “[t]o determine whether such a pattern existed, TCEQ
weighed a variety of factors for each linked receptor, including trends in the
design values, the meteorological conditions that lead to high ozone
formation at the downwind receptor, and the number of days with elevated
ozone.”™ It should be readily apparent that whether Texas’s ozone

contributions would be “significant” turned not on the text of the Good

156 14, at 11.
57 I4.

158 Id. at 12 (quoting TEX. CoMM’N ON ENV’T QUALITY, FEDERAL CLEAN
AIR AcT, SECTIONS 110(A)(1) AND (2) TRANSPORT STATE IMPLEMENTATION
PLAN REVISION FOR THE 2015 OZONE NATIONAL AMBIENT AIR QUALITY
STANDARDS 3-50 to 3-51 (Aug. 8, 2018) [hereinafter TExAs SIP],
https://www.regulations.gov/document/EPA-R06-OAR-2021-0801-0006).

159 I d
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Neighbor Provision, but on highly technical, fact- and policy-laden
determinations. Such determinations are subject to deferential review under
the APA, as Loper Bright made clear,’® and as our court has long

recognized. 6!

EPA engaged in an extensive technical analysis of the data and
methodology underlying Texas’s SIP in both its proposed disapproval of the
SIP162 and the final rule disapproving the SIP.163 Texas’s SIP submission
looked at the number of monitored days when ozone levels exceeded the 70
ppb NAAQS standard at linked monitors in Colorado in the previous ten
years and at linked monitors in California in the previous five years.'** Texas
noted in its SIP submission that “[t]rends in elevated ozone days overall
appear to be decreasing” at the linked monitors in Colorado and “[t]rends in
elevated ozone days overall appear to be flat” at the linked monitors in
California.'’®> EPA responded that “[w]hile this data supports that the
number of ozone exceedance days is improving, neither the analysis of the

number of high ozone days in Colorado or California provide any evidence to

160 See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 392 (2024) (“Section 706 [of
the APA] does mandate that judicial review of agency policymaking and factfinding be
deferential. See § 706(2)(A) (agency action to be set aside if ‘arbitrary, capricious, [or] an
abuse of discretion’); § 706(2)(E) (agency factfinding in formal proceedings to be set aside
if ‘unsupported by substantial evidence.”).” (second alteration in original)).

161 See, e.g., Texas v. EPA, 983 F.3d 826, 841 (5th Cir. 2020) (explaining that our
“review is most deferential to the EPA’s fact findings, particularly where those findings
relate to the EPA’s evaluation of scientific data for which the Agency possesses technical
expertise” (quoting Zexas v. EPA, 690 F.3d 670, 677 (5th Cir. 2012))).

162 See AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9824-34.
163 See Disapproval, 88 Fed. Reg. at 9359-60.

164 TExAS SIP, supra note 158, at 3-52 to 3-53, 3-70.

165 [, at 3-52, 3-70.
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refute [Texas’s] photochemical modeling results that show these areas

should be considered nonattainment and/or maintenance receptors.” 1%

Texas performed a back trajectory analysis to model whether air
parcels at linked monitors came from Texas on days when ozone was
measured to exceed the NAAQS.1%” With respect to the linked monitors in
Colorado, Texas looked at “trajectories during elevated ozone episodes, that
start within Colorado’s mixing layer, that do not hit the surface, and that have
endpoints within Texas’[s] mixing layer” in order to “find a clear case where

emissions in Texas would affect the ozone in Colorado.” %8 Texas found:

Those filters showed that 6% of elevated ozone days in
Colorado had trajectories that reached the mixing layer in
Texas. Further analysis of the trajectories by year showed that
66% of days where trajectories reached the Texas mixing layer
occurred in 2011 and 2012. There are many years where no
trajectories reach Texas from Colorado. In the years where no
trajectories reached Texas, the tagged monitors still observed
a high number of elevated ozone days and fourth-highest eight-
hour ozone concentrations above 70 ppb.!%°

From this, Texas concluded that “[a]lthough air from Texas can reach

Colorado, the air from Texas does not appear to significantly affect the ozone

166 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9832.
7 TExASs SIP, supra note 158, at 3-53 to 3-58, 3-70 to 3-73.

168 Jd. at 3-57 to 3-58. Texas explained: “It is important to know which endpoints
are located within the mixing layer because an endpoint in the mixing layer would
demonstrate a clearer case of emissions at that location being transported to the starting
location.” Id. at 3-54.

169 1. at 3-58.
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concentrations.”7® Texas undertook a similar analysis with respect to the

linked California receptors.!”!

EPA discussed this analysis at length and noted “several concerns”

with Texas’s performance of the back trajectories, including:

start time and heights, length (number of hours) of the back
trajectory, inappropriate removal of some back trajectories
based on start height, center-line height touch down, and
trajectory center-line height when over Texas, and
inappropriate counting of trajectories by not considering that
the center-line represents the centerline of a much wider area
of air parcels that could have reached the monitor/receptor.'72

“Due to these concerns,” EPA continued, it found “the results of [ Texas’s]
back trajectory and endpoint analysis [were] flawed (underestimate[d] back
trajectories that reach Texas) and [did] not provide evidence that refute[d]
[Texas’s] photochemical modeling analysis results” that showed linked
receptors.'”3 EPA elaborated that “even valid back trajectories are of limited
use” because they “simply estimate[] the path [of] a parcel of air backward
in hourly steps for a specified length of time.” 7* The back trajectory model,
HYSPLIT, “estimates the central path in both the vertical and horizontal
planes. The HYSPLIT central path represents the centerline with the
understanding that there are areas on each side horizontally and vertically

that also contribute to the concentrations at the end point.”'”> Because

70 [4.

" [4. at 3-73.

2 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9832.
3 [d.

74 4.

175 Id.
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“[t]he horizontal and vertical areas that potentially contribute to
concentrations at the endpoint (monitor) grow wider from the centerline the
further back in time the trajectory goes,” EPA emphasized that “a
HYSPLIT centerline does not have to pass directly over emissions sources
or emission source areas, but merely relatively near emission source areas for

those areas, to contribute to concentrations at the trajectory endpoint.” 176

EPA noted that it “relies on back trajectory analysis as a corollary
analysis along with observation-based meteorological wind fields at multiple
heights to examine the general plausibility of the photochemical model
‘linkages.’”’1”” But “[s]ince the back trajectory calculations do not account
for any air pollution formation, dispersion, transformation, or removal
processes as influenced by emissions, chemistry, deposition, etc., the
trajectories cannot be used to develop quantitative contributions.” '’
“Therefore,” in EPA’s view, “back trajectories cannot be used to
quantitatively evaluate the magnitude of the existing photochemical

contributions from upwind states to downwind receptors.” 17

Texas modeled its average contributions to linked receptors on days
in the (then-future) year 2023 when the receptors were projected to measure
ozone concentrations above 70 ppb.!8° For the Colorado receptors, Texas
projected that its average contribution would be between 0.71% and 1.21% of

the ozone concentration.!® For the California receptors, Texas projected an

176 Id

7 Id. at 9832-33.

178 [d. at 9833.

179 Id

180 TEXAS SIP, supra note 158, at 3-58.
181 [d
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average contribution between 0.00% and 0.73%.32 Texas therefore
concluded that its “expected impact [was] not significant.”# Critiquing
Texas’s analysis, EPA noted that EPA’s technique for evaluating a state’s
projected contribution focused on the five to ten days in 2023 with the
highest projected ozone concentration, whereas Texas used every day
projected to be above 70 ppb.!84 EPA explained that “this meant many more
days could be included in the average which had the effect of showing a
smaller estimated contribution.” 8> EPA “believe[d] it [was] appropriate to
focus on the highest values as these [were] the ones that ultimately [would]
have to be reduced for the [NAAQS] standard to be attained.”'®¢ EPA
concluded: “EPA’s review of [Texas’s] alternate contribution method
analysis for California and Colorado receptors is that it does not provide
substantial evidence that refutes [Texas’s] photochemical modeling analysis

results.” 187

Texas evaluated the collective ozone contribution from all upwind
states to the monitors to which Texas was linked.!®® For the Colorado
receptors, Texas assessed that the total interstate contributions ranged from

9.32% to 10.27% of the total ozone concentrations.!8® For the California

182 J4. at 3-74.

183 [d. at 3-59.

84 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9833.
185 1d.

186 I4.

7 [4.

188 TExAs SIP, supra note 158, at 3-59.

189 4. at 3-60.
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receptors, the range was between 3.20% and 4.58%.1° Texas asserted that
this factor supported “the conclusion that interstate transport does not

contribute significantly to nonattainment at these monitors.” !

EP A made two responses. First: “As an initial matter, the EPA is not
solely relying on [ Texas’s] findings of linkages to Colorado and California but
is also relying on its own findings of linkages to areas in the Midwest
Region.” %2 Accordingly, EPA stated that Texas’s “analysis of relative
contributions to Colorado and California does not provide justification for

not addressing downwind impacts.”!** EPA also concluded:

Nonetheless, EPA has found in the past that certain California
receptors are so heavily impacted by local emissions, and total
upwind contribution is so low, that those receptors may not be
considered to be affected by interstate ozone transport.
However, this is a narrow circumstance that does not apply in
the vast majority of cases and has never been applied outside of
California. EPA has previously found, for instance, that
receptors in Colorado are heavily impacted by upwind-state
contribution. ... EPA  affirms, contrary to [Texas’s]
suggestion, that the Colorado receptors [Texas] analyzed are
impacted by upwind state contributions.!**

Texas used a Direct Decoupled Method (DD M) analysis as another
way to evaluate its contributions to its linked Colorado receptors.!®> Texas

explained that DDM “is a probing tool . . . that estimates the responsiveness

190 Id. at 3-75.

191 Id_

92 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9833.
193 Id

194 [4. (citations omitted).

%5 TExAS SIP, supra note 158, at 3-60 to 3-66.
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of ozone formation to small changes in any input parameter.”¢ For its
analysis, Texas examined the responsiveness of ozone formation at the linked
Colorado monitors to changes in Texas’s emissions of ozone precursors.'”’
It concluded that although the DDM analysis exhibited “a limited
responsiveness,” “the instances where this occurs are infrequent and rarely
coincide with” ozone concentration exceeding 70 ppb.!*® Evaluating this
analysis, EPA noted that “[t]he DDM modeling does show some response
to Texas [ozone-precursor] emissions but from the scale it is hard to discern
the level of response.” 1% Still, EP A explained that “the results of the DDM
tool showing only a relatively small response to reductions is not inconsistent
with the finding that Texas emissions contribute significantly to elevated

readings in Colorado.” 20

With respect to the California receptors, Texas took into account the
“persistent nonattainment issues” caused by the topological and
meteorological features of southern California.?”? In EPA’s view, “this
information does not refute [Texas’s] modeling” because “photochemical
modeling is the most sophisticated tool available to estimate future ozone

levels.” 202

However, as discussed earlier, we are no longer confident that the

foregoing analyses by EPA formed the basis for its decision to disapprove

196 Id. at 3-60.

7 Id. at 3-60 to 3-61.

198 Id. at 3-66.

99 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9833.
200 14.

201 TExAS SIP, supra note 158, at 3-68.

202 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9832.
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Texas’s SIP. If instead, EPA’s modeling and data published after Texas
filed its SIP was outcome determinative or was the primary basis for denying
approval of Texas’s SIP, Texas would be similarly situated to Mississippi.
In our now-withdrawn opinion, we vacated the disapproval of Mississippi’s
SIP in the Final Rule and remanded to EPA. We reaffirm that disposition
as to Mississippi.

C

Though Texas asserts that “the ‘one-percent threshold does not
appear in the text of’ the good neighbor provision,”?% Texas posits that
“[m]aybe EPA could proceed this way if it ‘were instead defending a FIP,’
where the agency is ‘entitled to exercise far more discretion.’”2%4 The fact
of the matter is that the section of the CAA at issue is the same provision for
both SIPs and FIPs—§ 7410(a)(2)(D).2%> A FIP, just like a SIP, must
“contain adequate provisions . . . prohibiting . . . emissions activity within the
State from emitting any air pollutant in amounts which will . .. contribute
significantly to nonattainment in, or interfere with maintenance by, any other
State with respect to any such [NAAQS].” 2%

» «

The question is how to determine what “amounts” “contribute

significantly to nonattainment . . . or interfere with maintenance.”

203 Texas’s Initial Br. at 27 (quoting Zexas ». EPA, 983 F.3d 826, 839 (5th Cir.
2020)).

204 Jd. (quoting the motion panel’s May 1, 2023 unpublished order in this case at
page 16).

205 See Texas v. EPA, 829 F.3d 405, 412 (5th Cir. 2016) (“EPA’s obligations and
authority to promulgate the federal implementation plan are the same the state had when
promulgating its implementation plan.”).

206 42 U.S.C. § 7410(a)(2)(D).
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A natural reading of “amounts” suggests that Congress had in mind
some measurable amount, just as NAAQS are expressed in measurable
amounts, such as 0.70 ppb. The fact that the CAA directs EPA to re-evaluate
NAAQS at least every five years?”” and to monitor whether a state’s
approved SIP continues to meet the Good Neighbor Provision in between
periodic revisions to NAAQS?% indicates that Congress thought that
circumstances might, or even would, change and evolve, and that the
meaning of “amounts which will . . . contribute significantly” would not be
static but would have to be re-evaluated from time to time. That evaluation
is delegated to EPA, much as the Supreme Court held in Michigan v. EPA*%
that “Congress instructed EPA to add power plants to [a] program if (but
only if) the Agency finds regulation ‘appropriate and necessary.’” 21

In order to evaluate whether a SIP complies with the Good Neighbor
Provision, EPA has derived a standard that employs measurable amounts, at
least as a starting point, that are tethered to NAAQS. It has done so in at
least two notice-and-comment rulemaking proceedings?!! prior to the Final
Rule at issue in this appeal. In the Final Rule that is before us, EPA expressly
and extensively addressed comments about the continued use of the 1% of
NAAQS standard.?? EPA’s Final Rule addressed, in detail, comments about

27 42 U.S.C. § 7409(d)(1).

208 See id. § 7410(k)(5).

209576 U.S. 743 (2015).

210 J4. at 752 (quoting 42 U.S.C. § 7412(n)(1)(A)).

21 See Federal Implementation Plans: Interstate Transport of Fine Particulate
Matter and Ozone and Correction of SIP Approvals, 76 Fed. Reg. 48208, 48236-37 (Aug.
8, 2011); Cross-State Air Pollution Rule Update for the 2008 Ozone NAAQS, 81 Fed. Reg.
74504, 74518-19 (Oct. 26, 2016).

12 See, e.g., Disapproval, 88 Fed. Reg. at 9342, 9370-72.
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the “Technical Merits of a 1 Percent of the NAAQS Contribution
Threshold.” 2! It then addressed in detail “Justification of a 1 Percent of the
NAAQS Contribution Threshold.”?* Indeed, a subsection of that
discussion is prefaced: “Commenters contend that the EPA cannot use the 1
percent threshold as a determination for significance.”? The Final Rule
also summarized the history of the 1% standard and EPA’s rationale in

adopting it.216

The initial notice-and-comment rulemaking in 2011 that employed a
1% standard for ozone explained what other standards EPA considered and
why it chose the 1% standard.?” EPA ultimately concluded, “Considering
the combined downwind impact of multiple upwind states, the health effects
of low levels of . .. ozone pollution, and EPA’s previous use of a 1 percent
threshold for PM, sin CAIR, EPA’s judgment is that the 1 percent threshold
is a reasonable choice.”?® EPA had considered .05%, 1%, and 5%.2° It

explained its choice of 1%.22°

28 Jd. at 9370-71.
24 Id. at 9371-72.
25 Id. at 9371.
216 Id. at 9342.

217 Federal Implementation Plans: Interstate Transport of Fine Particulate Matter
and Ozone and Correction of SIP Approvals, 76 Fed. Reg. at 48236-37.

218 Id. at 48237.

29 4. (“In this analysis, EPA identifies for . .. 8-hour ozone receptors: (1) Total
upwind state contributions, and (2) the amount of the total upwind state contribution that
is captured at thresholds of 1 percent, 5 percent and 0.5 percent of the NAAQS.”).

220 1 .
See, e.g., id.:

The analysis shows that the 1 percent threshold captures a high percentage
of the total pollution transport affecting downwind states for both PM; s
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However, as discussed below, EPA is reconsidering its use of 1% of the
2015 ozone NAAQS as a screening threshold in evaluating whether a SIP
meets the requirements of the Good Neighbor Provision. We therefore
express no opinion on whether EPA’s exercise of discretion in arriving at 0.7
ppb (1% of the 2015 NAAQS) was within the “outer statutory boundaries of
[that] delegation[]” or “consistent with the APA.” 22!

VI

The Texas Industry Petitioners argue that two aspects of the agency’s
decisionmaking process were arbitrary and capricious. First, they identify a

portion of the technical support document that EPA created to augment its

and ozone. In response to commenters who advocated a higher threshold,
EPA observes that higher thresholds would exclude increasingly large
percentages of total transport, which we do not believe would be
appropriate. For example, a 5 percent threshold would exclude the
majority—and for annual PM, more than 80 percent—of interstate
pollution transport affecting the downwind state receptors analyzed (based
on the average percentage of total interstate transport across all receptors
captured at the 5 percent threshold).

In response to commenters who advocated a lower threshold, EPA
observes that the analysis shows that a lower threshold such as 0.5 percent
would result in relatively modest increases in the overall percentages of
PM:s and ozone pollution transport captured relative to the amounts
captured at the 1 percent level. A 0.5 percent threshold could lead to
emission reduction responsibilities in additional states that individually
have a very small impact on those receptors—an indicator that emission
controls in those states are likely to have a smaller air quality impact at the
downwind receptor. We are not convinced that selecting a threshold below
1 percent is necessary or desirable. A strong indication that the amount of
pollution transport being excluded from consideration is not excessive is
that the controls required under this rule are projected to eliminate
nonattainment and maintenance problems with air quality standards at
most downwind state receptors.

221 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 404 (2024).
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disapproval of Texas’s SIP.222 In that document, EPA discussed why it
believed that Texas’s ozone modeling underestimated future ozone levels.223
EPA identified two nonattainment areas in Texas for which the state had
previously submitted SIPs.?2* Those prior SIPs projected that ozone design
values would decrease by about 1 to 1.2 ppb per year—which was
approximately what EPA eventually measured the trend to be.??> Based on
this trend, EP A hypothesized that there would be approximately a 3 to 4 ppb
decrease in ozone concentrations over the (then-future) period 2020 to
2023.2%6 “To assess if [ Texas’s] ozone transport modeling [was] potentially
underestimating future year 2023 modeled [design values] in [the monitor]
areas, the EPA compared 2020 monitored [design values] at several of the
typically higher ozone monitors in the [relevant areas] with [Texas’s]
projected 2023 [design values].”2?” EPA explained that “[w]hile not as
exact as developing new modeling of emission changes from 2020 to 2023 to
project 2023 [design values] (nor appropriate for use in any other context),
using the general 3-4 ppb approximation provides a ballpark estimate to
evaluate whether [ Texas’s] modeling might be underestimating 2023 future
[design values].” 22 Noting that many monitors in the relevant areas “would

need a drop in ozone [design values] over the next 3 years of [more than] 5

222 See, e.g., Tex. Indus. Pet’rs Reply Br. at 21-23.

23 ERIK SNYDER, U.S. ENV’T PrOT. AGENCY, No. R06-OAR-2021-
0801, EPA REGION 6 2015 8-HOUR OzONE TRANSPORT SIP ProOPOSAL
TECHNICAL SUPPORT DOCUMENT (2022), https://downloads.regulations.gov/EPA-
R06-OAR-2021-0801-0002/attachment_1.pdf.

224 Id. at 39.

225 Id'

226 I4. at 39-40.
227 [4. at 40.

228 [d.
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ppb . . . toreach [Texas’s] 2023 modeled projected levels,” EPA concluded
that “[t]his analysis supports a finding that [Texas’s] modeling is likely
underestimating future ozone [design values] in the two nonattainment areas

in Texas.” 229

In the view of the Texas Industry Petitioners, this critique was
unreasonable. They point out that EP A conceded it found “nothing that was
a clear cause of the much lower 2023 [design values] that [ Texas’s] modeling
[was] projecting.” 230 The Texas Industry Petitioners object that rather than
identifying an error in the modeling, EPA relied on a “ballpark estimate” of
2023 ozone conditions.?*! They emphasize that EPA said its estimation was

M «

“not as exact as developing new modeling,” “not usable in any other CAA

action,”

and not “a defensible basis on which to reach any conclusions
regarding future air quality conditions.” 22 The Texas Industry Petitioners
conclude that “[b]y basing its disapproval on a ‘ballpark estimate’ that was
admittedly not ‘a defensible basis’ for ‘any conclusions regarding future air
quality conditions,” EP A utterly failed to meet” the arbitrary and capricious

standard.?33

The Texas Industry Petitioners overstate the significance of this
aspect of EPA’s analysis to the agency’s conclusion that Texas’s modeling
may have underestimated future ozone levels. Based on 2020 design values

measured by EPA, the agency noted that for Texas’s modeling to be

229 Id. at 40-41.

0 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9830; Tex. Indus. Br.
at 44.

21 Tex. Indus. Pet’rs Br. at 45.
22 SNYDER, supra note 223, at 40 & n.23; Tex. Indus. Br. at 45.

23 Tex. Indus. Pet’rs Br. at 45 (citation omitted) (quoting SNYDER, supra note
223, at 40 & n.23).
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accurate, many monitors would need a decrease in ozone design values of 5
ppb or more over three years.?3* The decrease would have to be even greater
for areas where the ozone concentration is higher.?®> EPA explained that it

» K«

used its 3 to 4 ppb “ballpark figure” “only as a bounding assumption relevant
to an analytical exercise establishing why the [Texas] modeling submitted in
its transport SIP submittal likely under-projects future ozone
concentrations.” 2% In other words, the 3 to 4 ppb figure was a heuristic
meant to highlight why a 5 ppb or greater decrease in ozone concentrations
was implausible. That observation contributed to EPA’s conclusion that
Texas’s modeling “may understate anticipated ozone levels at high ozone

monitors” in some areas.2%”

More fundamentally, EPA’s criticisms of Texas’s modeling were
separate from EPA’s assessment and disapproval of Texas’s SIP on its own
merits. True, EPA noted that it thought Texas’s “modeling likely
underestimates” Texas’s impacts on Colorado and California.?3® But that
was after expressing that Texas’s data showed that the state had a “persistent
and consistent pattern of contribution on several days with elevated ozone”
and that the agency did “not find the additional weight of evidence
evaluations” to provide “compelling reasons to discount the impacts
indicated in Colorado and California by the [ Texas| modeling.” 3° We cannot

say that EPA’s approach to critiquing Texas’s modeling evinced that it failed

24 SNYDER, supra note 223, at 40, 49.

235 Id. at 40-41.

26 Id. at 40 n.23, 45 n.25.

27 [d. at 66.

28 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9834.
29 Id. at 9833-34 (emphasis added).
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to “reasonably consider[] the relevant issues and reasonably explain[] the

decision.” 240

Second, the Texas Industry Petitioners contend that EPA acted
arbitrarily and capriciously by failing to treat Texas’s SIP like previous SIPs
the agency had approved.?* Because “an agency changing its course must

supply a reasoned analysis,”

we have recognized that “[i]t is a bedrock
principle of administrative law that an agency must ‘treat like cases
alike.’”242 In the view of the Texas Industry Petitioners, EPA treated
Texas’s SIP inconsistently with a SIP submitted by Arizona in response to
the 2008 ozone NAAQS update.?® In particular, they emphasize that EPA
approved Arizona’s SIP despite the state having had a greater than one
percent contribution to problem receptors in California.?** EPA’s approval
concluded that Arizona lacked Good-Neighbor obligations because the
collective interstate contribution to the California receptors was between

2.5% and 4.4%, which EPA considered “negligible.” 245

We cannot conclude that EPA treated Texas’s SIP inconsistently
with Arizona’s 2008 ozone NAAQS SIP. When addressing Texas’s

240 See FCC . Prometheus Radio Project, 592 U.S. 414, 423 (2021).
241 Tex. Indus. Pet’rs Br. at 45-47.

22 Uniy. of Tex. M.D. Anderson Cancer Ctr. v. HHS, 985 F.3d 472, 479 (5th Cir.
2021) (first quoting Motor Vehicle Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 57 (1983); and then quoting 32 CHARLES ALAN WRIGHT & CHARLES H.
KocH, FEDERAL PRACTICE AND PROCEDURE § 8248, at 431 (2006)).

243 Tex. Indus. Pet’rs Br. at 9, 46.

244 Tex. Indus. Pet’rs Br. at 46-47; Tex. Indus. Pet’rs Reply Br. at 23-24; Partial
Approval and Partial Disapproval of Air Quality State Implementation Plans; Arizona;
Infrastructure Requirements to Address Interstate Transport for the 2008 Ozone NAAQS
(Arizona Approval), 81 Fed. Reg. 15200, 15203 (Mar. 22, 2016).

245 Arizona Approval, 81 Fed. Reg. at 15203.
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collective interstate contribution analysis, EPA acknowledged that the
agency “has found in the past that certain California receptors are so heavily
impacted by local emissions, and total upwind contribution is so low, that
those receptors may not be considered to be affected by interstate ozone
transport” —citing specifically its approval of Arizona’s 2008 ozone
NAAQS SIP.2% Consistent with EPA discounting Arizona’s link to
California receptors in the Arizona SIP approval, EPA explained that it
“need not draw any conclusions here regarding whether the California sites
[Texas] identified should or should not be considered receptors for ozone-
transport purposes.”?* Because Arizona was only linked to California
receptors, setting aside those receptors meant that Arizona lacked Good-
Neighbor obligations. Here, Texas’s modeling showed that it was linked to

receptors outside California.

The Texas Industry Petitioners suggest that collective interstate
contributions modeled to the linked Colorado receptors should be similarly
discounted.?*® They emphasize that the modeled contributions were
between 9.32% and 10.27%, which they suggest are similar to the 2.5% to 4.4%
contribution range that EPA dismissed as “negligible” in its approval of
Arizona’s 2008 ozone NAAQS SIP.?# It is not obvious to us that collective
interstate contributions that are two to five times as large are necessarily
negligible. Regardless, in its proposed disapproval of Texas’s SIP, EPA
explained that unlike for California, “EPA has previously found. .. that

24 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9833 (citing Arizona
Approval, 81 Fed. Reg. at 15200).

247 Id'
248 Tex. Indus. Pet’rs Reply Br. at 23-24.

249 See Tex. Indus. Pet’rs Reply Br. at 23-24; Arizona Approval, 81 Fed. Reg. at
15203.
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receptors in Colorado are heavily impacted by upwind-state
contribution.”?® EPA considered Texas’s argument that the Colorado
receptors should be set aside like California’s, and the agency “affirm[ed],
contrary to [Texas]’s suggestion, that the Colorado receptors [Texas]
analyzed are impacted by upwind state contributions.” 2! EPA’s decision in
this regard “is based upon its evaluation of complex scientific data within its
technical expertise.” 252 EPA’s “path may reasonably be discerned.”?% We

see no inconsistent treatment.
VII

After we issued our now-withdrawn opinion in this case, the Texas
State Petitioners and Texas Industry Petitioners sought rehearing en banc.
While those petitions were pending, EPA filed a motion to stay further
proceedings in our court in February 2025. EPA stated that it was seeking
“to hold the case in abeyance with status reports due every 90 days to allow
new Agency leadership to review the underlying final rule.”?* EPA advised
in the motion that “[i]t is possible that after its review, EPA could take

further action that may obviate the need for judicial resolution of some or all

20 AR, LA, OK, TX Proposed Disapproval, 87 Fed. Reg. at 9833 (first citing
Approval and Promulgation of State Implementation Plans; Interstate Transport for Utah,
82 Fed. Reg. 9155 (Feb. 3, 2017); and then citing Approval and Disapproval and
Promulgation of Air Quality Implementation Plans; Interstate Transport for Utah, 81 Fed.
Reg. 71991 (Oct. 19, 2016)).

251 Id

22 See Texas v. EPA, 91 F.4th 280, 291 (5th Cir. 2024) (quoting BCCA Appeal Grp.
». EPA, 355 F.3d 817, 824 (5th Cir. 2003)).

23 See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 513-14 (2009) (quoting
Bowman Transp., Inc. v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)).

24 Resp’ts Opposed Mot. to Hold the Case in Abeyance at 1.
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of the disputed issues. Good cause thus exists for an abeyance.”?> The
Texas State Petitioners opposed the motion to stay, as did certain Texas
utilities?>® and Texas industry groups.?’ We denied the motion and

subsequently issued an opinion.2®

On January 30, 2026, EP A issued a proposed rule and reconsideration
of the Final Rule,?> part of which is the subject of the present appeal. Inlight
of that notice and reconsideration, we have withdrawn our initial opinion in

this case.

First, we have already alluded to indications in the the January 2026
proposed rule and reconsideration that EP A placed considerable reliance on
data and modeling published after Texas submitted its SIP. The January
2026 notice states

When acting on certain submissions in 2023, however, the
EPA interpreted the March 2018 and August 2018 memoranda
as allowing EPA to give greater weight to the EPA’s latest
modeling results (referred to as “2016v3”) when it showed
linkages not identified in the March 2018 memorandum
modeling and to apply a 1 percent of the NAA QS contribution
threshold. Based on the SIP submissions, the EPA’s
interpretation of its memoranda, and the 2016v3 modeling, the

255 I4. at 5.

%6 Luminant Generation Company LLC; Coleto Creek Power, LLC; Ennis Power
Company, LLC; Hays Energy, LLC; Midlothian Energy, LLC; Oak Grove Management
Company LLC; and Wise County Power Company, LLC.

»7 Association of Electric Companies of Texas; BCCA Appeal Group; Texas
Chemical Council; and Texas Oil & Gas Association.

258 Texas v. EPA, 132 F.4th 808 (5th Cir. 2025) (withdrawn).

29 See Interstate Transport Plan Review for the 2015 Ozone NAAQS, 91 Fed. Reg.
4026 (proposed Jan. 30, 2026).
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EPA disapproved the SIP submissions from Alabama,
Kentucky, Minnesota, Mississippi, Nevada, and 16 other
States in “Air Plan Disapprovals; Interstate Transport of Air
Pollution for the 2015 8-Hour Ozone National Ambient Air
Quality Standards” (“ SIP Disapproval Action”).26

This seems a strong indication that EPA placed substantial reliance on data
that was unavailable to Texas when it submitted its SIP. In the same vein,
EPA says in the January 2026 notice, “The EP A explained that, in our view,
we had the authority and responsibility in evaluating interstate transport

obligations to consider the best available information.” 26!

Second, it is unclear whether in re-evaluating its denial of SIPs in the
Final Rule at issue in this appeal, EPA will apply a 1 ppb standard, one
percent of the 2015 ozone NAAQS (0.7 ppb), or some other, less-restrictive
standard. The January 2026 notice states, “The EPA intends to take a
subsequent action consistent with this proposal, subject to further public
input, to address interstate transport obligations for the 2015 8-hour ozone
NAAQS for other States.” 262 At one point, EPA says, “[T]he EPA finds
it appropriate to presumptively apply a 1-ppb contribution threshold for the
consistent treatment of all States.”263 Yet, EPA also says, “In addition, as
described in Section III.C.4. of this preamble, the EPA’s proposed approach
for evaluating air quality information in this action is to first rely on

information provided in the March 2018 memorandum, as included by States

260 Interstate Transport Plan Review for the 2015 Ozone NAAQS, 91 Fed. Reg. at
4028.

261 4. at 4034.
262 4. at 4029.

263 Id. at 4034; see also id. (“’The EPA is not currently aware of information that
would support a threshold other than 1 ppb for any state.”).
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in their SIP submissions, and then consider more recent EPA modeling
information only if necessary to determine whether any linkages are still
projected to persist.2¢4 This seems to indicate that for a state such as Texas,
EPA would use data and modeling that was unavailable to Texas when it
submitted its SIP. EPA again says at another juncture in the January 2026
notice that it is proposing to use a 1-ppb threshold at its Step 2 analysis

paradigm:

in response to these opinions [our now-withdrawn opinion and
a Sixth Circuit decision?%] and in light of the 2018 August
Memorandum and any reliance interests it may have
engendered in State air [sic] agencies, the EPA is proposing to
determine that a 1-ppb threshold is the appropriate Step 2
threshold to rely on in the first instance for the 2015 ozone
NAAQS for all States in this action and any future actions
related to the 2015 ozone NAAQS. As noted in the August
2018 memorandum, nationally the 1-ppb threshold captures a
generally comparable amount of total upwind contributions
overall (70 percent using 1 ppb versus 77 percent using 1
percent (0.70 ppb)) —when considering all receptors. Further,
in the EPA’s latest modeling, 2016 Version 3 Emissions
Platform Modeling (“2016v3”), the difference in the amount
of total upwind contributions captured is even less, identifying
a difference of only 5 percentage points.2¢

But, EP A further says in the January 2026 notice, “In this proposal, the EPA

also solicits comment on the use of thresholds other than the 1-percent or 1-

264 Id. at 4032.
265 Kentucky v. EPA, 123 F.4th 447 (6th Cir. 2024).

266 Interstate Transport Plan Review for the 2015 Ozone NAAQS, 91 Fed. Reg. at
4033-4034 (footnotes omitted).
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ppb thresholds discussed in this action, such as a 5-percent threshold or a 2-
ppb threshold, including a basis for relying on any suggested alternative
threshold.” 2% It may be that if EPA were to apply a 5-percent threshold in
evaluating Texas’s SIP submission, it would approve that SIP. Since EPA
has changed course since we issued our initial opinion, and has not settled on
how it will evaluate certain SIPs submitted in response to the revised 2015
ozone NAAQS, the disapproval of Texas’s SIP must be vacated, and this
matter must be remanded to EPA.

VIII

As explained at the outset of this opinion, neither Louisiana nor any
other party sought panel rehearing or rehearing en banc with regard to our
disposition of either Louisiana’s or Mississippi’s petitions for review of
EPA’s disapproval of their respective SIPs. We leave our prior
determinations regarding their SIPs undisturbed. We reinstate the parts of

our prior decision that dealt with Louisiana’s and Mississippi’s SIPs.268

* * *

The petition for review of EPA’s disapproval of Louisiana’s SIP is
DENIED. The petitions for review of EPA’s disapproval of Mississippi’s
and Texas’s SIPs are GRANTED, those disapprovals are VACATED,
and those matters are REMANDED to EPA.

267 [4. at 4034.

268 See Texas v. EPA, 132 F3d 808, 839-849 (5th Cir. 2025) (Parts IV(A)(1) and
IV(B)).
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