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COMMENTS

LAW AS PUBLIC SERVICE

by Edwin Kneedler

Edwin Kneedler is a former Deputy Solicitor General of the United States.

n October 7, 2025, the Environmental Law Insti-
Otute recognized recently retired U.S. Deputy

Solicitor General Edwin Kneedler for his long
career and lifetime contributions to the development of
environmental, natural resources, and Indian law juris-
prudence. Mr. Kneedler, who holds the record for most
arguments before the U.S. Supreme Court in the modern
era, offered his insights on the field and the important role
of lawyers as public servants. Below, we present a lightly
edited transcript of ELI President Jordan Diamond’s intro-
duction and Mr. Kneedler’s remarks.

Jordan Diamond: Edwin Kneedler joined the U.S.
Department of Justice (DOJ) in 1975 and moved to the
office of the Solicitor General just four years later. He
became Deputy Solicitor General in 1993, and remained in
that position until he retired in 2025. His career spanned
10 presidential administrations and three Chief Justices.
As he presented his 160th and final argument before the
Supreme Court last year, he received a standing ovation as
he set a record for the most cases argued before the Court
in modern times.

Edwin defended the government and the public interest
as powerfully under Ronald Reagan, George HW. Bush,
George W. Bush, and Donald Trump as he did under Bill
Clinton, Barack Obama, and Joe Biden. The interests of
the United States and the federal government were always
paramount in his mind, in his legal advocacy, and in his
shaping of the law. His unparalleled reputation is that of
a true public servant known for integrity and quiet excel-
lence in furtherance of candor to the Court and always
committing to justice. He did this with humility.

The recognition that Ed has garnered upon his retire-
ment is the type of personal credit he is renowned for
eschewing throughout his career, preferring to highlight
the many other public servants he worked with who pro-
vided subject matter expertise and more. This is at the
core of why his former DOJ colleagues—lawyers in the
Environment and Natural Resources Division (ENRD),
the Civil Division, the Civil Rights Division, the Office
of Legal Counsel, the Office of Tribal Justice, and so on—
looked up to Ed as not just a fierce and powerful Supreme
Court advocate, but as a model for what it means to uphold
the rule of law, as a mentor, and as a friend.

Today, I want to highlight how profound Ed’s impact
has been on environmental, natural resources, energy, pub-
lic lands, takings, and Indian law. Of his 160 Supreme
Court arguments, at least 45 are related to one of these
fields. Far beyond the Court, Ed also oversaw thousands of
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ENRD appeal recommendations in the circuit courts and
helped resolve countless interagency disputes.

From endangered species to water resources, from stand-
ing and ripeness to takings and environmental review, Ed’s
fingerprints are woven throughout the practice of environ-
mental law: energy law, the Natural Gas Act, the Com-
merce Clause, navigable waters, interstate water disputes,
interpreting the Administrative Procedure Act, the Taylor
Grazing Act of 1934, the Indian Child Welfare Act, ter-
ritorial boundaries of tribal lands, National Park Service
Authority, and on and on. The list is long and detailed, but
the takeaway is simple and striking: for nearly half a cen-
tury, Ed Kneedler has helped shape this area of law, and he
did it without alignment to any constituency except a deep
commitment to the holistic interests of the United States.

In his recent acceptance speech for the Thomas Jeffer-
son Foundation Medal in Law' from his alma mater the
University of Virginia, Ed’s message to the next generation
of lawyers reflected his commitment to the rule of law and
the holistic viewpoint he’s so well known for: “We're all in
this together even though we may be on the opposite side
of the case. We're all part of a process that is leading us to a
more perfect union which means a union in which we are
coming together. Not apart.”

I can’t imagine a more meaningful sentiment today. So,
it is with admiration and gratitude that I would ask you to
join me in recognizing and celebrating former U.S. Deputy
Solicitor General Edwin Kneedler’s profound impact on
environmental, natural resources, and Indian law, and for
embodying the selfless, disciplined, and powerful role of a
true public servant.

Edwin Kneedler: Thank you, Jordan, for those very kind
remarks. It’s such a pleasure to be here. Thank you for
inviting me to this meeting and the worthy work that you
are doing every day throughout the years. It’s a real honor
and privilege to be recognized by the Environmental Law
Institute for the work I've done, in areas of great interest to
you and great passion and interest for me. It’s particularly
wonderful to be honored by an organization that has con-
tributed so much to the development of environmental law
and environmental lawyers over the years.

ELI has played an instrumental role in various aspects of
the development of environmental law, in education, and

1. For details and a list of past recipients, see Thomas Jefferson Founda-
tion Medals, Medal in Law Recipients, https://www.monticello.org/
thomas-jefferson-foundation-medals.
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in the furnishing of objective data that can be useful for
decisionmakers in development of law and policy. I think it
is particularly important to develop forums for people with
different perspectives on the environment and other issues
in our society to come together and discuss these issues and
perhaps reach an agreement, and if not, to at least affirm
and hear each other out.

I think this is especially important in the practice of
law generally and for the practice of law in government.
Maintaining the stability of our profession is paramount so
we can be models for stability in public more generally. We
are expected to do that. In the courtroom, we’re required
to do that.

I think we should expect of ourselves and of each other a
similar stability in our relation to one another and with the
public in the work we do. That’s the right role of counsel in
our legal system and for government counsel. It also serves,
as I said, as a model for our society.

I believe the work of ELI and its members is spot on with
Thomas Jefferson’s vision of citizen lawyers. He sought in
our nation and in society in general for lawyers to step out.
Not to focus only on their own practice, but to also think
about the public good and what lawyers can contribute to
the public good.

That can be by way of giving advice to people. Not
advice on policy matters, but advice to government, to
organizations, to associations, and so on. Lawyers can do
this by following what’s going on in the government, trans-
lating that to ordinary people, and reminding people of
how the law affects them and what their rights are. At the
same time, lawyers should also advocate in an unlimited
capacity for what they believe to be right.

Citizen lawyers are modeling what all lawyers can do.
For those of you who are or have been government lawyers,
I think that’s a particularly strong version of being a citizen
lawyer because you're dedicating your career, or at least a
portion of your career, to public service. So, at this moment
in time, I think it’s important for all of us to reflect on how
we contribute to the development of the law.

In my career in the Solicitor General’s office, the work of
the Environment Division has been particularly important
on my docket—natural resources, Indian law, and energy
law. While I've not focused on the regulatory side of the
ENRD docket, these matters have been a very important
part of my job and one that I have loved.

I want to commend the Environment Division for their
diligence and dedication over the years, and for their deep
knowledge, their experience, and their sound advice. The
Environment Division, in my experience, has furnished
very thorough insightful recommendations and very well-
conceived drafts of briefs. And even beyond that, my con-
versations and meetings with folks in the Division have
helped me tremendously in passing on the knowledge the
Division has learned from other agencies.

I also want to acknowledge the people in the Solicitor
General’s Office I've worked with over the years, the career
people and others who have been true mentors and friends.
The Solicitor General works to uphold the rule of law. In
the Solicitor General’s Office there is what I would call a
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good model of a “supreme corps” among the career attor-
neys who are very talented, very successful, and very ambi-
tious in terms of doing the right thing.

It reminds me that it is the people who keep the office
going. It’s not the office from year to year, but rather the
participation by career attorneys over the years. We're seek-
ing that supreme corps of trust, fostering it, reveling in it,
and then passing it on to the next generation of lawyers.

But this model isn’t confined to the Solicitor General’s
office. In my experience, other offices, like the DOJ divi-
sions and their subunits, have developed a similar supreme
corps in which they are moved by the common undertak-
ing. They want to support each other and are generally not
competitive with one another.

For example, in our office, the moot courts are where
your colleagues ask you tough questions and give you sug-
gested responses. This moot court system contributes to
this supreme corps because people have seen us when we're
stumbling and are there to help pick us back up.

As my career was drawing to a close this past year, I
reflected quite a bit about the fortuities and mentoring
that led me to become a career lawyer in the Solicitor
General’s Office.

I didn’t take the straight path to law school. After I grad-
uated from college, I had no idea what to do. So, two col-
lege buddies and I did the only responsible thing: we took
a road trip around the United States (you may have noticed
that many a career starts with a road trip). We were from
Lehigh University in the northeast of Pennsylvania, and
I, for one, had never seen the rest of the country. In fact,
my first exposure to national forests and national monu-
ments was sleeping under the picnic tables, as we didn’t
have much financial support. But it was thrilling driving
100 miles an hour across states like Montana, which is
something people usually only dream of, and seeing the
vast expanse and natural beauty of our country.

That road trip started out with a visit to a national for-
est where the father of one of my college buddies was the
superintendent. There was a job corps center at the for-
est that provided education and information training to
young people looking for service projects in the national
forest system. When I returned from the road trip, I joined
this group, the Volunteers in Service to America (VISTA).?

I wanted to work on service projects in Oregon. Specifi-
cally, I wanted to go to the beautiful western part of the
state with its lush Willamette Valley and the mountains,
the Cascade Range and its Douglas firs, and all of that.
That’s where I wanted to be.

Well, I did see Central and Eastern Oregon, the high
desert with its sagebrush, full of romance in its own
way. | came to recognize the beauty of wild horses and
got to appreciate the ranching way of life. Our job corps
center was one of the few places with water in Eastern
Oregon. The runoff from the mountains was spectacu-

2. VISTA was founded in 1965 and is now part of the AmeriCorps program.
Learn more at https://www.statecommissions.org/americorps.
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lar, causing a migration of spring blossoming through-
out this desert territory.

Then, I went to another project serving migrant farmers
in Western Oregon. Not only was I inspired by the people I
worked with at the project, it also opened me to yet another
way of life in this country. Not just the ranching, not just the
job corps, but the migrant farmers and their journeys from
Texas to Oregon and the challenges they faced along the way.

While I was there, two VISTA lawyers brought law-
suits, with the help of law firms in Portland, to open up
migrant camps that were not letting in visitors. The law-
yers sued the camps under the anti-slavery laws of the 13th
Amendment, and they succeeded in opening the camps. I
was inspired. So, I went to law school.

In law school, there were no natural resources or envi-
ronmental law classes. These fields had not yet crystallized.
But there was an Indian law seminar at the University of
Virginia School of Law. Mind you, Virginia had no recog-
nized reservations or residents at that time. Nevertheless,
I was fascinated by this area of law. So, when I landed at
DOJ, I started working on Indian law.

Actually, it was the spirit of the law that propelled me
because of the impact it had on tribal nations and their
people. In some ways, I was trying to do what the founders
of our own nation had done: providing values, putting the
values in place, and adopting laws for those values. From
there, over time, I got involved with other areas of environ-
mental law. But it was Indian law that provided the imme-
diate push.

I really came to cherish that work. I found it intellectu-
ally stimulating. I was very committed to defending the
interest of the United States and its people. But it also gave
me and probably gives many of you a real appreciation for
the vastness of this country, the richness of its resources,
the people, its beauty. It can be a good antidote to the chat
ter that goes on in our public life.

I feel particularly fortunate to have found a career in an
area of the law that is concrete in the sense that it affects
the human beings who are involved, who are affected by
our various projects, or who are dedicated to preserving
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our open spaces. So, it is a real privilege in that respect, too.
I’'m sure many of you already do this, but I would encour-
age folks to step out into the larger context in which we’re
doing our work.

We are a country of optimism. The “more perfect
Union™ reference in the Preamble to the U.S. Constitu-
tion reflects the fact that there are going to be disagree-
ments. It also strives for “more perfect” human beings, not
just the vision of the process in which we can all contrib-
ute and participate.

The last thing I wanted to discuss is the role of career
lawyers. In my estimation, career lawyers are the backbone
of the government. They are, as I mentioned, to be believed.
They are dedicated civil servants. They've decided to devote
their careers to public service. They believe in it. They are
smart and able. They want to do the right thing in drafting
and making recommendations. That’s what they’re hired to
do. They’re hired to be the best judge and to do their best
work under their department, regardless of who is in office
at that time.

And they do this work even where they may have a con-
trary view. Often, attorneys may be representing positions
that they would disagree with in a personal capacity. That’s
not disloyalty if you have a personal view that’s different
from the view taken by the people responsible for running
the government. That’s what lawyers do. All lawyers repre-
sent clients that they may disagree with if they have com-
mitted wrongs, and just try to do their best and invest in
their position.

Particularly at this moment in time, I think it’s impor-
tant to recognize the role of career civil servants, the sacri-
fices they have made, and the sacrifices their families have
made. Often, there are financial sacrifices as well. Civil ser-
vants are dedicating their lives toward the public good, and
we should support those who are in the government as well
as those who have recently left, either voluntarily or non-
voluntarily, as they pursue their careers.

That is part of our calling as lawyers: to support DOJ, to
support the institution of our peers, and to support it now
just as we did before.

3. U.S. Const. pmbl.
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A NEW PATH TO ACHIEVING HEALTH-
BASED DRINKING WATER STANDARDS

by Timothy J. Hopkins

Timothy J. Hopkins, Esq., is Founder & Principal Expert Witness of Hopkins Expert Services.

I. The Opportunity:
A Beneficial Alignment

For decades, regulatory economists have warned that
rate-of-return regulation creates perverse incentives: utili-
ties profit from capital investment, so they “gold-plate” by
overbuilding. But what if that same incentive structure
could drive public health protection? What if the profit
motive could close the gap between regulatory minimums
and health-based goals?

The U.S. Environmental Protection Agency (EPA)
establishes two drinking water standards for each regu-
lated contaminant. Maximum contaminant level goals
(MCLGsS) represent purely health-based standards, the
level at which no known or anticipated adverse health
effects occur. Maximum contaminant levels (MCLs) are
enforceable regulatory standards set “as close to the MCLG
as is feasible,” considering treatment costs and technology
limitations.' For many contaminants, particularly carcino-
gens, EPA sets MCLGs at zero while MCLs allow detect-
able levels in parts per trillion (ppt) or parts per billion
(ppb). That gap represents cancer risk we are accepting for
feasibility reasons.

Author’s Note: The author served as Chief Legal Officer
and General Counsel of Suffolk County (New York) Water
Authority for over 30 years, managing drinking water con-
tamination litigation that resulted in settlements and judg-
ments exceeding $280 million. He successfully prosecuted
complex multi-district litigation involving methyl tertiary-
butyl ether (MTBE), 1,4-dioxane, per- and polyfluoroalkyl
substances (PFAS), perchlorate, and other emerging con-
taminants on behalf of the nation’s largest public ground-
water supplier, and helped draft and successfully lobbied
for passage of 13 New York State laws related to water
law and environmental protection.

Editor’s Note: As Chief Legal Officer and General Coun-
sel of Suffolk County Water Authority, the author managed
the following cases: In re MTBE Products Liability Litigation,
In re AFFF Products Liability Litigation, State v. Fermenta
ASC Corp., and Suffolk County Water Authority v. Dow
Chemical Co. As Principal of Hopkins Expert Services, the
author anticipates serving as a fact witness (and has been
designated as an expert witness to the extent his testimony
may be expert in nature) in the Suffolk County case, which
involves 1,4-dioxane contamination.

1. 42 U.S.C. §300g-1(b)(4).
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During my 30 years as the top lawyer for Suffolk
County Water Authority (SCWA), the nation’s largest
public groundwater supplier serving 1.2 million people, I
participated in decisions to achieve MCLGs despite higher
costs. When we explained the health benefits to customers
at public meetings, they supported it. “Why are we accept-
ing health risk when we can prevent it?” became the pre-
vailing sentiment.”

That experience revealed something profound: if cus-
tomers at a public utility supported achieving MCLGs,
investor-owned utilities (IOUs) should have even stron-
ger incentives. IOUs earn profit as a percentage of capital
investment under rate-of-return regulation. More advanced
treatment requires more capital, generating more profit.

Yet, I have encountered few, if any, IOUs proposing to
treat to MCLGs. Why not? Because regulatory obstacles
block the incentive from functioning. IOUs face uncer-
tainty about Public Service Commission (PSC) approval,
reflexive opposition from ratepayer advocates, and con-
cerns about “gold-plating” accusations.

But here’s what changes everything: IOUs now have
not one but three revenue streams. Beyond rate-of-return
profit and customer rate recovery, they can recover costs
from polluters through litigation. The historic per- and
polyfluoroalkyl substances (PFAS) settlements, over $13
billion paid to water providers, are consistent with both
the litigation approach and the principle that treating to
MCLGs is reasonable and compensable.? New York’s Civil
Practice Law and Rules §214-h has improved statute-of-
limitations frameworks enabling contamination claims by
public water suppliers.

This creates a beneficial alignment: profit motive, cus-
tomer health protection, and polluter accountability con-
verge. When IOUs sue polluters to recover treatment
costs, the net burden on ratepayers drops dramatically
while water quality improves substantially. It’s not perverse
incentive; it’s beneficial alignment waiting to be activated.

This Comment provides the roadmap. Part II estab-
lishes why MCLG-level treatment* is achievable. Part III

2. Timothy J. Hopkins, MCLGs in Water Contamination Litigation: Why
Health-Based Standards Matter, 56 ELR 10030 (Jan./Feb. 2026).

3. Inre AFFF Prods. Liab. Litig., MDL No. 2873, No. 2:18-mn-2873-RMG
(D.S.C. filed Dec. 7, 2018) (public water supplier class claims settled; other
claims pending).

4. “MCLG-level treatment” means the application and optimization of best
available technology (BAT) to reduce contaminant concentrations to the
MCLG or as near thereto as is technically achievable. MCLG-level treat-
ment requires operating BAT systems, such as granular activated carbon
(GACQ), ion exchange (IE), advanced oxidation processes (AOP), or reverse
osmosis (RO), at maximum removal efficiency through protocols includ-
ing frequent media replacement at breakthrough and rigorous maintenance
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explains the triple incentive structure that makes achiev-
ing MCLGs economically attractive and addresses gold-
plating concerns. Part IV identifies six obstacles preventing
this beneficial alignment from functioning. Part V pro-
vides concrete solutions to remove each obstacle. Part VI
casts the vision for transforming drinking water quality.

Il. The Foundation: Why This Is Achievable

A.  Building on the MCLG Framework

In a companion piece published in ELR, I established that
MCLGs should serve as the baseline for calculating dam-
ages in water contamination litigation because harm begins
where health protection ends (the MCLG), not where
regulatory violations begin (the MCL).> That piece dem-
onstrated why MCLGs matter for measuring harm. This
Comment shows how to actually achieve them through
aligned economic incentives.

Both the U.S. Court of Appeals for the Second Cir-
cuit and the New York State Appellate Division, Second
Department have recognized that water providers can
suffer compensable injury from sub-MCL contamination
levels. The PFAS settlements, compensating utilities for
any detectable level, implicitly validated that achieving
MCLGs of zero is reasonable for carcinogens.’

B.  The Technology Is Ready

Treating contaminated water to achieve MCLGs is proven
engineering practice. Advanced oxidation processes (AOP),
granular activated carbon (GAC), ion exchange (IE), and
reverse osmosis (RO) systems routinely achieve removal
efficiencies exceeding 99% for many contaminants. SCWA
operates multiple AOP systems treating 1,4-dioxane to
near non-detectable levels and well below New York’s 1
ppb MCL. Modern GAC systems can achieve PFAS levels
below 4 ppt and usually below detection limits for MCLGs
of zero. SCWA operates approximately 200 GAC systems
that regularly achieve MCLG-level treatment for carcino-
genic contaminants.

The cost reality warrants honesty: MCLG-level treat-
ment can cost significantly more than MCL compliance,
but it often represents a small fraction of total utility
revenue. Present value analysis often favors proactive
investment over future retrofit when MCLs inevitably
tighten. And critically, litigation recovery from polluters
can substantially offset costs, in some cases recovering
most of the treatment expenses, thereby reducing net
burden on ratepayers.

standards, thereby achieving non-detectable concentrations or as near there-

to as possible where MCLGs are set at zero.

Hopkins, supra note 2.

6. Inre MTBE Prods. Liab. Litig., 725 E3d 65, 87-88 (2d Cir. 2013); Suffolk
Cnty. Water Auth. v. Dow Chem. Co., 121 A.D.3d 50, 56, 991 N.Y.S.2d
613, 618 (2d Dept. 2014).

7. See In re AFFF Prods. Liab. Litig., MDL No. 2873, No. 2:18-mn-2873-
RMG (D.S.C. filed Dec. 7, 2018).

N
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C.  Customers Support It

Conventional wisdom holds that customers resist rate
increases and prioritize low bills over water quality. My
experience at SCWA proved otherwise.

SCWA implemented a $20 quarterly charge ($80
annually) dedicated to water quality treatment address-
ing emerging contaminants. In the same time frame, it
implemented a tiered rate structure for conservation. At
public meetings and when dealing with customer com-
plaints regarding rates, customers consistently supported
the water quality treatment charge while objecting to
tiered rates. “I understand paying for cleaner water, that
makes sense” was a common refrain. “But why should I
pay more just because I water my lawn?” reflected frustra-
tion with tiered rates.

This contrast revealed something fundamental: cus-
tomers distinguish between charges tied to health pro-
tection and charges they perceive as arbitrary. When it
was explained that the treatment charge funded systems
approaching health-based goals rather than just meeting
legal minimums, support was consistent and sustained.

The broader context makes this compelling: many
households already spend $200-$500 annually on bottled
water because they don’t trust tap water quality. A fam-
ily buying two cases weekly at $6 each spends over $600
annually. Home filtration systems cost $200-$800 annu-
ally for replacement filters. An $80 annual water quality
charge replacing $400-$600 in bottled water represents net
savings while delivering superior environmental outcomes.

Most utilities never have this conversation. They
report “Your water meets all standards” without explain-
ing that standards mean MCLs, not MCLGs. They don’t
disclose the gap, don’t explain the health benefit of clos-
ing it, and don’t compare costs to what customers already
spend. They assume customer opposition without testing
that assumption.

If a public utility’s customers supported an explicit water
quality treatment charge for achieving MCLGs, IOU cus-
tomers should be equally supportive, especially when liti-
gation may recover substantial costs from polluters.

D.  The Moment Is Right

Regulatory momentum builds toward health-protective
standards. EPA’s 2024 PFAS rule established MCLGs of
zero for carcinogenic perfluorooctanoic acid (PFOA) and
perfluorooctane sulfonic acid (PFOS).* Additional PFAS
regulations are coming. States like New York are adopt-
ing standards for emerging contaminants as required by
law.> The trajectory is clear: standards will tighten toward
health-based levels.” Under Safe Drinking Water Act

8. National Primary Drinking Water Regulation for Six PFAS, 89 Fed. Reg.
32452 (Apr. 26, 2024).

9. N.Y. Pus. Hearra Law §§1112,1113.

10. See National Primary Drinking Water Regulations; Arsenic and Clarifica-
tions to Compliance and New Source Contaminants Monitoring, 66 Fed.

Reg. 6976 (Jan. 22, 2001) (reducing arsenic MCL from 50 ppb to 10 ppb);
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(SDWA) §1412(b)(9), EPA must review and revise MCLs
at least every six years based on new scientific data and
treatment technology advances. This pattern of tighten-
ing standards supports proactive investment in MCLG-
level treatment.

The PFAS settlement precedent is transformative. Over
$13 billion in settlements validate that MCLG-level treat-
ment is reasonable and that polluters should bear the cost.
Legal tools for cost recovery have strengthened. Pub-
lic awareness is unprecedented. The convergence creates
extraordinary opportunity.

lll. The Triple Incentive Structure for IOUs

Investor-owned utilities have three interlocking revenue
streams that make achieving MCLGs economically attrac-
tive. Understanding all three is essential to grasping why
this opportunity exists and why it’s not gold-plating.

A.  Revenue Stream #1: Rate-of-Return Profit

Rate-of-return regulation allows IOUs to earn profit based
on capital investment: Profit = Rate Base x Allowed Rate
of Return. Rate base equals net capital investment in util-
ity infrastructure. Allowed rate of return typically ranges
from 7%-10%.

This creates a powerful incentive. A utility investing $2
million in a GAC filter at 9% return generates $180,000
annual profit over a 30-40 year asset life, potentially $5.4-
$7.2 million cumulative profit. More advanced treatment
requires more capital, generating more profit.

But PSCs must approve investments as “prudent and
reasonable.” Without clear PSC policy, IOUs face uncer-
tainty: will investment to achieve MCLGs be approved
or rejected as unnecessary gold-plating? This uncertainty
blocks proposals even though the health benefits are real
and the profit incentive is substantial.

B.  Why This Isn't Gold-Plating

The Harvey Averch-Leland Johnson critique holds that
rate-of-return regulation incentivizes overinvestment in
capital plants.” But there’s a fundamental distinction
between wasteful overcapitalization (building a 2 billion-
dollar plant when $1 billion achieves the same outcome)
and health-protective investment (spending $15 million
instead of $10 million to achieve MCLGs instead of MCLs
with measurable health benefits).

Why this isn’t gold-plating: first, MCLGs are sci-
entifically based health goals established by EPA, not
arbitrary luxury standards. They represent levels where
“no known or anticipated adverse health effects occur.”

National Primary Drinking Water Regulations for Lead and Copper: Im-
provements (LCRI), 89 Fed. Reg. 86418 (Oct. 30, 2024) (reducing the lead
action level from 0.015 milligrams per liter (mg/L) to 0.010 mg/L).

11. See Harvey Averch & Leland L. Johnson, Behavior of the Firm Under Regula-
tory Constraint, 52 Am. Econ. Rev. 1052 (1962).

12. 42 U.S.C. §300g-1(b)(4)(A).
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MCLGs result from comprehensive toxicological review,
peer-reviewed science, and safety factors protecting vul-
nerable populations.

Second, achieving MCLGs has measurable public
health benefits: reduced cancer risk, protection of vulner-
able populations (children, pregnant women, immuno-
compromised people, elderly people), quantifiable through
epidemiology. This isn’t aesthetic preference or luxury. It’s
health protection.

Third, litigation recovery changes the economics.
Unlike typical gold-plating where ratepayers bear full cost,
here polluters ultimately pay substantial portions. The net
burden on ratepayers will be significantly less in cases with
strong litigation recovery.

Fourth, PSC prudence review provides guardrails.
The policy framework proposed in Part V requires
utilities to demonstrate: (1) health benefits of achiev-
ing MCLGs; (2) cost-effectiveness of treatment technol-
ogy; (3) good-faith pursuit of polluter cost recovery; and
(4) customer communication. PSCs can still deny truly
wasteful spending.

Fifth, performance is measurable. Testing objectively
verifies whether contaminant levels meet MCLGs. Unlike
some utility investments where benefits are subjective,
water quality results are quantifiable.

Classic gold-plating lacks public benefit and imposes
full costs on ratepayers. This proposal delivers measurable
health benefits and shifts substantial costs to responsible
polluters. The comparison to gold-plating thus fails.

C.  Revenue Stream #2: Rate Recovery
From Customers

IOUs recover capital costs (through depreciation), operat-
ing costs (electricity, chemicals, labor, maintenance), and
return on investment (the profit) through PSC-approved
rates. For MCLG-level treatment, all three cost categories
are higher, resulting in higher customer rates if approved.

The incremental cost per household depends on con-
tamination extent and treatment required, but it typically
represents a modest monthly increase. This is real money,
but context matters: many households already spend $30-
$50 monthly on bottled water or home filtration because
they don’t trust tap water quality. Water meeting MCLGs
could eliminate those expenditures while delivering supe-
rior environmental outcomes.

D.  Revenue Stream #3: Litigation Cost
Recovery (The Game-Changer)

When contamination results from third-party actions,
water utilities can sue polluters under common-law causes
of action, including trespass, public nuisance, private nui-
sance, negligence, and strict liability for defective design
and failure to warn, taking advantage of state statutes like
New York’s Civil Practice Law and Rules §214-h. Recover-
able damages include past treatment costs, future operat-
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ing costs, monitoring expenses, wellfield impairment, and
engineering studies.

The PFAS settlements demonstrate that this works
at billion-dollar scale. Contamination cases involving
large wellfields with multiple affected wells can generate
substantial damages claims, creating significant settle-
ment leverage.

Why MCLG-level treatment helps litigation: first,
higher damages create stronger settlement leverage. A util-
ity spending $200 million on treatment has a larger dam-
ages claim than one spending $20 million. More at stake
creates greater pressure to settle.

Second, MCLGs strengthen the “necessity” argument.
Defendants argue utilities should only recover MCL com-
pliance costs. Urtilities respond that MCLGs represent
true health-protective standards and that fulfilling pub-
lic health duty requires achieving them, not just meeting
legal minimums. Both the Second Circuit and New York’s
Appellate Division, Second Department have recognized
below MCL-level damages arguments.”

Third, advanced treatment generates extensive engi-
neering documentation supporting cost reasonableness.
Detailed studies, expert reports, and cost-benefit analyses
strengthen damages proof.

E.  The Complete Financial Picture:
Everyone Wins Except the Polluter

Consider the following illustrative example of a utility with
100 wells detecting PFOA and/or PFOS above the MCLG
of zero for these carcinogens, including 10 wells exceed-
ing the 4 ppt MCL. Each well requires a GAC treatment
system to achieve non-detectable levels because blending
wells cannot achieve an MCLG of zero. It can only dilute
the contaminant concentration to a lower level.

MCL Compliance Scenario: $20 Million
Treatment Plant

* Rate-of-return profit: $1.8 million/year x 30 years =
$54 million cumulative

13. See, e.g., In re MTBE Prods. Liab. Litig., 725 E3d 65, 87-88 (2d Cir. 2013)
(recognizing compensable injury from sub-MCL contamination causing
taste and odor); Suffolk Cnty. Water Auth. v. Dow Chem. Co., 121 A.D.3d
50, 56, 991 N.Y.S.2d 613, 618 (2d Dept. 2014) (recognizing compensable
injury from sub-MCL contamination causing increased monitoring costs).
Carcinogenic health risks from contamination exceeding MCLGs present
an even more compelling basis for recovery than aesthetic harms and in-
creased monitoring costs.

14. These financial projections are illustrative examples based on typical PFAS
contamination patterns for groundwater suppliers. Actual costs and recov-
ery percentages will vary by udility size, contamination type and extent, and
litigation outcomes. PFAS contamination claims by public water suppliers
have now been addressed through class action settlement. The framework’s
value lies in aligning incentives regardless of specific dollar amounts.
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* Rate recovery from customers: $20 million capital +
$30 million operations and maintenance (O&M) =
$50 million total

* Litigation recovery from polluter: Settles for $50
million; after attorney fees (30% contingency) = $35
million net recovery

* Result: Customers initially pay $50 million through
rates, credited $35 million from litigation settlement
(after attorney fees), net customer cost $15 million.
IOU earns $54 million profit over asset life. Polluter
pays $50 million. Water barely meets MCL in 10
wells; 90 wells still exceed MCLG.

MCLG Level Scenario: $200 Million
Treatment Plant

* Rate-of-return profit: $18 million/year x 30 years =
$540 million cumulative

* Rate recovery from customers: $200 million capital
+ $300 million O&M = $500 million total

* Litigation recovery from polluter: Settles for $500
million; after attorney fees (30% contingency) =
$350 million net recovery

* Result: Customers initially pay $500 million through
rates, credited $350 million from litigation settle-
ment, net customer cost $150 million. IOU earns
$540 million profit over asset life. Polluter pays $500
million. Water meets MCLGs across all 100 wells.

When MCLGs guide capital planning, everyone wins
except the polluter:

* Customers get substantially cleaner water, all 100
wells meeting health goals instead of 10 barely
meeting legal minimums, at net cost of $150 mil-
lion versus $15 million. That $135 million difference
amounts to roughly $11 per month per household
over 30 years for water that eliminates the need for
bottled water purchases.”

* IOU earns substantial profit, $540 million versus
$54 million, providing strong incentive to propose
advanced treatment.

* Public health is protected; cancer risk is eliminated
across the entire public water supply system, not just
partially addressed.

15. Based on net cost of $135 million over 30 years for a utility serving ap-
proximately 35,000 households. For larger systems, per-household costs
are proportionally lower: $7.50/month (50,000 households); $3.75/month
(100,000 households); less than $1/month (400,000 households).
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* Justice is served; the polluter bears the vast majority
of costs ($350 million net to ratepayers of $500 mil-
lion total = 70% after fees), not innocent ratepayers.

* This triple incentive structure transforms invest-
ment to achieve MCLGs from questionable gold-
plating into economically rational investment with
multiple revenue streams. The profit motive drives
public health protection while litigation recovery
ensures fairness.

IV. The Six Obstacles

If the incentive structure is compelling, why aren’t IOUs
treating to MCLGs? Six regulatory obstacles block this
beneficial alignment. All are solvable.

Obstacle #1: PSC Uncertainty About
“Prudent Investment”

PSCs must approve utility investments as “prudent and
reasonable.” For MCL compliance treatment, prudence is
straightforward: regulatory compliance is necessary. For
investment to achieve MCLGs, prudence becomes uncer-
tain. Will PSCs view this as health-protective investment
or unnecessary gold-plating?

Without clear policy, IOUs face uncertainty risk.
Executives risk PSC rejection. Shareholders risk disal-
lowed costs. Utilities that propose 200 million-dollar
MCLG-level treatment systems may receive approval
for only 20 million-dollar MCL compliance treatment,
losing $180 million in disallowed investment. Given
this uncertainty, the rational response is to not propose
above-MCL treatment. The uncertainty blocks the incen-
tive from functioning.

Obstacle #2: Lack of Public Information
About MCLGs

Most consumers have never heard of MCLGs. They know
EPA sets “standards” and assume utilities meet them. They
don’t know two types of standards exist—enforceable
compromises (MCLs) and health-based goals (MCLGs)—
or that a gap represents accepted health risk.

Consumer confidence reports (CCRs) show MCL com-
pliance, but don’t highlight MCLGs. Utilities report “Your
water meets all standards,” without explaining that stan-
dards mean MCLs, not MCLGs. Customers can’t demand
what they don’t know exists. This information asymmetry
favors status quo.

Obstacle #3: Ratepayer Advocate Opposition

Ratepayer advocates, attorneys, and economists protect-
ing customers from excessive rates typically oppose rate
increases. For investment to achieve MCLGs, advocates
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predictably argue: “This exceeds legal requirements. Cus-
tomers shouldn’t pay for gold-plating.”

The problem is that advocates usually don’t consult
actual customers. They assume customers want the low-
est rates without asking whether customers would sup-
port modest increases for substantial health benefits. At
SCWA, actual customers supported what advocates would
have opposed. Advocates don’t ask: “Would you pay $10
more monthly for water meeting health goals instead of
just legal minimums?” They assume opposition without
testing that assumption.

Obstacle #4: Short-Term Cost Focus

PSC rate case analysis focuses on immediate impacts:
What will next year’s bills be? This short-term focus makes
incremental costs appear certain while long-term benefits
(e.g., avoided retrofit when MCLs inevitably tighten, sus-
tained health protection) appear speculative.

Historical patterns show standards tightening. EPA
reduced the arsenic MCL from 50 ppb to 10 ppb in 2001
based on improved science and technology. Installing
higher-capacity treatment proactively typically costs less
in present value than retrofitting later, yet PSCs may not
credit this long-term benefit against immediate costs.

Obstacle #5: Lack of Technical Understanding

PSC commissioners often lack technical expertise in water
treatment engineering and toxicology. Understanding why
achieving MCLGs provides superior health protection
requires knowledge of carcinogen dose-response relation-
ships, treatment technology capabilities, and safety factors
protecting vulnerable populations.

Without technical background, commissioners defer
to conservative staff recommendations favoring histori-
cal approaches (MCL compliance) over innovative ones
(achieving MCLGs). Staff may not understand that GAC
systems achieving MCLGs cost only marginally more
than systems achieving MCL-level treatment. It often just
requires more frequent GAC filter media changeout.

Obstacle #6: Litigation Uncertainty

Contamination lawsuits take 5-10 years to resolve. Out-
comes are uncertain even with strong cases. PSCs are
reluctant to credit litigation recovery when evaluating
rate requests: “What if the lawsuit fails? Ratepayers bear
the risk.”

This conservative approach blocks the beneficial incen-
tive structure. If a PSC doesn’t credit litigation recovery
potential, the business case weakens. IOUs face higher
rates, customer resistance, and advocate opposition. The
PSC sees only cost, not the litigation offset.

Yet, success rates in contamination litigation are high
when responsible parties are identifiable and causation is

16. See 66 Fed. Reg. 6976.
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provable. The PFAS settlements prove that major cases set-
tle for billions rather than risk trial. Even when full recov-
ery isn’t achieved, partial recovery is common.

These obstacles are entirely regulatory and policy-based.
None stem from technology limits or economics. All are
solvable through deliberate reform. Even if the litigation is
not successful, ratepayers enjoy a public water supply that
doesn’t cause cancer.

V. The Six Solutions

Every obstacle identified above can be overcome through
specific policy reforms. These solutions are actionable
today; no new technology is required and no constitu-
tional amendments are needed, just regulatory and pol-
icy changes.

Solution #1: PSC Policy Statement Presuming
Prudence of Health-Protective Investment

The Proposal: State PSCs issue formal policy statements
establishing presumption that investment to achieve
MCLGs is prudent and in the public interest.

Model Policy Language: “The Commission recognizes
that MCLGs represent health-based standards derived
from EPA’s scientific analysis. When a regulated water
utility proposes capital investment to treat contaminants
to achieve MCLGs, the Commission will presume such
investment is prudent where the utility demonstrates:
(1) health benefits of achieving MCLGs compared to
meeting only MCLs; (2) cost-effectiveness of proposed
treatment technology; (3) good-faith efforts to pursue
cost recovery from responsible polluters where contami-
nation exists; and (4) reasonable customer communica-
tion about costs and benefits. The burden shall be on
parties opposing such investment to demonstrate by clear
evidence that incremental cost is not justified by incre-
mental health benefits.”

This model policy language removes PSC approval
uncertainty, activates the rate-of-return incentive,
establishes a clear framework, and includes guardrails
preventing true gold-plating while encouraging health-
protective investment. PSCs can adopt this model lan-
guage through rulemaking or declaratory order on their
own authority, no legislation required. PSC staff draft
language, conduct a public comment period, and hold a
hearing. The Commission votes and publishes guidance
for future rate cases.

Solution #2: Consumer Education Requirement
(MCLG Disclosure)

The Proposal: Require or encourage water utilities (IOU
and public) to include MCLG information in CCRs along-
side MCL compliance data, explaining what the utility is
doing to achieve them.
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Model CCR Language: “Your drinking water meets all
regulatory standards. However, [utility name] is com-
mitted to going beyond regulatory compliance by work-
ing toward MCLGs. MCLGs represent the health-based
target set by EPA before considering treatment costs and
technical feasibility. For PFOA, the MCLG is zero and
the enforceable MCL is 4 ppt. We are actively investing in
treatment to achieve non-detectable levels. Our initiatives
include advanced GAC systems, litigation to hold pollut-
ers responsible for costs, and strategic planning to achieve
MCLGs across our entire system.”

Informed customers can demand better water qual-
ity and create public pressure for improvement. This
model CCR language enables comparison of utility per-
formance, demonstrates transparency, and builds trust
through honest communication about health goals ver-
sus legal minimums. Model CCR language could be
achieved with state legislation amending CCR require-
ments, EPA guidance to states, or voluntary utility adop-
tion as best practice.

Solution #3: Equal Priority for MCLG Projects
in Drinking Water State Revolving Funds

The Proposal: States revise Drinking Water State Revolv-
ing Fund (DWSREF) priority scoring systems to score
MCLG-level treatment projects equally with MCL com-
pliance projects.

Many states score MCL compliance projects higher than
MCLG projects in their DWSRF priority ranking systems.
This means a utility pursuing health-protective MCLG-
level treatment receives lower priority for low-interest loans
and grants than a utility doing the regulatory minimum.
The funding structure actively discourages the behavior we
should encourage.

States should revise their DWSRF Intended Use Plans
to establish that projects designed to achieve MCLGs
receive the same priority points as projects designed to
achieve MCLs. This creates financial incentive for public
utilities where rate-of-return profit doesn’t exist, and cre-
ates competitive pressure on IOUs when public utilities
receive favorable financing for MCLG projects.

Solution #4: Customer Surveys Before Rate Cases

The Proposal: Before filing rate increases for MCLG-level
treatment, IOUs conduct professional customer surveys
and file the results with PSCs.

Customer surveys should explain the significance of
MCLGs and MCLs clearly with plain language and graph-
ics. They should show current contaminant levels and
proposed levels, state cost per household monthly, and
compare to typical bottled water costs, then ask whether
customers support the investment. This democratizes deci-
sions, overcomes advocate presumptions about customer
opposition, provides PSC political cover for approval, and
gives utilities confidence in customer support before pro-
posing expensive treatment.

MAR/APR 2026



Copyright © 2026 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, https://www.eli.org

Solution #5: Long-Term Planning Requirements

The Proposal: Require utilities (IOU and public) to estab-
lish 10-year plans showing pathways toward achieving
MCLGs, including current contamination status, MCLG
targets, technology evaluation, phased implementation
schedules, cost projections, and general litigation strategies
(without disclosing confidential tactical details).
Long-term plans shift the focus from “Is this necessary?”
to “When and how?” They establish MCLGs as ultimate
goals with a planning horizon. They allow rational planning
and financing over time rather than crisis response, enable
PSCs to evaluate rate cases against approved long-term
plans, and provide certainty for utilities and customers.

Solution #6: Litigation-Recovery Mechanisms

The Proposal: PSCs allow initial rate recovery from cus-
tomers with requirement to pursue litigation and refund
mechanisms upon successful recovery.

Example: Year 1—$20 million treatment installed, rates
increase $2 million annually. Utility actively litigates.
Year 5—Settlement with polluter for $15 million. Years
5-15—Ratepayers credited $15 million through reduced
bills ($1.5 million annually for 10 years). Net customer
cost is $5 million instead of $20 million. IOU retains rate-
of-return profit on full 20 million-dollar rate base. Instal-
lation of MCLG-level treatment begins immediately, not
delayed pending litigation outcome.

Ratepayers are protected through eventual reimburse-
ment if litigation succeeds. PSCs can approve advanced
treatment without fear of ratepayers bearing the full cost
if litigation recovers substantial damages. IOUs are moti-
vated to pursue litigation aggressively. Treatment gets
installed immediately rather than delayed 5-10 years pend-
ing litigation resolution. Health benefits are realized now,
not after a lengthy legal process.

VI. Conclusion: The Vision

A.  What Success Looks Like

Ten years from now, a researcher analyzing drinking
water quality across the United States notices something
remarkable: water systems, both investor-owned and
public utilities, consistently achieve MCLGs, not just
MCLs. Not because utility managers suddenly became
more ethical or shareholders developed greater social
consciousness, but because the system incentivized them
to do so.

Rate-of-return regulation rewarded capital investment
in advanced treatment. Litigation recovery shifted costs
to polluters. PSC policies encouraged health-protective
investment. Customer surveys showed public support.
DWSREF incentives motivated public utilities. And utili-
ties, public and private, responded to the aligned incentives
exactly as economic theory predicted.
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The anticipated health outcomes are measurable and
significant: lower cancer rates in communities with water
meeting MCLGs, reduced developmental effects from neu-
rotoxins, and vulnerable populations protected. The eco-
nomic outcomes vindicate the approach: billions of dollars
recovered from polluters through litigation, ratepayers pro-
tected from bearing full costs, utilities earning fair returns on
prudent investments, and the polluter-pays principle realized.

Greater investment to achieve MCLGs leads to bet-
ter treatment technology. EPA references state programs
achieving MCLGs in federal rulemaking. Federal MCLs
tighten based on demonstrated feasibility. A virtuous cycle:
state innovation drives federal standards, which drives uni-
versal protection.

And perhaps most important: polluters know that if
they contaminate, they’ll pay the full cost of cleanup—
not just MCL compliance cost, but MCLG-level cost. This
creates deterrence. Polluters have incentive to prevent con-
tamination because they’ll pay for MCLG-level treatment,
not minimum required treatment.

B.  The Opportunity Before Us

We have all the pieces: the technology exists, customers
support it, economic incentives exist for IOUs, legal tools
enable cost recovery, and public health benefits are clear
and measurable.

What’s missing is a policy framework to enable it. The
obstacles are regulatory choices. We can change them. The
solutions in Part V are actionable today.

We rarely get moments when technology, econom-
ics, law, and the public will align. This is one of those
moments. If we wait for perfect conditions, we’ll miss the
opportunity. If we wait for federal mandates, communities
will suffer preventable health harms for years.

C.  The Path Forward

To PSC commissioners: Issue the policy statements now.
You need no legislation, no budget, no approval. Exercise
your existing authority. Lead on public health. Your deci-
sions enable this beneficial alignment to function.

To IOU executives: The profit opportunity is real,
supported by triple revenue streams. Survey your custom-
ers—you’ll find support. Develop your plans. Propose
MCLG-level treatment in your next rate case. Document
for litigation. Be bold.

To public utility leaders: Adopt MCLGs as your util-
ity’s goals. Establish 10-year plans. Pursue polluters aggres-
sively. Show what’s possible.

To legislators: Require DWSRF programs to score
MCL and MCLG projects equally. Mandate promulga-
tion of MCLGs in state drinking water regulations. Enable
successful contamination litigation through bold legisla-
tion like New York’s Civil Practice Law and Rules §214-h.
Fund this vision.

To customers: Ask your utility: “Do we meet MCLGs?”
Support investment in health protection. Stop buying bot-
tled water when your tap water approaches MCLGs.
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The SCWA proved this model works. Other utilities,
investor-owned and public, can replicate this success. The
door is open. Lets walk through it together. Let’s not
settle for minimum compliance when health protection

is achievable. Let’s not accept cancer risk when technol-
ogy can eliminate it. Let’s not ignore the beneficial align-
ment of profit and public health. Let’s make water meeting
MCLGs the norm, not the exception.
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