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SUMMARY

The U.N. Watercourses Convention is a crucial agreement governing non-navigational use of international
watercourses, at a time when war continues to pose challenges to water and aquatic ecosystems. This Arti-
cle examines Article 29 of the Convention, which specifically addresses protection of international water-
courses and related installations during armed conflict. It traces the evolution of Article 29 and reveals that
its reminder function and non-prejudicial nature vis-a-vis existing laws facilitated its adoption despite initial
controversy. It then investigates the strengths and weaknesses of Article 29 and examines its role within the
broader framework of international law. The Article further explores how other treaties might draw inspira-
tion from this provision to better address environmental issues arising during armed conflict.

he protection of international watercourses and
related installations during armed conflict has
become an increasingly critical issue in contem-
porary international law, especially given the devastating
impacts witnessed in recent conflicts in Ukraine and Gaza.
The destruction of the Kakhovka Dam in Ukraine, which
has led to a significant ecological and humanitarian crisis
with transboundary effects, and the ongoing water crisis in
Gaza highlight the urgent need for stronger legal frame-
works to safeguard vital water resources during times of
armed conflict.!
Water is not only essential for human survival, but
also a crucial component of the environment. Interna-

Author’s Note: The author would like to thank Prof.
Liesbeth Lijnzaad for inspiring the exploration of the codi-
fication history of Article 29, which significantly influenced
the final outcome of this Article. The author also thanks Prof.
Michael Faure for his insightful comments and valuable as-
sistance throughout the drafting and review process.

1. See, e.g., Anas Baba & Scott Neuman, 7heres a Water Crisis in Gaza That the
End of Fighting Might Not Solve, WPR (Dec. 29, 2023), https://www.wpr.
org/news/theres-water-crisis-gaza-end-fighting-might-not-solve; Lei Nguy-
en, The Environmental Impact of the Kakhovka Dam Explosion in Ukraine,
EarTH.ORG (June 28, 2023), https://earthorg. mystagingwebsite.com/the-
environmental-impact-of-the-kakhovka-dam-explosion-in-ukraine/; Bryan
M. Spears et al., A Rapid Environmental Risk Assessment of the Kakhovka
Dam Breach During the Ukraine Conflict, 8 Narure EcorLogy & EvoLru-
TION 834 (2024); UnrTED NaTIONS ENVIRONMENT PROGRAMME (UNEP),
Rarip ENVIRONMENTAL AsSESSMENT OF KakHovka Dam Breach (2023)
[hereinafter UNEP, Kakrovka Dam]; UNEP, ENVIRONMENTAL IMPACT OF
THE CONFLICT IN (GAZA: PRELIMINARY ASSESSMENT OF ENVIRONMENTAL
Imracts (2024) [hereinafter UNEP, ConrLicT IN GAZA].
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tional humanitarian law (IHL), as the primary legal
framework governing armed conflict, contains various
provisions and principles addressing this issue from both
humanitarian and environmental perspectives. Simul-
taneously, from the perspective of international envi-
ronmental law (IEL), the protection of water in armed
conflict as part of the broader environmental context has
garnered considerable attention. Given the intertwined
nature of water in relation to both humanitarian and
environmental purposes, this Article approaches water
protection in armed conflict from both humanitarian
and environmental perspectives.

Among all environmental treaties, the Convention on
the Law of the Non-Navigational Uses of International
Watercourses (U.N. Watercourses Convention, or the
Convention) stands out as the only global framework that
specifically addresses use and protection of international
watercourses. It represents a vital piece of international law
aimed at facilitating cooperation and preventing harm to
shared water resources. Article 29 is particularly relevant to
the current discussion, as it directly addresses protection of
international watercourses and related installations during
armed conflict, a rarity in environmental treaties.

Thus, against the backdrop of several ongoing armed
conflicts, this Article aims to answer the following question:

1o what extent does Article 29 of the U.N. Watercourses
Convention address the challenges posed by armed conflict to
protection of international watercourses, and what inspira-
tion can other IEL treaties draw from this provision to better
tackle environmental issues in armed conflict?

55 ELR 10617



Copyright © 2025 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, https://www.eli.org

Section I.A begins with an overview of how armed con-
flicts affect international watercourses and installations,
emphasizing the need to protect these vital resources
under existing international law. Section I.B examines the
role of IHL in this context, identifying gaps concerning
water protection during armed conflict, particularly from
an environmental perspective. Section I.C explores the
increasing relevance of IEL in addressing water protection
during armed conflicts, providing recent examples of how
IEL treaties have engaged with this issue.

The Article then shifts focus to Article 29 of the U.N.
Watercourses Convention. Section II.A provides an over-
view of the Convention and the content of this provision.
Section I1.B delves into the historical evolution of Article
29, revealing the compromises that shaped the current
form of Article 29 and providing context for evaluating its
impact in the subsequent section. Section I1.C addresses
the often-overlooked issue of protecting transboundary
aquifers during armed conflict and the role Article 29 plays
in this area.

Section III.A assesses the strengths and weaknesses of
Article 29, particularly in the context of ongoing conflicts,
while Section III.B analyzes what inspiration other IEL
treaties can draw from this provision to better tackle envi-
ronmental issues in armed conflict. Part IV addresses the
research question and offers concluding reflections.

I.  Protecting International
Watercourses in Armed Conflict:
Perspectives From IHL and IEL

A.  How Does Armed Conflict Impact International
Watercourses and Related Installations?

As populations grow and climate change challenges hydro-
logical patterns, the importance of governing international
watercourses becomes increasingly pronounced.? However,
the complexities of this task are further compounded by
the intersection of water management with the stark reali-
ties of armed conflict.’ As of October 2025, the world
marked more than three-and-a-half years of the Russia-
Ukraine conflict, which has resulted in devastating con-
sequences not only for the human population, but also for
the environment.* Concurrently, the Gaza Strip has been
witnessing an enduring humanitarian and ecological disas-
ter stemming from armed conflict.’

2. Catherine-Lune Grayson et al., 7he Climate and Environment Charter for
Humanitarian Organizations: Strengthening the Humanitarian Response to the
Climate and Environment Crises, 105 INT'L Rev. RE»p CroOSss 1227, 1227
(2023).

3. Mara Tignino, Water, International Peace, and Security, 92 INT'| Rev. RED
Cross 647, 647-48 (2010).

4. Oleksandra Shumilova et al., Impact of the Russia-Ukraine Armed Conflict
on Water Resources and Water Infrastructure, 6 NATURE SUSTAINABILITY 578,
579 (2023).

5. Nina Lakhani, Emissions From Israel’s War in Gaza Have “Immense” Effect on
Climate Catastrophe, GUARDIAN (Jan. 9, 2024), https://www.theguardian.
com/world/2024/jan/09/emissions-gaza-israel-hamas-war-climate-change.
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These armed conflicts not only have caused devastating
humanitarian crises, but also pose severe damage to vital
ecosystems such as watercourses, often with transboundary
impacts. This section explores the major impacts of armed
conflict on international watercourses and related instal-
lations, drawing from contemporary events to underscore
the urgent need for protection.

One of the most immediate effects of armed conflict on
watercourses is the physical destruction of water-related
infrastructure such as dams, dikes, and water treatment
plants.¢ Combatants may intentionally target water sources
to weaken adversaries or as a tactic of warfare, further com-
plicating recovery efforts and leading to long-term ecologi-
cal and humanitarian crises.” Such destruction disrupts the
supply and quality of water, which can have devastating
effects on local populations as well as the environment.*

The destruction of the Kakhovka Dam during the
Russia-Ukraine conflict on June 6, 2023, exemplifies the
profound environmental and humanitarian repercussions
of armed conflict. The collapse of the dam, located in
southern Ukraine along the Dnieper River, one of Europe’s
major international watercourses, likely resulted from an
explosion.’ The aftermath has led to extensive environmen-
tal degradation, impacting ecosystems both upstream and
downstream." The devastation has been particularly severe
for protected nature reserves in the region, resulting in the
destruction of wildlife and diverse habitats." This environ-
mental catastrophe has further exacerbated a humanitarian
crisis, causing signiﬁcant economic losses with Iong-term
implications for Ukrainian citizens.”

The impact of conflict is not limited to the destruction
of infrastructure; it also includes severe pollution and con-
tamination of water resources.” Armed conflicts can result
in the release of toxic substances from damaged industrial
sites or military operations.” The ensuing contamination
of watercourses poses serious public health risks and com-
promises the quality of ecosystems.” Moreover, the break-
down of sanitation systems during conflicts often leads
to untreated sewage entering waterways, exacerbating the
spread of waterborne diseases and placing additional bur-
dens on already strained health care systems.'

6. See, eg, Andrew E. Kramer, They Flooded Their Own Village, and Kept
the Russians at Bay, N.Y. Times (Apr. 27, 2022), hteps://www.nytimes.
com/2022/04/27//world/europe/ukraine-russia-war-flood-infrastructure.
heml.

7. Executive Summary, in UNED, THE ENVIRONMENTAL ImpacT OF THE CON-
FLICT IN UKRAINE: A PRELIMINARY REVIEW (2022).

8. Id. at2-4.
9. UNEP, Kaknovka Dawm, supra note 1, at 9.
10. 7d.

11. Jeffrey Gettleman & Finbarr O'Reilly, 7he Never-Ending Nightmare of
Ukraines Dam Disaster, N.Y. Times (Sept. 3, 2023), https://www.nytimes.
com/2023/09/03/world/europe/ukraine-dam-flooding-damage.html.

12. /d.

13. UNEDP supra note 7, at 18.

14. Doug Weir, How Does War Damage the Environment?, CONFLICT & ENV'T
Osservatory (May 2025), https://ceobs.org/how-does-war-damage-the-
environment/.

15. Id.

16.  UNED, supra note 7, at 9.
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The recent United Nations Environment Programme
(UNEP) preliminary assessment of the environmental
impact of the conflict in Gaza also underscores this issue.
The assessment highlighted that the escalation of conflict
since October 7, 2023, has resulted in an unprecedented
scale of destruction, particularly affecting water and sani-
tation infrastructure.” Sewage and wastewater treatment
facilities have collapsed, with some being contaminated
by unexploded ordnance, asbestos, and other hazardous
substances. This has triggered a humanitarian crisis, with
access to clean water becoming a critical issue for the popu-
lation in the Gaza Strip.” In addition, the consequences
of the aforementioned content has severe ecological conse-
quences as well, including the loss of biodiversity as habi-
tats are destroyed and species displaced.”

B.  IHL and Water in the Current Conflict Era:
Have All the Gaps Been Filled?

Due to the multifunctional value of water, which serves
not only as an essential component of the environment but
also as an indispensable resource for civilian populations,
water is protected under IHL from both humanitarian and
environmental perspectives. From a humanitarian per-
spective, these protections can be found in the four 1949
Geneva Conventions and the 1977 Additional Protocol I
(AP I) and Protocol II (AP II) to the Geneva Conventions.
Those important documents are at the core of IHL.

The 1949 Geneva Conventions define the rights and
protections afforded to noncombatants who fulfill the
criteria of being protected persons.> Water, as an essen-
tial component of food, medical services, and hygiene for
protected persons such as the wounded, sick, and prison-
ers of war, has received certain attention from the Geneva
Conventions. For instance, Article 26 of the Third Geneva
Convention Relative to the Treatment of Prisoners of War
(GC3) states that sufficient drinking water shall be sup-
plied to prisoners of war.”» In the updated 2020 Commen-

17. UNEP, ConrLicT IN Gaza, supra note 1, at 19-21.

18. Id.

19. Billy Stockwell & Sana Noor Haq, Children Are Drinking From Puddles
and Wading Through Sewage Pools, as Israel Pummels Water Systems in Gaza,
CNN (Aug. 23, 2024), https://www.cnn.com/2024/08/23/middleeast/
israel-gaza-water-shortages-heatwave-crisis-intl/index.html.

20. Emily Anthes, A “Silent Victim”: How Nature Becomes a Casualty of War,
N.Y. Times (Apr. 13, 2022), https://www.nytimes.com/2022/04/13/sci-
ence/war-environmental-impact-ukraine.html.

21. In particular, Geneva Convention (III) Relative to the Treatment of Prison-
ers of War, Aug. 12, 1949, 75 U.N.T.S. 135 [hereinafter GC3]; Geneva
Convention (IV) Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, 75 U.N.T.S. 287; Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts (Protocol I), June 8, 1977, 1125 U.N.T.S.
3 [hereinafter AP I]; Protocol Additional to the Geneva Conventions of 12
August 1949, and Relating to the Protection of Victims of Non-Interna-
tional Armed Conflicts (Protocol II), June 8, 1977, 1125 U.N.T.S. 609.

22. Marco Sassori, INTERNATIONAL HumANITARIAN Law: Rures, CoNTRO-
VERSIES, AND SOLUTIONS TO PROBLEMS ARISING IN WARFARE 36-37 (2019),
hteps://www-elgaronline-com.mu.idm.oclc.org/display/9781786438546/
9781786438546.xml.

23. GC3, supra note 21, art. 20.
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tary to GC3 provided by the International Committee of
the Red Cross (ICRC), further details are provided regard-
ing the quality and quantity of drinking water that must be
supplied, and in special circumstances such as hot climates,
more water must be offered.”

In the two decades following the adoption of the Geneva
Conventions, the world witnessed an increase in non-inter-
national armed conflicts and wars of national liberation.
In response, two additional protocols to the four 1949
Geneva Conventions were adopted in 1977. These proto-
cols strengthen the protection of victims of international
and non-international armed conflict and place limits on
how wars are fought.» They also include significant provi-
sions regarding water and water-related installations dur-
ing armed conflicts, such as the prohibition on destroying
objects indispensable to the survival of the civilian popu-
lation and the prohibition on attacking works or instal-
lations containing dangerous forces.” Additionally, in the
realm of IHL, there are regulations prohibiting the poison-
ing of drinking water.”

From an environmental perspective, in the histori-
cal trajectory of IHL, the explicit protection of the envi-
ronment emerged relatively recently.” Treaty provisions
directly addressing environmental impacts began to appear
only from the 1970s onward.” This development notably
includes the adoption of the 1976 Convention on the Pro-
hibition of Military or Any Other Hostile Use of Environ-
mental Modification Techniques (ENMOD),* alongside
Articles 35 and 55 of AP 1.»

Article 35.3 of AP I states that “it is prohibited to
employ methods or means of warfare which are intended,
or may be expected, to cause widespread, long-term and
severe damage to the natural environment.” The identical
term is used in Article 55.1 of AP I. ENMOD also sets
a similar standard to prohibit the use of environmental
modification techniques as a means of warfare. However,
it is widely acknowledged that the criteria of “widespread,
long-term, and severe” damage, as specified in Articles
35.3 and 55, establish a threshold that is exceedingly high
and, in practice, provide few to no safeguards for the natu-
ral environment.”

24. ICRC, CoMMENTARY ON THE THIRD GENEVA CONVENTION: CONVENTION
(ITI) ReLATIVE TO THE TREATMENT OF PRISONERS OF WAR art. 26, para.
2129 (2021), https://doi.org/10.1017/9781108979320.

25. SAssOLL, supra note 22, at 38-39.

26. See AP 1, supra note 21, arts. 54, 56.

27. Regulations Concerning the Laws and Customs of War on Land, Annexed
to the Hague Convention (IV) Respecting the Laws and Customs of War
on Land, 18 October 1907, in The Hague Conventions and Declarations of
1899 and 1907, art. 23(a), 205 C.T.S. 277.

28. Antoine Bouvier, Protection of the Natural Environment in Time of Armed
Conflict, 31 INT'L Rev. Rep Cross 567 (1991), https://doi.org/10.1017/
S0020860400072557.

29. ANNE DieNerr, ARMED CONFLICTS AND THE ENVIRONMENT: COMPLE-
MENTING THE Laws oF ARMED Conrrict WitH HumaN RigHTs Law
AND INTERNATIONAL ENVIRONMENTAL Law (2022), hteps://link.springer.
com/10.1007/978-3-030-99339-9.

30. ENMOD, adopted Dec. 10, 1976, opened for signature May 18, 1977, 1108
U.N.T.S. 151 (entered into force Oct. 5, 1978).

31. AP I, supra note 21, arts. 35, 55.

32. Tue ENVIRONMENTAL CONSEQUENCES OF WAR: LEGaL, EcoNOMIC, AND
ScientiFic PerspECTIVES (Jay E. Austin & Carl E. Bruch eds., 2000),
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Since then, momentum to enhance environmental
protection in times of armed conflict has continued to
develop. Alongside these established rules, two significant
developments have absorbed the progressive development
of environmental considerations in armed conflict. In
2020, the ICRC published its Guidelines on the Protec-
tion of the Natural Environment in Armed Conflict,
updating their 1994 predecessor and outlining exist-
ing rules under IHL.» Further, after a decade of work,
the International Law Commission (ILC) finalized and
adopted its Principles on the Protection of the Environ-
ment in Relation to Armed Conflicts, which were subse-
quently endorsed in a U.N. General Assembly (UNGA)
resolution on December 7, 2022.3 These documents,
when compared with the established IHL provisions con-
cerning the environment, reflect a more contemporary
understanding due to their currentness.

C.  Protecting Transboundary Waters in
Armed Conflict: Insights From IEL Treaties

Traditionally, there has been a division between the laws
governing armed conflict, primarily IHL, and those gov-
erning peacetime, such as human rights law and environ-
mental law.» However, this conventional separation has
been increasingly challenged over the years. The Inter-
national Court of Justice (IC]) in past decades has con-
tributed to broadening the discussion of environmental
protection in armed conflict, extending beyond IHL to
other areas of law.

The most famous case in relation to applicability of
other branches of law in armed conflict is the Advisory
Opinion on the Legality of the Threat or Use of Nuclear
Weapons. In this opinion, the IC]J refrained from giving a
clear answer to the question of “whether” environmental
treaties remain applicable during armed conflict.* Instead,
the ICJ reformulated the question to ask “whether the obli-
gations stemming from these treaties were intended to be
obligations of total restraint during armed conflict.” It
then concluded that such was not the case while stressing
at the same time that States had to interpret their right
to self-defense and their jus in bello obligations in light of
environmental considerations.*

More recently, in the ICJ judgment in the Armed Activ-
ities on the Territory of the Congo case, the IC] directly

hetps://www.cambridge.org/core/books/environmental-consequences-of-
war/068D68636BBBB3051D96C233C1FDFOCD; Bouvier, supra note
28; DIENELT, supra note 29.

33. ICRC, GUIDELINES ON THE PROTECTION OF THE NATURAL ENVIRONMENT
N ARMED CoNrLICT (2020).

34. Draft Principles on Protection of the Environment in Relation to Armed Con-
Sliczs, [2022] 2 Y.B. Int'l L. Comm’n 96.

35. ELizaBETH MREMA ET AL., PROTECTING THE ENVIRONMENT DURING
ARMED CONFLICT: AN INVENTORY AND ANALYSIS OF INTERNATIONAL LAw
34 (2009).

36. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996
1.C.J. 226 (July 8).

37. Id. €20.

38. Id.
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referred to a peacetime treaty, Article 21 of the African
Charter on Human and Peoples’ Rights, to support its con-
clusion.” These opinions rendered by the IC] have a similar
approach to the ILC’s, suggesting that lex specialis prin-
ciples do not necessarily exclude the application of other
branches of law such as IEL treaties.

Moreover, the development of international law for pro-
tecting the environment in armed conflict is evident in the
actions taken under several major environmental treaties in
recent years to actively engage in this arena.” For example,
the Convention Concerning the Protection of the World
Cultural and Natural Heritage (World Heritage Conven-
tion) is an important environmental treaty that specifically
addresses the safeguarding of global natural and cultural
heritage, even in the midst of armed conflict.”" The World
Heritage Convention explicitly mandates the inclusion of
properties significantly threatened by armed conflict in the
designated List of World Heritage in Danger.*

Already in 2000, the World Heritage Centre initiated
the program “Biodiversity Conservation in Regions of
Armed Conflict: Protecting World Heritage in the Demo-
cratic Republic of the Congo.”™ The World Heritage Com-
mittee has also been actively involved in the protection of
World Heritage sites during armed conflict, as illustrated
by its efforts to safeguard Virunga National Park in the
Democratic Republic of the Congo.* In light of recent
events, such as the Russia-Ukraine conflict, three addi-
tional World Heritage sites were included in the List of
World Heritage in Danger in 2023.% Concurrently, the
U.N. Educational, Scientific, and Cultural Organization
(UNESCO) has also voiced deep apprehension about the
repercussions of the ongoing conflict on cultural heritage,
notably evident in the Gaza Strip.*

At the same time, proactive measures have been under-
taken by the Conference of the Contracting Parties (COP)
to the Ramsar Convention to safeguard the endangered

39. Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. Ugan-
da), Judgment, 2005 I.C.J. 168, ¢ 252 (Dec. 19).

40. Although this Article addresses water protection in armed conflict from
both humanitarian and environmental perspectives, this section focuses pri-
marily on the environmental aspects of water protection due to the strong
environmental orientation of the relevant IEL treaties.

41. World Heritage Convention, adopted Nov. 26, 1972, 1037 U.N.T.S. 151
(entered into force Dec. 17, 1975).

42. Worrp Herrtage CentrE, WHC.21/01, OrERATIONAL GUIDELINES FOR
THE IMPLEMENTATION OF THE WORLD HERITAGE CONVENTION para. 179(b)
(v) (2021).

43. UN. Educational, Scientific, and Cultural Organization (UNESCO)
World Heritage Convention, Biodiversity Conservation in Regions of Armed
Conflict: Protecting World Heritage in the Democratic Republic of the Congo,
hteps://whe.unesco.org/en/congobiodiversity/ (last visited Oct. 3, 2025).

44. See, e.g., Britta Sjostedt, The Role of Multilateral Environmental Agreements
in Armed Conflict: “Green-Keeping” in Virunga Park. Applying the UNESCO
World Heritage Convention in the Armed Conflict of the Democratic Republic
of the Congo, 82 Norpic J. INT'L L. 129 (2013).

45. Damaged Cultural Sites in Ukraine Verified by UNESCO, UNESCO
(Sept. 22, 2025), https://www.unesco.org/en/articles/damaged-cultural-
sites-ukraine-verified-unesco.

46. See, e.g., UNESCO, UNESCO’s Action in the Gaza Strip/Palestine, https://
www.unesco.org/en/gaza (last visited Oct. 3, 2025); UNESCO, Impact and
Consequences of the Current Situation in the Gaza Strip/Palestine in All Aspects
of UNESCO’s Mandate: Draft Resolution, U.N. Doc. 42 C/COM.APX/DR.2
(Nov. 9, 2023), https://unesdoc.unesco.org/ark:/48223/pf0000387432.
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wetlands in Ukraine during the Russia-Ukraine conflict.”
These wetlands, crucial for their ecosystem services, have
been significantly affected by the ongoing conflict, posing
a threat to their existence.® Recognizing the urgency of
the situation, in November 2022, the COP to the Ramsar
Convention adopted Resolution XIV.20, “Environmental
Emergency in Ukraine Relating to the Damage of Its Wet-
lands of International Importance (Ramsar Sites) Stem-
ming From the Russian Federation’s Aggression.”

This marks the first time the Ramsar Convention
adopted a resolution specifically aimed at preserving
wetlands during armed conflict,” and its subsequent
implementation has elicited positive responses.” These
responses include financial support from contracting Par-
ties to aid in conducting environmental assessments for
endangered Ramsar sites in Ukraine, as well as collabora-
tion with other institutions to develop methodologies for
such assessments.”

Based on the framework established by these interna-
tional environmental agreements, concrete measures can
be taken to assess environmental damage and to pro-
vide the technical and scientific support crucial for envi-
ronmental reconciliation. While THL provides crucial
protections during armed conflict, it lacks the specific
mechanisms and detailed provisions necessary to assess
and address environmental damage. Therefore, the mea-
sures initiated by multilateral environmental agreements
serve as tangible examples of how proactive strategies can
contribute to mitigating environmental harm during peri-
ods of armed conflict.

Il. Article 29 of the U.N. Watercourses
Convention: Content, Evolution,
and Influence

While several environmental treaties have addressed the
protection of the environment during armed conflict, it is
rare for such treaties to include specific provisions dedi-
cated to this issue within their texts. Notably, Article 29 of
the U.N. Watercourses Convention was adopted to explic-
itly safeguard international watercourses and related instal-
lations during times of conflict. In light of ongoing armed
conflicts worldwide, this part aims to analyze the content
and evolution of Article 29, as well as its impact on the pro-
tection of transboundary aquifers during armed conflict.

47. Ramsar Convention, Resolution XIV.20: The Ramsar Convention’s Response to
Environmental Emergency in Ukraine Relating to the Damage of Its Wetlands
of International Importance (Ramsar Sites) Stemming From the Russian Federa-
tion’s Aggression (2022).

48. RamsaR CONVENTION SECRETARIAT, REPORT OF THE 14TH MEETING OF
THE CONFERENCE OF THE CONTRACTING PARTIES 62-63 (2022).

49. Meng Wang, The Unprecedented Ramsar Resolution: Ukrainian Wetlands Pro-
tection in Armed Conflict, 70 NeTH. INT'L L. Rev. 323, 323 (2023), https://
doi.org/10.1007/s40802-024-00246-8.

50. Ramsar Convention, Update of the Secretariat on the Implementation of Reso-
lution XIV.20, SC63 Doc.24 (June 2024), https://www.ramsar.org/sites/
default/files/2024-03/SC63_24_implementation_ResXIV20_e.pdf.

51. Id.at2-3.
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A.  Article 29: International Watercourses and
Related Installations in Times of Armed Conflict

The U.N. Watercourses Convention was adopted in 1997
and entered into force in 2014.” It stands as a landmark
multilateral environmental agreement aimed at govern-
ing the use, management, and protection of international
watercourses.” The U.N. Watercourses Convention high-
lights several key principles.

First, it mandates the equitable and reasonable use of
international watercourses, requiring States to manage
shared waters fairly, considering factors like geography,
climate, and socioeconomic needs, ensuring no State
disproportionately benefits.” It also establishes the obli-
gation not to cause significant harm, requiring States to
avoid harming others through their use of shared waters.»
Additionally, the Convention encourages cooperation,
including data-sharing, consultations, and advance noti-
fications of activities that may affect shared resources.” It
also emphasizes the sustainable use of watercourses, urging
States to prevent pollution, protect ecosystems, and man-
age resources for present and future needs.”

Article 29 of the UN. Watercourses Convention is a
unique provision that specifically addresses the protec-
tion of international watercourses and related installations
during armed conflict, as follows: “International water-
courses and related installations, facilities, and other works
shall enjoy the protection accorded by the principles and
rules of international law applicable in international and
non-international armed conflict and shall not be used in
violation of those principles and rules.” Without laying
down any specific regulations, Article 29 serves as a gen-
eral reminder of the applicability of existing principles and
rules of international law on international watercourses
during armed conflict.” The commentary on this article
further elaborates on what these rules and principles are,
both from humanitarian and environmental perspectives
of water protection.®

For example, the poisoning of water supplies is prohib-
ited by the Hague Convention of 1907 Concerning the
Laws and Customs of War on Land. Provisions from Arti-
cle 56 of AP I protect dams, dikes, and other works from
attacks that “may cause the release of dangerous forces and
consequent severe losses among the civilian population.
Similar protections apply in non-international armed con-

52. U.N. Convention on the Law of the Non-Navigational Uses of Interna-
tional Watercourses, adopted May 21, 1997, 2999 U.N.T.S. 77 (entered
into force Aug. 17, 2014) [hereinafter U.N. Watercourses Convention].

53. AuiSTAIR RIEU-CLARKE ET AL., UN WATERCOURSES CONVENTION: USER’S
GUIDE 46 (2012).

54. U.N. Watercourses Convention, supra note 52, art. 5.

55. Id.art. 7.

56. Id.art. 8.

57. Id.art. 24.

58. Id.art. 29.

59. Draft Articles on the Law of the Non-Navigational Uses of International Water-
courses and Commentaries Thereto and Resolution on Transboundary Confined
Groundwater, [1994] 2 Y.B. Intl1 L. Comm’n 89, 131.

60. Id.

61. Id.

62. Id.
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flicts under Article 14 and Article 15 of AP I1.# Also rel-
evant to the protection of international watercourses in
times of armed conflict is Article 55 of AP [, in that “care
shall be taken in warfare to protect the natural environ-
ment against widespread, long-term and severe damage.”

It should be noted that Article 29 refers to interna-
tional principles and rules; however, this does not mean
that those rules and principles are limited to the provisions
specifically mentioned. On the one hand, this is because
the provisions provided in the ILC commentary is non-
exhaustive. On the other hand, there is inherent flexibility
within the treaty to incorporate new norms—particularly
environmental norms—that have developed since the trea-
ty’s conclusion. Both the ICJ and the International Tri-
bunal for the Law of the Sea (ITLOS) have addressed the
concept of evolving provisions and the dynamic applica-
tion of international law, especially in the context of envi-
ronmental protection.®

In this light, while examining the exact rules and prin-
ciples that Article 29 refers to, it is important to recognize
that the provision shall embody the idea that international
legal obligations related to the protection of watercourses
during armed conflict adapt to evolving norms of inter-
national law, particularly regarding environmental protec-
tion. For instance, Article 29’s reference to the application
of international law during armed conflict may open the
door to incorporating new environmental norms, such as
those related to climate change standards or biodiversity
conservation in aquatic systems. These modern devel-
opments may not have been anticipated when the U.N.
Watercourses Convention was adopted, but the dynamic
application of Article 29 shall take into account both IHL
and emerging IEL to make sure this provision remains
relevant in addressing contemporary environmental chal-
lenges in armed conflict.

B. From Extensive to Concise:
The Evolution of Article 29

As introduced, Article 29 of the U.N. Watercourses Con-
vention serves as a reminder rather than introducing new
rules. This raises the question of why the provision remains
as it stands and whether the Convention should establish
its own rules for armed conflict situations or continue to
reference existing principles and rules of international law.
To address this, it is essential to examine the process by
which the U.N. Watercourses Convention was developed.
Therefore, this section reviews the ILC’s work of the draft
articles on the law of the non-navigational uses of inter-
national watercourses, which form the foundation of the

63. Id.

64. Id.

65. See, e.g., Gablikovo-Nagymaros Project (Hung. v. Slovk.), Judgment, 1997
1.CJ. 7, €112 (Sept. 25); Legality of the Threat or Use of Nuclear Weap-
ons, Advisory Opinion, 1996 1.C.J. 226, € 27 (July 8); Responsibilities and
Obligations of States Sponsoring Persons and Entities With Respect to Ac-
tivities in the Area, Case No. 17, Advisory Opinion of Feb. 1, 2011, 2011
ITLOS Rep. 10, § 122.

55 ELR 10622

ENVIRONMENTAL LAW REPORTER

Convention. Through this review, the section seeks to
uncover the reasons behind the significant transformation
of Article 29, from its initially detailed formulation to its
current concise form.

The ILC was established by the UNGA in 1947 with a
mandate to promote the progressive development and cod-
ification of international law. In 1970, the UNGA recom-
mended that the ILC “take up the study of the law of the
non-navigational uses of international watercourses with
a view to its progressive development and codification.”
The ILC’s work concerning the non-navigational uses of
international watercourses includes a succession of five spe-
cial rapporteurs.” They perform several tasks, including
preparing reports on the topic, participating in the consid-
eration of the topic in plenary, contributing to the work of
the Drafting Committee on the topic, and preparing the
text of the commentaries to the draft provisions for consid-
eration by the ILC.¢

For the first time during the drafting process, consider-
able attention was paid to water security in times of armed
conflict in the report submitted by the special rapporteur
at that time in 1982.¢ The special rapporteur proposed
draft Article 13, focusing on water resources and instal-
lation safety, for the consideration of his successor special
rapporteurs and the ILC.” This marked the first attempt
during the drafting process to address the protection of
water resources and installations specifically in the context
of armed conflict.

This draft Article 13 included six detailed sub-articles,
which are completely different from the final article in the
U.N. Watercourses Convention’s text regarding this topic.
The draft Article 13 read as follows:

Draft Article 13
Water resources and installation safety

1. System States shall employ their best efforts to prevent
the poisoning of shared water resources by any and all
persons or from any source.

2. Hydraulic installations and other facilities, associated
with an international watercourse system and capable
of releasing dangerous forces or substances, shall not
be attacked, destroyed or damaged during peacetime,
or in time of armed conflict unless such installations

66. G.A. Res. 2669 (XXV), on Progressive Development and Codification of
the Rules of International Law Relating to International Watercourses, at
207 (Dec. 8, 1970).

67. 'The special rapporteurs who contributed to the ILC’s work on the law of the
non-navigational uses of international watercourses were Richard D. Kear-
ney (1976), Stephen M. Schwebel (1979-1982), Jens Evensen (1983-1984),
Stephen C. McCaffrey (1985-1991), and Robert Rosenstock (1993-1994).
See ILC, Membership: Special Rapporteurs of the International Law Commis-
sion (1949-2025), https://legal.un.org/ilc/guide/annex3.shtml (last updated
June 16, 2025).

68. 1LC, About the Commission: Organization, Programme, and Methods of Work,
heeps://legal.un.org/ilc/methods.shtml (last updated Oct. 8, 2024).

69. Stephen M. Schwebel (Special Rapporteur), 7hird Report on the Law of the
Non-Navigational Uses of International Watercourses, €9 390-430, U.N. Doc.
A/CN.4/348 and Corr.1 (Dec. 11, 1981).

70. Id. € 415.
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or facilities are demonstrably being used as part of an
adversary’s offensive military positions or apparatus.

3. Hydraulic installations and other facilities, associated
with an international watercourse system and capable
of releasing dangerous forces or substances, shall not be
used in preparation for, or in the conduct of, offensive
military operations.

4. System States shall, at the request of any of them, con-
sult with a view to reaching agreement with respect
to sufficient practicable security and safety measures,
individual and joint, for the protection of shared water
resources from poisoning and of hydraulic and other
installations and facilities associated with their interna-
tional watercourse system from terrorist acts of sabotage.

5. Without prejudice to the question of the effect other-
wise of the outbreak of hostilities upon the status of
any system agreements or other water-related treaties or
arrangements, system States shall, to the extent possi-
ble, by direct or indirect means, sustain during times of
armed conflict warning systems established with other
system States for the purpose of informing a system
State or States of the threat or occurrence of a water-
related hazardous event.

6. Withholding, by diversion or other means, of water
from a system State so as to place in jeopardy the sur-
vival of the civilian population or to imperil the viabil-
ity of the environment is prohibited in peacetime and
in time of armed conflict.”

However, this detailed account of the proposal concern-
ing international watercourses and related installations in
armed conflict received strong resistance from the succes-
sor special rapporteurs as well as the subsequent discussions
between the ILC and the Sixth Committee. It is important
to note that the drafting process is normally not linear,
with various approaches being explored.” This was partly
due to differing perspectives among the special rappor-
teurs.”” Additionally, regular interaction between the ILC
and the Sixth Committee played a significant role.”

The Sixth Committee of the U.N., also known as the
Legal Committee, is one of the six main committees of
the UNGA.” The Sixth Committee serves as the primary
forum for examining legal issues in the Programme of the
General Assembly.” The interaction between the ILC and
the Sixth Committee primarily involved feedback on the

71. Id.

72. Tue UN WaTERCOURSES CONVENTION IN FORCE: STRENGTHENING INTER-
NATIONAL LAw FOR TRANSBOUNDARY WATER MANAGEMENT 16 (Flavia Ro-
cha Loures ed., 1st ed. 2013).

73. Id.

74. Id.

75. Huw Llewellyn & Tutku Bektas, United Nations, Sixth Committee, in Max
Pranck ENncycrLorepia oF Pusric INTERNATIONAL Law §A.1 (Oxford
Univ. Press online ed. 2019).

76. Id.
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ILC’s annual reports to the Sixth Committee.” The out-
comes of these debates within the Sixth Committee were
relayed to and incorporated by the ILC.”

One of the primary discussions about the proposed
Article 13 revolved around whether and how issues con-
cerning armed conflict should be incorporated into this
draft convention regarding international watercourses. It
is noteworthy that a traditional belief holds that the law
applicable during times of peace, such as environmental
law, and that during times of armed conflict, such as IHL,
are mutually exclusive, allowing only one to be in effect at
any given time.” However, this belief has been challenged
by the legal landscape surrounding this discussion as cov-
ered in the previous section of this Article. This has enabled
issues related to armed conflict to be addressed more fre-
quently in other branches of law, such as IEL.

The concern about addressing issues related to armed
conflict remains despite the proposed Article 13 align-
ment with AP I and AP IL.* Opinions were expressed by
the successor special rapporteurs that such efforts could be
perceived as attempts to modify established IHL instru-
ments.® AP I and AP II are the result of extensive and
delicate negotiations and represent significant pillars of
international law.* In this light, although proposed draft
Article 13 is obviously in harmony with the scope and
tenor of the IHL instruments mentioned above,* the spe-
cial rapporteurs still fear that any endeavor that might be
interpreted as amending or supplementing these protocols
could introduce unforeseen challenges to the future work
of the ILC and raise objections.*

Despite the concerns raised regarding proposed Article
13, the ILC has affirmed the necessity of addressing the
protection of international watercourses and related instal-
lations during times of armed conflict due to their critical
importance.® To avoid the risk of being perceived as under-
mining essential norms of IHL and to minimize objec-
tions, a compromise was reached regarding the inclusion of
the topic of watercourses in armed conflict.

Following the special rapporteur’s proposal of draft
provisions in 1991, the Drafting Committee of the ILC
adopted the following draft Article 29, based on the text
prepared by successor special rapporteurs.*

77. Franklin Berman, The ILC Within the UNs Legal Framework: Its Relationship
With the Sixth Committee Focus Section: The International Law Commission:
Sixty Years of Progress in Codification, 49 GErmaN Y.B. INT'L L. 107, 116
(20006).

78. Id.

79. MREMA ET AL., supra note 35, at 34.

80. Jens Evensen (Special Rappartuer), First Report on the Law of the Non-Nav-
igational Uses of International Watercourses, § 46, UN. Doc. A/CN.4/367
and Corr.1 (Apr. 19, 1983).

81. Id.

82. Id.

83. Id.

84. Id.

85. Stephen C. McCaffrey (Special Rapporteur), Sixth Report on the Law of the
Non-Navigational Uses of International Watercourses, § 22, U.N. Doc. A/
CN.4/427 & Corr.1 and Add.1 (Feb. 23 & June 7, 1990).

86. Draft Articles on the Law of the Non-Navigational Uses of International Wa-
tercourses. Titles and Texts Adopted by the Drafting Commitree, [1991] 1 Y.B.
Intl L. Comm’n 134, U.N. Doc. A/CN.4/L.458.
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Draft Article 29
International watercourses and installations
in time of armed conflict

International watercourses and related installations, facili-
ties and other works shall enjoy the protection accorded
by the principles and rules of international law applicable
in international and internal armed conflict and shall not
be used in violation of those principles and rules.”

Draft Article 29 adopted by the ILC contains the most
important features of the final Article 29 as it stands in the
Convention’s text. It omits any reference to existing IHL
provisions that were included in the detailed initial pro-
posal related to this topic. Draft Article 29 serves merely as
a reminder that the relevant principles and rules of interna-
tional law applicable to international watercourses remain
in force during armed conflict.

In 1991, the ILC decided to send the draft articles, via
the U.N. secretary-general, to governments for their com-
ments and observations.* The compromise to create a con-
cise article addressing watercourses in armed conflict, to
some degree, did achieve its goal of reducing objections,
with only two States voicing objections against draft Arti-
cle 29.»

Several States, such as Hungary, explicitly mentioned
their agreement with the provision regarding rights and
obligations during armed conflict.® Greece noted that
Article 29 handled a sensitive issue with care.”” Only the
United Kingdom argued that the issue of environmen-
tal protection, particularly concerning watercourses and
related installations, had already been addressed under
existing rules of IHL.” The Netherlands doubted the prac-
tical function of this article due to its brevity.”

On June 24, 1994, the ILC adopted the final text of a
set of 33 draft articles on the law of the non-navigational
uses of international watercourses, with commentaries, and
a resolution on confined transboundary groundwater.” By
submitting the final text of a set of 33 draft articles and a
resolution to the UNGA, the ILC completed its task.

C.  The Influence of Article 29 on Protecting
Transboundary Aquifers in Armed Conflict

It should be noted that the approach adopted by the ILC

in Article 29 concerning international watercourses and

87. Id. para. 76.

88. ILC, Report of the International Law Commission on the Work of Its For-
ty-Third Session, U.N. Doc. A/46/10 (1991).

89. The Law of the Non-Navigational Uses of International Watercourses—Com-
ments and Observations Received From Governments, [1993] 2(1) Y.B. Int’l L.
Comm’n 145, U.N. Doc. A/CN.4/447 and Add.1-3.

90. Id. at 159.

91. Id.at155.

92. Id.at171.

93. Id.at 162.

94.  Draft Articles on the Law of the Non-Navigational Uses of International Water-
courses and Commentaries Thereto and Resolution on Transboundary Confined
Groundwater, supra note 59.
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armed conflict has influenced the handling of similar con-
cerns regarding confined aquifers and underground water
in armed conflict. The discussions of fundamental obliga-
tions regarding international watercourses have generally
assumed that the same rules apply to both surface water
and groundwater. This assumption is supported by U.N.
Watercourses Convention Article 2(a), which defines the
term “watercourse” to include groundwater that is con-
nected to surface water systems.” However, it is important
to recognize that there is also “confined groundwater” that
is not connected to surface water. By definition, these con-
fined underground aquifers are excluded from the scope of
the term “watercourse.”

The issue of “confined groundwater” was debated within
the ILC during the final stages of its work on international
watercourses.” The special rapporteur at that time for the
second reading of the draft articles proposed including
confined transboundary aquifers within the scope of these
articles.” However, the ILC ultimately did not accept this
recommendation. States may have felt uneasy about apply-
ing the principles and rules of watercourses to confined
groundwater, which were not initially considered when for-
mulating the texts.” Instead, the ILC adopted a resolution
on confined transboundary groundwater.” This resolution
commends States to be guided by the principles contained
in the draft articles on the law of the non-navigational uses
of international watercourses, where appropriate, in regu-
lating transboundary groundwater.

In 1998, the topic of shared natural resources (confined
groundwater and single geological structures of oil and gas)
was included in the ILC’s long-term program of work."
This program eventually led to the finalization of the draft
articles on the law of transboundary aquifers in 2008.1
Article 18 of the law on transboundary aquifers, particu-
larly regarding protection during armed conflict, appears
to mirror Article 29 of the U.N. Watercourses Convention
on the same topic, and reads as follows:

Article 18
Protection in time of armed conflict

Transboundary aquifers or aquifer systems and related
installations, facilities and other works shall enjoy the
protection accorded by the principles and rules of inter-
national law applicable in international and non-interna-

95. U.N. Watercourses Convention, supra note 52, art. 2(a).

96. Robert Rosenstock (Special Rapporteur), Second Report on the Law of
the Non-Navigational Uses of International Watercourses, U.N. Doc. A/
CN.4/462, at 22 (Apr. 21, 1994).

97. Id.

98. StEPHEN C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES 209
(3d ed. 2019), https://doi.org/10.1093/law/9780198736929.001.0001.

99.  Resolution on Confined Transboundary Groundwater, [1994] 2(2) Y.B. Int'l L.
Comm’n 135.

100. 7d.

101. Report of the International Law Commission on the Work of Its Fiftieth Session
(20 April-12 June and 27 July-14 Augusr 1998), [1998] 2(2) Y.B. Incl L.
Comm'n 1, € 554, U.N. Doc. A/53/10.

102. Draft Articles on the Law of Transboundary Aquifers, With Commentaries,
[2008] 2(2) Y.B. Intl L. Comm’n 22, ch. V, U.N. Doc. A/63/10.
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tional armed conflict and shall not be used in violation of
those principles and rules."*

The final outcome of Article 29 reflects a compromise
between two competing concerns. On the one hand, there
was a fear that addressing international watercourse pro-
tection during armed conflict in the U.N. Watercourses
Convention might be interpreted as an attempt to alter
existing IHL instruments, potentially causing objections
from States. On the other hand, there was recognition of
the importance of the topic.

These apprehensions ultimately led to the exclusion
from Article 29 of specific references to provisions and
principles of international law applicable to watercourses
during armed conflict. This compromise, which decided
the concise nature of Article 29, contributed to its final
adoption in the U.N. Watercourses Convention. At the
same time, this formulation of Article 29 raises questions
about whether it provides adequate protection, as it does
not establish any new rules.

lIl. Article 29: Role, Challenges,
and Broader Implications in
Armed Conflict

A.  Strengths and Limitations of Article 29
in Addressing Water Protection in
Armed Conflict

This section evaluates the performance of Article 29,
reflecting on its effects since the U.N. Watercourses Con-
vention entered into force. It examines the practical impli-
cations and effectiveness of Article 29 in promoting the
protection and management of international watercourses
in armed conflict, assessing both successes and challenges
encountered over the past decade.

It might initially seem doubtful to even discuss the prac-
tical value of Article 29 to the current discourse, given that
it primarily serves as a reminder and does not establish any
new rules. Additionally, it could easily be argued that a
more detailed provision on this topic would be much more
beneficial, as was suggested in the initial proposal by ILC.
However, if we set aside these critiques momentarily and
reexamine the history and context of how Article 29 was
adopted into the final text of the U.N. Watercourses Con-
vention, our perspective might shift.

The drafting and negotiation process of the law govern-
ing the non-navigational uses of international watercourses
spanned nearly three decades, characterized by numerous
rounds of deliberation and intense debates. International
watercourses, each unique in terms of hydrographic, geo-
logical, geographical, and climatic factors, involve fun-
damental interests and even contradictions between the

103. /d. art. 18.
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States concerned." The deep division among States on key
issues such as the definition of equitable and reasonable
utilization, as well as the dispute settlement mechanisms,
was so profound that there were doubts that a final text
could be agreed upon.'

In this context, given the sensitivity surrounding issues
related to armed conflict, the inclusion of Article 29 in
the final text of the U.N. Watercourses Convention can
be viewed as an achievement. In fact, without the cau-
tious approach taken by the ILC with regard to Article 29,
which is non-prejudicial toward existing rules, it is doubt-
ful that such a provision would have even been accepted by
States at all. Further, Article 29 acknowledges the poten-
tial threats that international watercourses and associated
installations may encounter during times of armed con-
flict. The inclusion of a reference to the principles and rules
of international law was vital, although a simple reminder,
as it further confirmed the applicability of these rules and
principles to watercourses in armed conflict.

It is important to note, however, that in other inter-
national water treaties, such as the Convention on the
Protection and Use of Transboundary Watercourses and
International Lakes, there are no similar provisions address-
ing the utilization of water during armed conflict.* Even
when multilateral environmental agreements touch upon
emergency circumstances like armed conflict, they often
include derogation clauses in the treaty text. These clauses
allow for exceptions or offer flexibility to States in fulfilling
their obligations.

The Convention on Wetlands of International Impor-
tance Especially as Waterfowl Habitat (Ramsar Conven-
tion) is an illustration of this approach. Article 2(5) of the
Ramsar Convention states that a contracting Party may,
because of its “urgent national interests,” delete or restrict
the boundaries of a wetland."” An analogous formulation
can be found in the Revised African Convention on the
Conservation of Nature and National Resources. Article
XVII of this convention states that the obligation to pro-
tect the environment does not override the responsibilities
of contracting States regarding the “paramount interest of
the State,” allowing for potential exemptions from envi-
ronmental obligations during armed conflict.® Therefore,
while Article 29 of the U.N. Watercourses Convention
merely serves as a reminder, it nonetheless contributes by
affirming the existing rules, rather than disregarding the

104. ILC, Report of the International Law Commission on the Work of Its
Forty-Fifth Session: Topical Summary of the Discussion Held in the Sixth
Committee of the General Assembly During Its Forty-Eighth Session,
9 378, U.N. Doc. A/CN.4/457 (1994).

105. For some of those debates, see for instance RiEU-CLARKE ET AL., supra note
53, at 109, 120, 130.

106. Convention on the Protection and Use of Transboundary Watercourses and
International Lakes, adopted Mar. 17, 1992, 1936 U.N.T.S. 269 (entered
into force Oct. 6, 1996).

107. Ramsar Convention art. 2(5), adopted Feb. 2, 1971, 996 U.N.T.S. 246
(entered into force Dec. 21, 1975).

108. Revised African Convention on the Conservation of Nature and Natural
Resources art. XVII, adopted July 11, 2003 (entered into force July 23,
2016).
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issue or relaxing environmental obligations due to emer-
gency situations.

While the concise nature of Article 29 facilitated its
adoption, its brevity—serving primarily as a reminder of
the applicability of existing international legal principles
during armed conflict—certainly raises questions about
its practical implication and effectiveness, particularly in
addressing the complex challenges posed by armed conflict
to international watercourses.

One question concerning the practical implications of
Article 29 is whether the riparian States of international
watercourses would actually include this provision in spe-
cific regional agreements they conclude to implement the
framework provided by the Convention." The U.N. Water-
courses Convention is designed as a framework convention,
which is meant to be supplemented by more policy and
legal frameworks applicable to watercourses through other
regional agreements."* However, after examining regional
water treaties drawn from the provisions and principles of
the U.N. Watercourses Convention, to the best knowledge
of the author, no evidence has been found of the integra-
tion of Article 29 into these regional water treaties."

At the same time, while evaluating the practical impor-
tance of Article 29 a decade after the Convention entered
into force, we find ourselves amidst at least two armed con-
flicts with wide global impact: the Russia-Ukraine conflict
and the Gaza conflict. Through the lens of these ongoing
conflicts, we could identify another deficiency in Article
29. Both conflicts vividly demonstrate the crucial impor-
tance of protecting water resources and installations for the
health and survival of civilian populations, particularly in
terms of drinking water supply, irrigation, and flood con-
trol measures. However, it is worth noting that the majority
of the parties involved in the conflicts—Russia, Ukraine,
and Israel—are not contracting Parties to the Convention.
Thus, Article 29 would not even stand a chance of being
invoked, even if the sabotage of water and related infra-
structure occurs.

Compared to other international environmental agree-
ments negotiated during a similar period, the U.N. Water-
courses Convention has relatively few contracting Parties,
with 38 States.”” Other international environmental trea-
ties adopted roughly around the same period, such as the
Ramsar Convention and the World Heritage Convention,
have more than 100 contracting Parties. The relatively low
participation of States in the Convention further limits

109. The Law of the Non-Navigational Uses of International Watercourses—Com-
ments and Observations Received From Governments, supra note 89, at 162.

110. AgNEs CHONG, INTERNATIONAL LAw FOR FRESHWATER PROTECTION 63
(2022), https://brill.com/display/title/61983.

111. The examination includes East Africa, such as the Revised Protocol on
Shared Watercourses in the Southern African Development Community
and the Nile River Basin Cooperative Framework Agreement, which closely
follow the U.N. Watercourses Convention. It also encompasses South and
East Asia, particularly the bilateral water treaties established between China
and riparian States, which treaties borrow heavily from the Convention.

112. U.N. Treaty Collection, 12. Convention on the Law of the Non-Navigational
Uses of International Watercourses, https://treaties.un.org/pages/viewdetails.
aspx?sre=treaty&mtdsg_no=xxvii-12&chapter=278&¢clang=_en (last updat-
ed July 10, 2025).
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the practical importance of Article 29. A range of reasons
may contribute to why States showed low interest in join-
ing the U.N. Watercourses Convention.”* It may include
lacking awareness pertaining to the content and relevance
of the Convention, an absence of leadership in promoting
ratification, and a number of highly sensitive topics stem-
ming from the Convention, such as the balance of interests
between protecting and utilizing international water-
courses among upstream and downstream States."*

Further, even if any party to the conflict were to invoke
Article 29 during armed conflict to safeguard interna-
tional watercourses, the nature of Article 29 poses chal-
lenges to the practical implications of this provision since
it does not impose new obligations. The legal effect of
Article 29 is that States will be obligated to protect and
use international watercourses in accordance with the
rules and principles that apply during times of armed con-
flict. Therefore, Article 29 mainly relies on the law that
governs the situation of armed conflict, primarily THL,
to provide protection to international watercourses and
related installations. However, as discussed in Section I.B,
when it comes to the protection of water in armed con-
flict, especially from an environmental perspective, IHL
exhibits significant deficiencies.

B.  Article 29 and Its Implications
for Ongoing Legal Discussions

Compared to other more widely discussed IEL treaties,
Article 29 of the U.N. Watercourses Convention is often
overlooked, especially in the context of water protection
during armed conflict. However, amid the evolving land-
scape of international law, the interpretation and applica-
tion of such specific provisions play an inspiring role. This
is particularly relevant against the backdrop of ongoing
armed conflicts and the pressing need to strengthen legal
protection for water resources in these situations. Even
though Article 29, as discussed in the preceding sections,
may fall short of providing effective protection for inter-
national watercourses during armed conflict, the man-
ner in which the provision was codified, along with the
unique character of the Convention, can still offer valuable
insights into current legal discussions on protecting water
in times of armed conflict.

The first insight connects with the comprehensive objec-
tive of safeguarding watercourses provided by the U.N.
Watercourses Convention. The Convention adopts an
expansive definition of the “uses” of international water-
courses, integrating environmental, economic, and social
dimensions. While IHL has advanced the protection of
water resources through both humanitarian and environ-
mental lenses, the thresholds for applying environmental
protections during armed conflict remain notably high.

113. See, e.g., Alistair Rieu-Clarke & Flavia Rocha Loures, Szill Not in Force:
Should States Support the 1997 UN Watercourses Convention?, 18 RECIEL
185, 189-90 (2009), https://doi.org/10.1111/j.1467-9388.2009.00640.x.

114. RiEU-CLARKE ET AL., supra note 53, at 23.
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Further, the humanitarian and environmental dimen-
sions of water protection under IHL often operate in
silos, lacking significant integration or synergy. However,
water in armed conflict is inherently a cross-cutting issue
that implicates not only environmental concerns, but also
critical humanitarian and economic considerations, such
as the provision of drinking water and water for agri-
cultural needs. In this regard, the comprehensive man-
date positions Article 29 of the Convention as a tool for
addressing watercourses during armed conflicts in a more
integrated manner.

The second insight pertains to the debate during the
codification history of Article 29, specifically whether an
environmental treaty should address issues related to armed
conflict. The apprehension that arose during the codifica-
tion of this provision—stemming from fears that it could
potentially interfere with established IHL norms—contin-
ues in the debates even today.

At first glance, one might attribute this to a lack of atten-
tion or awareness on the part of the ILC and its special
rapporteur regarding the significance of regulating water-
courses in armed conflict. Yet, a closer reading of the ILC’s
preparatory work as discussed suggests the opposite: both
the special rapporteur and the ILC recognized the impor-
tance and complexity of the topic, but ultimately opted for
restraint. The underlying driver, therefore, appears not to
be ignorance but a form of collective hesitation—rooted in
fear, risk aversion, and institutional caution.

Traditional international law scholarship assumes that
actors—whether states or institutions—behave ratio-
nally to maximize their interests within a structured legal
framework."> Other scholars such as Anne van Aaken and
Tomer Broude have shown that international decisionmak-
ers, like individuals in domestic contexts, are influenced by
bounded rationality and systematic cognitive biases."s The
drafting of Article 29 illustrates precisely these dynamics.

The ILC faced a perceived dilemma: expanding the
draft articles to include detailed wartime provisions
promised normative completeness, but carried the risk of
being seen as “re-interpreting” existing IHL norms and
potentially causing difficulties for the ILC’s future work.
The potential “losses™—state opposition, delayed adop-
tion, or even rejection by the General Assembly—loomed
larger in the drafters’ minds than the prospective “gains”
of legal clarity or enhanced humanitarian protection. This
asymmetrical perception reflects loss aversion in institu-
tional behavior.

This dilemma remains highly relevant in contemporary
discussions. The adoption of Ramsar Resolution XIV.20
addressing Ukrainian wetlands protection in the Russia-
Ukraine conflict, as discussed in Section 1.C, provides
a relevant example. During the COP discussions of this
resolution, similar concerns were raised about whether
multilateral environmental agreements addressing issues in

115. Anne van Aaken, Bebavioral International Law and Economics, 55 HARVARD
InT'L L.J. 421, 422 (2013).

116. See, e.g., id. See also Tomer Broude, Behavioral International Law, 163 U. Pa.
L. Rev. 1099 (2015).
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times of armed conflict might exceed the environmental
and technical mandates of these treaties,"” or whether IHL
would be the more suitable forum to address such issues."
These discussions highlight the complexities and sensitiv-
ity of IEL in engaging topics in relation to armed conflict.

In this context, the discussion of Article 29 becomes
particularly relevant. It proves that environmental treaties
have included attempts to address issues related to armed
conflict since as early as the 1980s, as demonstrated by
Article 29. While the provision adopts a more moderate
formulation, it nonetheless succeeds in incorporating the
topic of armed conflict into the treaty text—serving, at the
very least, as a legal reminder of the continued relevance
of environmental obligations during times of armed con-
flict. This precedent contributes to the current conversation
on the development of traditionally peacetime-oriented
laws—such as IEL and human rights law—in responding
to the challenges posed by armed conflict.

This Article argues that, in fact, addressing armed con-
flict-related environmental issues under IEL treaties does
not necessarily constitute a departure from the core man-
date of such treaties. For instance, the Convention on Bio-
logical Diversity (CBD) outlines three main objectives of
the treaty: the conservation of biological diversity, the sus-
tainable use of its components, and the fair and equitable
sharing of benefits arising from the utilization of genetic
resources.” Similarly, the Ramsar Convention’s man-
date is to promote conservation and wise use of wetlands
through local, regional, and national actions and interna-
tional cooperation.”

Both treaties are strongly oriented toward the protection
of specific environmental goods, and the wording of their
provisions tends to be relatively open-ended. This flex-
ibility allows for broader interpretation. In this light, one
could reasonably argue that environmental damage result-
ing from armed conflict—although emerging in a more
sensitive and controversial context—still falls within the
scope of their overarching protective objectives. Therefore,
addressing issues related to armed conflict and even refer-
encing principles or provisions of IHL in COP documents
does not necessarily mean exceeding the mandate of an
environmental treaty.

The more important—and perhaps more challeng-
ing—question is how issues related to armed conflict can
be thoughtfully and appropriately addressed within the
framework of IEL. Given the experience of the adoption
of Ramsar Resolution XIV.20 in relation to Ukrainian
wetlands protection and the analysis provided above, this
research argues that a balanced approach may be necessary
and beneficial. This conclusion is also reflected in the final
outcome of Article 29, where compromises were made—
ultimately allowing the provision to be retained in the
final text. In this light, this section proposes a cautious yet

117. RamsarR CONVENTION SECRETARIAT, supra note 48, at 64.

118. Id. para. 353.

119. CBD art. 1, opened for signature June 5, 1992, 1760 U.N.T.S. 79 (entered
into force Dec. 29, 1993).

120. Ramsar Convention, supra note 107, art. 2.
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pragmatic approach for IEL treaties in addressing armed
conflict issues, illustrated with a few potential examples.”!

Rather than directly invoking specific and applicable
provisions of IHL, COP decisions could adopt general
guiding principles that acknowledge the relevance of IHL
in conflict settings. In parallel, environmental treaty sec-
retariats could initiate or strengthen collaboration with
key actors such as the ICRC, U.N. human rights mecha-
nisms, and legal experts with different backgrounds in
environmental and humanitarian law. These partnerships
could facilitate the development of best practices and soft-
law instruments—such as technical guidance documents,
reporting templates, or voluntary codes of conduct—that
help operationalize environmental protection in conflict-
affected areas.

Further, COPs under environmental treaties could insti-
tutionalize strategic mechanisms within the treaty frame-
work to address conflict-related environmental issues,
rather than adopting a reactive approach only in response
to environmental emergencies when they occur.

One pragmatic approach could be the organization of
thematic side events, high-level dialogues, or expert round
tables on environmental protection in conflict-affected
areas during COP meetings. These informal or semifor-
mal platforms can facilitate dialogue among States, schol-
ars, U.N. agencies, and civil society organizations, creating
space for knowledge exchange without necessitating formal
COP outcomes or consensus language. In parallel, COP
presidencies or secretariats could convene informal con-
sultations or contact groups among interested contracting
Parties to explore ways of addressing armed conflict within
the mandate of the treaty. These processes—conducted on
a voluntary and nonbinding basis—could focus on less
politicized aspects, such as the need for data collection, sci-
entific assessment, and post—conﬂict ecosystem restoration.

IV. Concluding Remarks

In light of the several ongoing armed conflicts and the
increasing interaction between IEL and environmental
issues in armed conflict, this Article raises the question of
to what extent Article 29 of the U.N. Watercourses Con-
vention addresses the challenges posed by armed conflict
to the protection of international watercourses. Simultane-
ously, it seeks to explore what inspiration other IEL treaties
can draw from this provision to better tackle environmen-
tal issues in armed conflict.

In response to the first part of this research question, the
Article concludes that while Article 29 holds certain value,

121. It is important to acknowledge that the U.N. Watercourses Convention
lacks institutions such as a COP that might directly engage in the protec-
tion of water in armed conflict. Therefore, compared with mechanisms like
the Ramsar Convention’s COP, which adopts specific resolutions, or the
World Heritage Committee’s listing of endangered properties on the World
Heritage List in Danger, it might be challenging for the U.N. Watercourses
Convention to offer concrete measures in relation to water protection in
armed conflict. However, this does not diminish the fact that other IEL
treaties could be inspired by such approaches.
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its function as a reminder—coupled with the absence of
concrete, binding rules—may not provide adequate pro-
tection for international watercourses and related installa-
tions during armed conflicts. However, the provision still
offers advantages in addressing certain gaps in the current
legal framework.

The review of the current legal regime in regulating
watercourses in armed conflict concludes that IHL offers
protection for watercourses through various provisions
and principles, but it exhibits shortcomings, particularly
from an environmental perspective. At the same time,
the potential for IEL to address this gap is increasingly
recognized, as evidenced by the involvement of instru-
ments like the World Heritage Convention and the
Ramsar Convention in protecting the environment dur-
ing armed conflicts.

In this context, Article 29 of the U.N. Watercourses
Convention fills a crucial gap by addressing the protection
of international watercourses, a subject largely overlooked
in other legally binding international water law instru-
ments. Reflecting on the Convention’s codification history,
the concise language of Article 29 and its non-prejudicial
nature toward IHL provisions allowed for its inclusion in
the U.N. Watercourses Convention. At the same time,
the evolution of Article 29 reveals several shortcomings.
Riparian States have shown limited interest in incorpo-
rating this provision into their regional or bilateral water
treaties, and ongoing conflicts like those in Ukraine and
Gaza have not invoked Article 29, primarily because most
parties involved are not contracting Parties to the Conven-
tion. The relatively limited number of contracting Parties
remains a significant obstacle to the broader applicability
of the Convention.

Despite these challenges, Article 29 of the U.N. Water-
courses Convention provides valuable insights. Its focus
on protection—encompassing environmental, social, and
economic aspects—provides a foundation for more com-
prehensive water protection during armed conflict. More
importantly, the codification history of this provision
serves as an early example of the complexity of integrat-
ing environmental treaties with armed conflict, a challenge
that still exists today.

Drawing inspiration from the successful adoption of
Article 29 in the final treaty text, this Article shows how
armed conflict-related issues can be thoughtfully and
appropriately addressed within the framework of IEL. It
proposes a cautious yet pragmatic approach for IEL trea-
ties in tackling these challenges, illustrated with practi-
cal examples.
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