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SUMMARY

Congress in the 2020s has authorized three new environmentally focused grant programs relating to western
waters and appropriated $450 million in multi-year funding. The Bureau of Reclamation is responsible for creat-
ing and implementing these programs, giving it a new tool and resources for addressing stubborn environmental
problems—some caused by the Bureau’s many dams. These programs are part of a larger trend of Congress
authorizing and funding new grant programs across the government, and while competitive grant programs can
incentivize and fund good works, they also raise policy concerns. This Article examines the statutes authorizing
these new environmental grants, the funding provided, and the Bureau's early actions to implement them. It then
examines policy choices made by Congress and the Bureau in establishing the environmental grant programs,
and concludes by assessing what the programs might mean for the western water environment, for the Bureau

itself, and for federal water policy.

he U.S. Congress in the 2020s has established new
federal grant programs to begin addressing envi-
ronmental problems affecting waters in the Ameri-
can West, and has appropriated hundreds of millions of
dollars in funding for these programs.' Thus, Congress has
provided tools and resources that could help undo some
of the environmental harms caused by intensive water
development and management in the West. Federal fund-
ing for restoring degraded waterways is both appropriate
and overdue, since much of the environmental damage was
done by dams authorized by Congress and built by federal
agencies in the 20th century.
The U.S. Bureau of Reclamation is the agency most
responsible for constructing and operating dams in the
West, primarily for purposes of water supply and hydro-

Author’s Note: The author thanks the University of New
Mexico (UNM) School of Law for its support of the work
that went into this Article; Katherine Tara, UNM Law Class
of 2023, for her excellent research assistance; and espe-
cially the current and former federal officials who generously
shared their time, information, and insights on the Bureau of
Reclamation’s environmental grant programs. All errors of
omission, commission, or judgment are the author’s alone.

1. See infra Section 1.A (describing authorizing statutes for three programs);
Section I.B (explaining multi-year funding of $450 million for the three
programs combined).
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power. The Bureau built hundreds of dams across the
region, including huge and famous ones like Hoover and
Grand Coulee, earning a major reputation for both engi-
neering achievement and environmental destruction. It
still operates many of these dams, and proudly touts its role
as the nation’s largest water wholesaler and second-largest
generator of hydropower.

It may seem surprising, then, that the agency respon-
sible for implementing the new environmental grant pro-
grams is that same Bureau of Reclamation. Environmental
grantmaking is indeed a remarkable new role for an agency
that built its reputation in concrete, and whose logo (since
the Donald Trump Administration) shows water flowing
through an angular engineered structure.* But the Bureau’s
mission has been changing since major dam construction
ended around 1980, and the past 30 years have brought new
policy tools and a mission far broader than simply deliver-
ing water and power. While it still maintains and operates
many of the dams it built in the past century, the Bureau’s
expanded role now includes promoting drought resiliency,
water conservation, and climate adaptation through grants

2. U.S. Bureau of Reclamation, Abour Us—DMission, https:/[www.usbr.gov/
main/about/mission.html (last updated Aug. 4, 2023).

3. U.S. Bureau of Reclamation, Background Images, https://usbr.gov/history/
logo.html (last updated June 9, 2020) (showing logos over time, with the
current one dating to 2019).
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and other forms of assistance, making the agency a logical
choice to run the new environmental grant programs.

Implementing these programs, however, brings signifi-
cant challenges. Although the Bureau has operated some
relatively modest grant programs for much of the 21st cen-
tury, it now must gear up to disburse far more grant money
than it ever did before, much of it through programs that
are still being developed. Because Congress authorized
these programs without much detail on many key points,
the Bureau has been allowed—and effectively required—
to make major policy calls without clear statutory direc-
tion. And the Bureau must launch these programs at a time
when it must also focus on major conflicts—most famously
in the Colorado River Basin—driven by drought and long-
standing overallocation of water in many parts of the West.

Congress has now invested nearly half a billion taxpayer
dollars into addressing environmental problems facing
western waters through federal grants, and has charged
the Bureau with setting up and carrying out the grant
programs. These new responsibilities carry risks for the
Bureau, which will face scrutiny from Congress and stake-
holders over policy choices, bureaucratic performance,
and spending decisions. But these new authorities and
resources also provide a real opportunity for the Bureau to
expand its reach and clientele, incentivize positive action,
and make progress in resolving long-standing environmen-
tal water problems.

This Article begins by introducing the new environmen-
tally focused grant programs, summarizing their authoriz-
ing statutes, the money provided through the Bipartisan
Infrastructure Law’ (BIL), and the Bureau’s actions in
establishing and implementing these programs. Part II
examines policy choices made by Congress and the Bureau
in setting up these grant programs, starting with the choice
of the Bureau as the implementing agency, then review-
ing eligible project and applicant types, grantmaking pri-
orities, cost-share requirements, and other provisions. Part
III considers what the new environmental grant programs
might mean for the western water environment, for the
Bureau itself, and for federal water policy, and identifies
some concerns with competitive grant programs as a policy
tool. Part IV concludes.

I. The New Environmental Grant
Programs for Western Waters

Congress has made significant moves in the past three
years to make federal money available to address envi-
ronmental problems relating to waters in the West. This
section examines the authorizations and funding for

4. See infra Section IL.A (discussing the Bureau’s evolving mission and
Congress’ choice to have the Bureau implement the environmental
grant programs).

5. 'The Bipartisan Infrastructure Law, Pub. L. No. 117-58, 134 Stat. 429
(2021), was ofhicially titled the Infrastructure Investment and Jobs Act, id.
§1(a). It is sometimes referred to as the IIJA, or the Infrastructure Law, but
this Article refers to the law by the initials BIL.
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these new programs, and the Bureau’s early actions to
implement them.

A.  The Statutory Authorities

Beginning in late 2020, Congress enacted multiple new
grant programs to be implemented by the Bureau, all
focused largely on addressing environmental problems
relating to waters in the West. While all these authoriza-
tions call for funding water-related projects that will pro-
vide environmental benefits, there are notable differences
in the kinds of projects (or benefits) to be prioritized for
grants, the types of entities eligible to apply, the require-
ments for paying a portion of project costs with nonfederal
funds, and more.

Congress first acted to provide specifically for environ-
mental grants in the Consolidated Appropriations Act for
Fiscal Year 2021 (FY21 Omnibus),é enacted in late Decem-
ber 2020 near the end of the Trump Administration. The
FY21 Omnibus modestly “greened” an existing Bureau
grant program known as WatertSMART,” and went further
to establish the first grant program specific to environmen-
tally focused projects.

The WaterSMART grant program was initially autho-
rized in the 2009 Science and Engineering to Comprehen-
sively Understand and Responsibly Enhance (SECURE)
Water Act,® and its original focus (as explained below?) was
on water conservation projects to save water used for agri-
cultural or municipal purposes. States, tribes, irrigation or
water districts, or other organizations authorized to deliver
water or power could apply" for a grant to cover up to one-
half of the cost of an eligible project. But nonprofit conser-
vation groups were not eligible to apply, and the statutory
criteria prioritized projects with water savings, not environ-
mental benefits.”

The FY21 Omnibus, in a section titled “WaterSMART
Extension and Expansion,” made several environmentally
focused changes to the grant program authorizing stat-
ute. It made projects that would “improve the condition

6. Pub. L. No. 116-260, 134 Stat. 1182 (2020).

7. The “SMART” in WaterSMART stands for “Sustain and Manage Americas
Resources for Tomorrow.” U.S. Bureau of Reclamation, Interactive Dash-
board, https://www.usbr.gov/main/dashboard.html (last updated Aug. 25,
2021). Various Bureau programs for planning, technical assistance, stake-
holder engagement, and funding come under the WaterSMART umbrella.
U.S. Bureau of Reclamation, WarerSMART, https:/[www.usbr.watersmart/
index.html (last updated Aug. 25, 2021).

8. Pub. L. No. 111-11, §§9501-9510, 123 Stat. 991, 1329-46 (2009). While
dealing primarily with federal lands, this enactment also included several
Bureau of Reclamation authorizations in its Title IX, 123 Stat. 1295-414.

9. See infra notes 118-24 and accompanying text.

10. Pub. L. No. 111-11, §9502(7), 123 Stat. 991, 1330 (2009) (defining “eli-
gible applicant”).

11. Id. §9504(a)(1), 123 Stat. 1334 (listing several purposes, including prevent-
ing the need to list species under the Endangered Species Act or accelerating
the recovery of already-listed species).

12. Pub. L. No. 116-260, §1106, 134 Stat. 1182, 3240 (2020). This section of
the FY21 Omnibus also increased the authorized spending limit for Water
SMART grants (over the lifetime of the program) from $530 million to $700
million. /4. §1106(d), 134 Stat. 3242 (codified at 42 U.S.C. §10364(e)).
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of a natural feature™ eligible for grants%; thus, a program
largely focused on projects that save water for cities and
farms could now fund those benefiting “natural” streams,
lakes, or riparian areas. It allowed for grants to pay up to
75% (not the standard 50%) of the cost of projects whose
benefits primarily advance “an established strategy or plan
to increase the reliability of water supply for consumptive
and nonconsumptive environmental values.”® It made
nonprofit conservation groups eligible to apply for grants,
if “acting in partnership with and with the agreement of” a
state, tribe, or water/power supply entity. And it directed
the Bureau, in making grants for water conservation proj-
ects, to prioritize those “that enhance drought resilience by
benefitting the water supply and ecosystem.”™”

The FY21 Omnibus went further in addressing water-
related environmental problems, giving the Bureau new
authority to fund aquatic ecosystem restoration projects.'®
The statute enables the Bureau to “negotiate and enter into
an agreement . . . to fund the design, study, and construc-
tion of an aquatic ecosystem restoration project in a Rec-
lamation state.” The term “aquatic ecosystem restoration
project” is not defined, but it clearly includes dam removal
projects, as the statute imposes special requirements on any
project to remove or modify an existing dam.* To fund
an aquatic ecosystem restoration project, the Bureau must
find it “likely to improve the health of fisheries, wildlife
or aquatic habitat, including through habitat restoration
and improved fish passage.” Before funding construction,
the Bureau must find that the project would not have an
“unmitigated adverse impact” on existing water users or
on the environment, and must also comply with existing
environmental laws.>

13. 'The statute defines “natural feature” as “a feature that is created through the
action of physical, geological, biological, and chemical processes over time.”
1d. §1106(a)(5), 134 Stat. 3240 (codified at 42 U.S.C. §10364(e)).

14. Id. §1106(b)(1), 134 Stat. 3241 (codified at 42 U.S.C. §10364(a)(1)(1)).

15. Id. §1106(b)(i)(II), 134 Stat. 3242. It also provided that applications for
such projects must come from “a watershed group” (as elsewhere defined in
statute) or “a water user and 1 or more stakeholders with diverse interests.”
1d.

16. Id. §1106(a)(2), 134 Stat. 3240 (codified at 42 U.S.C. §10362(7)). For one
narrow category of grant applications (for a certain type of project located
on federal lands), a nonprofit conservation group could apply on its own,
so long as it showed that it had notified the relevant governmental or water
supply entities and received “no written objection to the project.” /d.

17. Id. §1106(b)(4), 134 Stat. 3242 (codified at 42 U.S.C. §10364(a)(4)). In
a similar vein, this section of the FY21 Omnibus required that an appli-
cant for a grant of at least $500,000 for a water conservation project show
how the project “would result in improved streamflows or aquatic habi-
tat.” Id. §1106(b)(2), 134 Stat. 3241 (codified at 42 U.S.C. §10364(a)).
Projects without stream flow or habitat benefits would still be eligible for
grants, however, if the applicant could show that they would have another
type of benefit.

18. Pub. L. No. 116-260, §1109, 134 Stat. 1182, 3244 (2020).

19. 1Id. §1109(b)(1), 134 Stat. 3244.

20. For a project to remove a dam or modify one in a way that “reduces storage
or diversion capacity,” the Bureau may only fund design or study if the dam
owner consents, and can only fund construction if that dam’s existing water
users have been officially notified of the project and have not objected. 2.
§1109(b)(2), 134 Stat. 3244-45.

21. Id. §1109(b)(1), 134 Stat. 3244.

22. 1Id. §1109(c)(2), 134 Stat. 3245. The statute uses “adverse impact” as to
water users and “adverse effect” as to the environment. The Bureau must
make additional findings before providing construction funding, which in-
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The list of entities eligible to apply for funding is simi-
lar to that for the expanded WaterSMART grants, includ-
ing nonprofit conservation groups “acting in partnership”
with states, tribes, or water supply authorities.”» The statute
limits the federal share of construction costs to 65%, and
directs the Bureau to prioritize projects that have broad
stakeholder support, that benefit more than one river
basin, that help replace aging water infrastructure, or that
contribute to the restoration of threatened or endangered
salmon species.”

Less than one year later, Congress directed the Bureau
to set up another new grant program with a strong envi-
ronmental emphasis. The BILs §40907,¢ titled “Multi-
Benefit Projects to Improve Watershed Health,” calls for
grants to support “habitat restoration projects that improve
watershed health in a river basin that is adversely impacted
by a Bureau of Reclamation water project.” Such projects
must benefit the environment (in any of five listed ways>),
or fisheries,” or river-based recreation,® and Congress
prioritized grant funding for projects that would provide
more than one of these benefits.” The usual categories of
entities may apply,® but the statute authorizing these multi-
benefit grants does not require that a nonprofit conserva-
tion group partner with a governmental entity in order to
be eligible.”» The federal share of the cost of multi-benefit
projects is generally capped at 50%, but it may be higher
if a project has ecological or recreational benefits, and “the
non-consumptive water conservation benefit or habitat res-
toration benefit accounts for at least 75 percent of the cost”
of the project.*

It is somewhat remarkable that Congress authorized
three different new programs in such a short time span,
especially since the programs are roughly similar in some

clude findings relating to Indigenous tribes, interstate compacts, and “the
financial interest of the United States.” /4.
23. Id. §1109(a), 134 Stat. 3244.
24. Id. §1109(c)(2), 134 Stat. 3245. The statute does not allow funding for
operations, maintenance, or replacement costs. /2.
25. 1Id. §1109(g), 134 Stat. 3246.
26. Pub. L. No. 117-58, §40907, 135 Stat. 429, 1125 (2021).
27. The actual text is somewhat less straightforward, directing the Secretary of
the Interior to establish within one year a competitive program for grants
“for the design, implementation, and monitoring of conservation out-
comes” of habitat restoration projects in affected basins. /d. §40907(b).
28. Funded projects must improve watershed health by accomplishing one or
more of the following:
(1) Ecosystem benefits.
(2)  Restoration of native species.
(3) Mitigation against the impacts of climate change to
fish and wildlife habitats.
(4)  Protection against invasive species.
(5)  Restoration of aspects of the natural ecosystem.
Id. However, the statute prohibits grant funding for any habitat project “the
purpose of which is to meet existing environmental mitigation or compli-
ance obligations under Federal or State law.” /4. §40907(c)(1)(B).
29. The BIL provides that a project may be eligible for grants if it achieves
“[e]nhancement of commercial, recreational, subsistence, or Tribal ceremo-
nial fishing.” /4. §40907(b)(6).
30. Id. §40907(b)(7).
31. Id. §40907(c)(1)(A).
32. These categories include states, tribes, local governments, regional authori-
ties, and entities that deliver water or power. /4. §40907(a)(1)-(4).
33. Id. §40907(a)(5).
34. Id. §40907(d). Under these circumstances, the federal share of the cost may
be as high as 75%. /d.
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key respects such as the types of projects and benefits pri-
oritized, the categories of entities eligible to apply, and
the maximum federal share of project costs. The aquatic
ecosystem restoration statute, however, brought a new
emphasis to fish passage benefits and a limited but explicit
approval of grants for dam removal projects. And the more
recent multi-benefit authorization broke new ground by
focusing on river basins “adversely impacted” by a Bureau
project, by allowing nonprofit conservation groups to apply
on their own, and by including river-based recreation in
the list of benefits that could make a project grant-worthy.

B.  Funding Levels for Environmental
Grant Programs

Congress has not only expanded the Bureau’s environmen-
tal grantmaking responsibilities in the 2020s, it has also
provided substantial funding for these newly authorized
programs. In the BIL, Congress authorized a total of $450
million to be spent over five years (through FY 2026)* on
grants for environmental water resources projects under
WaterSMART, aquatic ecosystem restoration projects, and
multi-benefit projects.** Congress appropriated money at
these levels in another portion of the BIL.”

Each of these programs received at least $100 million in
five-year funding. The Aquatic Ecosystem Restoration Pro-
gram received the biggest chunk of money: $250 million
for design, study, and construction of restoration projects.*
Congress also provided $100 million for multi-benefit
projects.” Additionally, Congress directed $100 million
to fund environmental water resources projects under
WaterSMART,® representing one-quarter of the $400 mil-
lion provided for all types of WaterSMART grants.

This five-year investment may be viewed as relatively
modest in relation to the scope and scale of environmen-
tal problems facing waters in the West.” It also fits with a

35. Congress authorized this level of funding for these programs “for the period
of fiscal years 2022 through 2026.” Id. §40901, 135 Stat. 1116.

36. Congress authorized another $100 million over five years for cooperative
watershed management projects, id. §40901(9), 135 Stat. 1118, under an
older grant program that funds projects—including projects to benefit wa-
ter quality or “the ecological resilience of a river or stream”—implemented
by cooperative watershed management organizations. 16 U.S.C. §§1015,
1015a; see infra notes 125-31 and accompanying text.

37. Pub. L. No. 117-58, div. ], tit. IlI, 135 Stat. 429, 1364-66 (2021).

38. Id. §40901(10), 135 Stat. 1118.

39. Id. §40901(11), 135 Star. 1118.

40. Congress directed $100 million to be “made available for projects that
would improve the condition of a natural feature or nature-based feature,”
as defined in 42 U.S.C. §10362. I4. §40901(7), 135 Stat. 1117.

41. Id.

42. According to a U.S. Environmental Protection Agency study, roughly
20%-30% of river and stream miles in the Western Mountains ecoregion—
including much of the territory in the Rocky Mountain and West Coast
states—were in poor condition for many environmental parameters relating
to ecosystem health. The survey covered more than 186,000 river and stream
miles, of which 30% rated poor for macroinvertebrates, 31% poor for fish
(with another 32% of miles not assessed), 21% poor for instream fish habi-
tat, 16% poor for riparian disturbance, and 24% poor for excess streambed
sediments. U.S. ENVIRONMENTAL PROTECTION AGENCY, NATIONAL RIVERS
AND STREAMS ASSESSMENT 2013-2014: A COLLABORATIVE STUDY 50-51
(2020),  hteps://www.epa.gov/system/files/documents/2021-10/nrsa_13-
14_report_508_ci_2021-10-15.pdf. The drier, southwestern Xeric ecore-
gion, with about 44,000 stream miles, showed generally similar percent-
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trend of increased funding for water grants, as Congress
in recent years had boosted funding for the established
WatertSMART Program from less than $30 million per
year in FY 2015 and FY 2016 to more than $50 million in
FY 2020 and FY 2021, with a further increase in the BIL.
And with Congress providing several billion dollars in the
BIL for more conventional water supply infrastructure,* it
is not so remarkable that Congress also provided eight fig-
ures annually® for each of three environmentally oriented
grant programs to be administered by the Bureau.

Perhaps the most remarkable thing about these spend-
ing levels is that the grant programs being funded were
all initially authorized either in the FY21 Omnibus or the
BIL itself.* Congress provided sizable funding for environ-
mental grants before the Bureau had even rolled out the
application process and selection criteria. Thus, Congress
effectively entrusted the Bureau to make sound policy deci-
sions in designing the programs, and to implement them
swiftly and effectively. The next section summarizes the
Bureau’s actions to date in setting up the new environmen-
tal grant programs.

C.  Implementation

Although the authorizing statutes specified some elements
of the new grant programs—especially as to eligible appli-
cant types, benefits to be achieved, and cost-share require-
ments—Congress gave the Bureau little or no direction
on how to set them up. Only the authorization for multi-
benefit project grants speaks directly to process, requiring
the Bureau to establish a competitive grant program “in
consultation with the heads of relevant agencies” within
one year of the BILs enactment.” None of the authoriz-
ing statutes requires the Bureau to take further steps, such
as consulting with other constituencies or providing an
opportunity for public comment on the design of these
new programs. By omitting so many key details, Congress
left the Bureau great discretion, not only in making choices

ages of poor conditions in these five categories. /d. at 52-53. These statistics
suggest that at least 25% of the river and stream miles in these two western
regions need significant work to regain ecological health, which would total
more than 57,000 miles.

43. CHARLES V. STERN, CONGRESSIONAL RESEARCH SERVICE, IF12127, BurREAU
of RecLamarioN: FY2023 BUDGET AND APPROPRIATIONS fig.3 (2022).

44. This includes more than $3 billion for the Bureau’s own aging infrastructure
and dam safety work. As for grant funding, the BIL authorized five-year
spending of $1 billion for water recycling and reuse projects (known in
Reclamation-speak as Title XVI projects), another $1 billion for rural wa-
ter supply projects, and $250 million for water desalination projects and
studies, as well as $300 million for traditional, non-environmental Wa-
terSMART grants for water and energy conservation projects. See CHARLES
V. SterN & ANNA E. NorRMAND, CONGRESSIONAL RESEARCH SERVICE,
R47032, BUREAU OF RECLAMATION PROVISIONS IN THE INFRASTRUCTURE
InvesTMENT AND JoBs Act (PL. 117-58) 1-3 (2022).

45. Since the BIL appropriated these funds over a five-year period, the money
available as an annual average would be “only” $20 million for environmen-
tal water resources projects and multi-benefit projects, and $50 million for
aquatic ecosystem restoration projects.

46. Congress originally authorized the Aquatic Ecosystem Restoration Program
for a maximum of $15 million annually. Pub. L. No. 116-260, §1109(d),
134 Stat. 1182, 3246 (2020).

47. Pub. L. No. 117-58, §40907(b), 135 Stat. 429, 1125 (2021).
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about the substance of the new grant programs, but also in
deciding the process for making those choices.

The Bureau’s initial public step in setting up these pro-
grams has been producing and posting documents called
“Draft Eligibility and Evaluation Criteria for Review and
Comment,” dated May 2021 for the Environmental Water
Resources Program*® and March 2023 for the Aquatic Eco-
system Restoration Program.® These documents stated
the Bureau’s proposed terms for the new grant programs,
focusing on categories of applicants,* eligible and ineligi-
ble project types,” cost-share requirements,” and especially
the Bureau’s scoring criteria for grant applications.” They
also requested comments from the public and interested
constituencies, to be submitted by e-mail**; the Bureau set
a comment period of a few weeks on its environmental
water resources proposal,” and just over two months on its
aquatic ecosystem restoration proposal.’

Although these draft criteria documents are somewhat
detailed in laying out the Bureau’s intentions for the new
grant programs, they say very little about the Bureau’s
rationale on key issues, such as the weight assigned to vari-
ous scoring criteria and the eligibility (or not) of various
project types. For example, the aquatic ecosystem resto-
ration document flatly states that the program will not
fund any purchases of water,” but never explains why. In
summarizing and responding to public comments, how-
ever, the Bureau has briefly explained some of its choices
regarding the Environmental Water Resources Program,’

48. U.S. Bureau oF RecLAMATION, WATERSMART: ENVIRONMENTAL WATER
Resources Projects, DROUGHT RESILIENCY PROJECTS, AND WATER AND
ENErGY ErricieENncy GRanTsS—DRAFT ELIGIBILITY AND EvaLuarion Cri-
TERIA FOR REVIEW AND COMMENT (2021), https://www.usbr.gov/waters-
mart/docs/2021/Draft-Eligibility-and-Evaluation-Criteria-for-Review-and-
Comment.pdf [hereinafter EWRP Draft Criteria].

49. U.S. Bureau or RecramarioN, WATERSMART: AqQuaric EcosysTem REs-
TORATION PROJECTS—DRAFT ELIGIBILITY AND EvALUATION CRITERIA FOR
ReviEw AND COMMENT (2023), https://www.usbr.gov/watersmart/aquatic/
docs/AERP%20Framework%20for%20Public%20Comment_3.20_508.
pdf [hereinafter AERP DraFT CRITERIA].

50. EWRP Drarr CRITERIA, supra note 48, at A-1 to A-2; AERP Drarr CrI-
TERIA, supra note 49, attach. A, at 1-2.

51. EWRP Drarr CRITERIA, supra note 48, at A-2 to A-4; AERP Drarr CRI-
TERIA, supra note 49, attach. A, at 4-14.

52. EWRP Drarr CRITERIA, supra note 48, at A-4; AERP Drarr CRITERIA,
supra note 49, attach. A, at 2-3.

53. 'The draft scoring criteria are easily the longest and most detailed portion
of each document. EWRP DrarT CRITERIA, supra note 48, at A-4 to A-12;
AERP Drart CRITERIA, supra note 49, attach. A, at 14-27.

54. EWRP Drart CRITERIA, supra note 48, at unnumbered third page of front
matter; AERP DRarT CRITERIA, supra note 49, at unnumbered third page
of front matter.

55. On the May 2021 EWRP Draft Criteria, the Bureau initially asked for
comments by June 4, 2021, and later extended that deadline by two
weeks. EWRP DRarT CRITERIA, supra note 48, at unnumbered third page
of front matter.

56. On the March 2023 Draft Criteria, the Bureau set a deadline of June 1,
2023. AERP Drart CRITERIA, supra note 49, at unnumbered third page of
front matter.

57. It does note that water purchases in drought emergencies may be eligible for
funding under the Bureau’s Drought Response Program. /4. attach. A, at 12.

58. U.S. Bureau oF Recramarion, WATERSMART: ENVIRONMENTAL WATER
Resources Projects, DROUGHT RESILIENCY PROJECTS, AND WATER AND
ENErGY ErriciENncy GranTs—PuBLic COMMENTS RECEIVED FOR FrscaL
Year 2022 Drarr EviciBiuity AND EvarvarioN CrrTeria 12-18 (2021),
https://www.usbr.gov/watersmart/docs/ WaterSMART-Public-Comments-
and-Responses-Aug2021.pdf.
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and should soon do the same for the Aquatic Ecosystem
Restoration Program.

The next ofhicial step is the notice of funding oppor-
tunity (NOFO), by which the Bureau announces a new
grant cycle, sets an application deadline, and lays out the
terms and conditions that will apply to this round of appli-
cations. Here, the agency lays out its “final” choices regard-
ing the program, although it may revise them in a future
NOFO. The first such notice for environmental grants was
an August 2021 NOFO for environmental water resources
projects,” in which the Bureau announced its plans to
award 15 to 20 such grants of up to $2 million in that
cycle, but did not identify a specific amount of money to
be spent.«

The Bureau issued a second environmental water
resources NOFO in early 2023, stating its intention to
award 20-40 grants of up to $3 million each.® The first
aquatic ecosystem restoration NOFO was issued in March
2023%—the same month that the Bureau rolled out the
draft program criteria for public comment—and antici-
pated allocating $95 million in funding available under
the BIL for grants as large as $20 million.* Although
the NOFOs are fairly detailed in explaining application
requirements and other aspects of the grant program, the
Bureau provides further assistance to prospective appli-
cants via webinars, guidance documents, and opportuni-
ties for online meetings with relevant ofhicials.

The NOFOs devote a couple of pages to explaining the
Bureau’s review process for grant applications,* but say
almost nothing about who decides which applications are
most deserving. Each states that applications are scored by

ENVIRONMENTAL LAW REPORTER

59. U.S. Bureau oF RecLaMaTiON, WATERSMART: ENVIRONMENTAL WATER
Resources Projects FOR Fiscar Year 2022, Norice oF Funping Or-
PORTUNITY R22AS00026 (2021) (on file with author).

60. Id. at 3 (noting the Bureau’s “plans to allocate a significant amount of avail-
able WaterSMART funding under this NOFO, as part of an overall ap-
proach to prioritize WaterSMART projects that are expected to result in
environmental benefits”).

61. U.S. Bureau oF RecLaMATION, WATERSMART: ENVIRONMENTAL WATER
Resources Projects FORrR Fiscar Year 2023, Norice oF Funping Op-
PORTUNITY R23AS00089 (2023) (on file with author) [hereinafter Envi-
RONMENTAL NOFO 2023].

62. Id. at 3-4.

63. U.S. Bureau or Recramarion, WareRSMART: Aquaric EcosysTeEm
ResToraTION PROJECTS FOR FIscaL YEar 2023, Notice oF Funping Op-
PORTUNITY R23AS00106 (2023) (on file with author) [hereinafter AQuaric
NOFO 2023].

64. Id.at5 (noting that study and design grants were limited to $2 million each,
but construction grants could be up to $20 million each).

65. These items—including a two-page fact sheet, a link to a webinar explain-
ing the grant program, and a link saying “Click here to schedule a time to
talk with the program coordinators”™—all appear on the Bureau’s main page
for each grant program. U.S. Bureau of Reclamation, WarerSMART Envi-
ronmental Water Resources Projects—Schedule Tracker: Environmental Water
Resource Projects, https://www.usbr.gov/watersmart/ewrp/index.html (last
updated Oct. 30, 2023) [hereinafter Schedule Tracker: EWRP]; U.S. Bureau
of Reclamation, WaterSMART Aquatic Ecosystem Restoration Program—
Schedule Tracker: Aquatic Ecosystem Restoration Projects—Round I, https://
www.usbr.gov/watersmart/aquatic/index.html (last updated Oct. 30, 2023)
[hereinafter Schedule Tracker: AERP]. The Environmental Water Resources
page also contains a link to information about successful grant applications,
and the Aquatic Ecosystems Restoration page presumably will have the same
once the Bureau makes its initial grants under that program.

66. EnviroNMENTAL NOFO 2023, supra note 61, at 45-47; AQuaric NOFO
2023, supra note 63, at 53-55.
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an Application Review Committee (ARC), and that the
ARC “is made up of experts in relevant disciplines selected
from across Reclamation,” without explaining such things
as the size of the ARC, the relevant disciplines, or how the
experts are selected.”® The NOFOs then note that after
applications have been scored by the ARC, “Reclamation
offices will review the top-ranking applications and will
identify any reasons why a proposed project would not be
feasible or advisable, including environmental or cultural
resources compliance issues, permitting issues, legal issues,
or financial position.”®

The Bureau announced its initial environmental grant
awards in July 2022, providing a total of $36.1 million
for 27 environmental water resources projects located in
12 states and Puerto Rico.” The Bureau’s website provides
additional information on the selected projects,” which
range from restoring salmon and steelhead spawning habi-
tat in California,” to replacing nearly a mile of open irri-
gation ditch with PVC pipe in Texas,” to removing feral
pigs from 1,900 acres of a watershed in Hawaii.”” About
one-half the successful applicants were local water districts
or suppliers of some type, although a handful of grants also
went to state agencies and nonprofits, and one to a tribal
government.” California had the most projects selected
with four, while Idaho, Oregon, Utah, and Washington
had three each.”

The Bureau announced its second set of Environmental
Water Resources grants in November 2023, awarding $51
million for 30 projects largely focusing on fish passage and
habitat restoration; while these projects were located in 11

states, nearly two-thirds of the awards went to Colorado
(eight), Idaho (six), and Washington (five).” The Bureau’s

67. EnviRoNMENTAL NOFO 2023, supra note 61, at 46; AQuaric NOFO
2023, supra note 63, at 54.

68. According to Bureau officials, directors of the Bureau’s regional offices and
other managers within the agency nominate staff to serve on the ARCs
based on those individuals” expertise in relevant areas, and program manag-
ers within the Bureau select the ARC members from among those nomi-
nees. Video Interview with Avra Morgan and Dean Marrone, Water Re-
sources and Planning Office, U.S. Bureau of Reclamation (May 31, 2023).

69. In the course of this “red-flag review,” Bureau offices may also consider other
issues, including “past performance by the applicant and any partners in
previous working relationships with Reclamation,” as well as the applicant’s
ability to meet the required nonfederal cost share. ENviRonmENTAL NOFO
2023, supra note 61, at 46; AQuatic NOFO 2023, supra note 63, at 54.

70. Press Release, U.S. Bureau of Reclamation, President Biden’s Bipartisan In-
frastructure Law to Help Safeguard Water Supplies in 12 States and Puerto
Rico (July 5, 2022), https://www.usbr.gov/newsroom/news-release/4261.

71. U.S. Bureau of Reclamation, Selected Applications 2022, http://www.usbr.
gov/watersmart/ewrp/selected.html (last updated Jan. 27, 2023). The page
consists of a series of links to selected projects, each of which leads to a pdf
of the grant application for that project.

72. Id. (application of Marin Municipal Water District).

73. Id. (application of Cameron County Water Improvement District No. 10).

74. Id. (two applications of Hawaii Department of Land and Natural Resources).

75. Id.

76. Press Release, U.S. Bureau of Reclamation, supra note 70.

77. Press Release, U.S. Bureau of Reclamation, Biden-Harris Administration
Announces $51 Million From Investing in America Agenda for Water
Resources and Ecosystem Health (Nov. 15, 2023), https://www.usbr.gov/
newsroom/news-release/4678. The awards were spread across several types
of applicants, including watershed groups, local districts, nonprofit conser-
vation groups, and tribal governments, with no category getting the lion’s

share. 7d.
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first Aquatic Ecosystem Restoration awards were tenta-
tively scheduled for December 2023.7

What about the third environmental grant program, for
multi-benefit projects, authorized in §40907 of the BIL?
The Bureau has decided to implement §40907 through the
Environmental Water Resources Program despite the stat-
utory differences between the two authorities.” According
to a Bureau official responsible for the grant programs, the
rationale for handling multi-benefit project grants through
the other programs was twofold: that authorization is very
similar to those for the Environmental Water Resources
and Aquatic Ecosystem Restoration Programs, and it was
more efficient for both applicants and the Bureau to avoid
having yet another one.® The Bureau intends to identify
certain grants made through the other NOFOs as multi-
benefit project grants if they meet the statutory criteria.”

This decision by the Bureau regarding the basic struc-
ture of the environmental grant programs raises a key
point: Congress has been fairly specific about some aspects
of these programs, but has left many key questions for the
Bureau to decide. The next part explores some of these leg-
islative and administrative policy decisions, starting with
Congress’ choice of the Bureau as the agency to set up and
implement them.

Il. Key Policy Choices Regarding the
Environmental Grant Programs

The Bureau’s decisions on environmental grant awards
depend heavily on the answers to four basic questions.
What kinds of entities are eligible to apply? What kinds
of projects or activities are eligible for grants? What are
the cost-share requirements for nonfederal money (or in-
kind contributions)? And what criteria does the Bureau
use to determine which applications are most deserving
of funding?

Although fairly specific on some of these points, the
authorizing statutes say much less about others, leaving key
policy choices to the Bureau. Perhaps Congress’ most fun-
damental choice in establishing these programs, however,
was choosing the Bureau to administer them. This section
puts this decision in the context of the Bureau’s evolving
mission and authorities, then examines choices made by
Congress and the Bureau regarding the new environmental
grant programs.

78. Schedule Tracker: AERP, supra note 65.

79.  See supra notes 26-34 and accompanying text, including the paragraph fol-
lowing note 34.

80. E-mail from Avra O. Morgan, Water Resources and Planning Office Pro-
gram Analyst, U.S. Bureau of Reclamation, to author (Aug. 23, 2023, 08:36
MDT) (on file with author).

81. E-mail from Avra O. Morgan, Water Resources and Planning Office Pro-
gram Analyst, U.S. Bureau of Reclamation, to author (Aug. 23, 2023, 12:01
MDT) (on file with author).
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A.  The Bureau as Environmental
Grantmaking Agency

Making grants for environmental projects that may include
dam removals is a very far cry from the Bureau’s original
mission: building dams and other infrastructure to supply
irrigation water. The 1902 Reclamation Act® “authorized
and directed” the Secretary of the Interior to “locate and
construct . . . irrigation works” to store and develop waters,*
to withdraw federal lands needed for such works,* to buy
or condemn other property as needed,” and “to perform
any and all acts” and make any rules needed to carry out
the purposes of the statute.*® Thus, the Secretary (through
the Bureau®) was given extensive powers to site and build
projects in 16 western states® to benefit irrigators. Under
the original design, however, these projects were supposed
to cost the government very little money, as the irrigators
receiving the water were supposed to repay the full amount
of construction costs within 10 years.”

As the 20th century progressed, Congress expanded
the purposes of the Reclamation program, authorizing the
Bureau to build dams that would generate hydropower,
supply water for cities and industry, help control floods,
and provide reservoir-based recreation. Construction
boomed, especially in the mid-century decades, and dur-
ing that time, the Bureau would “become the most impor-
tant federal agency in the West. From 1930 to 1970 the
water and power provided by the [BJureau transformed the
region . .. .” But the hundreds of dams it built to store that
water and generate that power have left a variety of ongo-
ing and intractable problems for aquatic and riparian eco-
systems across the West”'; the author Marc Reisner called it
“the most fateful transformation that has ever been visited

82. Act of June 17, 1902, ch. 1093, 32 Stat. 388 (codified in scattered sections
of 43 U.S.C. from §371 to §498).

83. Id.§2.

84. Id. §3.

85. Id.§7, 32 Stat. 389.

86. Id. §10, 32 Stat. 390. Many original provisions of the 1902 Reclamation
Act have been repealed over time, but this one remains good law (codified at
43 U.S.C. §373).

87. The U.S. Department of the Interior (DOI) initially formed the Reclama-
tion Service to implement the 1902 Act, then upgraded the agency to the
Bureau of Reclamation in 1907. U.S. Bureau of Reclamation, Reclamation
History, https://www.usbr.gov/history/ (last updated Sept. 11, 2023).

88. 'The original 16 states (two of which were still territories at that time) were
Arizona, California, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada,
New Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Utah,
Washington, and Wyoming. Act of June 17, 1902, ch. 1093, §1, 32 Stat.
388. Texas became the 17th Reclamation state in 1906. Act of June 12,
1906, ch. 3288, 34 Stat. 259.

89. Act of June 17, 1902, ch. 1093, §4, 32 Stat. 388, 389.

90. Donald J. Pisani, Federal Reclamation in the Twentieth Century: A Centennial
Retrospective, in THE BUREAU OF RECLAMATION: HisTORY Essavs FrRom THE
CENTENNIAL Symposium VoruMmes I anp 11, at 611, 625 (2008), heeps://
www.usbr.gov/history/Symposium_2008/Historical_Essays.pdf.

91. See Reed D. Benson, New Adventures of the Old Bureau: Modern-Day Recla-
mation Statutes and Congresss Unfinished Environmental Business, 48 Harv.
J. on Lears. 137, 141-43 (2011), and sources cited therein. For a much
more comprehensive explanation of the environmental impacts of dams
generally, see MicHAEL COLLIER ET AL., U.S. GEOLOGICAL SURVEY, CIR-
cULAR No. 1126, Dams AND Rivers: A PRIMER ON THE DOWNSTREAM EF-
rECTS OF Dams (2d ed. 2000).
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on any landscape, anywhere.” By the 1970s, the Bureau
and the U.S. Army Corps of Engineers (the Corps)—two
agencies Reisner called “Rivals in Crime™—had acquired
big reputations for environmental destruction.”

Environmental concerns and other factors helped bring
an end to the “Big Dam Era” by about 1980,” and with
few major new water projects to build, the Bureau faced
a major change in mission.” Since then, the Bureau has
regarded its primary job as delivering water and power to
the beneficiaries of all those water projects,” most of which
are well over 50 years old.” Today, the Bureau still main-
tains nearly 500 dams and proudly touts their benefits,
including providing irrigation water to 10 million acres
of farmland, a source of drinking water for more than 30
million people, hydropower averaging 40 billion kilowatt
hours per year, and recreational sites with more than 90
million visitor-days annually.”

Congress in the 1990s began giving the Bureau sig-
nificant new powers and duties. For example, the 1992
Reclamation States Emergency Drought Relief Act' gave
the Bureau new planning and study authorities regard-
ing drought response, along with power to take certain
actions to mitigate drought impacts, ranging from drill-
ing new water supply wells" to providing water for fish
and wildlife habitat.> Another 1992 statute empowered
the Bureau to study and support water recycling and reuse

ENVIRONMENTAL LAW REPORTER

92. Marc ReisNER, CapILLAC DESERT 166 (rev. ed. 1993).
93. Id.at 176.
94. Reisner, after noting that federal water development “was a spectacular
achievement, and its worst critics have to acknowledge its positive side,”
then turned to the costs of it all, stating:
Thus far, nature has paid the highest price. Glen Canyon is gone.
The Colorado Delta is dead. The Missouri bottomlands have disap-
peared. Nine out of ten acres of wetlands in California have van-
ished, and with them millions of migratory birds. The great salmon
runs in the Columbia, the Sacramento, the San Joaquin, and doz-
ens of tributaries are diminished or extinct.

1d. at 503-04.

95. See Pisani, supra note 90, at 625 (noting that 1968 saw “the last really big
project construction authorization” for the Bureau). Donald Pisani, an emi-
nent western water historian, then provides an informed and interesting
take on the reasons why the “Big Dam Era” ended.

96. The Bureau recognized this as far back as the Ronald Reagan Administra-
tion. “Reclamation’s future role will entail a shift in emphasis—an acknowl-
edgment that past goals have been met even as new challenges are emerg-
ing.” U.S. Bureau OF RECLAMATION, RECLAMATION FacEs THE FUTURE 1
(1988), quoted in CHARLES V. STERN & ANNA E. NorMAND, CONGRESSIO-
NAL RESEARCH SERVICE, R46303, Bureau oF REcLaMATION: HISTORY, AU-
THORITIES, AND IssuEs FOR CONGREss 6 (2020).

97. On the “About Us” page of its website, the Bureau lists five priorities, the
first of which is “Ensure the continued delivery of water and power benefits
in conformity with contracts, statutes, and agreements.” U.S. Bureau of
Reclamation, About Us—Fact Sheet, https:/[www.usbr.gov/main/about/fact.
heml (last updated Aug. 21, 2023).

98. Most of the Bureau’s infrastructure is now 60 to 100 years old. STERN &
NORMAND, supra note 44, at 6.

99. U.S. Bureau of Reclamation, supra note 97.

100. Pub. L. No. 102-250, 106 Stat. 53 (1992) (codified as amended at 43
U.S.C. §§2201-2247). For more detail on the Bureau’s authorities under
this statute, see Reed D. Benson, Federal Water Law and the “Double Wham-
my”: How the Bureau of Reclamation Can Help the West Adapt to Drought and
Climate Change, 39 EcoLocy L.Q. 1049, 1067-83 (2012).

101. 43 U.S.C. §2221 (water conservation and supply studies), §2222 (drought
response plans).

102. Id. §2211(a).

103. Id. §2212(d).
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projects, dozens of which have since been authorizeds;
this “Title XVI” Program®* has been a favorite of Congress,
which appropriated nearly $580 million for this purpose
in the dozen years through FY 2020.” Congress has con-
tinued to give the Bureau new authorities and resources,
ranging from building new water supply projects for rural
communities, to implementing approved settlement agree-
ments with tribes.'

One of the Bureau’s most remarkable authorities is
the Reclamation Climate Change and Water Program,
authorized in the 2009 SECURE Water Act." This author-
ity directs the Bureau to take a series of steps to assess and
address the effects of climate change on western waters.
The Bureau must “assess specific risks to the water supply”
of western river basins, such as reductions in snowpack,
changes to the quantity and timing of runoff, and poten-
tial increases in water demands caused by higher tempera-
tures." It must also identify potential impacts of such
changes in water supply, including effects on water deliver-
ies, hydropower generation, fish and wildlife habitat, water
quality, flood control, and “flow and water dependent eco-
logical resiliency.”

The Bureau must then develop strategies for mitigat-
ing these impacts, such as changing reservoir operations or
promoting water conservation.” The statute also requires
the Bureau to issue reports every five years, the most
recent of which dates to 2021."> The Bureau has also pro-
duced a Climate Change Adaptation Strategy,” and the
2023 version lists a series of action items under each of
four primary goals: increase water management flexibility,
enhance climate adaptation planning, improve infrastruc-
ture resilience, and expand information-sharing.”

104. Pub. L. No. 102-575, §§1601-1605, 106 Stat. 4600, 4664 (1992). The ba-
sic authorities as amended are now codified at 43 U.S.C. §§390h to 390h-3.

105. See 43 U.S.C. §§390h-4 to 390h-39 (listing more than 50 authorized projects).

106. This program got its name because it was originally authorized in Title XVI
of the sprawling Reclamation Projects Authorization and Adjustment Act of
1992, Pub. L. No. 102-575, 106 Stat. 4600, 4664.

107. See STERN & NORMAND, supra note 96, at 17 (noting that Title XVI received
more money from Congress than any of the Bureau’s other WaterSMART
programs in the span from FY 2009-FY 2020). Congress added another $1
billion for recycling and reuse projects in the BIL, including $450 million
for “large-scale” projects. STERN & NORMAND, supra note 44, at 11.

108. See STERN & NORMAND, supra note 44, at 14-16 (discussing authorities and
funding for these two programs).

109. 42 U.S.C. §10363.

110. Pub. L. No. 111-11, 123 Stat. 991 (2009). While dealing primarily with
federal lands, this enactment also included several Bureau of Reclamation
authorizations in its Title IX, 123 Stat. 1295-1414.

111. 42 U.S.C. §10363(b)(2).

112. Id. §10363(b)(3).

113. Id. §10363(b)(4).

114. Id. §10363(c).

115. U.S. Bureau oF RECLAMATION, WATER RELIABILITY IN THE WEST—2021
SECURE Water Act Reporr (2021), https://www.usbr.gov/climate/se-
cure/docs/2021secure/2021SECUREReport.pdf. This document and the
2011 and 2016 reports are available at the Bureau’s main climate page, Cli-
mate Change, https:/[www.usbr.gov/climate/ (last updated Apr. 20, 2023).

116. U.S. Bureau oF REcLAMATION, CLIMATE CHANGE ADAPTATION STRATEGY
(2023),  https://www.usbr.gov/climate/docs/2023ccas/ CCAS2023 Webver-
sion.pdf.

117. Id. at 7-9. The ensuing 20 pages provide more information on these items
and identify several examples.
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The SECURE Water Act also authorized a program
whereby the Bureau could make grants for an “improve-
ment” that conserves water, improves water management,
facilitates water markets, or serves other purposes,' or for
an activity that addresses climate impacts to water sup-
ply and “increases ecological resiliency to the impacts of
climate change.” The Bureau offers an array of these
WatertSMART grants, the largest of which are water and
energy efhiciency grants (WEEG) for as much as $5 mil-
lion each, focusing on projects that produce “quantifiable
and sustained water savings.”> The Bureau operates other
grant programs—most notably for drought resiliency proj-
ects’—that fall under the general WaterSMART umbrella
but may not be considered WatertSMART grants.”
WaterSMART grants have been well-supported by Con-
gress, receiving more than $400 million in appropriations
through FY 2020, plus another $400 million over five
years through the BIL."

Congress in 2009 also directed the U.S. Department
of the Interior (DOI) to establish a Cooperative Water-
shed Management Program'» to support “watershed
groups” within western river basins. The statute requires
that a “watershed group” represent a range of stakehold-
ers within the basin, be a “grassroots, nonregulatory entity
that addresses water availability and quality issues” and
makes decisions by consensus, and be “capable of sup-
porting the sustainable use of water resources in the rel-
evant watershed and improving the functioning condition
of rivers and streams.” Congress directed the agency to
set up a program of grants to fund the formation of such
groups and the implementation of “watershed manage-
ment projects””’ that would conserve water, benefit water
quality, “improve ecological resiliency of a river or stream,”

118. Pub. L. No. 111-11, §9504(a)(1)(A)-(G), 123 Stat. 991, 1334 (2009)
(listing several purposes, including preventing the need to list species un-
der the Endangered Species Act or accelerating the recovery of already-
listed species).

119. Id. §9504(a)(1)(H).

120. U.S. Bureau ofF RecramarioN, WareERSMART Grants (2022), heeps://
www.usbr.gov/watersmart/docs/ WaterSMART _FactSheet_2022.pdf. Other
categories of WaterSMART grants are smaller: small-scale water efficiency
project grants that cannot exceed $100,000 per award, and water marketing
strategy grants limited to $400,000 per award. /d.

121. The size of these grants depends on the scale and timeline of the drought
resiliency project, with a maximum award of $5 million. See U.S. Bureau
of Reclamation, WaterSMART Drought Response Program—Frequently Asked
Questions, https://www.usbr.gov/drought/faq.html (last updated Oct. 27,
2022).

122. See CHARLES V. STERN & ANNA E. NORMAND, CONGRESSIONAL RESEARCH
Service, 1F12414, Bureau or Recramarion WareRSMART ProGram
(2023) (describing WaterSMART grants and other WaterSMART Program
elements, including the Drought Response Program, the Title XVI Pro-
gram, the Basin Studies Program, and the Cooperative Watershed Manage-
ment Program).

123. See STERN & NORMAND, supra note 96, at 17.

124. Pub. L. No. 117-58, §40901(7), 135 Stat. 429, 1117 (2021). Of this total,
however, $100 million must go to “projects that would improve the condi-
tion of a natural feature or a nature-based feature,” id., directing this sum to
environmental water resources project grants.

125. Pub. L. No. 111-11, §6002, 123 Stat. 991, 1166-69 (2009). This same
enactment included the SECURE Water Act and other Bureau of Reclama-
tion authorizations in Title IX, but the Cooperative Watershed Manage-
ment Program appears in Title VI.

126. Id. §6001(5), 123 Stat. 1165-66.

127. Id. §6002(a), 123 Stat. 1166.
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or reduce water conflicts.”” The Bureau began making
Cooperative Watershed Management Program grants in
2012, making this the agency’s first environmentally ori-
ented grant program'; under this program, smallish Phase
I grants are available with no cost-share requirement, but
Phase II grants are handled through the Environmental
Water Resources Program described below. !

Given these established grant programs, and its evolv-
ing mission as a planning and problem-solving agency for
western water issues, the Bureau might seem the natural
choice to implement the new environmental grant pro-
grams. On the other hand, one could question the fit, given
the Bureau’s history of dam construction and continuing
emphasis on delivering water and power as its primary mis-
sion. And at least until recently, nearly all the Bureau’s own
environmental restoration work was driven by the need
for its project operations to comply with the Endangered
Species Act (ESA).”» Congress has maintained a narrow
focus for the Bureau’s own ecosystem restoration work,
never giving the agency the kind of general environmental
authorities that it has provided the Corps.”* Congress has
shown that it trusts the Bureau as a grantmaker, however,
providing the agency with both the mandate and the mil-
lions to assist organizations tackling environmental prob-
lems facing waters in the West."»

128. Id. §6001(6), 123 Stat. 1166.

129. U.S. BUREAU OF RECLAMATION, COOPERATIVE WATERSHED MANAGEMENT
ProOGRAM (2022), https://www.usbr.gov/watersmart/cwmp/docs/ CWMP_
FactSheet_2022.pdf.

130. Although the Cooperative Watershed Management Program can make
grants for certain environmental purposes, this Article does not feature it
because it differs in key respects from the more recently authorized envi-
ronmental grant programs. In authorizing grants for watershed manage-
ment projects, the statute does not prioritize projects with environmental
benefits, and seems to indicate that water conservation benefits are most
important. See 16 U.S.C. §1015(7) (defining “watershed management
project” as one with certain types of benefits, and listing water conserva-
tion first); id. §1015a(f) (requiring the Secretary of the Interior to report
to Congress on the benefits of the programs, and listing “addressing water
conflicts” and “conserving water” first). In addition, the larger second- and
third-stage grants (up to $1 million and $5 million per year, respectively,
16 U.S.C. §1015a(c)(2)) require a 50% nonfederal cost share, 16 U.S.C.
§1015a(c)(3). Thus, Congress capped the federal share of cooperative wa-
tershed management project costs at the standard 50%, unlike the 65% to
75% share it allowed under the newer programs. See infra notes 191-96
and accompanying text. Congress did make small changes to the Coop-
erative Watershed Management Program authorizing statute in the FY21
Omnibus, Pub. L. No. 116-260, §1107, 134 Stat. 1182, 3243 (2020), and
it provided $100 million in five-year funding for it in the BIL, Pub. L. No.
117-58, §40901(9), 135 Stat. 429, 1118 (2021).

131. See STERN & NORMAND, supra note 122, at 2.

132.In a 2011 report summarizing its 16 ongoing river restoration projects,
the Bureau concluded, “Every one of the 16 programs address endangered
species issues, and cite the Endangered Species Act (ESA) as one of the
program authorities.” U.S. BUREAU OF RECLAMATION, BUREAU OF RECLAMA-
TION RIVER RESTORATION PROGRAMS: A SUMMARY OF 16 PROGRAMS AND
SHARED INSTITUTIONAL CHALLENGES 72 (2011) (on file with author); 16
U.S.C. §§1531-1544, ELR Star. ESA §§2-18.

133. See Benson, supra note 91, at 167-84 (comparing Bureau and Corps
environmental authorities and arguing that Congress should expand
the Bureau’s, especially as to addressing problems relating directly to
Bureau projects).

134. Congress entrusted the Bureau with billions more dollars in the Inflation
Reduction Act (IRA), Pub. L. No. 117-169, 136 Stat. 1818 (Aug. 16, 2022).
The agency’s largest appropriation, $4 billion, was for “grants, contracts, or
financial assistance agreements . . . to or with public entities or Indian Tribes
... to mitigate the impacts of drought” in 17 western states. /4. §50233,
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B.  Eligibility: Applicant Categories
and Project Types

Each program has a set of eligible applicant categories
listed by type of entity, and it is here that Congress has
provided its most detailed directions for the new programs.
As originally authorized, WaterSMART grants were open
only to a state, a tribe, or a district or other entity respon-
sible for delivering water or power.' The FY21 Omnibus
opened the door for nonprofit conservation groups to apply
(including those for environmental water resources proj-
ects), but generally required them to be “acting in part-
nership” with a state, tribe, or water supply organization."*
It defined “eligible entity” categories very similarly for the
new Aquatic Ecosystem Restoration Program.”” The eligi-
bility list was similar in the multi-benefit project authoriz-
ing statute, but here Congress made nonprofit conservation
groups eligible to apply without requiring any partnership
with a state, tribe, or water supplier.”* The NOFOs mostly
track the statutes closely in defining eligible entities,' but
by lumping the Multi-Benefit Project and Environmental
Water Resources Programs together, the Bureau has effec-
tively maintained the partnership requirement for all
applications from nonprofit groups.

The statutes are less specific on the types of projects
and activities eligible to receive funding under these new
programs. Although WatetSMART grants were already
authorized for certain limited environmental aims (mostly
relating to species listed or proposed for listing under
the ESA)," Congress greatly expanded their purposes in

136 Stat. 1818, 2053. The Bureau may use this money to compensate water
users who temporarily reduce their use, to fund projects that reduce water
use or demand, or to pay for “ecosystem and habitat restoration projects to
address issues directly caused by drought in a river basin or inland water
body.” Id. §50233(b), 136 Stat. 1818, 2053-54. While this appropriation
provides the Bureau with additional money that could be used for environ-
mental purposes, early implementation focused on paying for temporary
reductions in water use in the Colorado River Basin. See CHARLES V. STERN
& ANNA E. NorMAND, CONGRESSIONAL RESEARCH SERVICE, IF12437, Bu-
REAU OF REcLAMATION FUNDING IN THE INFLATION REDUCTION AcT (PL.
117-169) (2023).

135. The latter category was limited to an “irrigation district, water district, or
other organization with water or power delivery authority.” Pub. L. No.
111-11, §9502(7), 123 Stat. 991, 1330 (2009).

136. Pub. L. No. 116-260, §1106(a)(2), 134 Stat. 1182, 3240 (2020). Nonprofit
groups do not need such a partnership if their application is for one specific
type of project, but must still show that they have notified affected states,
tribes, and water supply organizations about the project, and that no such
entity has objected to it. /d.

137. Id. §1109(a), 134 Stat. 3244. On this point, the main difference between
these two programs is that the aquatic ecosystem restoration statute adds
“any other entity that owns a facility that is eligible for upgrade, modifica-
tion, or removal under this section” as an eligible category. /2.

138. Pub. L. No. 117-58, §40907(a), 135 Stat. 429, 1125 (2021) (also adding “a
regional authority” to the list).

139. EnviRoNMENTAL NOFO 2023, supra note 61, at 5-6; AQuaric NOFO
2023, supra note 63, at 9-10.

140. Neither the statutes nor the NOFOs define the term “partnership.” The
NOFOs indicate that the partner need only “participate in the project in
some way, for example, by providing input, feedback, or other support
for the project,” and need not contribute any funding. ENVIRONMENTAL
NOFO 2023, supra note 61, at 5; AQuaric NOFO 2023, supra note 63,
at 9.

141. WaterSMART grants could be made for projects that would help keep can-
didate species from being added to the list of threatened or endangered
species, 43 U.S.C. §10364(a)(1)(G); to help recover listed species affected
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2020, making grants available for projects and activities
“to improve the condition of a natural feature™?; the latter
term was defined rather cryptically as “a feature that is cre-
ated through the action of physical, geological, biological,
and chemical processes over time.”

Congress was similarly general in authorizing agree-
ments to fund “construction of an aquatic ecosystem and
protection project,” so long as the Bureau finds the project
“likely to improve the health of fisheries, wildlife or aquatic
habitat,”* but did specify that dam removal or modifica-
tion projects could qualify.*s The multi-benefit project stat-
ute was generally similar in providing funding for “habitat
restoration projects that improve watershed health,” but
required that they be “in a river basin that is adversely
affected by a Bureau of Reclamation water project”™; it
also allowed a project to qualify based on “enhancement of
river-based recreation” as well as the usual environmental
and fisheries benefits.'”

Because the authorizing statutes are so general on this
point, the Bureau has had to make important decisions
in defining which project types are eligible for each pro-
gram, and has provided fairly specific guidance in the
NOFOs about eligible project types. For environmental
water resources projects, eligible projects are described
generally as “on-the-ground implementation projects for
the primary purpose of benefitting ecological values or
improving watershed health that have a nexus to water
resources management.” '

The NOFO lists several types of environmental, habitat,
or recreational benefits that could make a project eligible,
and lays out three general categories, each of which spe-
cifically must benefit ecological values or watershed health:
“water conservation and efficiency projects that result in
quantified and sustained water savings,”** “water manage-
ment or infrastructure improvements,” and “restoration
projects . . . that have a nexus to water resources or water

by a Bureau project, id. §10364(a)(1)(H); or “to address any climate-related
impact to the water supply of the United States that increases ecological
resiliency to the impacts of climate change,” id. §10364(a)(1)(J) (D).

142. Pub. L. No. 116-260, §1106(b)(1)(1), 134 Stat. 1182, 3241 (2020).

143. Id. §1109(a)(5), 134 Stat. 3240 (also defining the term “nature-based fea-
ture”). For some context on the relevant terms, see CHARLES V. STERN,
CONGRESSIONAL RESEARCH SERVICE, TE10061, STATEMENT BEFORE THE
SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES, SUBCOMMIT-
TEE ON WATER AND POWER 1-2 (2021).

144. Pub. L. No. 116-260, §1109(b)(1), 134 Stat. 1182, 3244 (2020) (giving
two examples of ways that a project could improve fisheries, wildlife, or
aquatic habitat: restoring habitat and improving fish passage).

145. Id. $1109(b)(2), 134 Stat. 3244-45 (imposing special preconditions for
agreements to fund such projects).

146. Pub. L. No. 117-58, §40907(b), 135 Stat. 429, 1125 (2021).

147. Id. $40907(b)(1)-(7) (listing five categories of environmental benefits, plus
benefits to “commercial, recreational, subsistence, or Tribal ceremonial fish-
ing,” and benefits to river recreation).

148. EnviRoNMENTAL NOFO 2023, supra note 61, at 9.

149. Id.

150. /d. at 10. Examples include lining or piping a water supply canal, or “mu-
nicipal and industrial water use efficiency improvements.” /d.

151. Id. Examples include improving fish passage or installing fish screens, water
management changes or infrastructure improvements to benefit water avail-
ability or quality, and projects to address salinity or temperature problems.
Id. at 10-11.
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resources management.”> Aquatic ecosystem restoration
projects generally must benefit fisheries, wildlife, or aquatic
habitat, which may include fish passage improvements.'

The NOFO lists four types of activities (most of
which are more like benefits) eligible under this program:
“removal or modification of barriers to fish passage,” “res-
toration of connectivity,” “restoration of aquatic habi-
tat,” and “improvement of water availability, quality, and
temperature.” Under each of these four headings are four
to eight bullet points, each listing a more specific type of
project or benefit.® Dam removal or modification proj-
ects are listed as a separate category with more specific
requirements,” consistent with the authorizing statute.

The Bureau has been similarly specific in identifying
project types that are not eligible for funding, listing at
least 15 such categories in each NOFO."” Most categories
are common to both programs, ranging from “operations,
maintenance, and replacement,”* to “land purchase and
easements,”™ to “removal and prevention of invasive mus-
sel species.” For some categories, the NOFOs explain that
funding or assistance is available under another program.
Other project types are simply declared ineligible with-
out explanation despite their potential benefits, including
“prescribed burns,”® “mine remediation projects,” and
“water purchases.”

C.  Priorities and Evaluation Criteria
for Grant Applications

The environmental grant program authorizing statutes all
direct the Bureau to prioritize funding for projects that
meet certain general criteria, most of which relate to proj-

ect benefits. When Congress amended the WaterSMART

152. Id. at 11. The NOFO then lists 11 types of projects, or project benefits,
ranging from “stream restoration to improve groundwater recharge and ri-
parian habitat,” to removing invasive species of plants or animals, to restor-
ing watersheds after a wildland fire. /. at 11-12.

153. AQuatic NOFO 2023, supra note 63, at 15.

154. Id. at 16-17.

155. Id.

156. Id. at 18.

157. ENviRoNMENTAL NOFO 2023, supra note 61, at 13-16 (15 categories);
Aquaric NOFO 2023, supra note 63, at 18-22 (18 categories).

158. ENviIRONMENTAL NOFO 2023, supra note 61, at 13; AQuaric NOFO
2023, supra note 63, at 19-20.

159. ENviRoNMENTAL NOFO 2023, supra note 61, at 14; AQuaric NOFO
2023, supra note 63, at 20.

160. EnviRonmENTAL NOFO 2023, supra note 61, at 15; AQuaric NOFO
2023, supra note 63, at 21.

161. Examples include “water reclamation, reuse, and desalination” (under the
Bureau’s Title XVI Program), and “injection wells and recharge projects pri-
marily for agricultural and municipal benefits” (under the Bureau’s Drought
Response Program). ENviRONMENTAL NOFO 2023, supra note 61, at 14;
Aquaric NOFO 2023, supra note 63, at 20.

162. EnviRoNMENTAL NOFO 2023, supra note 61, at 15; AQuaric NOFO
2023, supra note 63, at 21.

163. EnviRoNMENTAL NOFO 2023, supra note 61, at 15; AQuaric NOFO
2023, supra note 63, at 22.

164. EnviRoNMENTAL NOFO 2023, supra note 61, at 14; AQuaric NOFO
2023, supra note 63, at 20. Both note that the Bureau’s Drought Response
Program may assist those secking to purchase water supplies in a drought
emergency, but neither addresses why purchases of water rights for environ-
mental purposes are categorically ineligible for grants.
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Table 1. Grant Application Scoring Frameworks

Evaluation Criteria: Category Environmental Water Resources | Aquatic Ecosystem Restoration
Scoring Value Scoring Value

Project benefits 25 30
Collaborative/restoration planning, 35 30
stakeholder support™
Reodlness to prsfeed, project 20 15
implementation
Performance measures 5 10
Agency and presidential
priorities™ ** 15 15
TOTAL 100 100

* The environmental NOFO makes this two categories: “Collaborative Planning” for 20 points and “Stakeholder Support for Proposed Project” for 15 points. The
aquatic NOFO combines two very similar categories into one: “Prior Restoration Planning and Stakeholder Involvement and Support,” worth 30 points. U.S.
BUREAU OF RECLAMATION, WATERSM ART: ENVIRONMENTAL WATER RESOURCES PROJECTS FOR FisCAL YEAR 2023, NOTICE OF FUNDING OPPORTUNITY R23AS00089, at 35
(2023) (on file with author) [hereinafter ENVIRONMENTAL NOFO 2023]; U.S. BUREAU OF RECLAMATION, WATERSMART: AQUATIC ECOSYSTEM RESTORATION PROJECTS
FOR FISCAL YEAR 2023, NoTICE OF FUNDING OPPORTUNITY R23AS00106, at 39 (2023) (on file with author) [Aquatic NOFO 2023].

** Both NOFOs have a “readiness to proceed” category, but the Aquatic Ecosystem Restoration Program also adds the term “project implementation” here.

Aaquatic NOFO 2023, at 39.

*** Curiously, the environmental NOFO labels this category “Presidential and DOI priorities,” while the aquatic ecosystem restoration NOFO summary table
calls it “Department of the Interior and Bureau of Reclamation priorities.” ENVIRONMENTAL NOFO 2023, at 35; Aquatic NOFO 2023, at 39. The White House
returns in the aquatic ecosystem restoration NOFO's narrative explanation of the categories, however. Id. at 51.

grant statute, it charged the Bureau, in making grants for
“projects intended to have a quantifiable water savings . . .
[, to] give priority to projects that enhance drought resil-
ience by benefitting the water supply and ecosystem.”
This emphasis on ecosystem benefits applies to the Bureau’s
WEEG grants for water conservation projects as well as the
new Environmental Water Resources Program.'«

The aquatic ecosystem restoration statute lays out four
criteria—diverse stakeholder support, regional benefits that
extend beyond fisheries, aging infrastructure solutions, and
restoration of endangered salmon species—and seems to
say that a project must check all four boxes to get priority
for funding.'” The Multi-Benefit Project Program authori-
zation lays out seven categories of benefits, then directs the
Bureau to give priority to a habitat restoration project that
would provide benefits in at least two categories.'®®

The Bureau’s evaluation criteria for grant applications are
much more complex, however, and here the NOFOs pro-
vide some of their most detailed guidance. Each begins

165. Pub. L. No. 116-260, $1106(b)(4), 134 Stat. 1182, 3242 (2020).

166. The statute directs the Bureau to apply this priority “[i]n providing grants

to, and entering into agreements for, projects . . . under this subsection,”

id., and the subsection covers both the established and new WaterSMART

grant programs.

The relevant subsection is titled “priority for projects providing regional

benefits and assistance for aging assets,” and uses the conjunction “and” (not

“or”) between the third and fourth factors in the statutory list. /2. §1109(g),

134 Stat. 3246.

168. Pub. L. No. 117-58, §40907(b)-(c), 135 Stat. 429, 1125 (2021).

169. The section explaining the Bureau’s evaluation framework exceeds 10 pages
in the Environmental NOFO and 14 pages in the Aquatic NOFO. Envi-
ronmental NOFO 2023, supra note 61, at 35-45; Aquatic NOFO 2023,

167.

54 ELR 10050

ENVIRONMENTAL LAW REPORTER

by summarizing the scoring categories and the number of
points each is worth, and the two are remarkably similar.
The categories are not exactly the same between the two
NOFOs, and the Aquatic Ecosystem Restoration Program
is complicated by providing two types of grants that depend
on the stage of project development: smaller ones for “study
and design” of potential projects, and larger ones for con-
struction.” Table 1 compares the scoring frameworks for
environmental water resources projects and aquatic ecosys-
tem restoration projects at the “construction” stage.”
Most of these categories are described similarly in the
two NOFOs, with the most important differences found
in the explanation of “project benefits.” The environmental
water resources NOFO states, “This criterion evaluates the
extent to which the project will benefit ecological values
and watershed health that have a nexus to water resources
or water resources management.”” It then identifies vari-
ous ways that a project could show such benefits, such as
improving aquatic or riparian ecosystems, aiding particu-

supra note 63, at 39-53. The NOFOs devote roughly the same amount of
space—about 12 and 10 pages, respectively—to guidance on the form and
content of grant applications. ENvIRONMENTAL NOFO 2023, supra note
61, at 17-29; AQuaric NOFO 2023, supra note 63, at 23-33.

The NOFO provides fairly detailed guidance on appropriate elements to
be included in grant applications for each of these stages. AQuaric NOFO
2023, supra note 63, at 12-18.

For aquatic ecosystem restoration projects at the “study and design” stage,
the scoring criteria differ slightly from those for construction projects. There
are no points for “performance measures,” so “prior restoration planning
and stakeholder involvement and support” count for 40 points instead of
30. 1d. at 39.

172. EnviRoNMENTAL NOFO 2023, supra note 61, at 35.

170.

171.
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lar species (especially ESA-listed ones) or their habitats, or
providing long-term water quality gains.” Specific guid-
ance ensues for various kinds of projects, including water
conservation projects, water infrastructure improvements,
and wildfire prevention or recovery activities,” followed by
questions about whether the project will have multiple ben-
efits for water uses or environmental values.”

The aquatic ecosystem restoration NOFO is generally
simpler on this point.” After asking a series of questions
tied to the authorizing language about project types,”” the
NOFO directs applicants to identify and quantify the proj-
ect’s expected benefits for species and their habitats, water-
shed health (e.g., water quality and ecological function),
and water supply.”

In the Bureau’s system for evaluating any environmental
grant application, nothing about a project is more impor-
tant than collaborative planning and stakeholder support.”
Whether these factors are considered a single category or
two, they are closely related, essentially asking if a proj-
ect has been developed, vetted, and accepted (at least) by a
range of stakeholders. Both NOFOs specifically ask if the
project would advance some aspect of a plan or strategy
developed through a collaborative process,* involving a
group of stakeholders representing diverse interests.” They
then ask if the project itself is supported by a broad range of
stakeholders™; the environmental water resources NOFQO,
which lists “stakeholder support for the proposed project”
as a category separate from collaborative planning, states
that projects with demonstrated support from a diverse
array of stakeholders will earn top scores in this area.'s

Under both scoring systems, the Bureau allocates a
modest 15 points to presidential and DOI priorities. ™

173. Id. at 36-37. It also asks (but does not explain) the question, “Will the
project improve watershed health in a river basin that is adversely impacted
by a Reclamation water project?” /. As noted above, the multi-benefit proj-
ect authorizing statute directs grants to projects that would benefit basins
harmed by Reclamation projects. See supra notes 26-34 and accompanying
text, including the paragraph following note 34.

174. For water conservation projects, applicants must not only quantify expected
water savings, but also explain how the conserved water “will be used to
increase water sustainability for ecological values.” ExviRoNmENTAL NOFO
2023, supra note 61, at 37-39.

175. Id. at 39.

176. The complexity in this NOFO largely stems from the two types of aquatic
ecosystem restoration grants, as different requirements and scoring criteria
apply for “study and design” versus “construction” applications.

177. These questions ask whether the project will affect water management in
two or more basins, offer regional benefits, help resolve aging infrastruc-
ture problems, and benefit ESA-listed species and/or their habitat. AQuaric
NOFO 2023, supra note 63, at 40.

178. Id. at 42-44 (for construction project applicants).

179. EnviRoNMENTAL NOFO 2023, supra note 61, at 35 (35 combined points
for these two categories, 25 points for project benefits, fewer points for all
others); Aquaric NOFO 2023, supra note 63, at 39 (30 points for this
category, 30 points for project benefits, fewer points for all others; collabora-
tive planning and stakeholder support count for 40 points at the “study and
design” stage).

180. EnviRoNMENTAL NOFO 2023, supra note 61, at 39-40; AQuaric NOFO
2023, supra note 63, at 47.

181. ENviRoONMENTAL NOFO 2023, supra note 61, at 40; AQuaric NOFO
2023, supra note 63, at 47-48.

182. EnviRoNMENTAL NOFO 2023, supra note 61, at 40-41; AQuaric NOFO
2023, supra note 63, at 48.

183. EnviRoNMENTAL NOFO 2023, supra note 61, at 40.

184. Id. at 43; AQuaric NOFO 2023, supra note 63, at 51.
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The first listed priority is climate change, and the NOFOs
ask whether the project will both build climate resiliency
and help reduce greenhouse gas emissions." The second is
whether the project will benefit a disadvantaged or under-
served community,** such as by improving water quality,
supporting economic growth, or expanding access to water
supplies or natural areas.'” The third is “tribal benefits,”
assessing whether a project would directly serve or benefit
a tribe, support the Bureau’s tribal trust responsibilities, or
advance some Bureau activity with a tribe.

Two other categories are described similarly in both
NOFOs and combine for 25 points in each. “Readiness
to proceed” assesses whether the proposed project has a
detailed implementation plan with a schedule, workplan,
and budget; it also considers the status of required permits,
agency approvals, or agreements regarding access to land
or water.' “Performance measures,” with the lowest point
allocation in both NOFOs, assesses whether the applica-
tion includes “a plan to monitor the effectiveness of the
project,” especially regarding conservation outcomes, but
does not extend to long-term monitoring.

D.  Cost-Share Requirements, Maximum Grant
Amounts, and Miscellaneous Provisions

For each program, Congress has specified the maximum
percentage of a project’s total cost that can be paid for with
federal dollars. Most WaterSMART grants are capped at
one-half the total cost of water conservation projects,”
but Congress in 2020 incentivized environmental water
resources projects by allowing grants for those projects to
pay up to 75% of the cost of an “infrastructure improve-
ment or activity” under specified conditions.”> The aquatic
ecosystem restoration authorizing statute requires the proj-
ect sponsor to agree to pay at least 35% of construction
costs, effectively capping the federal share at 65%."* While
Congress authorized the Multi-Benefit Project Program

185. EnviRoNMENTAL NOFO 2023, supra note 61, at 43; AQuaric NOFO
2023, supra note 63, at 51.

186. The environmental water resources projects NOFO asks grant applicants
to assess whether a community is disadvantaged or underserved based on a
list of 13 factors. ENviRoNMENTAL NOFO 2023, supra note 61, at 44. The
aquatic ecosystem restoration NOFO, by contrast, directs applicants to use
an online Climate and Economic Justice Screening Tool to determine the
status of the community. AQuaric NOFO 2023, supra note 63, at 51-52.

187. EnviRoNMENTAL NOFO 2023, supra note 61, at 44; AQuaric NOFO
2023, supra note 63, at 52.

188. EnviroNMENTAL NOFO 2023, supra note 61, at 45; AQuaric NOFO
2023, supra note 63, at 52.

189. EnviroNMENTAL NOFO 2023, supra note 61, at 41; AQuaric NOFO
2023, supra note 63, at 49-50.

190. EnviroNMENTAL NOFO 2023, supra note 61, at 42; AQuaric NOFO
2023, supra note 63, at 52.

191. 43 U.S.C. §10364(2)(3)(E)()(D).

192. Pub. L. No. 116-260, §1106(b)(3), 134 Stat. 1182, 3242 (2020). Spe-
cifically, the project must have been “developed as part of a collaborative
process” involving two or more interests, and the majority of project ben-
efits must be “for the purpose of advancing 1 or more components of an
established strategy or plan to increase the reliability of water supply for
consumptive and nonconsumptive ecological values.” /d.

193. Id. §1109(c), 134 Stat. 3245 (also requiring the project sponsor to agree to

pay 100% of operations and maintenance costs).
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for the purpose of funding “habitat restoration projects
that improve watershed health,”* it capped the federal
share at 50% of the cost of most such projects, but allowed
up to 75% if at least three-quarters of total costs could
be attributed to certain environmental benefits.”> The
Bureau’s NOFOs simply fill in details regarding cost-share
requirements, such as explaining what may and may not be
counted toward the nonfederal portion.

The only statutory maximum for a grant under any of
the Bureau’s environmental programs is the $5 million cap
that applies generally to WaterSMART grants,”” includ-
ing the new Environmental Water Resources category. The
Bureau, however, has established caps for each type of envi-
ronmental grant. Environmental water resources grants are
capped at $3 million per award,” unlike WEEG grants,
which can be up to the $5 million cap.” The Bureau has
set different limits for aquatic ecosystem restoration grants
depending on the stage of the project: “study and design
project” grants are capped at $2 million each, while awards
for construction projects can go up to $30 million each.>®

Each of the authorizing statutes has certain provi-
sions imposing limits or requirements regarding grant
awards. The WaterSMART grant program has few statu-
tory restrictions, but water conservation grantees for agri-
cultural projects must not use any water saved to increase
irrigated acreage or consumptive use." The multi-benefit
project statute prohibits funding any “habitat restoration
project the purpose of which is to meet existing environ-
mental mitigation or compliance obligations under federal
or state law”*?; the Bureau has broadened this restriction,
making any mandatory compliance project ineligible for
any of its environmental grants.>

Both the multi-benefit project and aquatic ecosystem
restoration statutes require that any funded project com-
ply with all applicable federal and state laws.>** The latter
statute imposes many more restrictions and requirements
regarding ecosystem restoration projects, including several

194. Pub. L. No. 117-58, §40907(b), 135 Stat. 429, 1125 (2021).

195. Id. §40907(c), 135 Stat. 1125-26. Federal money can pay up to 75% if
the project benefits ecological or recreational values (which most habitat
restoration projects presumably would), and “the non-consumptive water
conservation benefit or habitat restoration benefit accounts for at least 75
percent of the cost.” Id.

196. EnviRoNMENTAL NOFO 2023, supra note 61, at 7-8; AQuaric NOFO
2023, supra note 63, at 10. For example, an applicant may count certain
in-kind contributions toward the cost-share requirement, but may not rely
on other sources of federal funding. /d.

197. 42 U.S.C. §10364(a)(3)(E)(iii).

198. EnviRoNMENTAL NOFO 2023, supra note 61, at 3.

199. U.S. Bureau ofF Recramarion, WATERSMART: WaTer AND ENERGY EE-
FICIENCY GRANTS FOR FiscaL YEAr 2023, Norice oF Funping OPPORTU-
~nrTY R23AS00008, at 5 (2022) (on file with author) [hereinafter WEEG
NOFO 2023].

200. AQuatic NOFO 2023, supra note 63, at 5.

201. 42 U.S.C. §10364 (applying this restriction to agricultural projects, includ-
ing those for tribes). This restriction is not specific to environmental water
resources project grants, and is most relevant to WEEG grants, which are
geared largely toward water conservation.

202. Pub. L. No. 117-58, §40907(c), 135 Stat. 429, 1125 (2021).

203. EnviRoNMENTAL NOFO 2023, supra note 61, at 16; AQuatic NOFO
2023, supra note 63, at 22.

204. Pub. L. No. 117-58, §40907(c), 135 Stat. 429 (2021); Pub. L. No. 116-
260, §1109(c)(2)(C)(v), 134 Stat. 3245 (2020).
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that impose duties on the Bureau; for example, the agency
itself must comply with all applicable environmental laws>"
and state water laws, determine that the project “will not
result in an unmitigated adverse impact” on either exist-
ing water delivery obligations or on the environment,>” and
find that the project is consistent with the Bureau’s other
legal duties.>s

In assessing the policy choices reflected in the environ-
mental grant programs, it is important to remember that
all these programs are very new. Congress authorized them
within the past three years and provided major funding
in late 2021. While the Bureau has set up two programs
and made its initial round of grants for environmental
water resources projects, its implementation is still nec-
essarily a work in progress. Changes seem likely as both
the agency and stakeholders gain experience with the pro-
grams and evaluate the early results. With minimal his-
tory of grantmaking for environmental purposes, multiple
new programs to establish at once, and hundreds of mil-
lions to spend on them in a few short years, the Bureau
will unavoidably make some initial missteps. Its capacity
and willingness to make adjustments will go a long way
in determining whether these programs bring lasting ben-
efits for aquatic and riparian ecosystems—and for the
agency itself.

lll. What Grant Programs May Mean for
Ecosystems, the Bureau, and Federal
Water Policy

Because the Bureau is still in its early days as an environ-
mental grantmaker, there are many unknowns about the
actual impacts and significance of these programs. But
much of what makes these programs interesting is that
so much about them is new: the environmental focus, the
magnitude of funding, and the initial grant criteria. The
Bureau has a big new job to do in helping deliver envi-
ronmental benefits to western waters, and this section asks
what these grant programs could mean for the environ-
ment, for the Bureau, and for federal water policy.

A.  Grant Programs and Environmental Benefits

The new grant programs provide two important things
that the Bureau had lacked. First, the Bureau now has
an authorized tool to address environmental problems
generally—not just to comply with the ESA or carry out
environmental activities in specified basins.”® Second, by
providing $450 million (over five years) in funding for
grant programs that have a statutory focus on environ-
mental benefits, Congress has given the Bureau unprec-

205. Pub. L. No. 116-260, §1109(c)(2)(D), 134 Stat. 3245 (2020).

206. I4. §1109(F), 134 Stat. 3246.

207. Id. §1109(c)(2)(C)(i)-(ii), 134 Stat. 3245.

208. Id. §1109(c)(2)(C)(iii), 134 Stat. 3245 (noting duties regarding tribes, in-
ternational treaties, and interstate compacts).

209. See supra Section IL.A.
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edented resources to address environmental problems in a
meaningful way. These actions may have been overdue, but
they show that Congress—at least the 117th Congress that
enacted the BIL—was serious about making progress on
stubborn environmental problems facing western waters.

While $450 million represents a lot of money in the
context of the Bureau’s pre-BIL grant programs,”* it is at
best a down payment on large-scale environmental restora-
tion westwide. That amount is roughly the cost of one river
restoration project—albeit an epic one that will remove
four dams on the Klamath River*'—and there are count-
less other western rivers in serious need of restoration.*
But if that sum seems too little for the size of the problem,
it could prove too much for the Bureau to be able to spend
effectively in the time available. It would be one thing if
the BIL appropriated that money to super-size established
environmental grant programs; instead, it provided $450
million for two programs that had been authorized less
than one year prior, and a third one authorized in the BIL
itself,>> effectively asking the Bureau to fly a plane that
it was still building. And since the BIL gave it other big
new jobs and big new money—$8.3 billion in total>*—the
Bureau will be hard-pressed to spend all the environmental
grant money effectively by the end of FY 2026.>»

Capacity challenges are not limited to the Bureau.
Many potential applicants, especially smaller organiza-
tions and those that have no experience in pursuing Bureau
grants, may lack the resources and expertise to develop a
competitive application. The requirements are detailed and
somewhat complex, and while the Bureau offers consider-
able guidance and assistance to would-be applicants,> sub-
mitting a complete package of up to 125 pages®” will be a
heavy lift for many smaller entities.”* Securing nonfederal

210. See supra Section 1.B.

211. CHARLES V. STERN & PERvAZE A. SHEIK, CONGRESSIONAL RESEARCH SER-
vICE, IF11616, Kramara RiverR Dam REMoOVAL AND REsTORATION (2022)
(noting that removing four dams on the Klamath River had been estimated
to cost $445 million, “although some argue these figures are out of date”).

212. See supra note 42.

213. See supra Section 1.A.

214. See STERN & NORMAND, supra note 44, at 1-3 (listing BIL funding for 13
separate Bureau programs, and noting that the $8.3 billion is more than
eight times greater than the Bureau’s previous largest supplemental appro-
priation (2009)).

215. In the 2022 Inflation Reduction Act, Congtess gave the Bureau significant
additional money for “grants, contracts, or financial assistance agreements”:
$4 billion for drought mitigation efforts (which may include ecosystem and
habitat restoration projects to address drought impacts), and $550 million
for domestic water supply projects for disadvantaged communities. Pub. L.
No. 117-169, §50231, 136 Stat. 1818, 2053 (2022) (domestic water sup-
ply); id. §50233, 136 Stat. 2053-54 (drought mitigation).

216. In addition to the NOFOs, the Bureau’s web page for each of the grant
programs includes a recorded webinar, written fact sheet and/or FAQ docu-
ments, and a link on which applicants can click to schedule a time to meet
with program coordinators. See Schedule Tracker: AERP, supra note 65 (for
aquatic ecosystem restoration); Schedule Tracker: EWRP, supra note 65 (for
environmental water resources projects).

217. This is the page limit for the entire application, including attachments, un-
der both environmental grant programs. EnviRonmeNTAL NOFO 2023,
supra note 61, at 17; AQuaric NOFO 2023, supra note 63, at 23.

218. A recent Congressional Research Service report highlights this challenge
along with a potential solution:

Nonfederal partnership may be limited due to lack of interest in
restoration opportunities, limited capacity to track and apply for
funds, inability to provide applicable cost shares, or limited capac-
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funding for 25% to 35% of project costs, as mandated by
statute, poses an additional challenge; notably, Congress
did not impose cost-share requirements for certain envi-
ronmental funding in the BIL, including nonfederal dam
removals by the Corps.?” The heavier the application and
cost-share requirements, the more they effectively favor
applicants with resources and expertise; it is not surpris-
ing that 20 of the 27 initial environmental water resources
grants went to water districts, state agencies, and a pair of
national conservation groups.»’

Maximizing environmental benefits from the available
dollars may require the Bureau to reconsider some of its
policy choices, especially as to project types and scoring
criteria. Excluding any purchase of water from grant fund-
ing, no matter how beneficial or broadly supported, seems
especially hard to justify. Purchasing water to increase
stream flows or support wetlands may help restore aquatic
habitats, reestablish connectivity, and improve water avail-
ability, quality, and temperature, all of which are criteria
for aquatic ecosystem restoration projects.”

As for the scoring criteria, project benefits carry rela-
tively little weight—only 25 and 30 points out of 100
for environmental water resources and aquatic ecosystem
restoration applications, respectively. In the former, the
environmental benefits of the project count much less
than collaborative planning and stakeholder support (35
points total), and not much more than “readiness to pro-
ceed” (20 points). Allocating so many points to collabor-
ative planning and support®® provides an incentive for a
range of interests and stakeholders to come together and
address problems, but also makes it easier for the Bureau
to deny grants for environmental projects that may be

ity to implement activities with [BIL] funds. To address this chal-
lenge, some agencies, such as NOAA [the National Oceanic and
Atmospheric Administration], intend to use a portion of [BIL]
funds to help applicants build capacity to apply for grants and
implement projects.
AnNA E. NORMAND ET AL., CONGRESSIONAL RESEARCH SERVICE, R47263,
EcosysTEM RESTORATION IN THE INFRASTRUCTURE INVESTMENT AND JOBS
Act: OVERVIEW AND IssuEs FOR CONGRESS 25 (2022).

219. Id. There is also no cost-share requirement for the smaller Phase I grants
under the Cooperative Watershed Management Program. See supra notes
125-31 and accompanying text.

220. U.S. Bureau of Reclamation, supra note 71 (identifying 13 grants to local
water districts or agencies, 3 to state agencies, 3 to Trout Unlimited, and 1
to the Nature Conservancy).

221. The state of Oregon’s Watershed Enhancement Board (OWEB) has a grant
program specifically for water right acquisitions from willing sellers, and the
grant guidance notes the habitat, species, and water quality benefits that
water purchases (or other short-term acquisitions) may provide. OWEB,
WAaTER AcQUISITION GRANT PROGRAM OVERVIEW AND GUIDANCE (2022),
hteps://www.oregon.gov/oweb/Documents/ Water-Acquisition-Program-
Guidance-Fall-2022.pdf. OWEB describes itself as “a state agency that pro-
vides grants to help Oregonians take care of local streams, rivers, wetlands,
and natural areas.” OWEB, About Us, https://www.oregon.gov/oweb/
about-us/Pages/welcome.aspx (last visited Nov. 3, 2023).

222. Aquatic NOFO 2023, supra note 63, at 16-17.

223. This category is worth 40 points in the aquatic ecosystem restoration scoring
framework for “study and design” applications, and 30 points for construc-
tion applications. AQuaric NOFO 2023, supra note 63, at 39.
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unpopular with some constituencies,” thus avoiding
criticism and pushback.>

The scoring criteria are unevenly tied to other important
parts of the Bureau’s mission. The great weight given to
collaborative planning effectively supports “basin studies,”
which the Bureau funds in collaboration with one or more
local entities for purposes of engaging various stakehold-
ers to develop water management planss; a project sup-
ported by a collaboratively developed basin study would
pile up points, creating synergy between that program and
the Bureau’s environmental grantmaking. The Bureau’s
Climate Change and Water Program under the SECURE
Water Act,”” by contrast, appears disconnected from envi-
ronmental grants. While both scoring frameworks allocate
15 points to “Presidential and DOI priorities,” climate
change is one of three such priorities,”* seemingly making
it worth about five points.

In describing the climate change scoring criterion, the
NOFOs cite an Executive Order but do not mention the
Bureau’s established program.>» As for the Bureau’s updated
Climate Change Adaptation Strategy, although it was
issued in early 2023, it mentions the environmental grant
authorizations and funding only in a brief sidebar that does
not explain how they relate to the Bureau’s climate activi-
ties.”" The Bureau could boost its adaptation efforts and
improve its environmental grantmaking by offering a few
points to any project that would support one or more ele-
ments of the Climate Change Adaptation Strategy.>>

By prioritizing projects with broad support, making
all water purchases ineligible, and downplaying any links
with its potentially controversial climate change work,

224. The Bureau weights these factors much less heavily in the WEEG program
for water and energy conservation projects. “Collaboration” is worth all of
six points out of 100 in the WEEG scoring framework, and while “plan-
ning” is worth another eight, there is not the same emphasis on the plan
having been developed collaboratively as in the environmental grant pro-
grams. WEEG NOFO 2023, supra note 199, at 42-43.

225. The Bureau’s selection process gives it another way of avoiding this kind of
trouble, however: the “red-flag review” of high-scoring applications by the
Bureau’s local offices, whereby the Bureau’s people on the ground can let
the grantmaking team know if there is any reason why a project should not
be funded. See supra note 69 and accompanying text. Given the “red-flag”
safety valve, the Bureau could shift some points in its scoring frameworks
from “stakeholder support” to other categories while still protecting itself
against making grants it might regret.

226. According to the Bureau, the “WaterSMART Basin Study Program sup-
ports collaborative planning to help Reclamation and its partners assess
risks to water supplies from competing demands and identify strategies to
meet those demands.” As of early 2023, the Bureau had funded 27 basin
studies across the West, 19 of which had been completed. U.S. Bureau or
RecramarioN, WareRSMART Basin Stupy (2023), hteps://www.usbr.gov/
watersmart/bsp/docs/BasinStudy_FactSheet_2023.pdf.

227. See supra notes 109-17 and accompanying text.

228. The other two are “disadvantaged or underserved communities” and “tribal
benefits.” ENvIRONMENTAL NOFO 2023, supra note 61, at 43-45; AQuATIC
NOFO 2023, supra note 63, at 51-52.

229. EnviroNMENTAL NOFO 2023, supra note 61, at 43; Aquaric NOFO
2023, supra note 63, at 51 (citing Exec. Order No. 14008, 86 Fed. Reg.
7619 (Jan. 27, 2021)).

230. U.S. BUREAU OF RECLAMATION, supra note 116.

231. Id. at 17.

232. See supra notes 116-17 and accompanying text.

233. Republicans in the U.S. House of Representatives have been critical of fed-
eral agency spending for climate-resilience work, and sought to eliminate
funding for such programs, including in the appropriations bill that funds
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the Bureau is playing it safe. Perhaps this approach will
allow these new programs to gain long-term acceptance
and backing in a polarized political context, raising the
chances that future Congresses will provide more perma-
nent funding for environmental grants. There may be wis-
dom in playing that kind of long game—but the Bureau
can help the cause by making some tweaks to help ensure
that the BIUs $450 million moves the needle for western
aquatic ecosystems.

B.  Environmental Grant Programs and the Bureau

This Article has focused on the three recently authorized
environmental grant programs, which provide the Bureau
with new authorities and substantial funding. The Bureau
now has a tool to expand its environmental mission greatly,
and enough money to fund potentially impactful work
over the next few years. Because its grants can pay the
great majority of project costs—up to 75%—the Bureau
can now be a key player and leader in addressing long-
standing environmental problems facing western waters.
If successful, the agency—yes, the dam-building Bureau
of Reclamation—can become known and respected as a
restorer of rivers.

But the $450 million for environmental grants is just a
small fraction of the special funding the Bureau received
through the BIL, totaling $8.3 billion.»* Congress directed
nearly one-half that total toward existing Bureau facilities,
addressing issues of aging infrastructure’” and dam safety.>¢
More than $2 billion more went to construction of new
water projects—water storage and conveyance infrastruc-
ture®” or rural water supply facilities.” Congress directed
most of the remaining money to various grant programs,

including $1 billion for water recycling and reuse (Title
XVI) projects, $400 million for WaterSMART grants of

the Bureau. See Nico Portuondo & E.A. (Ev) Crunden, House Releases Ener-
gy-Water Bill With Deep Cuts, Riders, GREENWIRE (June 14, 2023).

234. See STERN & NORMAND, supra note 44, at 1-3. This report provides an excel-
lent summary of BIL funding provisions for 13 separate Bureau programs,
the purpose of each, and the authorization and spending history.

235. Id. at 3, 6-8 (explaining the $3.2 billion in BIL funding for the Bureau’s
Aging Infrastructure Account, which funds upkeep of Bureau facilities that
are typically 60-100 years old).

236. Id. at 12-13 (explaining the $500 million for the Bureau’s Dam Safety Pro-
gram, which addresses safety issues at Bureau dams). The combined $3.7
billion for aging infrastructure and dam safety represents about 45% of the
BILs $8.3 billion in special funding for the Bureau.

237. Id. at 3-5 (explaining the $1.05 billion in funding for water projects, which
may be federal or nonfederal, eligible based on certain criteria stated in the
BIL). The report lists 13 such projects eligible for construction funding,
eight of which are in California. /4. at 5 tbl.1.

238. Id. at 8-10 (explaining the $1 billion in funding for rural water supply proj-
ects and listing seven such projects, previously authorized by Congress, for
which this BIL funding may be used).

239. Id. at 10-12 (explaining the $1 billion for Title XVI projects, both those
receiving grants from the Bureau under an established framework, and those
eligible for a new program of bigger grants for “large-scale” projects).
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all types,” $250 million for desalination projects,” and
$100 million for small water storage projects.* Thus, while
environmental grant programs received significant fund-
ing in the BIL, Congress provided far more money overall
for more conventional water supply infrastructure.

More significant than the dollar amounts, perhaps,
is the sheer number and variety of grant programs that
the Bureau has been directed to implement. Seemingly
pleased with the established Title XVI and WaterSMART
Programs,** Congress not only boosted both programs, it
greatly expanded the purposes for which the Bureau would
make grants. The BIL alone authorized new competitive
programs for small water storage projects,* large-scale
water reuse and recycling projects,® and multi-benefit
projects (as discussed above). Thus, the environmental
water resources and aquatic ecosystem restoration autho-
rizations are part of a larger trend of Congress charging
the Bureau with helping solve water problems by making
sizable grants to nonfederal project sponsors. The Bureau
now has a distinct grantmaking mission, and while it has
not overtaken the water-and-power-delivery function yet,
it is gaining.

The Bureau must place the same kind of priority on its
grantmaking as on its traditional mission. Success will
depend in part on the policy calls the Bureau makes for
each type of grant, and this Article has examined some
of the major ones for the environmental programs. It will
also depend on bureaucratic performance—the ability
of the agency to guide and assist would-be applicants,
receive and process applications efficiently, make timely
decisions consistent with authorized purposes and pro-
gram criteria, and ensure that the money is spent appro-
priately. Having been entrusted with billions of dollars
across multiple grant programs, the Bureau’s implemen-
tation and spending will be scrutinized by stakeholders,
the media, and Congress.>”

The new environmental grant programs are not the
Bureau’s biggest in dollar terms, nor are they the most
closely connected to the agency’s traditional mission. But

240. Id. at 13-14 (explaining the $400 million for these grants, of which $100
million must be for projects to improve natural or nature-based features).
The report notes that the BIL provides “a significant influx in funding that
expands the number and types of WaterSMART grant projects funded by
Reclamation.” 1. at 14.

. Id. at 16-17 (explaining the $250 million for these projects, along with BIL
provisions easing project eligibility requirements).

242. Id. at 5-6 (explaining the $100 million for these projects, which must have

a storage capacity between 2,000 and 30,000 acre-feet).

243. See STERN & NORMAND, supra note 96, at 17 (noting that Congress appro-
priated a combined $980 million for these programs from FY 2009 through
FY 2020).

244. Pub. L. No. 117-58, §40903, 135 Stat. 429, 1119-21 (2021) (authorizing
grants of up to 25% of project costs or $30 million, whichever is less).

245. Id. §40905, 135 Stat. 1122-24 (authorizing grants for projects exceeding
$500 million in total costs; grants may be for any amount, but cannot ex-
ceed 25% of the total project costs).

240. See supra notes 26-34 and accompanying text.

247. Other federal agencies have been taking heat from Congress, and some-
times their own inspectors general, over their grantmaking. See, ¢.g., Nico
Portuondo, DOE Works to Appease Lawmakers After Microvast Debacle,
GREENWIRE (June 23, 2023); E.A. (Ev) Crunden, Watchdog Faults EPA for
Mismanaging Water Funds, E&E News PM (June 20, 2023).
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there is at least one compelling reason that the Bureau
must prioritize getting them right: for many environmen-
tal problems that do not involve an endangered species,
grants may be the Bureau’s only viable tool.

C.  Grant Programs and Federal Water Policy

Grant programs have burgeoned across the federal govern-
ment, involving a wide array of agencies and funding work
in sectors going far beyond water. The number and range of
recently authorized programs is staggering: one summary
based on four recent acts of Congtress identifies about 200
federal grant programs covering everything from boosting
cybersecurity to removing culverts to addressing air pollu-
tion in schools.?® Competitive federal grant programs have
become a go-to policy tool on many issues, and the Bureau
now has its share, each with its own purposes, eligibility
rules, and cost-share requirements.

Popular as they are—who could complain about volun-
tary programs to fund good works through big checks from
Uncle Sam?—the Bureau’s programs in their current form
have some troubling implications for federal water policy.
First, there are equity concerns with competitive grant
programs that have detailed/complex application require-
ments and sizable cost-share mandates. These features tend
to favor sophisticated applicants with access to resources,
which are not necessarily those with the greatest need for
federal financial assistance; the Bureau’s scoring criteria for
environmental grants do consider whether a project would
benefit tribes or disadvantaged/underserved communities,
but these factors only count for roughly 10% of the total
score.” According to the congressional sponsor of a bill to
ease cost-share requirements for tribes pursuing WaterS-
MART grants, tribal projects have received less than 5% of
such grants since 2010.>°

Grant awards also vary wildly from state to state. In
the WEEG program, applicants in California and Utah
received 84 and 76 grants, respectively, from 2015 through
2020, while no other state had more than 24 recipients in
that period; Arizona and New Mexico combined got six.”'
While differences in application numbers may explain
much of the disparity, such results are still troubling. Even
setting aside California, if one views Utah, Arizona, and

248. JareD HUFFMAN, GRANT SUMMARY: GRANTS IN THE INFRASTRUCTURE
Acr, Sarer CommuniTies Act, CHIPS aND ScieNceE Act, AND INFLA-
TION REDUCTION ACT (2023), https://huffman.house.gov/imo/media/doc/
grants_summary_guide_4.2023.pdf. The “Infrastructure Act” refers to the
BIL, and all four of these statutes were enacted in 2021 or later.

249. These are two of the three “Presidential and DOI priorities” (along with
climate change), worth a total of 15 points out of 100 in both the envi-
ronmental water resources projects and aquatic ecosystem restoration scor-
ing frameworks. ENviRoNMENTAL NOFO 2023, supra note 61, at 43-45;
Aquaric NOFO 2023, supra note 63, at 51-52.

250. Press Release, Office of Rep. Melanie Stansbury, Rep. Stansbury Rein-
troduces WaterSMART Access for Tribes Act (June 23, 2023), https:/
stansbury.house.gov/media/press-releases/rep-stansbury-reintroduces-water
smart-access-tribes-act.

251. Texas was in third place with 24 awards. See U.S. Bureau of Reclamation,
Selected Applications—WarerSMART Water and Energy Efficiency Grants,
heeps://www.usbr.gov/watersmart/applications/ListProposals.action  (last
visited Nov. 3, 2023).
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New Mexico as comparably large, dry, climate-impacted
states, it is a problem when one of the three gets 12 times
more awards than the other two together.

A second concern with these new grant authorizations
is that they give the Bureau great discretion to design pro-
grams and make awards with little public input and few
official safeguards.” Although the Bureau, to its credit, has
made draft NOFQOs available for review and comment,?
this step is not legally required, as notice and comment
generally is for rulemaking.»>* And because many key
aspects of these programs appear only in grant guidance,
a new presidential administration could alter them quickly
with little or no public input.>»

The process for reviewing grant applications and mak-
ing awards is entirely in-house, with one key exception:
the Bureau by statute must “accept and consider pub-
lic comment prior to initiating design, study or devel-
opment” of an aquatic ecosystem restoration project,>°
showing that Congress sees the need for public input on
at least some of these funding decisions. And while many
types of agency policy decisions can be challenged in
court, many of the Bureau’s choices implementing grant
programs may be largely unreviewable; for example,
NOFO provisions on eligible project types and scoring
criteria might be considered unripe for review.>” To be
clear, none of this suggests that the Bureau is acting inap-
propriately or that its discretion is entirely unchecked—
only that grant programs, especially those with limited
statutory direction, give the agency a lot of freedom in
setting policy and spending public money without some
of the familiar safeguards that apply to other types of
agency action.

A third concern with grant programs as policy tools,
and perhaps the most serious one for western waters, is that
they give the government a very limited and passive role in

addressing big problems. That may seem like a good thing

252. While the Administrative Procedure Act lays out general requirements (in-
cluding notice and comment) for agency rulemaking in 5 U.S.C. §553, the
statute exempts actions regarding grants from these requirements, suggest-
ing that Congress sees little need for public involvement in agency decisions
regarding grantmaking. 5 U.S.C. §553(a)(2).

253. See supra notes 48-56 and accompanying text.

254. The Administrative Procedure Act, 5 U.S.C. §553, generally requires notice
and comment for agency rulemaking, but not for policy statements, inter-
pretive rules, or other guidance documents. Courts enforce the notice-and-
comment requirement, and sometimes will block an agency from applying
“guidance” that the court regards as a rule that should have gone through
that process. See, e.g., Community Nutrition Inst. v. Young, 313 E2d 924
(D.C. Cir. 1987) (setting aside Food and Drug Administration guidance
document after finding that it was effectively a rule with binding effect).

255. See generally Hanna Northey & Timothy Cama, How a Republican President
Could Hobble the Climate Law, GREENWIRE (Aug. 16, 2023) (describing
ways that a new administration could quickly shift policy regarding cer-
tain spending provisions of the Inflation Reduction Act). By contrast, an
agency policy adopted through notice-and-comment rulemaking is more
difficult to overturn, typically requiring the agency to conduct a new rule-
making process to undo, change, or even stay it. See, e.g., Clean Air Council
v. Pruitt, 862 E3d 1, 47 ELR 20084 (D.C. Cir. 2017).

256. Pub. L. No. 116-260, §1109(c)(1), 134 Stat. 1182, 3245 (2020).

257. See, e.g., Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726, 28 ELR 21119
(1998) (Sierra Club’s challenge to forest management plan was unripe be-
cause plaintiff was not yet harmed, as-applied facts would aid the court, and
premature review might interfere with the agency’s work).
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for those whose top priority is preventing federal agency
“overreach™* or encroachment on state authority over
water.>” But as climate change increasingly plays havoc with
western waters and watersheds, resulting in more common
and severe droughts, floods, water shortages, wildfires, and
environmental problems, the biggest risk may be that the
government does too /ittle.

Congress recognized the need for climate action in the
SECURE Water Act, directing the Bureau not only to
assess the risks of climate change on western waters, but
also to develop strategies to help reduce those risks and
build resilience.”® The environmental grant programs limit
the Bureau to helping fund other peoples’ strategies,” and
the current framework prioritizes broadly supported and
shovel-ready projects over those with the greatest environ-
mental and climate-resilience benefits. Given the scope and
severity of the challenges, the Bureau may need to play a
more active role in developing, prioritizing, and imple-
menting strategies that will most effectively help the West
deal with these harsh 21st-century realities.

IV. Conclusion

The Bureau of Reclamation built hundreds of dams
throughout the West, using broad powers originally enacted
in 1902 to site and construct water infrastructure projects.
Those projects provided important economic benefits while
causing significant environmental harm. Congress in the
2020s gave the Bureau limited authority to make competi-
tive grants for environmental purposes, and entrusted the
agency with multi-year funding of $450 million to spend
on those grants. The new authority and money offer hope
for western aquatic ecosystems and fish and wildlife popu-
lations, and an opportunity for the Bureau—if it succeeds
in its new role as environmental grantmaker—to begin
addressing some long-standing problem:s.

Historian Donald Worster memorably wrote that some
major western rivers had been so altered by dams and other
works that they were “part[s] of nature that had died and

258. This is a common critique of federal agency involvement in western water
issues, and has recently been voiced most strongly by those arguing against
the Joseph Biden Administration’s proposed waters of the United States
(WOTUES) rule defining federal Clean Water Act jurisdiction. See, e.g., Press
Release, Congressional Western Caucus, What They Are Saying: Overturn
WOTUS Rule (Mar. 14, 2023), https://westerncaucus.house.gov/news/
documentsingle.aspx’DocumentID=4205 (quoting agricultural, industry,
and trade association critics of the Biden WOTUS rule).

259. The states, especially in the West, have long asserted that managing wa-
ter is their business and insisted that the federal government respect their
primary authority over water resources. See, e.g., Western States Water
Council, Resolution Regarding Water-Related Federal Rules, Regulations,
Directives, Orders, and Policies (Position #503) (May 24, 2023), https://
westernstateswater.org/wp-content/uploads/2023/06/503-Resolution-on-
Federal-Regulatory-Actions-May-2023.pdf (declaring that federal agency
actions must respect the primary role of states in managing waters).

260. See supra notes 109-17 and accompanying text.

261. Federal grant programs may be especially ineffective in places where politi-
cal leaders make a point of rejecting federal money. See Jennifer Haberkorn,
DeSantis Télls Biden: Keep Your IRA Money, GREENWIRE (Aug. 30, 2023)
(describing Florida Gov. Ron DeSantis’ rejection of federal energy-efficiency
funding under the Inflation Reduction Act).
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been reborn as money.”> The Bureau is the federal agency
most responsible for remaking the West’s rivers in that way,
and it now has an important new challenge: to effectively
select and fund projects that can begin repairing some of
the damage. These grant programs are an imperfect policy

262. The full quote reads, “What those northern rivers, the Missouri and the
Columbia, were still struggling toward, the Colorado had become—a part
of nature that had died and been reborn as money.” Donald Worster, Rivers
of Empire 276 (1985).

tool, and it will take far more than a few years’ worth of
environmental awards to see meaningful improvement in
the health and integrity of many western rivers. The rivers
of old may never return, but if the Bureau can spend it well,
money can now help revive some bygone parts of nature.
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