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n its ideal form, arbitrariness review is an instru-

ment for promoting “deliberative democracy”—a

system that combines reason-giving with political
accountability. Under arbitrariness review in its current
form, courts tend to embrace the “hard look doctrine,”
which has a procedural component, requiring agencies
to offer detailed justifications, and also a substantive
component, in which courts assess the reasonableness
of agencies’ choices on the merits. These are serious
constraints on the executive branch, and they also
reduce the risk of large-scale instability in government,
in which scientific and economic judgments are over-
ridden by political considerations.

With respect to regulatory policy, it is not enough to say
that “elections have consequences.” For climate change in
particular, the “social cost of carbon,” or more broadly the
“social cost of greenhouse gases,” is sometimes described as
“the most important number you've never heard of.” A key
reason is that within the executive branch, the stringency
of regulation of greenhouse gases emissions sometimes
depends on that number. In the United States, the relevant
numbers were challenged in court under the administra-
tions of Barack Obama (where they were upheld), Donald
Trump (where they were struck down), and Joseph Biden
(where they were struck down, though the ultimate fate of
the relevant ruling is unclear).

Legal challenges to the social cost of carbon raise funda-
mental questions about the role of science, economics, and
politics in judicial review of agency action, and about the
relationship between courts and the administrative state.

Editors’ Note: This abstract is adapted from Cass R. Sun-
stein, Arbitrariness Review and Climate Change, 170 U. PA.
L. Rev. 991 (2022), and used with permission.
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With respect to the social cost of carbon, I aim to defend
the following propositions: (1) A decision to use the global
number, as opposed to the domestic number, would be
straightforward to defend against an arbitrariness chal-
lenge; a decision to use the domestic number, as opposed
to the global number, would be more challenging to defend
against an arbitrariness challenge. (2) A decision to use a
low discount rate, such as 2%, would be straightforward to
defend against an arbitrariness challenge; a decision to use
a very low discount rate, such as 1%, or a high discount
rate, such as 7%, would be exceedingly difhcult to defend
against an arbitrariness challenge. (3) A wide range of deci-
sions—involving, for example, climate sensitivity and the
damage function—raise difficult questions in science and
economics; they should be straightforward to defend against
an arbitrariness challenge, but only if they follow from a
reasoned justification. (4) Approaches that take account of
equity—including “prioritarianism”—should be defensible
against an arbitrariness challenge, as should be a refusal to
adopt such approaches, but here again, a reasoned justifica-
tion is required. (5) A decision to “back out” a social cost of
carbon, from some specific target, would be challenging to
defend against an arbitrariness challenge.

A general lesson, with relevance to lawyers and judges,
involves the range of arbitrary and nonarbitrary choices for
the social cost of carbon. Another lesson, with even broader
implications, is that judicial review of the social cost of
carbon should (and likely will) involve a procedural hard
look, not a substantive hard look. A procedural hard look
is important to defend against failures of both deliberation
and democracy; but in this context, a substantive hard look
would strain judicial capacities.
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