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SUMMARY

The United States currently does not have capacity to recycle its waste domestically, nor can it export the
amount of waste it once did. Many states are trying to solve this crisis through novel legislation, but states
cannot solve this crisis on their own. This Article argues that the federal government should take the lead in
developing new law and policy designed to increase national recycling rates. Specifically, it proposes enact-
ing federal legislation to: (1) eliminate special tax subsidies for virgin materials; (2) charge a fee to produc-
ers of packaging materials; (3) reform regulations on environmental marketing claims; and (4) standardize
recycling bins across the country. These four steps will work together to substantially increase U.S. recycling

rates, while also decreasing the volume of packaging waste in the waste stream.

he amount of municipal solid waste produced in the
United States has increased almost every year since
1960, and now averages almost five pounds per per-
son, per day.! The U.S. Environmental Protection Agency
(EPA) estimates that in 2018 the United States generated
more than 292 million tons of this waste.> Between 30%
and 65% of it comes from one source: containers and other
packaging materials.’ The United States then incinerated or

Author’s Note: The author would like to thank his advisors
for all of their wonderful help in this undertaking: John
Echeverria, Christopher Davis, Ashely Monti, and Heath-
er Francis. He is also grateful to the numerous people
who read through this Article and gave their feedback
and editing help; he could not have done it without all of
their support.

1. U.S. Environmental Protection Agency (EPA), National Overview: Facts
and Figures on Materials, Wastes, and Recycling, https://www.epa.gov/facts-
and-figures-about-materials-waste-and-recycling/national-overview-facts-
and-figures-materials (last updated July 14, 2021) [hereinafter National
Overview]. Municipal solid waste is composed of the various items consum-
ers throw away after being used; it excludes construction and demolition
debris, wastewater sludge, and industrial wastes. /d.

2. Id. But see ROBERT CARMICHAEL, EconomisT ImpacT, Prastics MANAGE-
MENT INDEX: EVALUATING EFFECTIVE MANAGEMENT AND SUSTAINABLE USE
oF Prastics 13 (Naka Kondo ed., 2021) (estimating U.S. municipal solid
waste as 353.5 million tons in 2016).

3. SeeU.S. EPA, Containers and Packaging: Product-Specific Data, https:/www.

epa.gov/facts-and-figures-about-materials-waste-and-recycling/containers-
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landfilled more than 60% of these 292 million tons.* The
emissions produced by incinerating and landfilling at this
rate harms people, resources, and the environment.’ This is
unsustainable; recycling is crucial.

But the United States is currently in a recycling cri-
sis, making its landfill and incineration rates higher now
than in 2018.¢ This crisis is self-inflicted. For decades, the
United States relied on other countries, mainly China,
to process and recycle (or burn or landfill’) its municipal

and-packaging-product-specific-data (last updated Mar. 8, 2022) (report-
ing that packaging makes up 28% of municipal solid waste); University of
Southern Indiana, Solid Waste & Landfill Facts, heeps:/Iwww.usi.edu/recycle/
solid-waste-landfill-facts/ (last visited May 19, 2022) (reporting that pack-
aging makes up 65% of household trash).

4. National Overview, supra note 1.

5. See infra note 48 and accompanying text.

6.  Cf Alana Semuels, Is This the End of Recycling?, ArLantic (Mar. 5, 2019),
hetps://www.theatlantic.com/technology/archive/2019/03/china-has-
stopped-accepting-our-trash/584131/ (reporting that most “recyclables”
in the United States are now landfilled since China will no longer accept
most U.S. waste); Melanie Rybar, Expert Focus: How Is the US Approach-
ing the Regulation of Packaging Materials?, Cuem. Warch (Oct. 21, 2021),
heeps://chemicalwatch.com/356915/expert-focus-how-is-the-us-approach-
ing-the-regulation-of-packaging-materials (explaining that COVID-19 has
only exacerbated the U.S. waste problem by increasing packaging waste).
But see Tae Last BEacH CLEANUP & BEYOND Prastics, THE ReaL TrRuTH
Asout THE U.S. Prastic Recycring Rare: 2021 U.S. Facrs AND FIGURES
2 (2022) (reporting a striking 5%-6% (or lower) plastics recycling rate and
claiming “[e]ven when millions of tons of waste plastic were still being ex-
ported to China each year, plastics recycling never managed to reach 10%7).

7. See Kenneth Rapoza, China Doesn’t Want the World's Trash Anymore. Includ-
ing “Recyclable” Goods, ForBes (Nov. 29, 2020), https://www.forbes.com/
sites/kenrapoza/2020/11/29/china-doesnt-want-the-worlds-trash-any-
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solid waste.* China no longer buys this waste.” The United
States tried sending it elsewhere.” It soon inundated other
countries that also stopped accepting shipments." Because
of its past reliance on China, the United States failed to
build the necessary infrastructure to manage its own
waste, and it is currently ill-equipped to do anything but
landfill or incinerate.”

Now that the United States is stuck with most of its
waste, it has no option but to develop plans to properly
manage it. Individual states do not have the funds or the
economies of scale to handle the whole issue.”” The solution
to this crisis begins with the federal government. Because
of its resources, expertise, and ability to set uniform policy,
the federal government is uniquely suited to address U.S.
waste management issues.

To protect people, resources, and the environment,
the federal government needs to adopt and implement a
national recycling framework that increases the domestic
market for recycled materials. Sadly, decades of lackluster
legislation and regulation has left a patchwork recycling
system across the United States that is inefficient, costly,
and wasteful. This Article proposes a national law to bet-
ter manage packaging waste, the single largest source of
municipal solid waste."

The proposal—the Comprehensive Overhaul of Materi-
als Management, Efficiency, and Resource Conservation
Excise Tax (COMMERCE) Act—borrows features from
current state and international laws. The proposed Act
has four main parts: (1) it repeals tax subsidies for virgin
material extraction to make reprocessed materials more

more-including-recyclable-goods/?sh=2¢1c891a7290 (“The fact is, many
pieces of plastic, including those with recyclable icons on them, are not re-
cycled in the U.S. And when China, or other developing nations get a hold
of them, they simply end up in a landfill, or in a storage facility somewhere,
never recycled.”).

8. Megan Manning & Stephanie Deskins, Making It Usable Again: Reviving the
Nation’s Domestic Recycling Industry, 50 GoLpEN Gate U. L. Rev. 107, 114
(2020).

9. For years, China made money by using its cheap labor force to sort, process,
and repurpose waste to be sold back to the world as new products. However,
as China became richer, and its environmental laws became stricter, China
no longer wanted to be the world’s waste processing center. /4. at 113-17.

10. Colin Parts, Waste Not Want Not: Chinese Recyclable Waste Restrictions, Their
Global Impact, and Potential U.S. Responses, 20 Cuu. J. INT'L L. 291, 303-04
(2019).

11. Id. See also CARMICHAEL, supra note 2, at 24-25 (describing U.S. plastic ex-
ports to poor countries and the interplay with the Basel Convention, which
the United States has yet to ratify).

12. Manning & Deskins, supra note 8, at 109-12.

13. Id. at 109-10. Cf. Ex-Post Evaluation of Five Waste Stream Directives,
Eur. ParL. Doc. (COM 397) 36 (2014) [hereinafter Waste Stream Evalu-
ation] (showing that economies of scale are necessary to benefit from
certain economic and environmental advantages associated with waste
prevention and reuse). Nor do corporate pledges go far enough to address
the crisis without regulation. See, ¢.g., CHRIS SHERINGTON ET AL., PLASTIC
PorLutioN PREVENTION FINAL REPORT iii (2022) (concluding that cur-
rent corporate pledges to use more recycled content will have a minimal
impact on marine debris).

14. Sara Hartwell, Presentation at Federal Trade Commission (FTC) Green
Packaging Claims Workshop Session 2: Parceling Out the Green Guides—
Do They Need Rewrapping? (Apr. 30, 2008), iz FTC, ENVIRONMENTAL
MARKETING GuiDEs Review 74 (2008) (P954501), heeps://www.ftc.gov/
sites/default/files/documents/public_events/green-packaging-claims/tran-
script-3.pdf [hereinafter Packaging Workshop].
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competitive”; (2) it charges producers of packaging waste
a fee to encourage reducing, reusing, and recycling, and
to fund domestic recycling infrastructure's; (3) it creates
national labeling requirements to decrease consumer con-
fusion about recycling”; and (4) it creates separate, uni-
form recycling bins for different materials to streamline
waste management and increase efficiency.® While this
proposed law is not the ultimate solution to the U.S. waste
problem, it will start the United States on the road away
from the landfill.

The Article argues that the federal government must
reform parts of U.S. waste management and tax policy in
order to maximize recycling throughout the country. Part
I discusses the importance of recycling, and explains the
challenges the United States faces in attempting to increase
recycling rates. Part II describes current federal law gov-
erning solid waste management in the United States, and
discusses its inadequacies. Part III analyzes California’s,
Maine’s, and Oregon’s solutions to the recycling crisis,
and discusses examples from the European Union (EU)
and South Korea. This part also argues that the scale and
complexity of recycling demand a national solution, and
proposes the COMMERCE Act. The Act lays out several
key elements from the above examples that offer real prom-
ise for achieving progress on the critical issue of managing
packaging waste.

I. Background

A.  Recycling: Why Does It Matter?

Per capita, Americans consume more of the world’s
resources than citizens of any other country: “With less
than 5 percent of world population, the U.S. uses one-third
of the world’s paper, a quarter of the world’s oil, 23 percent
of the coal, 27 percent of the aluminum, and 19 percent
of the copper.” Much of these consumed resources end
up as waste, with Americans producing half of the world’s
waste.” Many of these resources are non-renewable, but
they are recyclable. On the global level, the United States
has failed to commit to sustainable waste management and
adhere to international standards.>

15. See discussion #nfra Section IILA.

16. See discussion #nfra Section IILB.

17. See discussion #nfra Section II1.C.

18. See discussion #nfra Section IILD.

19. Roddy Scheer & Doug Moss, Use It and Lose It: The Ousize Effect of U.S.
Consumption on the Environment, Sci. AM.: EARTHTALK (Sept. 14, 2012),
hteps://www.scientificamerican.com/article/american-consumption-hab-
its/. They also report that the average American uses as many resources as 35
average Indians or 53 average Chinese. /d.

20. Id.

21. Non-renewable resources, like oil (used to make many plastics) and miner-
als, are materials that earth cannot quickly regenerate. However, depending
on the material and the recycling process, many non-renewable resources
can be recycled and used again. WiLLiam R. BLACKBURN, THE SUSTAINABIL-
1y HANDBOOK 564 (2d ed. 2015).

22. CARMICHAEL, supra note 2, at 61. But see United Nations Environment As-
sembly of the United Nations Environment Programme Res. UNEP/EA.5/
Re.14, End Plastic Pollution: Towards an International Legally Binding In-
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Reducing consumption is crucial. After a product is pro-
duced and consumed, several traditional options exist to
manage the “waste,” such as discharging into waterways,”
incinerating,” and landfilling.”> None of these options is
optimal. Landfilling and incinerating waste causes numer-
ous environmental harms: leachates in water and soil;
potent methane and other greenhouse gas emissions; and
many environmental justice issues.>

Another management option is to make products
that are easily recyclable, and that reprocessing centers
actually recycle into other products over and over: the
circular economy.” A circular economy built on recy-

strument (Mar. 2, 2022) (agreeing to develop an international legally bind-
ing instrument on plastic pollution); Rachel S. Doughty & Lisa Kaas Boyle,
Plastic Pollution Policy: California Leads, but the Crisis Requires National and
International Action, A.B.A. (Feb. 27, 2022), https://www.americanbar.org/
groups/environment_energy_resources/publications/trends/2021-2022/
march-april-2022/plastic-pollution-policy/ (explaining the Basel Conven-
tion and how it, and other recent international agreements, may affect the
United States as a waste exporter).

23. 'This disposal method was more common before the Marine Protection, Re-
search, and Sanctuaries Act (codified at 33 U.S.C. ch. 27). See U.S. EPA,
Learn About Ocean Dumping, https://www.epa.gov/ocean-dumping/learn-
about-ocean-dumping (last updated June 10, 2021). But it is still a large
problem with U.S. waste. See NATIONAL ACADEMIES OF SCIENCES, ENGI-
NEERING, AND MEDICINE, RECKONING WiTH THE U.S. ROLE IN GLOBAL
OcEaN Prastic WAasTE (2021) (estimating one to two million metric tons
(about 25% of the global total) of plastic waste enters the ocean each year
from the United States or its exported recyclables). See CARMICHAEL, supra
note 2, at 23-26, and Ana Faguy, West Continues to Use Asia and Africa for
Hllicit Waste, Report Finds, ExE News (Nov. 8, 2021), https://subscriber.
politicopro.com/article/eenews/2021/11/08/west-continues-to-use-asia-
and-africa-for-illicit-waste-report-finds-282969, for further reading show-
ing that an increasing amount of U.S. waste is illicitly shipped to Asian and
African countries and is then dumped in their rivers.

24. Much of the waste is then converted into a gaseous form that pollutes the air,
and the rest is landfilled as ash. 3 Frank P. Grap, TREATISE ON ENVIRON-
MENTAL Law §4.01[5] (Matthew Bender ed., 2021); CARMICHAEL, supra
note 2, at 57; see also Cheryl Katz, Piling Up: How China’s Ban on Importing
Waste Has Stalled Global Recycling, YALE ENv'T 360 (Mar. 7, 2019), hteps://
€3060.yale.edu/features/piling-up-how-chinas-ban-on-importing-waste-has-
stalled-global-recycling (“[E]ven the most state-of-the-art incinerators can
emit dioxins and other harmful pollutants.”). Many municipalities incin-
erate their waste. See U.S. EPA, Energy Recovery From the Combustion of
Municipal Solid Waste (MSW), https://[www.epa.gov/smm/energy-recovery-
combustion-municipal-solid-waste-msw (last updated Mar. 16, 2022).

25. The United States’ most common waste management technique. See Na-
tional Overview, supra note 1.

26. See Manning & Deskins, supra note 8, at 112-13. For a discussion on the
numerous environmental justice issues associated with U.S. waste and con-
sumption as a result of low recycling, see, e.g., RoBerRT D. BULLARD ET AL.,
Toxic WasTes AND Rack ar TwenTy: 1987-2007 (2007) (re-emphasizing
race as the biggest variable in where hazardous waste facilities are sited in
the United States); Paul Mohai & Bunyan Bryant, Environmental Injustice:
Weighing Race and Class as Factors in the Distribution of Environmental Haz-
ards, 63 U. Coro. L. Rev. 921 (1992) (showing race as a more important
factor than income in the distribution of environmental hazards); Noah
Sachs, Planning the Funeral at the Birth: Extended Producer Responsibility
in the European Union and the United States, 30 Harv. Env'T L. Rev. 51,
92-93 (2006) (describing some of the overseas harm felt by U.S. waste); Jael
Holzman, Low Pay, Abusive Conditions Rife ar Congolese Cobalt Mines—Re-
port, E&E NEews (Nov. 8, 2021), https://subscriber.politicopro.com/article/
eenews/2021/11/08/low-pay-abusive-conditions-rife-at-congolese-cobalt-
mines-report-282967 (reporting abysmal working conditions for Congolese
cobalt miners).

27. U.S. EPA, NarioNaL RECYCLING STRATEGY: PART ONE OF A SERIES ON
BuiLpinG A Circurar EcoNnomy FOR ALL 5 (2021) [hereinafter NATIONAL
ReCYCLING STRATEGY] (“A circular economy reduces materials use, re-
designs materials to be less resource intensive, and recaptures ‘waste’ as
a resource that can serve as feedstock to manufacture new materials and
products.”); see also ORGANISATION FOR Economic Co-OPERATION AND
DEeveELoPMENT, GLOBAL PLasTics OQuTLook: EcoNomic Drivers, ENvi-
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cling is the best option for several reasons: (1) recycling
keeps waste out of incinerators and landfills; (2) recycling
creates jobs and increases the gross domestic product
(GDP)*; (3) recycling slows natural resource depletion®;
and (4) recycling reduces greenhouse gas emissions.” As
earth’s population continues to increase, develop, and
consume more, reusing and recycling materials in a circle
becomes ever more important.

B.  Problems With the United States’
Current System

The United States faces multifaceted problems in sus-
tainably managing resources through recycling.’* These
problems fall into two categories. First, governments
view virgin materials as inherently better than recycled
materials. This shows itself in the way the federal govern-
ment gives virgin material producers special tax breaks,
which in turn gives virgin materials an unfair market
advantage over reprocessed materials. At the other end
of the spectrum, municipalities view household waste as
inherently valueless.” Second, U.S. waste management is
flawed because of inconsistent state laws, cheap landfill

RONMENTAL IMPACTS, AND Poricy Oprions 32 (2022) [hereinafter GLoB-

AL Prastics OUTLOOK]:
The current use of plastics is far from circular. Of the 353 Mt [mil-
lion tonnes] of global plastic waste generated globally in 2019, only
an estimated 55 Mt [16%] were collected for recycling, 22 Mt of
which were disposed [meaning only 9% of plastics produced were
recycled and turned into secondary materials]. Secondary plastics
accounted for barely 6% of total plastics use in 2019. In total, 67
Mt [19%] of plastic waste and residues globally were incinerated in
industrial facilities and 174 Mt [49%)] were disposed of in sanitary
landfills. The amount of mismanaged and littered plastic waste is
increasing and has reached 82 Mt [23%)] per year. Of this, only 3
Mt [4% of mismanaged plastic] is collected for proper disposal by
litter clean-up measures.

(emphasis added).

28. U.S. EPA, RecycrinGg Economic InrorMaTiON (REI) REPORT 1 (2020)
[hereinafter REI REPORT] (noting that in 2012, recycling activities were re-
sponsible for 681,000 jobs, more than $37 billion in wages, and $5.5 billion
in tax revenue). With landfilling, municipalities cannot recoup any of their
costs of collecting, transporting, and disposing waste. See GRAD, supra note
24, §4.01([3][a]. But with the proper infrastructure in the United States,
municipalities will be able to sell waste for reprocessing into new materials.
Cf. Katz, supra note 24.

29. See GRaD, supra note 24, §4.01[2][a].

30. See National Overview, supra note 1 (showing that recycling and composting
prevented 193 million metric tons of carbon dioxide emissions in 2018);
see also NATIONAL RECYCLING STRATEGY, supra note 27, at iii, 5 (“[N]atural
resource extraction and processing make up half of all global greenhouse gas
(GHG) emissions that drive the climate crisis.”); GLoBAL Prastics Ourt-
LOOK, supra note 27, at 23 (“Closing material loops could lower the carbon
footprint of plastics substantially.”).

31. S.Rep. No. 94-988, General Statement (1976) (“The solid waste problem is
not a single problem but a complex set of issues involving such questions as
how society uses it resources, how it reuses dicarded [sic] material, and how
it ultimately disposes of materials no longer suitable for use.”).

32. Britt Anne Bernheim, Can We Cure Our Throwaway Habits by Imposing the
True Social Cost on Disposable Products?, 63 U. Coro. L. Rev. 953, 961-62
(1992).

33. (f Carrie Bradshaw, England’s Fresh Approach to Food Waste: Problem Frames
in the Resources and Waste Strategy, 40 LEGAL Stup. 321 (2020) (discuss-
ing the issue of framing food waste in England, which is analogous to the
amount of U.S. packaging waste thrown away instead of recycled).
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costs, a severe lack of national infrastructure, wishcycling,*
and companies and consumers generally not realizing the
externalities of their decisions.

1. The United States Overvalues Virgin Materials
and Undervalues Waste

The first problem is that the United States incentivizes pro-
ducing virgin materials. For more than 60 years, the fed-
eral government has subsidized virgin materials with tax
breaks to producers of virgin materials.” Because of these
tax breaks, “virgin material prices are artificially low.”* This
has two main effects: it both artificially decreases recycled
material’s competitiveness in the market, and causes pro-
ducers to use more virgin materials.”

The way municipalities view waste further reduces recy-
cled material’s competitiveness. American municipalities
do not place the same value on secondary and virgin mate-
rials, and therefore do not adequately encourage material
reuse.” Rather, municipalities view waste as a burden to be
managed, not as a resource to be utilized:

Framing waste as a waste management problem (what
we do with stuff once it becomes waste), rather than a
resource management problem (how do we produce and
manage resources to prevent them from becoming waste),
has led to end-of-pipe approaches which tackle the symp-
toms, not the causes, of waste, and shift blame to those at
the end of the chain (especially consumers).”

Merely reclassifying “waste” to “resource” produces
increased recycling, easier handling of waste streams, and
decreased treatment costs.® With the proper system in
place, recyclers will pay municipalities for their waste and
get these materials back into the economy.” The United

34. See infra Section 1.B.2.

35. Bernheim, supra note 32, at 962; see, e.g., 26 U.S.C. §§167(h), 611-617.

36. Bernheim, supra note 32, at 962. Cf. Geof Koss, Repeal of Fossil Fuel Breaks
“Still Subject to Discussion,” E&E NEws (Sept. 23, 2021), https://subscriber.
politicopro.com/article/eenews/2021/09/23/repeal-of-fossil-fuel-breaks-
still-subject-to-discussion-280932 (discussing a repeal of multiple fossil fuel
tax breaks that would increase the cost of virgin plastic, therefore making
recycled polymers more competitive).

37. Bernheim, supra note 32, at 962. See also GLoBAL PLasTICS OUTLOOK, su-
pra note 27, at 84 (showing the vulnerability of secondary plastic markets,
which do not fully reflect secondary production costs because of the impact
of virgin materials and oil prices).

38. Cf. , eg, ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT,
Economic ImpAcT OF RECYCLING IN ALABAMA AND OPPORTUNITIES FOR
GrowTH 14 (2012) (reporting $193 million value of materials thrown away
that could have been recycled); GLoBaL PrasTics OUTLOOK, supra note 27,
at 24 (“[S]econdary plastics are still mainly considered substitutes for pri-
mary plastics, rather than a valuable resource in their own right. . . . Thus,
the secondary plastics market is small and vulnerable.”).

39. Bradshaw, supra note 33, at 332.

40. Won-Seok Yang et al., Past, Present, and Future of Waste Management in
Korea, 17 J. MaterIAL CycLEs & WasTE Mamt. 207, 207-09 (2015) (us-
ing this reclassification as a true model of the circular economy); see also
CARMICHAEL, supra note 2, at 8 (“If the circular economy is to succeed, the
perception of plastic waste must shift from valueless to valuable.”).

41. See Alden Wicker, Don't Let Consumerism Co-Opt the Zero-Waste Concept,
Yes: (May 10, 2021), heeps://www.yesmagazine.org/issue/solving-plas-
tic/2021/05/10/zero-waste-consumerism  (describing how packaging has
become so complex and hard to recycle that municipalities no longer make
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States must therefore redefine waste as a valuable commod-
ity to be recycled, repurposed, and reused—not as a nui-
sance to be managed.

2. The United States Improperly Manages Waste

The second category of problems in sustainably reusing
resources starts with the United States’ hodgepodge of
different, inconsistent recycling laws.”> Not only do these
inconsistent laws directly affect—and play a determinant
role in—the recycling rate in each state,” they also con-
fuse consumers.* The U.S. recycling system depends upon
20,000 different municipal waste management systems,
which vary widely in standards and acceptable items.”
Further, some state laws seem to be anti-sustainability. For
example, while some states ban certain plastics, other states
ban municipalities from banning certain plastics.*
Another factor contributing to the recycling crisis is that
the United States does not pay the “real” cost of landfill-
ing waste, because many municipalities do not include
externalities associated with throwing away waste. Exter-
nalities, for the purpose of this Article, are waste’s negative
impacts on third parties not directly related to a transac-
tion between a producer and consumer.” These negative
impacts can be economic, social, or environmental.*
Because these externalities are not factored into land-
filling costs, landfilling waste is much cheaper than recy-
cling.” A municipality may pay anywhere from two to five
times more to recycle one ton of waste than to landfill it.
Land for landfilling, especially in the American West, is
relatively inexpensive and abundant.” Because landfilling
is often so cheap in the United States, minerals are often

money from recycling and now have to pay to get rid of it); Leslie Nemo,
Gerting Manufacturers to Help Pay for Recycling, BLOOMBERG (Sept. 7, 2021),
https://www.bloomberg.com/news/articles/2021-09-07/who-pays-to-recy-
cle-our-waste-u-s-states-have-a-new-answer (reporting that Lane County,
Oregon, went from being paid $10 per ton of recyclable material to paying
$160 per ton after China stopped accepting waste).

42. See W. Kip Viscusi et al., Lessons From Ten Years of Household Recycling in the
United States, 48 ELR 10377, 10379 (May 2018) (classifying state recycling
laws based on stringency and effectiveness).

43. See id. at 10379-80 (showing a 26% swing in recycling rates between states
with and without mandatory recycling laws).

44. Manning & Deskins, supra note 8, at 118.

45. E.A. (Ev) Crunden, Recycling Hearing Probes Plastics Challenges, Market
Trends, E&cE News (Sept. 23, 2021), https://subscriber.politicopro.com/
article/eenews/2021/09/23/recycling-hearing-probes-plastics-challenges-
market-trends-280936; see Manning & Deskins, supra note 8, at 131 (ex-
plaining recent economic limits on municipal collection and the steps being
taken to expand collection for recycling and reuse).

46. Ethan D. King, State Preemption and Single Use Plastics: Is National Interven-
tion Necessary?, 20 SusTAINABLE DEv. L. & PoL’y 31, 31 (2019). While these
states may claim they are just antiregulation and pro-business, sustainability
and business do not work against each other. See generally BLACKBURN, supra
note 21.

47. See Tejvan Pettinger, Externalities—Definition, EcoN. HELp, https://www.
economicshelp.org/blog/glossary/externalities/ (last visited May 19, 2022).

48. See Sachs, supra note 26, at 56 (discussing real and environmental costs
of waste disposal); see generally supra note 26 (showing the negative social
impacts disproportionally born by people of color in U.S. waste disposal).

49. Savanna Stanfield, /s Recycling Cheaper Than Landfill? (With Cost Compari-
son), CITIZEN SUSTAINABLE (Apr. 22, 2021), https://citizensustainable.com/
recycling-landfill-cheaper/.

50. Id.

51. Sachs, supra note 26, at 89.
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cheaper to throw away, and to mine anew, than to respon-
sibly reuse.”

But even with the current cheap cost, landfilling has
long been recognized as a looming crisis—especially in cit-
ies and populous regions.” If externalities associated with
the beginning of a product’s life (mining, extracting, man-
ufacturing, etc.) and the end of a product’s life (transpor-
tation, disposal, etc.) were factored into a producer’s total
costs, then recycled materials would be much more cost-
competitive.* For example, in Europe, where many coun-
tries factor in some of these issues, recycling waste is often
cheaper than landfilling waste, and recycled raw materials
are 16% to 61% cheaper than virgin materials.”

Unfortunately, the United States cannot just quit its
landfill addiction: responsibly recycling its waste at scale
is currently impossible. One of the biggest barriers to
recycling more is the United States’ lack of infrastruc-
ture to support robust recycling throughout the entire
process, which includes reducing,” collecting,” sorting,
processing,” and remanufacturing waste.* Creating capac-
ity for a circular economy will require a massive investment
in national recycling infrastructure.

Another issue that wreaks havoc in American recycling
efforts is wishcycling. Wishcycling occurs when hopeful
consumers place could- and should-be recyclable materials
in their recycling bins, not knowing that these items either
cannot currently be recycled in the United States, or that
these items are being landfilled anyway due to recycling’s

52. Stanfield, supra note 49.

53. See S. Rep. No. 94-988, General Statement (1976) (“Solid waste manage-
ment is considered to be one of the most pressing problems of large and
medium-sized cities. . . . [A]lmost half of the cities will be running out of
available disposal capacity in less than five years. The mayors refer to this
state of affairs as a crisis.”). This crisis is especially pronounced in more
populated areas of the country, like the Northeast. Entire states, like Mas-
sachusetts, are running out of landfill space and are driving up landfill costs
in other states. Claire Potter, NH House Panel to Tackle Bills on Landfills,
Waste Reduction, VaLLEy NEws (Jan. 19, 2022), https://www.vnews.com/
Public-hearings-on-waste-management-in-NH-44489216.

54. Cf Anthony A. Austin, Where Will All the Waste Go?: Utilizing Extended
Producer Responsibility Framework Laws to Achieve Zero Waste, 6 GOLDEN
Gare U. Env't LJ. 221, 231 (2013) (analyzing the vast energy savings of
using secondary materials over virgin materials because of the savings from
mining, extracting, and manufacturing virgin materials).

55. Waste Stream Evaluation, supra note 13, at 37-38; Stanfield, supra note 49.

56. See PRODUCT STEWARDSHIP INSTITUTE, EXTENDED PRODUCER RESPONSI-
BILITY FOR PACKAGING AND PAPER PRODUCTS: POLICIES, PRACTICES, AND
PERFORMANCE 1 (2020) [hereinafter EPR ror PPP] (explaining that prod-
uct producers have no incentives to reduce packaging or materials; rather,
the trend is moving toward ever more complex and harder to recycle ma-
terials); CARMICHAEL, supra note 2, at 28 (reporting that petrochemical
companies continue to invest heavily in infrastructure to manufacture
virgin plastics).

57. Manning & Deskins, supra note 8, at 120 (noting more than 40% of recy-
cling centers in the United States closed from 2015-2019).

58. Issues exist with consumers wishcycling and with infrastructure. The infra-
structure issue begins with single-stream recycling and ends with the inabil-
ity of current machines to separate combined materials effectively. See id. at
120-21.

59. Id.at 122. It does not matter if consumers throw recyclable materials into a
provided bin if no processing centers exist to accept the material.

60. Id. (“[Alcquiring and producing new materials often costs less than produc-
ing recycled secondary materials.”).

61. KAREN BANDHAUER ET AL., PAYING IT FORWARD: HOw INVESTMENT IN RE-
CYCLING WiLL Pay D1viDENDSs 4, 6 (2021) (estimating $17 billion is needed
over five years to get to a 50% recycling rate by 2030).
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high cost.” Many everyday items cannot be recycled with
the United States’ current infrastructure.®® But companies
do not make this clear to consumers. In fact, these prod-
ucts often have a recycling symbol on them.* Wishcycling
does more harm than good by (1) gumming up sorting
facilities, (2) contaminating bales of material, causing sec-
ondary processors to refuse them, and then (3) winding
up in the landfill—along with other waste that otherwise
could have been recycled.”

Finally, and inextricably connected with these other
problems, businesses do not realize all the externalities
associated with the beginning and end-life of their prod-
ucts, ranging from extraction to disposal. Because busi-
nesses do not internalize these externalities, they often
discuss sustainability and the circular economy without
taking any action.* Therefore, optimum sustainability is
unlikely to develop on its own without government regula-
tion. Only when businesses internalize the externalities of
the waste they produce will they be truly incentivized to
reduce waste and make products that are more recyclable.

C.  Pay-as-You-Throw and Extended
Producer Responsibility

Currently, society feels the negative effects of burning,
landfilling, and exporting excess waste.” Although all
Americans produce waste, the externalities associated with
waste are not equally distributed, and therefore the United
States needs to work to shift these effects elsewhere. Often,
poorer, non-white Americans feel these negative effects
most intensely.® And communities throughout the world,
not just Americans, bear the externalities of U.S. waste.”
Therefore, justice, fairness, and common sense require that
these externalities be shifted back to the producers causing

62. Livia Albeck-Ripka, Your Recycling Gets Recycled, Right? Maybe, or Maybe
Not, N.Y. Times (May 29, 2018), https://www.nytimes.com/2018/05/29/
climate/recycling-landfills-plastic-papers.html.

63. See generally JEnNIE RoMER, CaN T RecycLe Thisz A GUIDE 1O BETTER
RecycLING (2021). See also EUGENIE JoLTREAU, (DE)GLOBALIZATION OF IN-
TERNATIONAL Prastic WasTE TRADE 1 (2019) (emphasizing about 40% of
plastics are single-use and quickly end up as waste).

64. The recycling symbol is the collection of arrows arranged in a triangle
around a number found on almost any plastic packaging. This common
symbol is known and identified in several ways in the various sources cited.
See, e.g., S.B. 343, 2021-2022 Reg. Sess., 2021 Cal. Stat. 507 (using terms
chasing arrows symbol, resin identification code (RIC), and recycling sym-
bol). This Article uses the term “recycling symbol” for consistency.

65. ROMER, supra note 63, at 57-58. See also GLoBAL PrasTICS OUTLOOK, supra
note 27, at 24 (explaining the difficulty in sorting and recycling mixed plas-
tics, causing them to lose most of their value).

66. Although many businesses see the need for better regulation of their waste
management problems, and support such regulation, they have not been
acting on their own with the needed gumption. Indeed, plastic’s share of
the global packaging volume has increased from 17% in 2000 to 25% in
2015—and this is only projected to keep increasing. CARMICHAEL, supra
note 2, at 9, 16.

67. See supra note 26.

68. Id.

69. 1d.; U.S. EPA, Managing Air Quality—Control Strategies to Achieve Air Pol-
lution  Reduction, https://www.epa.gov/air-quality-management-process/
managing-air-quality-control-strategies-achieve-air-pollution (last updated
Sept. 29, 2021) (noting that pollution does not follow geographic boundar-
ies and travels great distances to affect people internationally).
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them. Most of this excess waste is packaging waste, and
producers have little incentive to reduce it.”

When negative externalities reach a point where indi-
vidual interests sacrifice social welfare, government needs
to step in “to control the play of economic forces . . . to
promote . . . the total welfare, of their citizens as a whole.””
This is where the idea of a Pigouvian tax comes from.” The
economist Arthur Pigou said that a state may shift exter-
nalities back to those responsible by encouragements or
restraints—bounties or taxes.”

One example of a Pigouvian tax, which has become
popular in recent decades, is a pay-as-you-throw (PAYT)
surcharge on municipal waste.”” PAYT charges consumers
for their waste by weight or volume.” This cost structure
is meant to internalize to consumers the externalities asso-
ciated with their waste.”” EPA recommends setting PAYT
rates by computing the full front- and back-end costs of
each municipal waste collection service.”

PAYT is a good supplement to a waste management sys-
tem that incentivizes recycling, but PAYT is deficient on its
own for several reasons. First, most municipalities that use
PAYT systems do not set fees that accurately reflect all the
externalities associated with landfilling. Many states and
municipalities only consider upfront costs like transporting
or disposing waste in their pricing.” These pricing systems
inaccurately reflect the effects landfilling has on the envi-
ronment and earth’s resources. Second, PAYT shifts pro-
ducers’ externalities to consumers. PAYT is therefore too
far removed from producers to cause them to change pack-
aging habits.” But producers should internalize the exter-

70. See supra note 56.

71. ArrtHUR Picou, T Economics OF WELFARE 129-30 (4th ed. 1932).

72. A form of excise tax, a Pigouvian tax corrects inefficient market outcomes
by pricing the tax to equal negative externalities. See Tax Foundation, Pig-
ouvian Tax, hteps://taxfoundation.org/tax-basics/pigouvian-tax/ (last visited
May 19, 2022). However, excise taxes in general can be levied in more ways
than just to account for externalities, such as a user fee. See Tax Foundation,
Excise Tax, https://taxfoundation.org/tax-basics/excise-tax/ (last visited May
19, 2022).

73. Picou, supra note 71, at 192.

74. U.S.EPA, Pay-As-You-Throw, https://archive.cpa.gov/wastes/conserve/tools/
payt/web/html/index.html (last updated Feb. 21, 2016).

75. Id.

76. Cf. id. (“When the cost of managing trash is hidden in taxes or charged at a
flat rate, residents who recycle and prevent waste subsidize their neighbors’
wastefulness. Under PAYT, residents pay only for what they throw away.”).

77. U.S. EPA, SETTING RATES FOR A Pay-As-You-Tarow PrROGRAM 27 (1999)
(EPA530-R-99-006).

78. See, e.g., VERMONT AGENCY OF NATURAL RESOURCES, VARIABLE RaTE PRric-
ING (aAkA UN1T-Basep PricING) GUIDE AND SAMPLE ORDINANCE FOR
MunicrpaLITIES 5, 11 (2015) (recommending a pricing structure that only
covers the cost of hauling and disposal for each unit of waste); Common-
WEALTH OF MASSACHUSETTS DEPARTMENT OF ENVIRONMENTAL PROTEC-
TION, PaAy-As-You-Tarow: AN IMPLEMENTATION GUIDE FOR SOLID WASTE
Unit-Basep Pricing ProGrams 30 (2004) (providing for a full cost ac-
counting method of setting rates, which includes the front- and back-end
costs associated with landfilling, but not all the externalities that a producer
or consumer must realize to pay the full price of the waste); Forr CoL-
LINs, Coro., Copk §12-19(a)(2) (2021) (requiring solid waste collectors to
charge a fee based only on volume, with no set standards of what should be
included in the fee).

79. A nationwide requirement that municipalities adopt PAYT for garbage
collection would help consumers internalize the externalities of their waste
and would probably decrease consumption and increase recycling. But this
would not have a strong effect on producers. An EPR system that reflected
the externalities of packaging waste on producers, with a PAYT system re-
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nalities of packaging waste because they are the ones best
situated to solve this problem by changing their practices.

One concept meant to make producers internalize the
externalities associated with their waste is extended pro-
ducer responsibility (EPR). EPR forces the producer of a
good to assume the “operational or financial responsibility
for the take-back, disposal, recycling, or other disposition
of the product and its packaging after use.” For some prod-
ucts, like electronic waste, a physical take-back approach is
best because the waste is so complex.® For other products,
like packaging waste, a fee-based approach to EPR is bet-
ter because of the impossibility of returning every piece of
packaging to its producer.®

EPR is not a new concept. EPA concluded nearly 50
years ago that EPR was quite feasible, and that it would
have “significant impacts on the post-consumer solid waste
stream.” The Agency still recommends EPR.* Thirty-three
U.S. states have already enacted more than 115 EPR laws,
covering waste from batteries to mattresses. Internation-
ally, EPR laws have also proven effective.* Canada and the
EU both have EPR packaging laws that have significantly
increased recycling rates compared to the United States.”
EPR can help solve resource depletion problems this world
is facing.** The time is ripe to implement a national EPR
system for packaging waste, now that the United States
can no longer export millions of tons of recyclable waste to
China every year.

flecting the externalities associated with excess consumption, would be an
ideal solution. However, the focus of this Article deals only with the exter-
nalities producers should realize.

80. BLACKBURN, supra note 21, at 579. For example, a government could
(1) regulate product design to minimize adverse environmental and social
effects; (2) mandate product take-backs so companies are directly respon-
sible for their products’ end-life; or (3) assess a fee instead of a physical take-
back to make sure companies are responsible for disposal and other waste
management costs. /d. at 579-80.

81. Electronic waste includes phones, computers, and printers. Forcing the
producers of electronic waste to be directly responsible for recycling their
products will increase incentives to design for durability and recyclability.
Further, the manufacturer is best suited to recycle complicated products as
they know the component parts best. Some companies (like Xerox, IBM,
and Dell) have already implemented programs like this. See Sachs, supra
note 26, at 75-76 n.109.

82. For example, forcing producers to collect boxes, wrappers, and containers
would be almost impossible without 100% consumer participation. Further,
both the financial and environmental costs would be astronomical in com-
parison to merely making producers financially responsible for their part of
the current waste cycle. /d. at 76, 84 (“If EPR were implemented through a
physical take-back system rather than up-front fees, products would have to
be tracked and sorted out of the waste stream by brand name—a daunting
bureaucratic challenge with very high transaction costs.”).

83. U.S. EPA, Fourtn RerorT TO CONGRESS: RESOURCE RECOVERY AND
WasTE RepuCTION 93-94 (1977).

84. See NATIONAL RECYCLING STRATEGY, supra note 27, at 29.

85. Product Stewardship Institute, U.S. State EPR Laws, https://www.product-
stewardship.us/page/State_EPR_Laws_Map (last visited May 19, 2022).

86. EPR ror PPP, supra note 56, at 2.

87. Id.

88. 'The effects of an EPR system should ultimately lengthen the depletion rate
of any materials covered under the system since “[d]epletion rates can be
lengthened with greater recycling and reuse or through a lower rate of con-
sumption,” and the purpose of EPR is to internalize the costs and responsi-
bilities of products to force producers to (1) use less material, and (2) design
products to be more recyclable, compostable, and reusable. BLACKBURN,
supra note 21, at 564; Austin, supra note 54, at 236.
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Il. The Current Landscape of Federal
Waste Management and Product
Labeling Laws

The federal government has historically played a minor
regulatory role with solid waste, mostly under the Resource
Conservation and Recovery Act (RCRA).® If the United
States does not implement stronger laws to encourage
recycling, valuable minerals will continue to “[e]scape
from the [eJconomy.” Another regulatory role the federal
government plays is in product labeling, which is vital in
educating consumers about a product’s recyclability. The
Federal Trade Commission (FTC) oversees some product
marketing and labeling in the United States through the
Fair Packaging and Labeling Act and the FTC’s guides
on marketing claims.” However, the FTC guides on envi-
ronmental marketing claims have not gone far enough in
making sure producers educate consumers on what is and
is not recyclable.

A.  RCRA Is Inadequate to Encourage Reuse
and Recycling

In 1976, the U.S. Congress enacted RCRA, amending the
Solid Waste Disposal Act and marking its largest effort yet
to tackle waste.”? But RCRA’s main focus was hazardous
waste; thus, it is wholly ineffective for dealing with the
United States’ current solid waste problem—the sheer vol-
ume of waste being landfilled and incinerated.” For non-
hazardous solid waste, RCRA only prohibited open dumps
and established sanitary landfills.>

In 1980, Congress again amended the Solid Waste
Disposal Act.” Congress’ findings regarding material con-
servation and recovery were enlightening: (1) conserving
materials and decreasing waste could provide significant
savings; (2) solid waste contains valuable materials that,
if recovered, could save increasingly scarce fossil fuels
and virgin materials; (3) recovery of these materials could
reduce municipal burdens on the ever-increasing volume

89. See 42 U.S.C. §§6901-6992k, ELR Star. RCRA §§1001-11011.

90. See NATIONAL RECYCLING STRATEGY, supra note 27, at 11-12 (demon-
strating that resource loss from not properly recovering recyclables hurts
the economy).

91. See infra Section I1.B.

92. See RCRA, Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified as amended
in scattered sections of 42 U.S.C.). RCRA amended the Solid Waste Dis-
posal Act of 1965.

93. See 42 U.S.C. §6942 (requiring only that EPA establish “guidelines to as-
sist” states in establishing solid waste management plans); see also Roger W.
Anderson, The Resource Conservation and Recovery Act of 1976: Closing the
Gap, 1978 Wis. L. Rev. 633, 642 (1978).

94. 42 U.S.C. §6944. The federal government intended only to assist states in
developing plans that encouraged environmentally sound disposal methods,
maximized the utilization of resources, and encouraged resource conserva-
tion. /d. §6941. Further, Congress tasked EPA to develop guidelines that
advised states “how to do it” rather than telling states to “do it,” and the
legislative history supports the federal government’s intent for a backseat
approach. See Anderson, supra note 93, at 664 n.186.

95. Solid Waste Disposal Act Amendments of 1980, Pub. L. No. 96-482, 94
Stat. 2334 (codified as amended in scattered sections of 42 U.S.C.).
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of waste streams; and (4) the technology to conserve and
recover these resources already exists and is feasible.*
While these four findings appeared to portend a shift in
federal waste management policy, Congress’ fifth finding
clarified that they did not; Congress said communities all
had different needs and that “[f]ederal assistance in plan-
ning and implementing such . . . recovery programs should
be available” to these communities.” One of the main
effects was federal grants to implement waste recovery
plans.” Notably, a state could receive these grants by con-
serving resources or by building incinerators.” So, despite
Congress’ recognition of waste recovery’s importance,
Congress ended up spurring more investment into waste
incineration rather than recovery with these grants.'®
Federal regulations are also lacking. EPA requires states
to submit solid waste management plans.” The plans
must provide for and consider resource conservation and
resource recovery.'” However, EPA did not set any mini-
mums for resource conservation and recovery. State plans
are required to provide for adequate practices necessary to
dispose of waste in an environmentally sound manner,"
but “environmentally sound” includes landfills and incin-
erators.” The rest of the provisions on resource recovery
are merely suggestions for states, and are not enforceable. "
Another EPA regulation, 40 C.E.R. §246, deals with
source separation for material recovery. Source separation
is important for efficient and cost-effective resource recov-
ery, because it decreases labor costs and recycling contami-
nation." EPA sets basic minimum separation requirements
for ofhice paper and residential materials."” Yet even these
minimal requirements only apply to federal agencies; the
“requirements” are only recommendations to state and
local governments.”® But even assuming the requirements
applied equally to states, they still would not substantially
increase the United States” recycling rates because of their
limited applicability and scope.'” Therefore, EPA’s current
regulations are not enough to fix the United States’ solid

96. 42 U.S.C. §6941a.

97. Id. (emphasis added).

98. Id. §6948.

99. Assistance is available to states if the Administrator determines that the plan
will conserve resources or recover energy from materials. /4. §6943(c). In-
cineration is the main way to recover energy from “waste.” See supra notes
23-25 and accompanying text.

100. Cf. National Overview, supra note 1 (showing an increase in combustion
with energy recovery of more than 12 times since 1980, while recycling
grew by about four times, even while the amount landfilled continued
to increase).

101.40 C.ER. §§256.01(b), 256.03 (2021).

102. 7d. §§256.01(b)(6), 256.02(a)(2).

103. /d. §256.40.

104. See id.

105. See id. $256.31 (recommending a procurement plan and encouraging devel-
opment of recovery facilities).

106. See Manning & Deskins, supra note 8, at 132.

107.40 C.ER. §§246.200-1, 246.201-1 (2021).

108. See id. §246.100(b).

109. See id. §§246.200-.201 (requiring offices of more than 100 people to sepa-
rate out high-quality paper for recovery, and residential areas of more than
500 people to separate used newspapers for recovery). The rest of the sec-
tion, however, deals with recommendations that do not even bind federal
agencies. /d.
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waste problems, nor does EPA have authority to promul-
gate regulations that will."

The COMMERCE Act would give EPA the authority
to complete these important objectives. Because this long-
recognized problem remains 50 years later, and contin-
ues to worsen, Congress needs to act again. Members of
Congress tried several times in 2021 to implement some
of these policies, but these efforts have not yet become law,
nor did they go far enough."* The COMMERCE Act is
more desirable than these proposed laws because it com-
bines many elements of these bills—and pays for itself,
unlike many of these bills.

B.  Federal Labeling Requirements Are Insufficient
to Educate Consumers

The FTC ostensibly has authority to promulgate regula-
tions dealing with claims about a packaging material’s
recyclability.”> Under this apparent authority, the FTC
has promulgated 16 C.E.R. §260, which deals with envi-
ronmental marketing claims. This regulation reflects the
FTC’s “current views about environmental claims,” and
“help[s] marketers avoid making environmental marketing
claims that are unfair or deceptive.”

According to the FTC, an environmental claim is
deceptive if it is likely to mislead consumers and is key to
their decisions." Further, an environmental claim usually
requires competent and reliable scientific evidence to sup-
port it."s With that evidence, a marketer can make a gen-
eral environmental claim about a product or packaging so
long as it applies to all but minor, incidental components
of that product; however, if that component “significantly
limits the ability to recycle the product, the claim would
be deceptive.”e Although the FTC has authority under

110. See, e.g., NATIONAL RECYCLING STRATEGY, supra note 27, at 30 (recom-
mending analysis of policies to “help inform decision makers nationally”
and “develop[ | recommendations for administrative or legislative action”).

111. See, e.g., Break Free From Plastic Pollution Act of 2021, S. 984, H.R. 2238,
117th Cong. (2021) (proposing a comprehensive series of measures to
reform solid waste management in the United States, including EPR for
packaging waste); RECYCLE Act of 2021, S. 923, H.R. 2159, 117th Cong.
(2021) (focusing solely on educating consumers about recycling, without
a corresponding increase in infrastructure); RECOVER Act, H.R. 2357,
117th Cong. (2021) (authorizing $500 million over the next five years to
increase domestic recycling infrastructure, with no way to pay for it); RE-
DUCE Act of 2021, S. 2645, 117th Cong. (2021) (placing an excise tax on
plastics without considering specific externalities associated with each); Re-
cycling Infrastructure and Accessibility Act of 2022, S. 3742, 117th Cong.
(2022) (establishing grant program to increase recycling in underserved
communities, with no specific appropriations or income to pay for it); Re-
cycling and Composting Accountability Act, S. 3743, 117th Cong. (2022)
(requiring EPA to improve recycling and composting reporting practices).
None of these bills does enough individually. The problems in the United
States” waste stream are multifaceted—they need a multifaceted solution.

112. See 15 U.S.C. §§41-58 (giving authority to manage “unfair and deceptive”
marketing practices, but not specifically delegating requirements to promul-
gate regulations on recyclable claims).

113.16 C.ER. §260.1(a) (2021).

114. Id. §260.2.

115. 7d.

116. Id. §260.3(b). A “minor, incidental component” may make an entire prod-
uct nonrecyclable in many recycling programs if it significantly limits its re-
cyclability. These components could include certain dyes, the shape, the size,
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the FTC Act to take action against a company engaged in
deceptive environmental marketing claims, the FTC does
not regularly enforce these regulations.”

Several problems exist with the current regulations.
First, the FTC does not have specific, delegated authority
to promulgate regulations regarding environmental claims.
Second, a “reasonable consumer” is easily misled by the
recycling symbol found on most plastic packaging, yet this
symbol is exempt from misleading environmental market-
ing claims if placed away from a product’s main label."s
Third, some FTC examples on what is or is not an accept-
able claim seem to be in conflict." Fourth, decades after
the FTC promulgated its regulations, consumers and
producers remain confused about claims’ meanings and
producers’ responsibilities.” Finally, due to the absence
of strong FTC labeling requirements, private standards
and certifying bodies have appeared; these have grown so
numerous that consumers have a hard time understand-
ing and making informed decisions.”* Congress, there-
fore, needs to specifically require the FTC to regulate the
recycling symbol and other environmental claims.

lll. Building the COMMERCE Act

Recently, U.S. states have led the way in trying to decrease
and bring awareness to excess packaging waste. Maine,
Oregon, and California have enacted EPR and labeling
laws that should be a model for the federal government to
follow. Further, countries like Germany and South Korea
have several decades of successful waste management expe-
rience to learn from. Individual states’ solutions are not
enough. The United States should learn from the issues and

ENVIRONMENTAL LAW REPORTER

or other attributes of a product. If labeled as recyclable, this claim would be
deceptive. 1d. §260.12(d).

117. See ¥TC, Legal Library: Cases and Proceedings, https://www.ftc.gov/legal-
library/browse/cases-proceedings (choose “Environmental Marketing” from
Consumer Protection Topics dropdown; choose “Food and Beverages,”
“Consumer Goods (Non Food and Beverage),” and “Retail” under Industry
dropdown) (last visited May 19, 2022) (showing only two cases with com-
plaints and resolutions, neither of which deals with recyclable claims).

118. See 16 C.ER. §260.12(d) ex. 2 (2021) (exempting the “recycling symbol”
from recyclable claims so long as it does not appear in a prominent place
on the packaging). Yet, consumers are often unaware of the technical mean-
ings of these symbols and instead rely on them to indicate their recyclabil-
ity. See Letter from Lynne R. Harris, Senior Vice President, Science and
Technology, Society of the Plastics Industry, Inc., to Office of the Secre-
tary, FTC (May 19, 2008), https://www.ftc.gov/sites/default/files/docu-
ments/public_comments/guides-use-environmental-marketing-claims-
534743-00034/534743-00034.pdf. See also NaTIONAL RECYCLING STRAT-
EGY, supra note 27, at 27 (stating that “[IJabels should be accurate and not
misleading,” and noting the recycling symbol is confusing).

119. For example, example 2 under 16 C.ER. §260.3 can be read as conflicting
with example 2 under 16 C.ER. §260.12(d). The first example speaks of a
trash bag labeled “recyclable,” which is misleading because trash bags are
normally thrown away, leading to no environmental benefit. The second
example speaks of a yogurt container with the recycling symbol (which,
as discussed above, leads consumers to think the product is recyclable) not
being misleading so long as the symbol is not placed in a prominent place.
So, the trash bag in the first example would presumably not be misleading
if it had the recycling symbol on it, even though this would cause the same
deception to consumers as in the first example.

120. See BLACKBURN, supra note 21, at 594.

121. See id. at 594-98.
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adopt the solutions these states and countries have found
along the way.

Although individual states lead the way, the federal gov-
ernment is best suited to implement meaningful recycling
reforms. Individual states are not equipped to handle the
big-picture issues of national material markets and infra-
structure for several reasons. First, if each state had its own
EPR and labeling system, it would be harder for businesses
to comply and they would face higher costs. Every state
that implements its own packaging requirements will add
compliance costs to producers, and potentially jeopardize
the monetary and environmental benefits realized through
effective waste management strategies.'??

Second, a national system of bins and labels will be eas-
ier for consumers to understand when they travel, because
the bins will be uniform. Third, economies of scale dictate
building infrastructure where it would make economic
sense.” The federal government is better equipped than
smaller or less populous states to research and finance sen-
sible infrastructure. Finally, if the United States hopes to
solve its waste problem, the federal government will need
to preempt states actively fighting sustainability.

Setting uniform laws for municipal waste management
across states certainly raises some federalism concerns. For
instance, it would make no sense to set a uniform rate for
landfilling across the country when landfilling is cheaper
in some areas and more expensive in others. Nonetheless,
the federal government could require municipalities to
consider certain factors, including externalities, when set-
ting their own rates. The federal government could also
require municipalities to implement PAYT, or give incen-
tives for meeting reduction targets. These types of regula-
tions would balance the historical local power to manage
waste with the current need for comprehensive reform. But
certain issues are big enough that the federal government
will need to set a strict rule across the board, such as EPR
fees for producers of packaging materials.

State legislation is necessary, and people should encour-
age their states to do more—but trying to solve the recy-
cling crisis state-by-state is not enough. The United States
needs strong, comprehensive federal legislation to tackle

122. Cf Dan Leif, Q&A: Seizing the Moment on Recycling Policy, Res. REcyCLING
(Apr. 19, 2022), https://resource-recycling.com/recycling/2022/04/18/
qa-seizing-the-moment-on-recycling-policy/:

Let’s imagine that three or five more states pass packaging EPR bills

that differ in their approach. We then have a reprise of the disjoint-

ed approach that occurred around state electronics EPR laws from

the early 2000s, each differing in their details. For many companies

and groups, that is a recipe for disaster.
Waste Stream Evaluation, supra note 13, at 41 (noting that a lack of har-
mony between EU Member State policy instruments in waste management
jeopardizes cost efficiency); Rybar, supra note 6 (noting that without a
federal program, companies will face a confusing, complicated, and costly
patchwork of legislation). Several other states have already introduced their
own EPR legislation, or efforts to study EPR, to try to deal with the waste
problem. See, e.g., H.B. 22-1355, 73d Gen. Assemb., 2d Reg. Sess. (Colo.
2022) (requiring governor’s signature as of May 28, 2022, but passed by
House and Senate); H.B. 2399, 31st Leg., 2022 Sess. (Haw. 2022); S.B.
292, 2022 Reg. Sess. (Md. 2022); H. 948, 192d Gen. Ct., 2021-2022 Sess.
(Mass. 2021); A. 10185, 2021-22 Sess. (N.Y. 2022); H. 142, 2021-2022
Sess. (Vt. 2021).

123. EPR ror PPP, supra note 56, at 1.
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this crisis. Moreover, federal legislation on this issue should
be feasible—“[rlecycling is ‘one of those few things that
can really attract people from both sides of the aisle.”—
and viewed properly, the COMMERCE Act has aspects
that both parties could get behind.

More recycling in the United States will create more
jobs and spur economic growth.'> Domestic recycling also
will ensure access to materials and decrease dependence
on imports. Recycling more will decrease emissions and,
when done right, decrease negative health effects to those
long impacted by U.S. waste practices. Finally, the COM-
MERCE Act aims to be budget-neutral, which should
appeal to those concerned with impacts on the deficit and
national debt. Each of these effects is something that mem-
bers of Congress could and should support—creating an
opportunity for bipartisanship during a moment of much-
needed change.

The COMMERCE Act proposes that federal legisla-
tion, at a minimum, needs to (1) repeal subsidies for virgin
material producers; (2) create a national EPR system for
packaging and single-use products that accurately reflects
the externalities associated with these materials'¥; (3) dic-
tate product labeling and packaging standards to increase
consumer awareness of what to do with, and what actually
happens to, their waste; and (4) create standard recy-
cling bins for different materials that allow municipali-
ties to easily add new materials to their recycling stream
when feasible.” Each of these proposals is within the fed-
eral government’s power to tax, spend, and regulate com-
merce. And the federal government can implement them
using existing agencies, without the need for new agencies
or organizations.

A.  Congress Must Repeal Virgin Material
Subsidies

The federal government must take the first step of the
COMMERCE Act because states are unable to. The gov-
ernment needs to reform the tax code to eliminate virgin
material “subsidies that promote unsustainable consump-
tion and technologies.” As described above, the federal
government has long encouraged mining new minerals
and materials by giving producers special tax benefits.”
Congress should immediately repeal certain provisions
from the tax code to eliminate these special tax breaks that
producers of reprocessed materials do not enjoy.

124. Marissa Heffernan, Conference Panelists Outline State of Plastics Recycling
Polz'cy, Res. RecycLiNG: Prastics RecycLing Uppate (Mar. 7, 2022),
https://resource-recycling.com/plastics/2022/03/07/conference-panelists-
outline-state-of-plastics-recycling-policy/.

125. REI REPORT, supra note 28, at 1; BANDHAUER ET AL., supra note 61, at 5,
10-11.

126. See discussion infra Section IILA.

127. See discussion infra Section IIL.B.

128. See discussion infra Section 111.C.

129. See discussion infra Section II1.D.

130. BLACKBURN, supra note 21, at 566.

131. See supra Section L.B.1; see also, e.g., 26 U.S.C. §§167(h), 611-617.
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First, Congress should repeal 26 U.S.C. §167(h), which
allows businesses to deduct expenses paid when exploring
or developing oil or gas within the United States. Second,
Congress should repeal those parts of 26 U.S.C. §263(c)
and (i) that deal with deductions for oil and gas drilling.
Third, Congress needs to clean up 26 U.S.C. §§613 and
613A to repeal mineral subsidies dealing with oil, gas, and
oil shale.”» Fourth, Congress must strike 26 U.S.C. §§43
and 451, which give a credit for projects that enhance oil
recovery beyond what a producer would reasonably expect
from a site, and a credit for oil and gas produced from
marginal wells. Finally, Congress should strike 26 U.S.C.
§7704(d)(1)(E), to eliminate income generated from gas
and oil from qualifying as deductible income.

Each of these is a special subsidy that has the effect of
driving down the cost of virgin plastics, which makes recy-
cled material less competitive. Eliminating them will put
businesses trying to recycle materials and businesses min-
ing for virgin materials on more equal footing, allowing for
fairness and competition in the marketplace.

These proposals are not new. However, they have yet
to pass. The Clean Energy for America Act included these
proposals, yet they were subsequently stripped from the
Build Back Better Act, despite being part of President Joe
Biden’s campaign pledges.”* Despite this, “[r]ecycling is an
incredible area for bipartisanship—one where we can do
good for our planet and our economy at the same time,”
and, if built in to a larger proposal based on recycling, may
be more palatable to members of Congress.

Indeed, “[tJhere is no reason that the fossil fuel industry
deserves special privileges over other businesses.” Repeal-
ing these tax breaks will fund other parts of the COM-
MERCE Act—each part is necessary and works together
to pay for itself. For example, the increased tax revenue
from Part A and the EPR fee from Part B will pay for the
increased investments in education and infrastructure
from Part B and the uniform bins from Part D.

Finally, Congress should commission the Internal Rev-
enue Service (IRS) to prepare a report indicating other tax

132. See 26 U.S.C. §613(a) (allowing a taxpayer to take an allowance of up to
100% of taxable income for depletion of oil and gas properties); id. $613(b)
(2)(B) (allowing a taxpayer to depreciate 15% of the gross income from oil
shale properties); id. S613A (allowing a taxpayer to depreciate certain oil
and natural gas income).

133. Congress must repeal other provisions of the tax code to help the U.S. tran-
sition to cleaner energy. See Clean Energy for America Act, S. 1298, 117th
Cong. tit. V (2021). However, this Article focuses on tax credits for oil and
gas—major components of most plastic production, and necessary to keep
the plastics industry from becoming the main climate driver in the United
States. See E.A. (Ev) Crunden & Ana Faguy, Plastics Poised to Overtake Coal
as Climate Driver, E&E News (Oct. 21, 2021), https://subscriber.politi-
copro.com/article/eenews/2021/10/21/plastics-poised-to-overtake-coal-as-
climate-driver-282248; see also Roland Geyer et al., Production, Use, and
Fate of All Plastics Ever Made, 3 Sc1. Apvances 1, 1 (2017) (noting that the
vast majority of plastics are made from fossil fuels and are not compostable).

134. Koss, supra note 306.

135. Press Release, U.S. Senate Committee on Environment and Public Works,
Carper, Capito, Boozman Applaud EPW Passage of Recycling and Com-
posting Legislation (Apr. 7, 2022), https://www.epw.senate.gov/public/
index.cfm/press-releases-democratic2ID=DA9117D7-7138-49F4-B2A8-
661CIEG8CI1AL.

136. Koss, supra note 36.
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breaks that encourage producing or consuming raw timber
or minerals over recycled materials. The IRS could recom-
mend a repeal or a phaseout to Congress. Based on other
policy goals, Congress may decide these other recommen-
dations are not as vital to repeal as the oil and gas incen-
tives. Driving down virgin plastic production is the most
vital, because plastic is the least recycled and most harmful
of packaging materials.”

Repealing these tax breaks will have several positive
effects on the issues recycling faces in the United States.
First, producers buying virgin materials for their packag-
ing will finally have to pay the true costs of these materials,
rather than a subsidized cost. This will drive up demand
for recycled material and simultaneously increase private
investment in recycling infrastructure to meet increased
demand.”® Second, it will increase tax revenue because of
the decreased tax subsidies. The federal government should
use this revenue to pay for other parts of this Act, including
grants for infrastructure and consumer education. Repeal-
ing these tax breaks is necessary; combining the rest of the
COMMERCE Act’s proposals will further augment these

positive effects.

B.  Creating an EPR System for Packaging and
Single-Use Products

The second step needed to reimagine waste management
in the United States is enacting a suitable EPR system for
packaging material and single-use products: “Going a step
further, [Congress] can realign tax policy to encourage the
behavior and focus [businesses] need.”» Indeed, “[t]here
are [some] externalities that simply have to be hemmed
in through regulations.”* Maine’s and Oregon’s recently
passed laws are a helpful guide for Congress in creating a
national EPR system, with one important caveat—Maine
and Oregon both create a producer responsibility organiza-
tion that would be unnecessary at the national level.

1. Overview of Maine’s and Oregon'’s
Recent Laws

On July 12, 2021, Maine was the first state to pass legisla-
tion implementing a statewide EPR system for packaging
waste."! Oregon followed shortly thereafter, enacting EPR
legislation on August 6, 2021."> Oregon’s act is much more

137. See GLoBAL PrasTICS OUTLOOK, supra note 27, at 19, 21-22 (showing only
9% of plastic waste is recycled and that the plastic leakage from the rest is
posing substantial risks to human health and the environment).

138. Cf. id. at 24 (showing that the secondary plastics market is intimately tied to
that of virgin materials).

139. BLACKBURN, supra note 21, at 566.

140. Bruce Kahn, Keynote Speaker, Vermont Law Journal Symposium, Ba/-
ancing Corporate & Activist Interests: Clean Energy, Wildlife Protection, and
Land Use Reform, Vimeo: VT. L. ScH., at 1:24:43 (Nov. 5, 2021), https://
livestream.com/vermontlawschool/events/9922547.

141. State of Maine Legislature, Summary of LD 1541, https://legislature. maine.
gov/LawMakerWeb/summary.asp?ID=280080518 (last visited May 19,
2022).

142. See Modernizing Oregon’s Recycling System, 2021 Or. Laws 681.
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detailed than Maine’s law and has more requirements.
For example, Maine’s law deals specifically with packag-
ing material." It does not touch on single-use products or
other products that often end up in landfills, like paper.'

On the other hand, besides EPR, Oregon also attempts
to deal with product labeling, composting, and marine
cleanup.”® Further, Oregon places a lot of emphasis on
comingled recyclables and their potential harm to an
efficient recycling system.s Although more complex,
Oregon’s law will go a lot further in achieving important
recycling objectives.

Maine’s and Oregon’s EPR systems require producers to
join an organization and pay a fee to that organization for
all packaging waste they produce.'” The organizations will
oversee collecting and disbursing these fees."® Maine will
have a bidding process to choose an organization; in Ore-
gon, organizations submit plans to the state agency, sub-
ject to approval. Therefore, in Oregon, there will likely
be multiple organizations trying to administer an already
complex system. As argued below, the federal government
does not need a separate organization to manage an EPR
system for packaging waste, saving money and red tape.’

Both states exempt certain producers, which would also
be unnecessary at the federal level. In Oregon, small pro-
ducers are exempt from being a member of the organiza-
tion.”" Also, for producers with less than $10 million in
gross revenue or who sold less than five tons of covered
products in a year, there will be a uniform fee, rather than
a per-ton rate.’> However, in Maine, producers are exempt
if, in the past year, they (1) realized less than $2 million
in gross revenue; (2) used less than one ton of packaging
material; (3) realized more than 50% of their total gross
revenue from salvages or the like; or (4) sold perishable

143. ME. REv. STaT. ANN. tit. 38, §2146(1)(I) (2021).

144. See generally id.

145. See Modernizing Oregon’s Recycling System §§26a, 36, 41.

146. See id. §19 (prohibiting certain commingled recyclables in the waste stream);
id. §22(3)-(5) (determining which materials are appropriate to commingle);
id. §§24-25 (charging a contamination management fee and processor com-
modity risk fee to producers for the cost of separating commingled recy-
clables and disposing nonrecyclable waste mixed in); id. $§$37-39 (requiring
certification and a permit to establish and operate a comingled recycling
processing facility after a certain date). See also Manning & Deskins, supra
note 8, at 114-17, 121, 131-32 (explaining the problem of commingled
recycling streams (“single-stream recycling”) and potential solutions in the
United States); Waste Stream Evaluation, supra note 13, at 50 (showing the
need to reduce contamination in the recycling stream for increased recycling
to take place).

147. See ME. Rev. Stat. ANN. tit. 38, §2146(6) (2021); Modernizing Oregon’s
Recycling System §4(1)-(2).

148. ME. Rev. Star. ANN. tit. 38, §2146(3), (6) (2021); Modernizing Oregon’s
Recycling System §§11, 13-15.

149. ME. Rev. Stat. ANN. tit. 38, §2146(3)(A) (2021); Modernizing Oregon’s
Recycling System §§6-7 (meaning Oregon could have many organizations).

150. See discussion #nfra Section 111.B.4.

151. Modernizing Oregon’s Recycling System §5. The Oregon law defines a
“small producer” as a nonprofit; a public body; a company with less than
$5 million in gross revenue or who sold less than one ton of covered prod-
ucts into Oregon in a year; a beverage manufacturer who sells less than five
tons of covered products a year; a restaurant that sells food intended to be
consumed immediately and does not produce food service ware; or who op-
erates a single retail establishment that is not a franchise and has no online
sales. /d. $2(32)(a)-(g).

152.1d. §11(6).
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food packaged in less than 15 tons of packaging materi-
al.» These exemptions mostly target smaller producers that
might not be able to easily calculate the amount of packag-
ing they send into individual states.

As opposed to the state systems, a federal EPR system
with a self-reporting mechanism would not need to exclude
smaller producers. First, because the fee would remain the
same throughout the nation, producers would not need to
differentiate between geographic boundaries. Small pro-
ducers would only have to know how much they sell in the
United States every year, rather than try to calculate how
much product they sold into Maine, Oregon, and so on,
which would be more difhcult on smaller producers. And
second, their fee would be easy to calculate based on their
business records, which, if accurately kept, should reflect
all materials purchased and sold each year.

Maine and Oregon also set their fees differently. In
Maine, for producers covered under the law, there will be
a fee based on the net weight or volume of each type of
packaging material used.”* The fee is not set out in the law.
Instead, the Maine Department of Environmental Protec-
tion will adopt rules “setting forth the manner in which
such payments must be calculated for packaging material
that is readily recyclable and packaging material that is
not readily recyclable.” These rules “must be designed to
incentivize the use . . . of packaging material that is read-
ily recyclable and disincentivize the use . . . of packaging
material that is not readily recyclable.”*¢ Ultimately, a pro-
ducer may reduce or eliminate fees owed in Maine in two
ways: (1) by setting up an alternative collection and man-
agement program, subject to approval by the department'”;
or (2) by reducing the amount of packaging material used.

However, in Oregon, the organization assesses the fee,
rather than the state agency.” The organization must look
at several factors. First, the fees must meet the organiza-
tion’s obligations. Second, the fees must differentiate
between types of covered product, material, and format.'
Third, each material must have its own base fee.'" Fourth,
there should be a separate, higher fee for products not
accepted by recycling collection programs in the state.”
Fifth, the fees must incentivize producers to reduce envi-
ronmental and health impacts by charging lower fees for
lower impacts and vice versa.'® When assessing environ-
mental impacts of materials, an organization should look
to (1) the post-consumer content of the material, (2) the
product-to-package ratio, (3) the choice of material, (4) life-
cycle environmental impacts, and (5) the recycling rate of
the material.* Oregon lists more factors to consider when

153. ME. Rev. Stat. ANN. tit. 38, §2146(2)(A)-(D) (2021).
154. Id. §2146(6).

155.1d.

156. Id.

157. 1d. §2146(8).

158. Modernizing Oregon’s Recycling System §11(1).
159.1d.

160. Id.

161.1d. §11(2).

162.1d. §11(3).

163.1d. §11(4).

164. Id. §11(4)(a)-(e).
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setting a fee than Maine does. Similarly, Congress should
give a nonexclusive list of externalities for EPA to consider
when setting its fee.

Maine and Oregon require their organizations to dis-
burse fees in different ways, but with similar goals. Maine’s
organization will manage a packaging stewardship fund
to deposit and disburse collected fees.'® The organization
may then disburse funds in four ways: (1) to reimburse par-
ticipating municipalities for their costs in collecting, trans-
porting, and processing packaging materials, among other
things'; (2) to cover the costs of the stewardship organiza-
tion'’; (3) to pay the department applicable fees, includ-
ing those incurred in adopting rules*; and (4) to support
investments in education and infrastructure that support
the recycling of packaging material.> On the other hand,
Oregon’s organization will be directly responsible for all
the law’s obligations, but it must also compensate local
governments and service providers for some of their waste
management costs."”’

Ultimately, the Maine and Oregon EPR systems are
well-thought-out laws that ought to reduce waste within
those states. However, the small size of these states and their
economies will limit their laws’ effects. The federal govern-
ment needs to implement this kind of system on a national
basis to have sufficient effects on the recycling crisis. And,
as stated above, it will be inefficient, costly, and confusing
if every state adopted its own EPR system with its own
nuances.”" Further, as discussed below, the added costs of
a managing organization are unnecessary: the government
already has all the tools it needs to implement a successful
EPR system without new agencies or organizations.”

2. The EU and Germany Provide
Long-Term Examples

Maine’s and Oregon’s laws are too new to see their effects
yet. But international examples have been around for
many years, and have shown much success. Europe leads
the world in efforts to manage plastics, partly due to “the
proactivity of the EU and its ability to fund innovation
and research.”” In 1994, the EU released its Directive on
Packaging and Packaging Waste that recognized producer
responsibility for packaging waste.” The EU encouraged
Member States to take measures to “introduce producer
responsibility to minimize the environmental impact of
packaging.”” The EU directive sets forth essential require-

165. ME. REv. STaT. ANN. tit. 38, §2146(12) (2021).

166. See id. §2146(9)-(10), (12)-(13) (reimbursing municipalities at the median
per-ton rate of managing waste in the state, hoping to incentivize munici-
palities to reduce costs).

167. 1d. §2146(12)(B). The organization must be audited annually. /.

168. See id. §2146(12)(C), (13).

169. See id. §2146(11), (12)(D).

170. See Modernizing Oregon’s Recycling System §§6, 13-15.

171. See discussion supra Part I11.

172. See discussion #nfra Section 1I1.B.4.

173. CARMICHAEL, supra note 2, at 2.

174. See European Parliament and Council Directive 94/62/EC, 1994 O.]. (L
365) 1.

175.Id. art. 4.
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ments for packaging composition, reusability, and recover-
ability to standardize marketable waste for recycling.”

Since then, every Member State in the EU has adopted
EPR legislation.”” And packaging waste recycling has con-
sistently increased within the EU.” Implementing EPR
systems and other policies has been very effective in meet-
ing the EU’s recycling goals.”

Like the United States now, Europe had its own dif-
ficulties in managing waste and implementing effective
policies. The EU’s 1994 Directive on Packaging and Pack-
aging Waste resulted from EU Member States complain-
ing about the lack of harmony between national waste
policies.” Because each Member State had its own legisla-
tion, Member States and producers requested comprehen-
sive legislation that would harmonize the management of
packaging waste.” Similarly, the lack of harmony between
states’ waste management hinders U.S. recycling efforts.™
The United States must therefore harmonize management
of EPR systems across the nation.

Other problems in the EU included increased costs
associated with setting up new waste management systems,
and costs of setting up new EPR systems; in spite of that,
these costs were mitigated—indeed overcome—by sav-
ings realized from decreased virgin material extraction and
use, decreased greenhouse gas emissions, diversion from
the landfill, and landfill infrastructure savings.*® Further,
Member States that struggled to reach the EU’s recycling
targets had the same issues the United States does now: a
lack of infrastructure, a high dependence on landfilling,
administrative and instructional drawbacks, and inefhi-
cient source separation of waste.”® Many of these countries
overcame these problems. By also overcoming these prob-
lems, the United States will realize the high recycling rates
and economic advantages the EU now sees.™

Within the EU, Germany models best waste manage-
ment practices.’® Part of the reason Germany leads “is its
lifecycle approach, including efforts to build a circular
economy for plastics.” In fact, Germany’s law inspired
the EU’s 1994 directive.”™ Germany’s packaging ordinance
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176. Waste Stream Evaluation, supra note 13, at 6.

177. Sachs, supra note 26, at 68.

178. European Environment Agency, Treatment of Packaging Waste in the EU-15,
https://www.eea.curopa.cu/data-and-maps/figures/treatment-of-packaging-
waste-in-the-eu-4 (last modified Nov. 29, 2012); Waste Stream Evaluation,
supra note 13, at 49.

179. Waste Stream Evaluation, supra note 13, at 3-4, 18, 22. See also GLOBAL
Prastics OUTLOOK, supra note 27, at 24 (explaining that EU policies to
simultaneously “push” supply through EPR and “pull” demand through re-
cycled content targets have strengthened secondary material markets).

180. Waste Stream Evaluation, supra note 13, at 5-6.

181. /d.

182. See supra Section 1.B.2.

183. See Waste Stream Evaluation, supra note 13, at 36, 42.

184.1d. at 18.

185. But see AbAM GENDELL & RACHEL STONER, EXTENDED PRODUCER RESPON-
SIBILITY FOR PACKAGING: ELEMENTS AND OuTcoMmes 3-11 (2021) (showing
an increase in recycling rates with EU EPR programs, but recommending
specific consideration of recycled content, design-for-recycling, and end-
market values in EPR programs to achieve these outcomes).

186. CARMICHAEL, supra note 2, at 2.

187. Waste Stream Evaluation, supra note 13, at 7.

188. Id. at 14.
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is so effective because it internalizes waste costs to produc-
ers; Germany’s system requires producers to pay a licensing
fee to use a packaging logo that indicates its recyclability.™
The fee to use the logo increases with the nonrecyclabil-
ity of the packaging, which internalizes to producers the
increased costs of managing harder to recycle waste.”” Ger-
many’s EPR system caused packaging volume to decrease
by 4% over nine years, while packaging recovery rates
went from 37% to 77%."" In contrast, packaging volume
increased by 15% to 20% in the Netherlands, which ran a
voluntary recycling program."

A government that mandates a well-organized EPR
system will see its recycling rates rise. On the other hand,
a government that runs a voluntary recycling program is
likely to see waste volume increase and the recyclability of
goods and packaging decrease. The United States has many
good examples of EPR systems to follow, both nationally
and internationally. To significantly increase recycling, the
United States must mandate EPR like Germany, rather
than recommend it like the Netherlands.

3. Main Features of a Federal EPR Fee
for Packaging Material

The United States should implement its own EPR law,
which will streamline state systems like EU Member States
saw.”> Congress should draw from the best parts of each
EPR law without following examples that will add unnec-
essary cost or complexity to the system.

Like Maine, Oregon, and Germany, a U.S. federal EPR
system should charge producers a fee to make them inter-
nalize the externalities of their waste. For packaging, a
fee-based EPR system is better than a producer take-back
approach, because waste collection systems are already
running in many municipalities.”* Further, it would be
almost impossible for producers and consumers to sort and
send back the thousands of different types of packaging
currently in use. It will therefore be cheaper and less com-
plex for producers to pay for a system already up and run-
ning than to try and implement their own. Nevertheless,
like Maine’s law, the government should allow producers
to mitigate the fee if they show they have a packaging take-
back or reuse system in place with a minimum efhicacy.
But the burden must be on the producer to show facts that
allow them to mitigate their fee.

189. Sachs, supra note 26, at 69.

190. /d.

191. Margaret Walls, Extended Producer Responsibility and Product Design: Eco-
nomic Theory and Selected Case Studies, REs. FOR FUTURE, Mar. 2006, at 38.

192. Id.

193. See supra notes 173-79 and accompanying text.

194. See Elena Bertocci, Maine and Oregon: The New Frontiers of Packaging EPR,
Prop. STEwARDsHIP INST., at 14:50-16:32 (Oct. 27, 2021), http://www.
productstewardshipinstitute.net/audiofiles/PSI_2021-10_ME-OR_Pack-
aging_Laws_Webinar_Recording 1080p.mp4 [hereinafter Maine and Or-
egon] (describing that Maine decided to go with a fee rather than a take-back
approach like it has for other products because of the unique attributes of
packaging materials).
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This fee is a type of excise tax, yet an EPR fee is a better
solution than a simple excise tax.”> A well-designed EPR
system is different from a simple excise tax because fees are
calculated to internalize producers’ externalities for specific
materials and their recyclability, whereas a simple excise tax
is just a flat fee that does not accurately reflect externali-
ties.”* An EPR system with a true Pigouvian tax can curb
waste and improve recycling at a higher rate than a simple
excise tax."”’

Additionally, authorizing EPA to determine the fee
allows it to be more flexible and respond to changing mar-
ket conditions as recycling infrastructure increases and
waste management costs decrease in the United States.
Further, a simple excise tax would require Congress to
reassess and amend the tax code every so often. This is
not a good idea for the same reason Congress should not
have put virgin material subsidies in the tax code—now,
even with wide support, Congress still has a hard time
repealing them.”

Therefore, a national EPR system with a Pigouvian tax
for packaging waste is best suited to decrease waste and
increase resource recovery. Specifically, this fee should
make producers responsible for negative externalities of
waste disposal and environmental costs: collecting, trans-
porting, and disposing of waste; re-mining a virgin material
lost to the landfill; cleaning up litter from single-use prod-
ucts; cleaning up communities long stuck with the adverse
effects of American waste’; and paying for increased emis-
sions and other negative effects on climate that certain
materials produce.* Only once producers internalize their
products’ real costs will they have incentives to decrease
waste and make products more recyclable.>

Like Maine gave its state agency authority to set the
fee, Congress should also give EPA authority to set fees
for packaging waste. Congress should make clear that the
fees should consider externalities throughout the front- and
back-end of a material’s life. For example, EPA should con-
sider increased environmental justice issues, greenhouse gas
emissions, and pollution concerns associated with virgin
material production and disposal. Because these concerns
are generally lower with recycled content, fees for recycled

195.See REDUCE Act of 2021, S. 2645, 117th Cong. (2021), for an example
of a simple excise tax, which sets a flat rate for all types of plastic that would
need additional congressional action to adjust to changing market condi-
tions over the years.

196. See supra notes 80-82 and accompanying text.

197. See Ulrik Boesen, Federal Plastics Tax Is Not a Good Revenue Raiser, Tax FounD.
(Sept. 30, 2021), hteps://taxfoundation.org/federal-plastics-tax-proposal/.

198. See Koss, supra note 36 (reporting hard lobbying against proposals to repeal
oil and gas subsidies).

199. These communities tend to be poorer, and have a higher rate of Black,
indigenous, and people of color. See supra note 26; Julia Mizutani, /n the
Backyard of Segregated Neighborhoods: An Environmental Justice Case Study
of Louisiana, 31 Geo. ENv't L. REv. 363, 364-70 (2019). Producers should
also pay the costs of treating the increased rates of asthma and other nega-
tive health effects caused by living next to the dumps and incinerators
placed close to these communities. See NATIONAL RECYCLING STRATEGY,
supra note 27, at 7.

200. See Crunden & Faguy, supra note 133.

201. Sachs, supra note 26, at 75-76.
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packaging material should be less than fees for packaging
material made from virgin materials.

Similarly, some materials do not have value as a com-
modity: municipalities should not collect these materials
for recycling,” and the fees associated with these materi-
als should increase. Fees should also increase for materi-
als that cannot be recycled or that can only be recycled
a limited number of times, like plastics.® These fees are
necessary because producers choose to make packaging
hard to recycle.

On the other hand, proper recycling results in fewer
externalities, and producers should be rewarded with a
lower fee for using materials that can be, and are, recy-
cled.» This incentive will drive up demand for recycled
materials, simultaneously increasing private investment in
infrastructure and increasing recycled material’s competi-
tiveness in the market. At the same time, this fee will have
a positive effect on sustainability’s first two goals: reducing
and reusing. To avoid the fee, producers will reduce the
amount of packaging in products and find ways to reuse
packaging so it does not wind up in the waste stream.

The EPR fee should pay the COMMERCE Act’s costs
for recycling education and infrastructure in the United
States, and for grants to municipalities to buy new, uni-
form bins across the country. True, the United States is
already making investments in its recycling infrastruc-
ture. For instance, the recently passed infrastructure bill
included $275 million in grants to improve recycling man-
agement and infrastructure for post-consumer materials,>”
and $75 million for consumer education about recycling.>

Yet, the United States needs $17 billion in infrastructure
investment over the next five years to make recycling acces-
sible and ubiquitous.”” These investments would almost
double their return in economic benefits over 10 years, and
add 200,000 new jobs.”* But taxpayers should not foot this

202. Kate Krebs, Presentation, iz Packaging Workshop, supra note 14, at 100-01.
Some resins are worth more to recyclers, and are therefore more likely to get
recycled. The resins that are easier and worth more to recycle will be recycled
at a higher rate; therefore, the EPR system should account for the lower
waste produced by these plastics. See ROMER, supra note 63, at 54-55; U.S.
EPA, supra note 3.

203. See JoLTREAU, supra note 63, at 2 (explaining that plastics degrade during
the recycling process and therefore can only be recycled a limited number
of times); Geyer et al., supra note 133, at 2 (“Recycling [of plastics] delays,
rather than avoids, final disposal.”). Even the most recyclable plastic, poly-
ethylene terephthalate (PET), still needs at least 50% virgin plastic to retain
its structure. Whereas glass and metal can be recycled endlessly with the
proper facilities. JOLTREAU, supra note 63, at 2.

The Italian model is a good example for EPA of a fee structure that
recognizes this. For example, in Italy, the fee for one ton of steel packaging
is 50 times lower than the most recyclable type of plastic, and 123 times
lower than the least recyclable type of plastic. See Dominic HoGG ET AL,
STUDY TO SUPPORT PREPARATION OF THE COMMISSION'S GUIDANCE FOR Ex-
TENDED PRODUCER RESPONSIBILITY SCHEMES 162-66 (2020).

204. See, e.g., JOLTREAU, supra note 63, at 4 (describing how almost 5% of
France’s total emissions were avoided due to recycling).

205. See Infrastructure Investment and Jobs Act of 2021, Pub. L. No. 117-58,
div. J, tit. VI, 135 Stat. 429, 1404 (appropriating $275 million for grants
under $302(a) of the Save Our Seas 2.0 Act); 33 U.S.C. §§4281-4282 (giv-
ing EPA authority to give grants to states to support recycling programs and
infrastructure).

206. Infrastructure Investment and Jobs Act §70402.

207. BANDHAUER ET AL., supra note 61, at 6.

208./1d. at 5, 10-11.
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bill; the producers of the United States’ excess waste must
pay for it. If producers invest in infrastructure directly, they
will also receive the economic benefit of these recyclables.

Some argue that taxpayers will foot the bill anyway,
when producers increase prices to reflect EPR fees; they
argue that this kind of EPR system is regressive and hurts
the poor.>” However, this assumes that businesses will just
increase prices and not change their behavior in the face
of this new system. But EPR encourages lesser volumes of
more recyclable waste. So, businesses that choose more sus-
tainable packaging will purchase less packaging material
and pay a smaller fee.® Ultimately, this will allow these
businesses to keep products at lower prices.

As consumers do now, they will choose the lower-priced
products—which will now be the more sustainable prod-
ucts. Consumers will reject the higher-priced, less sustain-
able alternatives. This will cause demand to shift toward
the “greener” alternative, which will cause more busi-
nesses to choose better packaging materials.”" Just as now,
the market will keep prices low. But because of the EPR
fee, recycled material will be the lower-priced and higher-
demanded material.

4.  Congress Should Authorize Existing Agencies
to Implement EPR

An effective EPR system for packaging does not need a
separate managerial organization, because the federal gov-
ernment already has the expertise and capacity to handle
a national EPR system for packaging waste. EPA, the IRS,
and the FTC are already well equipped to quickly imple-
ment a national EPR system. EPA is the United States’
most qualified agency for assessing environmental harms,
and already has a wealth of experience and knowledge
about U.S. waste management.”> The IRS already has the
experience and infrastructure to collect and enforce peri-
odic payments from businesses across the country. Finally,
the FTC understands labeling and has decades of experi-
ence about how consumers think, which will allow them to
create clear national standards.

Not creating a separate managerial organization or
agency would have benefits that Maine and Oregon will
not see. First, a federal system will lower administrative
costs and confusion between agency-organization man-
agement. Administrative costs will be lower because the
United States already has these agencies. Both systems will
need increased agency capacity, whether to oversee the pro-
gram or to oversee the organization. But the extra costs
of a new organization will be cut by making the Agency
directly responsible for effecting the EPR program. Sec-

209. See, e.g., Boesen, supra note 197.

210. See supra note 88 and accompanying text.

211. See Robyn White, Higher Food Costs Due to EPR “Unlikely,” LETSRECYCLE
(Nov. 2, 2021), https://www.letsrecycle.com/news/higher-food-costs-due-
to-epr-unlikely/ (noting that it will be “up to businesses to decide” whether
to increase prices under EPR).

212. See generally, e.g., National Overview, supra note 1; U.S. EPA, supra note
3; U.S. EPA, Sustainable Materials Management, https://www.epa.gov/smm
(last updated Apr. 28, 2022).
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ond, each organization added to the system can increase
confusion, and producers in Oregon may choose to cre-
ate an organization for each type of material. This would
unduly complicate the system and increase costs.

Finally, unlike Germany, where a producer respon-
sibility ~organization for product take-backs grew
organically,”® municipalities already have a system of pri-
vate waste management contracts: these systems should
not be unnecessarily interfered with. The EPR system
needs to charge producers the real costs of their waste
and feed those charges back into the system, while mak-
ing it more efficient and sustainable. Although it is dif-
ficult to calculate the costs of externalities, EPA has the
ability and resources to approximate the appropriate fees
to charge producers of waste.”*

Congress should therefore delegate much of the author-
ity to implement this EPR system to EPA, starting with
several immediate responsibilities. First, EPA needs to
fully assess externalities associated with each type of waste.
This assessment must include unrealized environmental
and social costs of (1) mining and producing virgin raw
materials; (2) the difficulty of recycling certain materials;
(3) landfilling valuable resources; (4) impacts to communi-
ties that are disproportionately affected by waste incinera-
tion and landfilling; (5) impacts to foreign countries that
are harmed by exported American waste; and (6) collect-
ing, sorting, and processing waste. Using this information,
EPA should assess a base per-ton fee for different packag-
ing materials.

After EPA assesses the base fee, it should assess addi-
tional fees that will incentivize increased recycling in the
United States. The fee should distinguish between types
of material, including between different types of plastic
that are more, or less, recyclable.”” EPA should also con-
sider increasing fees for packaging with various features
that make it harder to recycle, such as adding certain
dyes, mixing layers of different plastics, or adding labels
or other materials that a consumer must remove to make
an item recyclable.>

If it so chose, EPA could also decide to add a yearly pre-
mium on producers who have not either decreased their
packaging or increased its recyclability.” These higher fees

213. Sachs, supra note 26, at 69.

214. See, e.g., U.S. EPA, FuLL CosT ACCOUNTING FOR MUNICIPAL SOLID WASTE
MAaANAGEMENT: A HanDpBOOK 5-10 nn.5-7 (1997) (EPA 530-R-95-041)
(acknowledging the difficulties in calculating external social and environ-
mental costs of waste management, but nevertheless laying a foundation for
how to do so).

215. See GLosaL Prastics OUTLOOK, supra note 27, at 17 (“[Vlarious plastics
have different lifetimes, recyclability, and risks to the environment and to
human health.”).

216. See, e.g., Break Free From Plastic Pollution Act of 2021, S. 984, 117th
Cong. §12102(b)(3)(B)(iv) (2021) (requiring consideration of the higher
cost of managing products with certain designs, labels, or bonded materi-
als). See also Katz, supra note 24 (“[P]lastic packaging has become increas-
ingly complex, with colors, additives, and multilayer, mixed compositions
making it ever more difficult to recycle.”). Of course, Congress could also
authorize EPA to ban items from the waste stream that they determine are
extra harmful—like Styrofoam.

217. See National Fed’'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 567 (2012)

(“[T]axes that seek to influence conduct are nothing new.”); see also Janet
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will incentivize producers to use more recyclable materi-
als. EPA should reassess these fees every five years as sys-
tem capacity and recycled content increases, and as other
externalities shift due to the new system. Giving EPA this
flexibility over the fee will allow for an EPR system that is
more responsive to changing market conditions, unlike a
simple excise tax.

After calculating the appropriate fees, EPA may then
recommend the fee structure to Congress, which Congress
should adopt into the Internal Revenue Code. The IRS has
the authority to hold producers responsible for their fees:
this includes its current powers to audit, and to file tax liens
and levies to make sure businesses comply.”* Ultimately,
the fees should be easy enough to understand and calculate
that each producer can assess their fee based on their yearly
business records. Like IRS Form 6627, the IRS can create
a new form that attaches to Form 720.2®

Similar to Form 6627, this new form will have line items
for businesses to report the weight and type of materials
used for packaging or single-use products. Businesses can
self-assess their material use and calculate the fee owed by
multiplying the amount of material used with the rate set
forth in the Internal Revenue Code. Businesses will then
pay the fee with their taxes. Businesses that do not pay
their fees will face the same consequences as if they chose
not to pay their other taxes.

These fees are constitutional under U.S. Supreme Court
precedent, and are not an impermissible penalty, for sev-
eral reasons. First, just because Congress has a regulatory
purpose of enacting this fee to decrease material use and
promote recycling does not make it invalid.>* Second, this
fee is distinguishable from the tax the Court struck down
in Child Labor Tax Case>* The fee is generally applicable
to all businesses, it is commensurate with the amount of
materials used, there is no scienter requirement, and the
IRS, not EPA, will enforce the law.>>2 Finally, these fees will
raise revenue for the federal government.

E. Milne, The U.S. Supreme Court Opens a Door: Expanded Opportunities for
Environmental Taxes, 43 ELR 10406, 10409-10 (May 2013):
In the environmental context, inactivity (the failure to change be-
havior in an environmentally positive manner) is an important, un-
derappreciated federal tax base because it targets the environmental
vulnerability—the failure to act. That failure often contributes to
the environmental problem. Hence, it is environmentally useful to
have another means to reach the passive individual.

218. See 26 U.S.C. §§6201, 7801 (a)(1) (granting authority to the Secretary of
the Treasury to enforce the Internal Revenue Code).

219. See IRS, Form 720: Quarterly Federal Excise Tax Return, https:/[www.irs.
gov/pub/irs-pdf/f720.pdf (rev. June 2022); IRS, Form 6627: Environmental
Taxes, https:/[www.irs.gov/pub/irs-pdf/f6627.pdf (rev. Jan. 2022) [hereinaf-
ter Form 6627].

220. See United States v. Doremus, 249 U.S. 86, 93 (1919):

[TThe fact that other motives may impel the exercise of federal tax-
ing power does not authorize the courts to inquire into that subject.
If the legislation enacted has some reasonable relation to the exer-
cise of the taxing authority conferred by the Constitution, it cannot
be invalidated because of the supposed motives which induced it.

221.259 U.S. 20 (1922).

222. Compare id. and MiLan N. BarL, CONGRESSIONAL RESEARCH SERVICE,
R46551, T FEDERAL TaxiNg Power: A PriMER 14 (2020) (listing the
factors the Court used to strike down the tax in Child Labor Tax Case), with
National Fed'n of Indep. Bus., 567 U.S. at 563 (“The exaction . . . looks like

a tax in many respects.”).
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Congress should also commission EPA to conduct
a nationwide study on recycling capacity, which must
include capacity on every step of recycling, including col-
lection, sorting, transport, processing, and secondary mar-
kets.> The funds for this study will come from the general
fund, which the EPR fee will eventually replace. EPA then
needs to assess what infrastructure the United States needs,
where it needs it, and in what order, to increase material
reuse efficiently and quickly.»* The COMMERCE Act
differs from EPA’s National Recycling Strategy in that it
collects the fees necessary to finance these infrastructure
improvements, rather than just identifying them.> After
this, EPA should set tangible goals for increasing the
amount of municipal solid waste recycled each year.

During this implementation period, Congress should
set a minimum-recycled-content standard, which “drives
technology and markets to achieve the economic, envi-
ronmental, and community benefits of using recycled
content, and [ ] fosters continual improvement through
increasing requirements over time.”?* These standards
reduce virgin material demand and increase the value
of recycled materials.”” Paired with EPR, a minimum-
recycled-content standard is an effective strategy to fix the
economics of recycling, “enabling an expedited transition
to a circular economy.”>

The eventual goal would be to implement a mandatory
recycling law where consumers can place all packaging
(and other) waste into recycling bins. However, mandatory
recycling laws will not be helpful in the initial years of this
program, as the market adjusts to higher costs for virgin
materials and starts implementing better design and recy-
cling practices. Only once infrastructure capacity is avail-
able can mandatory consumer recycling laws be helpful.»
During this implementation period, fees should increase
for packaging material that processors cannot recycle to
drive production lines toward more recyclable materials.>°
At the same time, costs will decrease for recycled and recy-
clable materials because of their increased recoverability.
The increased fee and the lower cost for recycled material
will further incentivize producers to switch their methods.

The fees will go into the general fund each year. As
part of the COMMERCE Act, Congress should appor-
tion 100% of these fees for the first 10 years into a fund

223. See NATIONAL RECYCLING STRATEGY, supra note 27, at 21-22 (laying a road
map for an infrastructure study).

224. See id. (explaining how EPA would assess the needs with a focus on environ-
mental justice).

225. See infra notes 231-33 and accompanying text.

226.Resa DIMINO ET AL., RECOMMENDATIONS FOR RECYCLED CONTENT: RE-
QUIREMENTS FOR PLASTIC GOODS AND PACKAGING 7 (2022).

227.1d. at 6.

228. See, e.g., id. at 7-8.

229. See Sachs, supra note 26, at 80-81 (describing the issues Germany faced
when it mandated recycling and recycled materials far surpassed capacity).

230. This could be accomplished by placing a line item on the new IRS form
that multiplies the rate by a certain amount with language such as “You are
liable for the multiplied rate if, on December 31st, you used materials that
EPA has determined are nonrecyclable.” See, e.g., Form 6627, supra note
219, pt. IV.
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set up for EPA to manage.” EPA should use fees collected
under this system in several ways. First, EPA should give
grants to support building new recycling infrastructure
in the United States. EPA should give these grants based
on needs assessed in their nationwide study. Second, like
Maine, EPA should reimburse municipalities for the costs
of collecting and transporting waste based on nationwide
averages for that type of locality. Third, EPA should use
the fees to support municipal grants in buying new, uni-
form recycling bins to streamline waste management and
increase efficiency.” And fourth, fees should support con-
sumer education on recycling. After 10 years, Congress
should evaluate the needs identified by EPA and continue
to fund this special fund as necessary.

The EPR portion of the COMMERCE Act need not
preempt states from any of their taxing, spending, or police
power rights. Of course, under this system, states would
still be free to ban certain materials or products from
their waste streams that they find particularly egregious.
States could also require other fees based on externalities
not found at a national level. Also, states could still charge
consumers a PAYT fee for any costs not covered under the
national system, which would further incentivize consum-
ers to buy products made with easy-to-recycle packag-
ing material.»* But the national fee will generally reflect
unwanted qualities of hard-to-recycle materials, which
will make those materials more costly and thus less likely
that businesses will choose them for packaging. Therefore,
this Act would not unnecessarily interfere with state sover-
eignty, but it would eliminate confusing, inconsistent laws
all trying to implement separate EPR laws.

C.  Clarifying Labeling Requirements to Decrease
Consumer Confusion

An effective EPR system that forces producers to internal-
ize the externalities of their waste will only go so far. If
consumers are still confused as to what is recyclable, and
continue to contaminate the recycling stream, municipali-
ties will not be able to sell waste to reprocessing facilities.>>
Clearer labels will educate consumers on what can and
cannot be recycled, which will decrease contamination.

231. See, e.g., 54 U.S.C. §200402(b)(1), (e) (establishing deposits into a fund
from specific tax revenue for the purpose of maintaining protected fed-
eral lands).

232. See ME. REv. StAT. ANN. tit. 38, §2146(10) (2021) (requiring reimburse-
ments to municipalities based on the “median per-ton cost of managing
packaging material that is readily recyclable and . . . not readily recyclable”);
see also Brian Beneski, in Maine and Oregon, supra note 194, at 19:56-20:47
(describing Maine’s reasoning to reimburse the median cost to incentivize
streamlining and lowering municipalities’ waste management costs).

233. See discussion infra Section IILD.

234. See supra notes 74-76 and accompanying text.

235. Many municipalities contract for waste collection and management services
and therefore do not “sell” waste to re-processors directly. However, if waste
has a higher value when collected, contractors will be able to sell it and make
their operations more profitable. This will lead to them being willing to
contract with a municipality for less, therefore decreasing costs to munici-
palities. Municipalities do, however, have a role in setting rules for sorting
and collecting waste, which may lead directly to cost savings.
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Decreasing contamination in recycling streams will lead to
increased recyclability of goods and higher profits for waste
collectors.»e Therefore, along with the EPR system, the
United States needs to better regulate packaging labeling.

1. The California Example: Banning Unrestricted
Use of the Recycling Symbol

California is leading the charge on clarifying recyclability
claims on packaging. On October 5, 2021, the governor
of California, Gavin Newsom, signed Senate Bill 343."
The California Legislature desired explicit and implicit
environmental marketing claims to be “substantiated by
competent and reliable evidence to prevent deceiving or
misleading consumers about the environmental impact of
plastic products.” Further, the legislature wanted to make
sure that any “claims related to the recyclability of a prod-
uct or packaging be truthful in practice and accurate.”
Consumers and recyclers have been confused for many
years about what the producer-developed recycling sym-
bol means.> Consumers often understand this symbol to
mean “recyclable.” However, these materials are often
landfilled or incinerated in the United States.

California’s law requires a product sold in California
that displays the recycling symbol to meet certain require-
ments.>* California law already required people who rep-
resented their goods as not harmful to, or as beneficial to,
the environment to maintain specific records supporting
that representation.>® The new law makes clear that using
the recycling symbol represents that a product is not harm-
ful to the natural environment.> Therefore, people who
use this or similar symbols must maintain written records
“supporting the validity of the representation.”™*

236. See Manning & Deskins, supra note 8, at 143.

237.S.B. 343, 2021-2022 Reg. Sess., 2021 Cal. Stat. 507.

238.2021 Cal. Stat. 507, sec. 4, §42355.5(a).

239. 1d. §42355.5(b).

240. See Hartwell, in Packaging Workshop, supra note 14, at 104 (agrecing
that many people find the recycling symbol confusing); Krebs, in Packag-
ing Workshop, supra note 14, at 72-73, 96-98, 103-05 (noting that more
than half of consumers rely on recycling symbols on products to determine
whether a product is recyclable, that even some recycling professionals do
not understand the symbol well, and that it is probably the single most
confusing symbol for consumers); Anne Johnson, Presentation, iz Packag-
ing Workshop, supra note 14, at 141-42 (explaining that although the re-
cycling symbol tells people that a product should be recyclable, often there
is no program in the country that would collect this product for recycling);
Winston Choi-Schagrin & Hiroko Tabuchi, 7rash or Recycling? Why Plastics
Keep Us Guessing, N.Y. Times (Apr. 21, 2022), https://www.nytimes.com/
interactive/2022/04/21/climate/plastics-recycling-trash-environment.heml.

241. See Letter from Lynne R. Harris, supra note 118, at 1 (acknowledging better
consumer education is needed to tackle confusion regarding the recycling
symbol and its use in misleading environmental marketing claims).

242.2021 Cal. Stat. 507, Legislative Counsel’s Digest (2). The law also applies
to other symbols or statements that would lead a consumer to believe the
product is recyclable. /d.

243. Id. Legislative Counsel’s Digest (3).

244.2021 Cal. Stat. 507, sec. 1, §17580(a).

245. Id. This information includes reasons the person believes the representation
to be true; significant adverse environmental impacts associated with the
production, distribution, use, and disposal of the good; measures taken to
reduce the environmental impacts of the good; permit violations associated
with the good; whether the terms used conform to FTC standards; and, if
the person uses the term “recyclable” or the recycling symbol, whether the
good meets all of the requirements of the new law. /d.
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Section two of the new law makes it unlawful for a
person to make an explicit or implicit untruthful, decep-
tive, or misleading environmental marketing claim.>
Yet companies have a defense if their claim is one of the
FTC’s examples of nondeceptive environmental marketing
claims.> But California’s new law carves out one impor-
tant exception to this defense—even though the FTC cites
it as nondeceptive, the use of the recycling symbol cannot
be used as a defense.”

Therefore, the law presumes the recycling symbol is a
deceptive or misleading claim.> A person who hopes to
use this symbol has the burden to show that the prod-
uct is recyclable according to California’s standards. This
depends on what is recyclable 2nd recycled within the state.
The law requires California’s Department of Resources
Recycling and Recovery to conduct studies every five years
on recycling programs within the state to see what types
of materials are collected, sorted, and sold.> If the depart-
ment determines that the material type and form is col-
lected, sorted, and reclaimed within the state for at least
60% of the state’s population, it is considered recyclable.>!

Further, packaging will not be considered recyclable if
(1) it includes any components, inks, adhesives, or labels
that prevent its recyclability; (2) it contains certain added
chemicals; or (3) it is made with per- and polyfluoroalkyl
substances (PFAS).> Subject to some exclusions,” a per-
son can put a recycling symbol on their product or pack-
aging only if they comply with the above standards. If
they cannot, they must put the number identifying the
plastic within a basic triangle instead of within the recy-
cling symbol.>*

The California law is straightforward, and the United
States must implement something similar. The COM-
MERCE Act, therefore, aims to help consumers under-
stand recycling better, to help municipalities manage
commingled recyclables, and to remove the veil of recy-
clability that manufacturers have hidden behind since the
development of the recycling symbol. Although Califor-
nia’s law will impact packaging throughout the United

246. Id. sec. 2, §17580.5(a).

247.1d. §17580.5(b)(1). See 16 C.ER. §260, for examples of what the FTC
considers nondeceptive.

248. Compare 16 C.ER. §260.12(d) ex. 2 (2021) (exempting containers with
the recycling symbol located in inconspicuous places from constituting a
recyclable claim), with 2021 Cal. Stat. 507, sec. 2, §17580.5(b)(2)(B) (clari-
fying that the defense does not apply for alleged violations of §42355.51(b)
(1)), and 2021 Cal. Stat. 507, sec. 5, §42355.51(b)(1) (deeming a product
displaying a recycling symbol to be deceptive or misleading unless it is actu-
ally considered recyclable in the state).

249. See 2021 Cal. Stat. 507, sec. 5, §42355.51(b)(1).

250. Id. $42355.51(d)(1)(B).

251.1d. $42355.51(d)(2). Further, the reclaiming facility must be consistent
with the requirements of the Basel Convention, which the United States has
signed but not ratified. The Basel Convention seeks to protect human health
from the adverse effects of waste. Specifically, it seeks to bring informed con-
sent to the transboundary shipment of wastes to countries without adequate
infrastructure to safely dispose of it—which is exactly how America dealt
with much of its recyclable waste for decades. See Basel Convention, Over-
view, http://www.basel.int/TheConvention/Overview/tabid/1271/Default.
aspx (last visited May 19, 2022).

252.2021 Cal. Stat. 507, sec. 5, $42355.51(d)(3).

253. See id. §42355.51(d)(4)-(7).

254.1d. sec. 3, §18015(a), (d), sec. 5, §42355.51(c)(4).
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States, the federal government still needs to implement
these requirements on a national level to reduce confusion
and increase compliance.

2. Revamping Regulations on Environmental
Marketing and Developing National Symbols

Consumers are undoubtedly confused by myriad pack-
aging materials that make up the current waste stream.””
Labels today range from the ever-confusing recycling sym-
bol to even more confusing claims such as “check locally”
or “not recycled in all communities.”™* Federal interven-
tion and preemption is needed, because at least 39 states
require the recycling symbol in some form or another.>”
Further, producers will be more confused and have higher
burdens as more states require them to meet different label-
ing requirements.

Therefore, the federal government must regulate recy-
cling claims uniformly across the United States to allevi-
ate producer and consumer confusion. Increased consumer
education will decrease wishcycling and contamination in
the waste stream. This will increase the value of recycled
materials and decrease recycling costs, further reducing
the price of recycled material, and increasing its demand.
The FTC is well equipped to study and regulate recycling
claims on packaging. In fact, the FTC already regulates
them, but Congress has not given it enough authority yet.

Currently, the Fair Packaging and Labeling Act only
regulates labeling of quantity on certain types of packag-
ing. Therefore, as part of the COMMERCE Act, Congress
should amend the Fair Packaging and Labeling Act to
(1) apply to all products; (2) add a new subsection to 15
U.S.C. §1453(a) to authorize recycling claims on packag-
ing only if the packaging meets specific criteria developed
by the FT'C; and (3) instruct the FTC to develop nation-
ally uniform symbols and wording to make a product’s
recyclability clear.

Congress should delegate authority to the FTC to deter-
mine which criteria a producer must meet before putting
recyclable claims or symbols on packaging. Similar to
15 U.S.C. §1453(a), Congress can specify that no person
shall distribute any packaged commodity unless it is in
conformity with regulations established by the FTC. In
promulgating these regulations on whether a producer
may use the FTC-developed recycling symbols, the FTC
should consider things such as (1) a minimum number
of consumers who have access to recycling programs for
the type of material; (2) whether the United States has
the capacity to recycle a certain percentage of the material
used; (3) whether secondary markets are available for the

255. See supra notes 62-65, 240-41 and accompanying text.

256. See, e.g., Complaint at 47, Greenpeace, Inc. v. Walmart Inc., 2021 U.S.
Dist. LEXIS 178959 (Sept. 20, 2021) (No. 21-cv-00754) (alleging decep-
tive practices with small print recyclable qualifications).

257.8ee What Are the Requirements for Resin Identification Codes for Polymer
Blends?, KELLER & HECKMAN: PACKAGINGLAW.COM (Nov. 27, 2012), https://
www.packaginglaw.com/ask-an-attorney/what-are-requirements-resin-
identification-codes-polymer-blends. See also, e.g., Car. Pu. Res. Cobg
§18015 (Deering 2021).
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reprocessed material; and (4) whether the material includes
additives or features that make it nonrecyclable.>

Producers can then use information from EPA’s periodic
assessments on the state of U.S. recycling capabilities to
determine whether their packaging meets FTC standards
to use the symbols. Through post-market monitoring and
enforcement, the FTC could enforce an action against
a producer if it uses the symbol without the supporting
data. However, Congress should also authorize a private
cause of action for consumers to bring against companies
with deceptive environmental marketing claims.

Further, Congress should task the FTC with creating
new symbols and wording that clearly indicate what mate-
rial a product is and its recyclability or nonrecyclability. The
current method of labeling plastics with a number between
one and seven is confusing for consumers, and not detailed
enough for recycling processors to determine a material’s
recyclability. As part of this effort, the FTC should regulate
when a producer may use a symbol or wording indicating
a material’s recyclability. If a producer cannot meet these
standards, their packaging should include symbols indicat-
ing its nonrecyclability. Then, the producer must also pay
the higher fee calculated by EPA to include the externalities
of losing the resource to the landfill. For consumers’ and
producers’ ease, these labeling standards should preempt
state law to maintain uniformity across the United States.

D.  Creating Uniform Recycling Bins for Consumer
Ease Across the Nation

Finally, to decrease contamination in the recycling stream
and increase the quality and quantity of recyclable mate-
rial, many municipalities will have to switch from single-
stream recycling to multi-stream recycling. Multi-stream
recycling decreases contamination, makes separation
easier, and increases the value of recycled materials.>® The
COMMERCE Act recognizes this, and helps municipali-
ties implement these new systems by (1) creating uniform
recycling bins that match the FTC-developed labels for
different materials, and (2) giving grants to municipalities
to buy these new bins and other needed infrastructure to
implement multi-stream recycling.

South Korea is a prime example of the importance of
clear labeling, EPR, PAYT, and multi-stream recycling.
Since the 1980s, South Korea has seen waste increase by
a factor of five, while its landfill rates have dropped from
more than 90% of waste to less than 10%.*" According
to South Korea’s Ministry of Environment, South Korea

258. EPA will be able to supply the FTC with much of this needed data from
their reports.

259. See 15 U.S.C. §45.

260. See Waste Stream Evaluation, supra note 13, at 36 (explaining that such
collection systems result in a higher yield of collected waste and a positive
influence on waste collected); Manning & Deskins, supra note 8, at 145.

261. South Korea Legislates Towards a Zero Waste Society, Waste Mamr. Rev. (July
17, 2015), https://wastemanagementreview.com.au/south-korea-legislates-
towards-a-zero-waste-society/; see also Yang et al., supra note 40, at 210.
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recycles and reuses 86% of its waste. The United States
can also realize these results with the right programs.
Additionally, household waste in South Korea is less than
half that of each American.® Still, the government does
not consider this enough. South Korea has set a goal of
zero waste, and has worked for decades toward achieving
that goal.>

South Korea’s success comes from national legislation,
comprehensive management plans, and campaigns to edu-
cate the public.>® First, South Korea has EPR systems for
many types of waste.”* Second, South Korea has a national
bin system where consumers separate their recyclables
according to kind.>? Third, consumers pay according to
the volume of waste they generate to encourage recycling.>
Fourth, South Korea prioritizes reducing, reusing, recy-
cling, and recovery at every step of a material’s life cycle.®
And finally, South Korea heavily invests in recycling and
recovery infrastructure.””’

This kind of success would be more difficult to achieve
in the United States due to different cultural, logistical,
and transportation challenges.”” But South Korea is four
decades ahead of the United States on national waste man-
agement strategies. There is certainly room for the United
States to improve upon its current system.

While the United States lacks the necessary infrastruc-
ture, some municipalities will not be able to recycle some
recyclable materials economically or environmentally.””
However, as the federal government funds new recycling
infrastructure, municipalities will be able to recycle more
materials. By creating EPR fees that reflect a desire for
recycled goods, while simultaneously investing in increased
recycling infrastructure across the United States, recycled
material will become more competitive in the marketplace.

Municipalities will then be able to shift their collec-
tion systems by adding bins for materials they could not
previously collect, to take advantage of new economic
and environmentally sound opportunities to recycle more
materials.””? In the meantime, consumers are confused by
municipalities’ single-stream bins with specific rules for
what can and cannot go into them.” Therefore, having
separate bins for each class of materials will allow munici-

262. South Korea Ministry of Environment, Land & Waste, http://eng.me.go.kr/
eng/web/index.do?menuld=466 (last visited May 19, 2022).

263. Id.

264. See Yang ct al., supra note 40, at 207-09.

265. See id.

266. Id. at 213-14.

267.Manning & Deskins, supra note 8, at 143; Seoul Metropolitan Govern-
ment, Recycling Station Project: Bringing Innovation to Recyclable Waste Sepa-
ration and Disposal to Residential Area, SEoUL SoL. (June 20, 2015), hteps://
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recyclable-waste-separation-and-disposal.

268. Yang ct al., supra note 40, at 212; see also Ki-Yeong Yu, Volume Based Waste
Fee (VBMEF) System for Municipal Solid Waste, SEouL SoL. (Jan. 13, 2017),
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palities to easily add new materials to their recycling stream
that consumers will understand.””” These separate bins will
decrease wishcycling, allowing recycled material to become
more competitive.

For example, in the American West, bulky and heavy
glass bottles may have to travel hundreds of miles from
collection to processing centers. It may not make economic
or environmental sense to recycle these materials until the
United States builds closer processing centers, or until
municipalities have the capability to crush glass themselves
before shipping. Until that happens, it may make more
sense to landfill these materials.

With uniform bins across the country that differenti-
ate between materials, a municipality that is only able to
recycle aluminum and paper economically and environ-
mentally will only have these two bins for consumers. As
infrastructure improves, and that municipality can recycle
glass, it can easily furnish consumers with the nationally
standard glass bin.

Different bins allow consumers to tangibly understand
what is and is not recyclable in their communities. This
will decrease contamination and potentially influence
consumers’ purchasing decisions when they see what their
communities do not recycle. It therefore would make
economic, environmental, and logistical sense to imple-
ment multi-stream recycling and uniform bins across the
United States.

IV. Conclusion

'The United States uses resources far faster than earth can
replenish them. Many of these resources are used one time
and then landfilled or incinerated, wasting the usefulness
of valuable materials, taking them out of the economy, and
harming the environment. The United States must sus-
tainably manage its resources for the good of its people,
economy, and the environment. One of the key steps in
sustainably managing resources is recycling, which the
United States is currently ill-equipped to do. In the midst
of a recycling crisis, the United States must take proactive
steps to reimagine what reduce, reuse, recycle means to it.
Reducing, reusing, and recycling are essential to sus-
tainably managing resources. EPR for packaging materi-
als will cause producers to reduce waste, reuse containers,
and recycle the rest. While states play an important role,
only the federal government can implement some of the
necessary laws to recycle effectively. The federal govern-
ment must therefore eliminate virgin material subsidies,
implement a national EPR scheme for packaging materials,
revamp product labeling standards, and design nationally
uniform recycling bins. These steps will jump-start U.S.
domestic recycling into a new era of circularity, one where
resources are reused, rather than disposed of as valueless.

limited plastic types available for collection along with consumers continu-
ing to place noncollectible materials alongside them).
275. See Manning & Deskins, supra note 8, at 143-44.
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