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WHEREAS, the United States of America ("the United States"), on behalf of the United 

States Environmental Protection Agency ("EPA"), has filed an Amended Complaint, against 

' 167 of the Clean Air Act (the "Act"), 42 U.S.C. §§ 74i3(b) and 7477, for injunctive reiief and 

the assessment of civil penalties at SIGECO's F.B. Culley Station ("Culley Station") coal fired 

electric generation plant, for alleged violations of: 

I of the Act, 42 U.S.C. §§ 7470-92; 

(b) the New Source Performance Standards (NSPS) in 42 U.S.C. §7411; and 

( c) the federally approved and enforceable Indiana State Implementation Plan ("Indiana 

WHERE1\.S, in ihe Amended Compiaint, Piaintiff alieges, inter alia, that SIGECO failed 

to obtain the necessary permits and install the controls necessary under the Act to reduce its 

sulfur dioxide, nitrogen oxides, and/or particulate matter emissions, and that such emissions can 

WHERE1\S, Piaintiff aiieges that its Amended Complaint states clait11S upon w-hich relief 

can be granted against SIGECO under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and 

7477, and 28 U.S.C. § 1355; 

\1/HEP~AS, SIGECO has denied and continues to deny the violations alleged int.lie 

Amended Complaint, maintains that it has been and remains in compiiance with the Act and is 

not liable for civil penalties or injunctive relief, and states that it is agreeing to the obligations 

-imnos.P.rl hv th-is Consent 0f".crp;e solelv to avo-id the costs and uncertainties of litigation~ and to ----r---- -J ----- --------- ----- -----.,, -- -- ---- -- ~ , 



reduce its en1issions; also, SIGECO acknowledges that had the United States succeeded in this 

litigillion, SIGECO wouid have been required, among other things, to instaU Best Avaiiabie 

Control Technology at the Culley units in order to continue operation of the units; 

WHEREAS. EPA orovided SIGECCO and the State oflnrliana with adn"l nntir." nf , ~ - - - ---- --- ------ -- --------- ··--- ----- ---~--- --

violations pertair•..ing to SIGECO's alleged violations, in accordance with Section 113(a)(l)ofthe 

Act; 

WHEREAS, the parties anticipate that the installation and operation of pollution control 

equipment pursuant to this Consent Decree will achieve significant reductions in S02, NOx and 

P~T1" emissions and thereby improve air qualitj and t.1Jat certaii1. actions that SIGECO has agieed 

to undertake are expected to advance technoiogies and methodologies for reducing certain air 

emissions; 

WHEREAS, Plaintiff and SIGECO have agreed, and the Court hy entering this Consent 

Decree fL.11ds: t.l-iat this Cor..sent Decree has been negotiated in good faith a..~d at ai.-ms length; that 

tl1is settlement is fair, reasonabie, in the best interest ofihe Parties and in the public interest, 

consistent with the goals of the Act; and that entry of this Consent Decree without further 

litigation as to the Culley Station is the most appropriate means of resolving this matter; 

and 

VVHEREAS, Plaii1tiffand SiGECO have consented to entry of this Consent Decree 

without triai of any issue; 

NOW. THEREFORE. without anv admission of fact or law~ anrl withont anv admission , ' ,/ - - '------ - ----- -·- ----.,, 

of the \riolations alleged in the A.t~ended Complaint, it is hereby ORDEP...ED, ADJUDGED, 

At'lD DECREED as foiiows: 

2 



I. JURISDICTION AND VENUE 

1 0 This Court has jlLrisdiction over this action, the subject matter herei..1, and the 

Parties consenting hereto, pursuant tu 28 U.S.C. §§ 1331, 1345, 1355, and 1367, Sections 113(b) 

and 167 of the Act, 42 U.S.C. §§ 7413(b) and 7477, and the Indiana SIP, 40 C.F.R. § 52.23. 

Venue is proper under Section l l3(b) of the Act, 42 U.S.C. § 7413(b), and under 28 U S.C 

§ 1391(b) a...nd (c). Solely for tl1e pu..rposes of t'1is Cor1sent Decree ai~d th.c Plaintiff's underlying 

A.uended Complaint, SIGECO waives aH objeciions and defenses that it may have to the claims 

set forth in the underlying Amended Complaint, and to the jurisdiction of the Court over 

SIGECO and this action, and to venue in this District. SIGECO shall not challenge the terms of 

this Consent Decree or th-is Coart's jurisdiction to enter and enforce frJs Consent Decree·. for 

purposes of the Ainended Coi11plaint filed by Plaintiff in this matter and resoived by the Consent 

Decree, and for purposes of entry and enforcement of this Decree, SIGECO waives any defense 

or objection based on standing. Except as expressly provided for herein, this Consent Decree 

shalt not create any rights in a..11y Pa..rt)' other t..tia11 Plaintiff and SIG ECO. Except as pro·vided by 

Section XX.VI (Public Cor11111~nt), the.:: Parties consent to entry of this Consent Decree without 

further notice. 

II. APPLICABILITY 

2. Upon entry, the provisions of this Consent Decree shall apply to an.d be binding 

upon the United States and upon SIGECO~ its successors and assigns, and SIGECO's officers, 

empioyees, and agents solely in their capacities as such. 

3. SIG ECO shall provide a copy of this Consent Decree to all vendors, suppliers, 

consultants, contractors, agents, and an.y otl1er company or orgartlzation rctain.ed to perform any 
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of the work required by this Consent Decree. Notwithstanding any retention of contractors, 

subcontractors; or agents to perform a.11y 1.'.70rk required under t.11.is Consent Decree, SIGECO 

sball be responsible for ensuring thal ali work is performed in accordance with the requirements 

of Sections IV, V, VI, VII, and IX of this Consent Decree. Iii any action to enforce this Consent 

Decree, SIGECO shall not assert as a defense the failure of it• officers, directors, employees, 

servants, agents, or contractors to take actions necessai. ..... f to comply with t.'tis Consent Decree 

ur1less. SlGECO etl1abli8l1~ that such faiiure resulted from a Force Majeure Event, as defined in 

Paragraph 100 of this Consent Decree. 

III. DEFINITIONS 

4. &A& H30-Day P ... olling .. A ... verage Emission Rate" shall be detenrtlned by calculating an 

arit11metic average of all hourly emission rates in ibimmBTU for the current day and the previous 

29 Operating Days. A new 30-Day Rolling Average Emission Rate shall be calculated for each 

new Operating Day. Each 30-Day Rolling Average Emission Rate shall include all start-up, shut 

down and Malfunction periods \vithin each Operating Day. /\. }y1alfunction shall be excluded 

from th.is Emission Rate, however, if it is determined to be a Force Majcure Event and salisfies 

the Force Majeure provisions of this Consent Decree. 

5. "30-Day Rolling Average Removal Efficiency" means the percent reduction in 

the mass of a pollutant achieved by a Unit's pollution control de.vice over a 30-day perioiL This 

percentage shall be calculated by subtracting the outiet 30-Day Roiling Average Emission Rate 

from the Unit's inlet 30-Day Rolling Average Emission Rate, dividing that difference by the 

Unit's inlet 30-Day Rolling Average Emission Rate; and then multiplying by I 00 .. A_ new 30-

Day P~o!!ing _._A .. veragc Removal Efficiency shall be calculated for each new Operating Day, and 
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shall i..11clnde all periods of startup, shutdo'.101n and Malfunction \vi thin an Operating Day. A 

1vfalfunction shall be excluded fron1 this ren1oval efficie11cy, however, if it is determined to be a 

Force Ma1eure Event and satisfies the Force Majeure provisions of this Consent Decree. 

6. '"CEMS" or '~Continuous Emission Monitoring System" meansi for obligations 

involving NOx and S02 un.der this Decree, t..1--ie devices def1r1ed in 40 C.F.R. § 72.2 and installed 

arid n1aintained as required by 40 C.F .R. Part 75. 

7. "Clean Air Act" or "Act" means the federal Clean Air Act, 42 U.S.C. §§7401-

7671 q, and its implementing regulations. 

8. "Consent Decree" means tliJs Consent Decree. 

9. "Emission Rate)' i11eans the nurnber of pound::; of poliutant emitted per miilion 

BTlJ of heat input ("ib/mmBTU"), measured in accordance with this Consent Decree. 

10. "EPA" means the United States Environmental Protection Agency. 

11. HE-SP,, means electrostatic precipitator, a pollution control device for the 

reduction of pai-ticulate rriatter (Ptv1). 

i2. "Flue gas desuifurization system," or "FGD," means a pollution control device 

that employs flue gas desulfurization technology for the reduction of sulfur dioxide. 

13. "Fossil flJe!" means !lny h)rdrocarbon fuel, including coat petroleum oil, or 

nattrral gas. 

i4. "ib/rnmHTU" means one pound of a pollutant per million British Thermal Units 

of heat input. 

15. "Malfunction)' means malfunction as that term is defined under 40 C.F .R.§ 60.2. 

16. "iviW" rr1eans a megawatt, or one tniiiion Watts. 



17. "NOx" means oxides of r1.itrogen, as measured in accorda..+icc with the provisions 

of t.'iis Consent Decree. 

18. "NSPS" means New Source Performance Standards within the meaning of Part A 

ofSubchapter I, of the Clean Air Act, 42 U.S.C. § 7411, 40 C.F.R. Part 60. 

19. "Operati..Tlg Day'' means any calendar day on \vhich a Unit fires fossil fuel. 

20. "Part--y" n1eai1s SiGECO or the United States. 

2 i. "Plaintiff'' means the United States. 

22. HPM" means particulate matter, as measured in accordance with the provisio11s of 

this Consent Decree. 

23. "Ptv1 Einissior1 Rate" rneans the pounds of PM emitted per miilion BTU of heat 

input ("lbimmBTff'), as measured in accordance with the reference methods set forth in 40 

C.F.R. Part 60, Appendix A, Method 5. 

24. "PM-Control Device" means an electrostatic precipitator (ESP) or baghouse 

technolog-y designed to reduce en1issions uf particuiate matter from coai at coal-fired units, 

inciuding Iiiinois basin coal currently used at the Culley Station as of the date oflodging of this 

Consent Decree. 

25" "PPM" mea!1s part.s per rr1il!ion. 

26. "Project Dollars" mear1s SIGECO~s expenditures and pay1nents incurred or 1nade 

in carrying out the project identified in Section IX of this Consent Decree (Environmental 

Project) to the extent that such expenditures or payments hoth: (a) co1nply wit.h Lhe Project 

Dollar a..11d ot.lier requirements set by this Consent Decree in Section IX of this Consent Decree 

(Enviroilil1ental Project); and (b) constiiute SIGECO's externai costs for contractors, vendors, 
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and equipment, and its internal costs consisting of employee time, travel, and other expenses 

specifically attributable to this particular project and documented Ln accorda11ce 'vi th Generally 

Accepted ~A~ccounting Principles ("Gi\ ... AJ>"). 

27. "PSD" rneans Prevention of Significant Deterioration within the meaning of Part 

C of Subchapter 1 of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F .R. Part 52. 

28. "SCR" means a device that employs selective catalytic reduction technology for 

the reduction of nitrogen oxides_ 

29. "SIGECO" mcar1s L1ie South._ern Indiana Gas ai1d Electric Company, Inc. 

30. "SIGECO Cuiiey Station" means, solely for purposes of this Consent Decree, the 

three (3) coal-fired, steam generating boilers designated as (with the rated MW(,,,,») capacity of 

each Unit noted in parentheses): F .B. Culley Unit I (50 MW), F.B. Culley Unit 2 (l 00 MW), and 

F.B. Culley LTnit 3 (287 MW). 

31. "S02 " means sulfur dioxide, as ineasuru<l in accordance with this Consent 

Decree. 

32. "S02 Allowance" means an "allowance," as defmed at 42 U.S.C. § 765la(3): an 

authorization, allocated to an affected unit, hy the Administrator of EPA under Subchapter !V of 

t..'1.e Act, to ewit, duri~g or after a specified calendar year, one ton of sulfur dioxide. 

33. ~·staten n1cans the State of indiana. 

34. 'Title V Permit" means the permit required of SIGECO's major sources under 

Subchapter V of the Clean Air Act, 42 U.S.C. §§ 7661-7661e. 

35. "Unif' mea..ris, for tlie purpose of this Consent Decree, collectively, the coal 

pulverizer) Hie stationary equiprnent that feeds coal tu il1e boiler~ the boiier that produces steam 
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for the steam turbine, the steam turbine, the generator, the equipment necessary to operate the 

generator, steam turbine and boiler, and all ancillary equipment, including pollution controt 

equipment; or systems necessary for the production of electricity. A..n electric utility stea..111 

generating station may be comprised of one or jnore_Unit. 

IV. UNIT TO BE RE-POWERED AND CONTROLLED OR RETIRED 

36. By no later than December 31, 2004, SIGECO shall elect and notify EPA of such 

decision, to either re-power the F.B. Culley Unit 1 from a coa!-frred to a nati..1ral gas frred uni~ or 

retire and permanently cease to operate Un.it 1. 

37. By no later than December 31, 2006, SIGECO shall either complete the re-power 

ofF.B. Culley Unit I from a coal-fired to a natural gas fired unit and satisfy the NO, emission 

control requirements of Paragraphs 38 a..11d 41, or retire and penn.....a..11ent!y cease to operate Uriit 1. 

V. ~"O Etv1ISSI01"~ REDUCTI01"-4S At-TD C01'~1TROLS 

A. NO, Emission Controls 

38. If SIGECO elects to re-power F.B. Culley Unit I under Paragraph 36 above with 

a new combined cycle system, SIGECO shall ID.stall and conunence continuous operation of 

Selective Catalytic Reduction technology· ("SCR") so as to achieve a 30~Day Rollin.g Average 

Emission Rate not greater than 3.5 ppm NOx at F.B. Cuiley Unit I by no later than December 31, 

2006. If SIG ECO elects to repower F.B. Culley Unit I under Paragraph 36 above using the 

existing boiler system, S!GECO shall install and corri .. Jnence conti..11uous operation of the SC!?_ for 

Culley Unit l so as tu achieve a BACT-levei emission rate for l~Ox as <letennllted by the S~ate 

permitting process, at F.B. Culley Unit l by no later than December 31, 2006. 

39. SIGECO shall continuously operate the SCR currently installed at F.B. Culley 
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Ur.it 3 so as to achieve and maintain a 30-Day Rolling Average Emission Rate for NOx .of not 

greater ihan 0. iOO ib/mmBTU by no iater than September I, 2003. 

40. At any time after September 30, 2003, SIGECO may submit to the Plai_ntiff a 

proposed revision_ to the applicable 30-Day Ro!!L'"lg ~A. .. verage Err1issions Rate f0r i'-~O:ic on any 

SIGECO Cu.Hey Station Uri.it equipped witl1 SCR and 8ubject to a 30-Day Roiiing Average 

Emission Rate. To make a successful petition, SIGECO must demonstrate that it cannot 

consistently achieve the Decree-mandated NO, emissions rate for the Unit in question, 

considering all relevant information, including but not limited to the past performance of the 

SCP~ reasonable measures to achieve tl1e designed levei of performance of the SCR in question, 

the expected frequency of catalyst replacement, the performance of other NO, controls installed 

at the Unit, and the operationalhistory of the Unit. SIGECO shall include in such proposal an 

alternative 30-Day R_olling Average Ern1ssions F_ate. SIGECO also shall retain. a qualified 

contractor to assist ii.'1 the performaiice and con1pletioi1 o~the petiiion for an alternate 30-Day 

Roiiing Average Emissions Rate for NO,. SI GECO shall deliver with each submission all 

pertinent documents and data that support or were considered in preparing such submission. Jf 

the Plaintiff disapproves the revised emission rate, such disagreement is subject to Section XVI 

{"Dispute Resolution"). SIGECO shall n1ake ai1y sub1nissiun for any Unit under this Paragraph 

no later ihan fifreen monihs afrer ihe compiiance date specified for that Unit in Paragraph 39. 

41. SIGECO shall continuously operate each SCR at Units I (if elected) and 3 at all 

times that t..he Urtit it serves is in operation, consistent with the tecl1 .. ~ological limitations, 

manufact"wers' .specificatior1s, and good operating practices for the SCR. 
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B. Use ofNOx P.rni.~~ion A llow~11ces or l'rP.clits 

42. For any and all actions taken by SIG ECO to confou11 to the reql1i.re1nei1ls of th.is 

Consent Decree, SJGECO shall not sell or trade any resulting NO, allowances or credits in an 

emissions trading or marketing program of any kind. 

43. For a.fly and all actions taken by SIG!~CO to conform to the requirements oft.liis 

Co11sent Decree, l'.JOx Allowances or credits generated at Culley U11its 1, 2, and 3, 1nay be used at 

Culley Units 1, 2, and 3 only, for compliance with any emissions trading or marketing program 

requirement. However. nothing in this Consent Decree shall be deemed to prohibit the use 

system-wide of any early reduction NOx credits resulti~11.g from tl1e operation of Culley Unit 3 

SCR during tl1e 2003 l',J"Ox ozone seasor1, in accordance with the Indiana t.JOx SIP. 

44. SIGECO may not use, purchase or otherwise obtain NO, aliowances or credits 

from another source for purposes of complying with the requirements of this Consent Decree. 

C. General NO Provisions 

45. In determining Emission Rates for l'~Ox. SIGECO shall use CEtvfS in accordance 

with those reference methods specified in 40 C.F.R. Part 75. 

46. In calculating the 30-day Rolling Average Emission Rate for NO, for a given 

UPit, S!GECO shall not exclude a..n.y period of time that the lJnit is in operation, including 

. periods in which any 1'""1"0x en1ission COiitrol tecl1nolog-y for those Units is not in operation. 

VI. SO, EMISSION REDUCTIONS AND CONTROLS 

A. SOo Emission Controls 

47. SIGECO shall i..111prove the FGD serving Un.its 2 and 3 so as to achieve and 

maintain a 30-IJay Roiling Average S02 Removai Efficiency of at ieast 95 percen~ by no later 
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than June 30; 2004. 

48. SlGECO shall continuously operate the FGD serving Un.its 2 and 3 at all times 

that the Units are in operation, except as provided in Paragraph 49 below. Following startup of 

' the Units, SIGECO need not operate the FGD until either Unit is fired with any coal. 

49. In the event of a planned FGD outage, S!GECO w.ay conti.11ue to operate Unit 2 

but shall burn dowu t'le coal existing in the Unit 2 bunker to t11e exte11t pracUuabie, and, prior to 

shutting down the FGD, ioad Compiiance Coal into the bunker for use until such time as the 

FGD resumes operation. In the event of an unplanned FGD outage, SIGECO shall feed 

C-0mp1iance Coal to .the UPit 2 bnnJcer until such time as the FGD resi.JJnes operation. 

Con1pliance Coal is defined as 2.0 lb/nmtl3TU S02 as deinonstrated by a 4-11our cou1pusitc 

sampie of the feed stock. 

B. Use and Surrender of SO, Allowances 

50_ SIGECO shall not sell or trade, in an emissions t..rading or marketing program of 

any kind, S02 Allowances tl1at correspond to the incremental emissions reductions that res-ult 

from: (i) the improved percent removai efficiency of the Unit 2 and 3 FGD system as described 

in Paragraph 47 (the difference between a 95 percent removal efficiency and the average 

removal efficiency from the years 2000, 2001, and 2002 as applied to the year i11 question); (2) 

the cmissioriS reductioriS associated w·ith the Unit 1 natiu-al gas repuwering or retirement as 

described in Paragraph 36; and (3) the emissions reductions associated with the feeding of 

Compliance Coal to Unit 2 in accordance with Paragraph 49. 

51. SIGECO may use the incremental err1issions allov•.ra.11ccs described in Paragraph 

50 only to satisfy L1e operational 11eeds of Culley Station, provided SIGECO first uses 
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Allowances allocated for the giveri year tl1at the e1nissions occur that are noi the incremental 

allowances described in Paragraph 50 to satisfy the Culley Station operational needs. 

52. SIGECO shall surrender the incremental allowances described in Paragraph 50 

that exceed such allowances allocated for the given year necessa.n;; to meet the Cull~; Station 

operational needs as described it1 Paragraph 51. 

53. SIGECO may not use, purchase or otherwise obtain S02 allowances from another 

source for pmposes of complying with the requirements of this Consent Decree. 

54. For pu..rposes of this Subsection, t.lie '~s1!rrender of a!!o'\vaI1ces" mea.TJs 

pen11anently surtei1dering allowances from the accounts_ a<lIIlllllsiere<l by EPA for all units at 

SIGECO's Culley Station as specified in Paragraph 52, so that such allowances can never be 

used to meet any compliance requirement under the Clean Air Act, the Indiana State 

Lrnplementation Plan, or this Consent Decree. 

55. Beginnir1g with calendar year 2004, SiGECO shall s-urre11der to EPA, or transfer 

to a non-profit third party seiected by SIGECO for surrender, any S02 Allowances that are 

required to be surrendered under Paragraph 52. Surrender shall occur annually thereafter and 

within 45 days ofSIGECO's receipt from EPA..\ oft.lie .A~nnua.! Deduction lteports for S02. 

SIGECO shall svrrender 802 Allowances by tl1e use of applicable United States Enviroll.lllental 

Protection Agency Acid Rain Program Allowance Transfer Form. 

56. If any allowances are transferred directly to a third party for pmposes of 

su...rrender, SIGECO sl1all include a description of such tra..11sfer in t~e_next report submitted to the 

Plaintiff pursuant to Section Xil (Periodic Reporting) of ihis Consent Decree. Such report shall: 

(i) provide the identity of the non-profit third-party recipient(s) of the S02 Allowances and a 
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listing of the serial nUtubers of the trwsferred S02 Allowances; and (ii) include a ceitification by 

1he third-party recipient(s) stating that the recipient wili not seii, trade, or otherwise exchange 

any of the allowances and will not nse any of the SO, Allowances to meet any obligation 

Lmposed by any environmental law_ No later ilia.Tl t..lie next periodic report due 12 month~ after 

the first report due after the transfer, SIGECO sha]l include in the periodic report to Plaintiff, 

required under Section XII, a statement that the third-party recipient(s) surrendered the S02 

Allowances for permanent surrender to EPA within one year after SIGECO transferred the S02 

_Allowances to th.em. SIGECO shall not have complied with t..lie S02 _Allowance su ... TTender 

requirements of this Paragraph until all third-parry recipient(s) shall have actually surrendered 

the transferred S02 Aiiowances to EPA for surrender. 

57. For all S02 Allowances surrendered to EPA, SIGECO shall first submit an S02 

Allowance transfer request form to EPA's Office of Air and Radiation's Clean Air Markets 

Division directi .. ~g the transfer oft11e S02 l\ .. llov1a..'1ces held or controtled by SIGECO to t.'1e EP~li._ 

Enforcement Surrender Account or to any other EPA account that the Agency may direct. As 

part of submitting these transfer requests, SIGECO shall irrevocably authorize the transfer of 

these SO, Allowances and identify -- by name of account and any applicable serial or other 

identification nu..rnbers or station na.-rnes N- the source and location of ~c S02 A!lo\¥ances beiI1g 

surrendered. 

58. The requirements in Paragraphs 52 and 55 of this Decree pertaining lo SIUECO's 

surrender of SO, Allowances are permanent injunctions not subject to any termination provision 

of this Decree. These pro\risions shall survive any tenn.ination ofLl-iis Decree in \Vho!e or in part. 
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C. Generdl S02 Prov1s1ons 

59. In determining Emission Rates for SO,. SIGECO shall use CEMS in accordance 

with those reference methods specified in 40 C.F.R. Part 75 and 40 C.F.R. Part 60. 

60. For Units t..'1at are required to be equipped ,.:vitli S02 control equipment a.11d that 

arc subject to lhe 9570 removal provunons, the outlet S02 Emission Rah:~ an<l the inlei S02 

Emission Rate shall be determined in accordance with 40 C.F.R. § 75.15 (using S02 CEMS data 

from both the inlet and outlet of the control device). 

VI!. PM El\!l..!SS!ON REDUCTIONS AND CONTROLS 

A. Optll1tization of P!v1 Co11trols 

61. By no later than July 15, 2003 and continuing thereafter, SIGECO shaii 

continuously operate, at all times the Unit is combusting coal, each ESP on its Culley Station 

U11Jts to ma.xi..ml7.e PM emission reductions, consistent with the operational and maintenance 

lirriltations of the Units. Specifically, SIGECO shall take meast1res including: (a) energize each 

section of the ESP for each Unit, regardiess of whether that action is needed to comply wiih 

opacity limits; (b) maintain the energy or power levels delivered to the ESPs for each Unit to 

achieve the greatest possible removal of PM; and (c) make best efforts to expeditiously repair 

and retu.In to ser,rice transformer~rectifier sets \vhen they fail. 

B. insiallation and Operation of a Baghouse 

62. By no later than June 30, 2007, SIGECO shall install and operate a Baghousc (a 

PM Control Device) at Unit 3 that achieves and maintains a PM Emission Rate of0.015 

lb/n11nBTU. 

63. SIGECO shaii continuously operate the Baghouse at ail times that Unit 3 is 
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combusting coal. 

C. Pivi Nionitoring 

64_ By no later than December 31, 2003, and continuing biennially thereafter, 

SIG ECO shall conduct performance testing on F .R Culley Unit 3. Such performance tests may 

be satisfied by stack tests conducted in accordance \Vitti SIGECO's penr.it from the State of 

indiana. 

65. In determining the PM Emission Rate, SIGECO shall use the reference methods 

specified in 40 C.F.R. Part 60, Appendix A, Method 5, using stack tests, or alternative methods 

t.11.at are requested by SIGECO and approved by EPA. SIGECO shall also calculate the Pi"vf 

Emission Rates from biennial stack tests in accordance with 40 C.F.R. § 60.8(f). Tile results of 

each PM stack test shall be submitted to EPA within 45 days of completion of each test. 

VIII. PROHIBITION ON NETTING CREDITS FROM REQUIRED CONTROLS 

66. For a...-iy and all actions taken by SIGECO to con1ply -..vith the requirements oftllls 

Conser1t Decree, any emission reductions generated shali not be considered as a creditabie 

contemporaneous emission decrease for the purpose of obtaining a netting credit under the Clean 

Air Act's PSD program. 

IX. E:t-.!'/IRO:t-.!~1E~IT~;\L PROJECT 

67. SIGECO shall design, construct, operate, and analyze a Sulfuric Acid Reduction 

Project ("Project") to reduce S03 content in the flue gas of Culley Unit 3. The Project requires 

the injection of sodium bi-sulfite/sulfate in variable concentrations to detenn_ine the removal 

efficiency and viabilit'"y of operation. The Project includes~ but is not limited to, installation of 

poiiution controi technology inciuding an injection grid, piping, pumps, storage tanks and a 
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control sysiem. 

68. SIGECO shall, by no later than June 30, 2004, connnence operation of the 

Project. 

69. By no later than December 31, 2003, SIGECO shall subrrtlt to th:e Plair1tifffor 

review and approval pursuant to Section XIIi of this Consent Decree a plan for the 

implementation of the Project, including the date by which SIG ECO will commence design and 

construction of the Project. To the extent that any changes tot.he Project may be reqnfred, 

S!GECO shall notif:,r the Plaintiff of such changes witlii...+i 60 days of becoming aware a change is 

. necessary. SIGECO shall implement the Project in compliance with the scheduies and terms of 

this Consent Decree and the plans for such Project approved under this Decree. 

70. For purposes of this Consent Decree, in performing the Project, including costs of 

operation (which includes the fair market va!u~ cf the sodium bisulfite/sulfate solution), 

SIGECO shall, prior to Deceinber 3 i, 2007, spend no iess ihan $2.5 miiiion in Project Doiiars 

(measured in calendar year 2003 constant dollars). SIGECO shall maintain all documents 

required by Generally Accepted Accounting Principles to substantiate the Project Dollars spent 

by SIGECO; and shall provide copies of these docuinents to the P!aintiff,vithin 30 days ofa 

request by L1ie Plaintiff for these documents. 

71. AH pians and reports prepared by SIGECO pursuant to the requirements of this 

Section in this Consent Decree shall be publicly available without charge, subject to the 

!imitations contained in Paragraph 127. 

72. SIG ECO shall certify, as part of eat::h plan submitted to the Piaintiff for the 

Project, that it is unaware that the Project is required by law, other than by this Consent Decree. 
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73. \1/ithin 60 days following t&'le completion of the Project, SIGECO shall sub1nit to 

EPA a report that documenis the date that the Project was completed, SIGECO's results of 

implementing the Project, inclnding the emission reductions, the ability to ameliorate any 

incremental particulate 1oading from the SCR, or other environmental benefits achieved, and the 

Project Dollars expended by SIGECO ii• iiuplementing the Project. 

74. Foiiowing the expenditure of $2.5 million for this Project, SlUECO shall continue 

to operate the Project, unless the Parties agree that the Project is no longer viable and effective to 

reduCe emission of sulfiJric aci~ or the Project is no longer cost-effective to operate. !n no event 

shall SIGECO be rcquii-cd to continue to operate the Project beyond Decernber 31, 2010. 

75. SiGECO shaii not financiaiiy benefit from the sale or transfer of the te_chnology 

or the collection or distribution of information collected during the Project. · 

76_ SJGRCO shall provide E.P_.i\ with se:rnl-a..n.nual updates concerning t'1e progress of 

the Project. SIGECO also shall make information concen1ing t.1ie performance of the Project 

avaiiabie to the pubiic in an expeditious manner. Such information disciosure shall inciude, but 

not be limited to, release of periodic progress reporis identifying the reduction of sulfuric acid, 

sorbent injection rates, and cost. In addition7 periodic technology transfer open houses and plant 

tours shall be scheduled. 

X. CiVIL PENALTY 

77. Within thirty (30) calendar days of eutry of this Consent Decree, SIGECO shall 

pay to the lJnited States a civil penalty in the amour1t of $600,000. The civil penalty shall be 

paid by Electronic Fu..-1ds Transfer ("EFT11
) to tl1e United States Departn1ent of Justice, ll1 

accordance with current EFT procedures, referencing the USAO File Number l 999V00828 and 
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DOJ Case Nu_rnber 90-5-2-1-06966 a.rid the civil action case name and case nwuber of this 

action, with notice given to t.1ie Plaintiff, in accordance with Section XIX (Notices) of this 

Consent Decree. The costs of such EFT shall be SIGECO's responsibility. Payment shall be 

made in accordance with instructions provided to SIGECO by the Financial Litigation Un;t of 

the TJ~S. Attorney's Office fort.lie Southern District of Indiana. Any funds received after 2:00 

. p.m. EDT shall be credited on the nexl business day. Ai the time of payment, SIGECO shall 

provide notice of payment, referencing the USAO File Number, DOJ Case Number 90-5-2-1-

06966, and the civil action case name and case number, to the Department of Justice and to EPA, 

as provided in Paragraph 129 {Notice) of this Consent Decree. 

78. Failille to timely pay the civil penaiiy shaii subject SiGECO to interest accruing 

from the date paymeot is due untii the date payment is made at the rate prescribed by 28 U.S.C. § 

1961, and shall render SIGECO liable for all charges, costs, fees, and penalties established by 

law for the benefit ofa creditor or of the Uriited States in securing payment. 

79. Pa)'Il1er1ts made pursuant to tl1is Section are penal_ties ·within i.he meaning of 

Section 162(f) of the internai Reveoue Code, 26 U.S.C. § 162(t), and are not tax-deductible 

expenditures for purposes of federal law. 

XI. R R<:OT .T JT!ON OF PAST r1 A 11\f!S 

80. Ent.. .... ; of this Consent Decree shall resolve all civil claii11s of I.he United States thai 

arose from any modifications that commenced at the Culley plant prior to the date of lodging of 

tbis Consent Decree, including those modifications alleged against SIGECO in the Amended 

Complaint filed January 4, 2000. 
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XII. PERIODIC REPORTING 

81. Within 180 days of the installation of the Baghome in Paragraph 62, or the SCR 

on TJnit ! if elected h1 accordance \vitli Paragraph 36, SIGECO shall conduct performance tests 

that demonstrate compliance with the Emission Raie or Removai Efficiency required by this 

Consent Decree. Within 45 days of each such performance test, SIGECO shall submit the results 

of the performance test to EPA at the address specified in Section XIX (Notices) of this Consent 

Decree_ 

82. Beginning th.i.Ily days after the caiendar quarter ending December 31, 2003, 

continuing on a semi-annual basis until December 31, 2010, unless prior to this date the Consent 

Decree terminates under Section XXVII, and in addition to any other express reportirig 

requirement ln this Consent Decree, SIGECO shall subn1it to EPA a progress report. 

83. The prog.ess repo1t shall couiain ihe foilowing information: 

a. aii information necessary to determine compliance with this Consent 

. Decree; and 

b. all inforn1ation indicating that tl1e installation and/or con1.--nenccment of 

operation foi a pollution control device may be delayed, including the nature and 

cause of the delay, and any steps taken by SIG ECO to mitigate such delay. 

84. In any periodic progress report submitted pursuant to this Section, SIGECO may 

incorporate by reference -information prcviousl)r submitted under its Title V pcnr.itting 

icquirements, provided that SIGECO aiiaches the Title V pennit report and provides a specific 

reference to the provisions of the Title V permit report that are responsive to the information 

sought in the periodic progress report. 
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85. 

shall provide a written report to the Piaintiff of any violation of the requirements of this .consent 

Decree, including, but not limited to', exceedances ofrequired Emission Rates and removal 

efficiencie&. within W business davs of when SIG ECO knew or sh011lri hov" known of onv <nr_h , - _, - - - ---- -- -- ---------------- .. ------=J - ..... --

measures taken or to be taken by SiGECO to prevent such vioiations in the future. 

86. Each SIGECO report shall be signed by a SIGECO Vice President, 

Environmental Director~ the General Counsel, or similarly ranked company official, ~nd shall 

contain the follov.ring certification: 

Tnis information was prepared either by me or under my direction or supervision 
in accordance with a system designed to assure that qualified personnel properly 
gather and evaluate the information submitted. Based ou my evaluation, or the 
directions and my inquiry of the person(s) who manage the system, or the 
oerson(s) directlv resoonsible for !'atherinl' the infonnation_ I herehv c.P.rtifv nnriP.r 
.& "' ""' .. ..... U' - -- -------------,------J ------,.1 -------

penalty of !aw that, tO the best of my knov1ledge and belief, tliis information is 
true, accu..rate, a..91.d complete. I understand tl1at there arc sigrJ·ficant penalties for 
subn1itting false, inaccurate, or ll1co111plete infon11atior1 to the Uniie<l Staies. 

87. If any ailowances are surrendered to any third party pursuant to Section VJ.B of 

this Consent Decree, the third party's certification shall be signed by a managing officer of the 

t.hird party rind shall cont~-i11 the fo!lo\¥ing-!angnr.ge: 

I certify under penalty of law tl1at, [name of third parly] 
wiii not seii, trade, or otherwise exchange any of the aiiowances and wiii not use 
any of the allowances to meet any oh ligation imposed by any environmental law. 
I understand that there are significant penalties for making false, inaccurate, or 
incomplete information to the United States. 

XI!!. REV!E\l/ l~j\.ID ~AJ>PROV.1AJ, OF SlJB?vlllf~AJ.S 

88. SIGECO shaii submit and compieie each pian, report, or other item io Piaintiff 

whenever such a document is required to be submitted for review or approval pursuant to this 
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Consent Decree. EP .. 4 ... may approve the subn1ittal or decli..Tte to approve it and provide Vlritten 

comments. Within 60 days of receiving written comments from EPA, SIGECO shali either: (i) 

alter the submittal consistent with the written comments and provide the revised submittal for 

final approval to EPA if called for in this Consent Decree; or (ii) submit the matter_ for dispute 

resolution, including the period of informal negotiations, under Section X'/! (Dispute 

Resoiution) of this Consent Decree. 

89. Upon receipt ofEPA's final approval of the submittal, or after dispute resolution, 

SIGECO shall implement the approved submittal or the submittal as revised by dispute 

resolution. 

XIV. STiPULATED PFN"ALTIES 

90. For any failure by SIGECO to comply with the terms of this Consent Decree, and 

subject to the provisions of Sections XV (Force Majeure) and XVI (Dispute Resolution), 

SIGECO shall pay;\vitl1in 30 ·days after \-vritten demar1d to S!GECO by the United States the 

foiluwing stipulated penaities to EPA: 

Consent Decree Violation 

a. Failure to pay tlie civil penalt-; as specified in Section X 
(Ci-vil Penalty) oftl1is Consent Decree 

b. Failure to meet any 30-Day Rollh""lg ,"\ verage En1ission 
Rate, any 30-Day Rolling Average Re1noval Efficiency, or 
any other Emission Rate or emission iimitation, where the 
violation is less than 5% in excess of the limits set forth in 
this Consent Decree 
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I Stipulated Penalty 

I ~:~~-~~_P~~-~~:~~~on7 unless 
I oi11er-w1:se :svel:111eu1 

I s10.ooo 
I I s2,soo 
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c. Failure to meet any 30-Day Rolling Average Emission I $5,000 
Rate, any 30-Day Rolling Average Removal Efficiency, or 
any other Emission Rate or emission limitation. wher; the 
violation is eaual to or ITTeate:r than :;o,1.. h11t lP.!.::f;!. th~n 100.1... ln 

.I. - - -- ~------ ----- ,_ ------- -- --F~ ••L 

excess of the limits set fort..h i._q this Consent Decree 

I d. Failure to meet any 30-Day Rolling Average Emission 
Rate, anv 30-Dav Rollin!! Avera!!e Removal Efficiencv or - - ., ..... ._. ---------.;, --
an_v other F.rnissinn R~tf": OT Pmlo;:!(!inn limlt~tinn urhPrP thP ,., - - -- --------- ----- -- -~---~-- ~-~-~~ ........................ .._ .......... .., 
violation is equal to or greater than 10% in excess of tlie 
limits set forth in this Consent Decree 

e. Failure to install, commence operation, or continue 
operation of the ~-TOx, S02, and P1"1 pollution control 
devices on any Unit, or failure to reiire a Unit 

$10,000 

$10,000 ·during the first 30 
days, $27 ,500 thereafter 

f. Fai!u..-re to conduct performance tests of P1'v1 cmissioriS, as -II 
required by Section \'II _ 

$1,000 

g. Failure to apply -for the permits required by Section 
X\TII 

I h. Failure to timelv s11hrn-it moci1fV nr imnlMTIPnt ~" I approved th~ ~~~.s~ ;1~: ~;;;~~: ,;;.;i;;;;:;;~;;;ols, or 
other subirtlttals n.~quired by this Consent Decree 

L lfsing, se!llng, or transferring S02 ~A_..!lo\var1ces in 
contravention of Section \'l 

I j. Using, seiiing or transferring NO, allowances or credits in 
I contravention of Section V 

k. Failure to su..rrendcr an S02 ,A,Jlov.rance in accordance 
\vit.'1 Section \l1 
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I $1,000 

$7 50 for the fi..rst ten days, 
$1,000 thereafter. 

I~:~$~:~??,_~~~- ~~~-~~~~an~e I ~u~, \·~~ \. u) u1c ~urrcnucr 01 
I ::;u2 AI10wances m an amount 
I equal to the SU2 Allowances 
I used, sold, or transferred in 
I violation of the Decree 

I (a) $4,000 per NO, Allowance 
I and credit ton, plus (b) the 
I surrender of NO. all~,;.,ances or 
I ~reilit!':. in !.ln !.ltn~nnt P:nn!-11 tn I ili~ }io, a!!o;;.;c~· ;r".:::cti; 
I u~e~,. ~old,~~ tr~sferred in 
I v101auon 01_ me vecree 

I ~al-$::~~~~ ~~~s (b) $1,000 per 
J k>U2 f\..llUWaiU,;c: 



i l. Faiiure to demonstrate the third-party surrender of an 
I S02 Allowance in accordance with Section VI 

I m. Failure to undertake and complete the Environmental 
I Project in compliance with Section IX (Environmental 
I Project) 

( n. Any other violation of this Consent Decree 

I $1,soo 

I 
I $1,000 for the first 30 davs. 
I $5.000 thereafter . . I . 

I $1,000 

9!. Violation of an Emission Rate or Removal Efficiency that is based on a 30-Day 

Rolling Average is a violation on every day on which the average is based. 

92. Where a violation of a 30-Day Rolling Average Emission Rate or Removal 

Efficiency (for the same pollutant and from the same source) recurs within periods less than 30 

days7 SIG ECO shall not pay a daily stipulated penalt</ for any day of the recu..-rence for "rhich a 

stipulated penalty has already been paid. 

93. AH stipulated penalties shall begin to accrue on the day after the performance is 

due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until 

performance is satisfactorily completed or until the violation ceases. Nothing herein shall 

preclude the si.n1ultaneous accrual of separate penalties for separate violations of thi_s Consent 

Decree. 

94. SIGECO shall not be liable for stipulated penalties for failure to meet the 

emissions rate requirement in Paragraph 39 until January I, 2004" 

95. SIG ECO shall pay all stipulated penalties io the United States, in t11e r11ar1f1er set 

forth beiow in Paragraph 97, within 30 days of any violation of this Consent Decree, and shall 

continue to make such payments every 30 days thereafter until the violation(s) no longer 

continues, unless SIGRCO elects within 20 days of the violation to dispute the accrual of 

stipulate'J penalties in accordance with the provisions in Section XVI (Dispute Resolution) of 
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this Consent De.creeo 

96. Penalties sha.Il contiiiue to accrue as provided in accordance with Paragraph 93 

during any dispute, with interest on accrued penalties payable and calculated at the rate 

established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid 

until the following: 

a. If the dispute is resolved by agreement or by a decision of the Piaintiff that is not 

appealed io the Court, accrued penaities determined to be owing, together with 

accrued interest, shall be paid to the United States within thirty (30) days of the 

effective date of the agreement or the receipt of EPA's decision or order; 

h_ If the dispute is appealed to the Court and tl1e Plaintiff prevails in whole or in 

pai.rt, SIGECO shall, within sixty (60) days of receipt of the Court~s decision or 

order, pay aii accrued penaities determined by the Court to be owing, together 

with accrued interest, except as provided in Subparagraph c, below; 

c. If the District Court's decision is appealed by any Party, SIGECO shall, within 

fifteen ( 15) days of receipt of the final appellate court decision, pay all accrtied 

penalties deterruined to be owing to ihe Uniied Staies, iogether with accrued 

interest. 

97. All stipulated penalties must be paid within thirty (30) days of the date payable, 

and payment shall be made in the n1a'L11er set forth in Section X oft.liis Consent Decree (Civil 

Per.alt"J). 

98. Shouid SIGECO faii to pay stipulated penaities in compliance with the terms of 

this Consent Decree, the United States shalt be entitled to collect interest on such penalties, as 
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provided for in 28 U.S.C. § 1961. 

99. The stipulated penalties provided for in this Consent Decree shall be in addition 

to any other rights, remedies, or sanctions available to the Plai_ntiffby reason of SIGECO's 

any violation uf the Act for which this Consent Decree aiso provides for payment of a stipulated 

penalty, SlGECO shall be allowed a credit for stipulated penalties paid against any statutory 

penalties imposed for such violation. 

100. For purposes of this Consent Decree, a HForce Majeure Evenf' shaii mean an 

event that has been or will be caused by circumstances beyond the control of SIGECO, its 

contractors, or any entity controlled by SIGECO that delays compliance with any provision of 

this Consent Decree or oLlie-rwise causes a violation of any provision of t.liis Consent Decree 

despite SIGECO's best efforts to fulfill the obligation. uBesi efforts to fuifiii the obligation" 

inciudes using best efforts to anticipate any potential Force Majeure Event and to address the 

effects of any such event (a) as it is occurring and (b) after it has occurred, such that the delay or 

violation is minimized to the greatest extent possible. 

101. 1'--Jotice. If any event occurs or has occuITed that n1ay delay con1pliai1ce with or 

otherwise cause a vioiation of any obligation under this Consent Decree, as to which SIGECO 

intends to assert a claim of force majeure, SIGECO shall notify the Plaintiff in writing as soon as 

practicable7 but i11 no event later L1-ia11 fourteen (!4) business days follo\ving tl-ie date SIGECO 

frrst knew, or by til.e exercise of due <liligence shoul<l have known, tl1at the Force iviajcure Event 

caused or may cause such delay or violation. In this notice SIG ECO shall reference this 
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Paragraph of this Consent Decree and describe tb.e anticipated leng+..h of time that the delay or 

violation n1ay persist, the cause or causes of the delay or violation, aii measures taken or to be 

taken by SfGECO to prevent or minimize the delay or violation, the schedule by which SIGECO 

proposes to implement those measures, and SIGECO's rationale for attributing a delay or 

violation to Force Majeure Event. SIGECO shall ado11t all reasonable measures to avoid or 

niiniroize such delays or violations. SIGECO shall be_ deemed to know of any circurnslance of 

which SIGECO, its contrac1ors, or any entity controiied by SIGECO knew or should have 

known. 

102. Failure to Give Notice. lfSIGECO fails to comply with the notice requirements 

of.this Section, the Plaintiff may void SIGE-CO's clai.-rn for Force ?v!ajeure as to th.e specific event 

for \Vhich SIGECO has failed to comply with such notice require1nent. 

103. Plaintiff's Resnonse. Tne EPA shali notify SIGECO in writing regarding 

SIGECO's claim of Force Majeure within (20} twenty business days of receipt of the notice 

provided under Paragraph 10 l. If the Plaintiff agrees that a delay in performance has been or 

will he caused by a Force Majeure Event, L'1e Parties shall stipulate to a..71 extension of dcadlinc(s) 

for performance of the affected compliance requiren1e.nt by a period noi io exceed ihe deiay 

actuaiiy caused by the event in such circumstances, an appropriate modification shall be made 

pursuant to Section XXIII of this Consent Decree (Modification). 

104. DisaeTeement If the Plaintiff does not accept S!GECO's claim of Force } .. 1ajeure, 

the matter shall be resolved in accordar1cc with Section X\71 of this Consei1t Dec1ee (Di!ipulc 

Resolution). 

105. Burden of Proof. In any dispute regarding Force Majcure, SIGECO shall bear the 
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burden of provi.rtg that any de!ay ill perfomiance or ariy other violation of any requirement of this 

Consent Decree was caused by or wili be caused by a Force Majeure Event. SIGECO shall also 

bear the burden of proving that SIGECO gave the notice required by this Section and the 

anticipated duration and extent of any delay(s) attributable to a Force Majeu..re Event ~A,.11 

ex.tension of one complf-:.nce date based on a pa..-titular event may, but ·will not necessariiy, result 

i..1 a.11 extension of a subsequenl compliance date. 

i 06. Events Excluded Unanticipated or increased costs or expenses associated with 

the performance of SIGECO's obligations under this Consent Decree shall not constitute a 

Force Majeure Event. 

107. Potential Force lv1aieure Events. lne Parties agree that,. depending upon the 

circumstances reiated to an event and SIGECO's response to such circumstances, the kinds of 

events listed below are among those that could qualify as Force Majeure Events within the 

meaning of this Section: construction, labor, or equipment delays; acts of God; acts of war or 

terrorism; and ~.1alfJnctions, as defmed herein. Depending upon the circumstances and 

SIGECO's response to such circumstances, failure of a permitting authority to issue a necessary 

permit in a timely fashion may constitute a Force Majeure Event where the fuilure of the 

pennitting authority to act is beyond the control of SIGE.CO a...11d S!GECO has taken a!! steps 

available to it to obtqin the necessaI"'J" per1u.it, including, but not liillited to, subrr1.itting a co1nplete 

permii appiicaiion, responding to requests for additional information by the permitting authority 

in a timely fashion, accepting lawful permit terms and conditions, and prosecuting in an 

expeditious fashion appeals of a..ny allegedly un!a,vfi.il tcn1is a.T\d conditions imposed by the 

permitting aut..liority. 
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108. For pu..rpcses of this Section, a "~vfalfruictiouH shail have the meaning set forth in 

40 C.F.R. § 60.2: any sudden, infrequent, and not reasonably preventable failure of air pollution 

controi equipment, process equipment, or a process to operate in a normal or usual manner_ 

Failures that are caused in part by poor maintenance or careless operation are not }T1alfJ11ctions. 

109. As part of the resolution of any n1atter submitted to this Cou1t wider this Section, 

the Pa..rties by agreemen~ or this Couit by ot<lt!r, may in appropriate circumstances extend or 

modify ihe scheduie for compietion of work under this Consent Decree to account for the delay 

in the work that occurred as a result of any delay agreed to by the Plaintiff or approved by this 

Court. SIGE~O shall be liable for stipulated penalties for its failure thereafter to complete the 

work Ln accordal!ce \Vith t.lie extended or modified schedule. 

XVI. DiSPlJTE RESOLUTION 

ii 0. Tne dispute resolution procedure provided by this Section shall be available to 

resolve all disputes arising under this Consent Decree, except a5 provided in either t.liis Section 

(Dispute Resolution) or Section XV (Force Majeure) oft..~is Consent Decree, provided ti11at the 

Party rnaking such application hM- first made a good fait11 ail~rnpt to resolve the matter with the 

oL11er Party. 

ii i. The dispute resolution procedure required herein shall be invoked by one Party to 

this Consent Decree giving written notice to the other party to lliis Consent Decree advising of a 

dispute ptrrsua_nt to Wis Section. The notice shall describe the nature of the dispute and shaii 

state the noticing Party1s position with regard io such dispute. The Party receiving such a notice 

shall acknowiedge receipt of the notice, and the Parties in dispute shall expeditiously schedule a 

meeting to discuss the dispute informally not later than fourteen (14) days following receipt of 
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such notice. 

i i2. Dispuies submitted to dispute resoiution under this Section shall, in the first 

instance, be the subject of informal negotiations among the disputing Parties. Such period of 

informal negotiations sha11 not extend beyond thirty (30) calentl!lr days from the date ofthe·first 

meeti..~g among the disputing Pru--ties' representatives unless they ag1ee to shorten ur extend this 

period. 

113. If the disputing Parties are unable to reach agreement during the infonnal 

negotiation period; the Plaintiff shall provide SIGECO wilh a written sumn1a..ry of its position 

regarding the dispute. The ""Titten position provided by the Plaintit"'I shall be considered binding 

uniess, wiihin forty-five (45) caiendar days thereafter, SIGECO seeks judiciai resolution of the 

dispute by filing with this Court a petition. The Plaintiff may respond to the petition within 

forty-five ( 45) calendar days of filing. 

114. \1/here the nature of t.11e dispute is such that a more timely resolution of the issue 

is required, ihe time periods set out in this Section may he shortened upon motion of one of the 

Parties to the dispute. 

115. This Court shall not draw any inferences nor establish any preslLrnptions adverse 

to any disputi.'ig Pa...+ty as a result of invocation of this Section or t.1ie disputing Parties' inabilit-y to 

reach ag1 ee111ent. 

116. As part of the resolution of any dispute under this Section, in appropriate 

circumstances the disputing Parties may agree, or lliis Court may order, an ex.tension or 

modification of the schedule for t11e conlpletion of the activities required under this Cor1sent 

Decree to account for the deiay that occurred as a result of dispute resolution. S!GECO shall be 
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liable for stipulated penalties for its failure thereafter to complete the work in accordance with 

t..he extended or modified schedule_ 

117. The Court shall decide all disputes pursuant to applicable principl~s of law for 

resoiving such disputes. In their initial filings with the Court under Paragraph 113, the disputing 

Parties shall state their respective positions as to the applicable standard of law for resolving the 

pa..rticular dispute_ 

XVIl. PEPJvf.lTS Af~D STATE IlvIT'LElvIBt'tTTATIOt~ PLA},J" 

118. Unless exprcssiy stated otherwise in this Consent Decree, in any instance where 

otherwise applicable law or this Consent Decree requires SIGECO to secure a permit to 

at1thorize constructin_g or operating any device; Lncluding all preconstroction; construction, and 

operating permits required under state l~V.', SIG ECO shall make S'uch application in a tii"D.ely 

manner. EPA wiii use its best efforts to expeditiously review aii permit applications submitted 

pursuant to this Consent Decree. 

119. When permits are required by Paragraph 118, SIGECO shall complete and submit 

applications for such pem1its to the appropriate autliorities to allo\v sufficient time for all legally 

required processing and review of ihe pennit request. Any failure by SIGECO lo subirlit a 

timely permit application for any Unit at tbe Culley plant shall bar any use by SIGECO of 

Section XV (Force Majeure), where a Force Majeure claim is based on that permitting delay. 

120. ?-1or . .vit..'1standi...~g the reference to Title V pem1its i.'1 tl1is Consent Decree, the 

enforcement of such pennits shaii be in accordance with fueir own terms and the Act. 111~ 'i'itle 

V permits shall not be directly enforceable under this Decree, although any term or limit 

established by or under this Decree shall be enforceable under this Decree regardless of whether 

30 



such term has or will become part of a Title V permit, subject to the terms of Section XX\.'II 

(Te11111nation of Consent Decree). 

121. Wiihin nineiy (90) days of entry of this Consent Decree, SIGECO shall amend 

itny applicable Title V permit application, or apply for amendments of its Title V permits, to 

include a schedule for all performance; operational, maintenance, and coritrol technolog--j 

requirements established by this Consent Decree, including but not limited to, Emission Rates~ 

Removal Efficiencies, and ihe requirements in Paragraphs 52 and 55 pertaining to surrender of 

SO, Aiiowances. 

122. Within one year from the commencement of operation of each pollution control 

device to be installedj upgraded or operated on a conth1uous basis under ti1i.is Consent Decree, 

S!GECO shall apply to modify its Title V penait for the Unit where such device is installed, 

upgraded or operated to reflect aii new requirements applicable to that Unit, including, but not 

iimited to any applicable 30-Day Rolling Average Emission Rate or Removal Efficiency. 

123. SIGECO shall provide Plaintiff with a copy of each application to amend its Title 

V permit, as well as a copy of any permit proposed as a result of such application, to aiiow for 

ti..--ncl;,. participation ll1 ru1y public conunent opportunity. 

i24. SIGECO shall request a source-specific SIP revision that incorporates enforceable 

writ-specific emission limitations and control requirements. 

125. Any authorized representaiive of the United States or Indiana, inciuding their 

attorneys, contractors, and consultants, upon presentation of credentials, shall have a right of 

entry upon the premises of the Culley Generation Station at any rea,onable time for tbe purpose 
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of: 

u. monitoring the progiess of activities required under this Consent Decree; 

b. verifying any data or information submitted to the Plaintiff in accordance with the 

terms of this Consent Decree; 

C~ obtaining samples and; upon re.quest, splits of any sainp!es taken by SIGECO or 

its representatives, contractors, or cor.tSul tan ts; and 

d. assessing SiGECO's compiiance with this Consent Decree. 

126. SIGECO shall retain, and instruct its contractors and agents to preserve all non-

identical copies of all records and documents (including records and documents.in electronic 

form) now in its or its co~tractors' or agents' possession or control, an.d that directly relate to 

SIGECO's perfOIT""lliL'lCC of its obligations lliJ.der tltis Co11Seni Decree for a period of ten years 

from date of entry of the decree. This record retention requirement shall apply regardless of any 

corporate document-retention policy to the contrary. 

127. All infonnation and documents submitted by SIGECO purs11ant to tP.is Ccrlsent 

Decree shall be subject to any requests under applicable law providing public disclosure of 

docu1ncnts urJess (a) the infor1nation and documents are subject to jegai priviieges or protection 

or (b) SiGECO ciallns and substantiates that the information and documents contain confidential 

business information in accordance with 40 C.F.R. Part 2. 

128. Nothing in t.liis Consent Decree shall limit t.lie autl1orit'f of L11c Plaintiff to conduct 

tests and inspections at C-ullcy Genetaliun Slation under Section i i4 of the Act, 42 U.S.C. 

§ 74i4, or any other appiicabic federal or state laws, regulations, or permits. 
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129. Unless otherwise provided herein, whenever notifications~ submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed as follows: 

As to the United States of ... .\merica: 

Cl1ief, Environillenl<)l Enforcement Section 
Environment and Naturai Resources Division 
U.S. Department of Justice 
P.O. Box 7611, Ben Franklin Station 
Washington, D.C. 20044-7611 
DJ# 90-5-2-1-06966 

Director, Air Enforcement Division 
Office of Enforcement and Compliance Assurance 
U.S. Environmental Protection Agency 
Ariel Rios Building [2242A] 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

and 

Regionai Administrator 
U.S. EPA Region V 
77 West Jackson Blvd. 
Chicago, Illinois 60604-3590 

As to SIGECO : 

Angiia M. Retherford, Environmental Director 
SOUTHERN INDIANA GAS & ELECTRIC COMPANY 
20 NW Fourth Street 
Evansville, Indiana 4 7741 

and 

Ronald E. Christian 
Executive Vice President 
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SOlJTHEPJ--! Il-IDLAJ-.-!_(A~ G-tA~S & ELECTPJC COtvfP Af~Y 
20 }~n:v'{ -F ow~u1I Street 
Evansville~ Indiana 4774i 

130. All notifications, communications, or submissions made pursuant to this Section 

shall be sent by overnight mail or by certified or registered mail, return receipt requested. All 

notifications, co!Jl_JUnnic.ations, a.Tid tp:.....nsIPissions sent by overr.ig..'1t, certified or registered mail 

shall be deemed su:brnitted or1 the date tliey are postiuarked. 

131. Any Party may change either the notice recipient or the address for providing 

notices to it by serving all other Parties with a notice setting forth such new notice recipient or 

address. 

Y .... X. S~AiES OR TP, .. l·~-!SFERS OF 0\\71'--!ERSH'.J> Il--ITEP~sts 

132. If SIGECO proposes Lu sell or transfer part or ail of iis ownership interest in any 

Unit at SIGECO Culley Station ( .. Ownership Interest") to an entity unrelated to SJGECO (Third 

Party Purchaser), it shall advise the Third Party Purchaser in writing of the existence of this 

Consent Decree prior to such sale or transfer, and shall send a copy of such written notification 

to L11e Plai.~tiff pu..~uant to Section XIX (tioticcs) at least 60 days before such proposed sale or 

transfer. 

133. No sale or transfer of an Ownership Interest shall take place before the Third 

Party Purchaser and EPA have executed, and the Court has approved, a modification pursuant to 

Section XX!!! (!vlodification) of this Consent Decree matj_.11g tlie Third Pa..rty Purchaser a party 

defendant to t11is Conseut Decree au<ljuinily auU st;ve.rally liable: with SIGECO for all tl1t; 

requirements of this Decree that may be applicable to the transferred or purchased Ownership 

Interests, including joint and several liability with SIGECO for all requirements specific to the 
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Units at SIGECO Culley Station:; as we11 as all_requirements Ln this Consent Decree that are not 

specific to these Units, except as provided in Paragraph 135. 

134. T'Iris Consent Decree shaii not be construed to impede the transfer of any 

Ownership Interests between SIGECO and any Third Party Purchaser as long the requirements 

of this Consent Decree are met This Consent Decree shall not he construed to probibit a 

contracfl1al allocation - as between S!GECO ~_nd any Third Pa.."t'f Purchaser of Ownership 

Interests - of the burdens of compliance with tl1is Decree, provided ihat SIGECO and such Third 

Party Purchaser shaii remain iiabie to the Plaintiff for the obligations of the Decree applicable to 

the transferred or purchased Ownership Interests, except as provided in Paragraph 135. 

135. IfEPA agrees, EPA, SIG ECO, and the Third Pa.Tty Purchaser that has become a 

pa_rty defendant to this Co:r1sent Decree pu..rsuant to Pai.~graph 133 above, may execute a 

modification t1Jat relieves SIGECO of its liability under this Conseni Decree and makes the 

T'nird Party Purchaser iiabie for all obligations and liabilities applicable to the purchased or 

transferred Ownership Interests. Notwithstanding the foregoing, however, SIGECO may not 

assign, and may not be relear.;ed from, any obligation under this Consent Decree that ls not 

specific tot.lie purchased or transferred Ovvucrship Interests, including the obligations set forth it1 

Sections IX (Environmeniai Project) and X (Civii Penaity). SIGECO may propose and the EPA 

may agree to restrict the scope of joint and several liability of any purchaser or transferee for any 

obligations of this Consent Decree that are not specific to the Unit, to the extent such obligations 

may be adequately separated in an enforceable manner. 

XXJ. EFFECTIV"E DATE 

i 36. The effective date of this Consent Decree shall be the date upon will ch this 
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Consent Decree is entered by tbe Court. 

XX!!. P~TEJ\.ITIO:t--J OF JlJRISDICTIOl',J 

137. Conti11uing iurisdiction. The Court shaii retain jurisdiction of this case after e11try 

of this Consent Decree to enforce compli~ce with tbe terms and conditions of this Consent 

Decree and to take any action_ necessary or appropriate for its interpretation, constr..Iction, 

execution, modification, or adjudication of disputes. Du..-=illg the tenn of t11is Consent Decree, 

any Paily to this Consent Decree may appiy to the Court for any relief necessary to construe or 

effectuate this Consent Decree. 

XXIII. MODIFICATTON 

138. The terms ofLliis Consent Decree may be modified only by a s-ub.sequent written 

agJeement signed by all lh~ Parties. Wflere ihe modification constitutes a material change to any 

term of this Decree, it shall be effective only upon approval by the Court. 

XXIV. GENERAL PROVISIONS 

139. This Consent Decree is not a penr..it. Complia11ce ~r;ith the terms of this Cor1se11t 

Decree does not g-uarw1tee con1pliance with ail appiicabie Federai, State, or Locai iaws or 

reguiations. 

140. This Consent Decree does. not apply to any claim(s) of alleged criminal liability_ 

141 _ In arty subsequent admi11istrative or judicial action initiated b;r the Plaintiff for 

injunctive relief or civil penaities relating to the facilities covered by this Consent Decree, 

SIGECO shall not assert any defense or claim based upon principles of waiver, resil!dkata, 

collateral estoppel~ issue preclusion~ clai1n preclusion) or claim splitting, or ~ny other defense 

based upon the contention t.'1at the clairr.s raised by ti1ie Plaintiff in tJ1e subsequent proceedin.g 
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were brought, or should have been brought, in the instant case; provided, however, that nothing 

in this Paragraph is intended to affect the validity of Section XI (Resolution of Past Clai_ms), 

142_ Except as specifical!y provided by this Consent Decree, nothing in this Consent 

Decree shall relieve SIGECO of its obligation to comply with aii appiicable Federal. State, and 

Local iaws and regulations. Subject to the provisions in Section XI (Resolution of Past Claims) 

of this Consent Decree, nothing contained in this Consent Decree shall be constmed to prevent 

or liwit the UPited States's rights to obtain penalties or injunctive rc1icfur1dcr the Act or other 

federal, state, or local si.aiutes, regulations, or pennits. 

143. Every term expressly defined by this Consent Decree shall have the meaning 

given to that tenn by this Consent Decree, and, except as otherwise provided in this De,cree, 

every other term used in this Decree that is also a term under the Act or the regulations 

implementing the Act shall n1ean in this Del;ree what such term means under the Act or those 

implementing regulations. 

144. Nothing in this Consent Decree alters or waives any applicable law (including but 

not 1imited to~ ::.ny defenses, entitlements, or clarifications related to the Credible Evidence Rule 

(62 Fed. Reg. 8314, Feb. 27, 1997)), concerning the use of daia for any pmpose under the Act, 

generated by the reference methods specified herein or otherwise. 

145. Each limit and/or other requirement established by or under this Decree is a 

sepa...rate, independent reqUirement. 

146. TI1is Consent Decree does not limit, enlarge or affect the ri~ts of any Party to 

this Consent Decree as against any third parties. 

147. This Consent Decree constitutes the final 7 complete and exch1sive agreement and 
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understanding among the Parties with respect to the settlement embodied in this Consent Decree, 

and superce.des a!! prior agreements ~nd understandings among the Parties related to the subject 

rr..atter herein. t~o docUI11e.nt, represeniation, inducement, agreement, or understanding, or 

promise constitutes any part of this Decree or the settlement it represents, nor shall they be nsed 

in construing the terms of this Consent Decree. 

148. 

Tnis Decree may be executed in two or more counterparts, each of which shail be 

deemed an original, but all of which together shall constitute one and the same Decree. 

XXV. SIGNATORIES AND SERVICE 

150. Each undersigned representative of the Pa..'1ies certifies that he or she is fully 

authorized to enter into the tenns and conditions of this Consent Decree and to execute and 

iegaliy bind the Party he or she represents to this document. 

151. This Consent Decree may be signed in counteiparts, and such counteipart 

sig11ature pages shall be given full force and effect. 

152. Each Pa.ily hereby agrees to -accept service of process by mail with respect to all 

matters arising under or relating to this Consent Decree and to waive the formal service 

requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local 

R_ules of this Court inc!uctirig, but not !L11lited to, service of a SU.'11mons. 

XXVL PlJBLIC COrvHviENT 

153. The Parties agree and acknowledge that final approval by the United States and 

entrv of this Consent Decree is subiect to the nrocednr<>,, of)R C F.R S 'iO 7 which nrovides for - "" - .. ----------------------.,----~ r 
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comment, and the Tight of Lhe TJnited States to \x.rithdra"v or withhold consent if the co11unents 

disclose facts or considerations .which il1dicate tl1at ihe Conseni Decree is inappropriate, 

improper, or inadequate. SIGECO shall not oppose entry of this Consent Decree by this Court or 

challenge any provision of this Consent Decree unless the lJnited States ha.5 notified SIGECO, in 

writing, that the lJnited States. no longer support.s entr)1 oft.lie ·consent Decree. 

XX\1II. TERi\r1Il~ATIOl~ OF COi'iSE1"41 DECREE 

154. Tennination as to Completed Tasks. As soon as SIG ECO completes a 

construction project or any other requirement of this Consent Decree that is not ongoing or 

recurringj SIGECO may seek tern1i..11ation of the provisions oft1lls Consent Decree that llnpose 

the requirement. 

i55. Plaintiff or SlGECO may seek termination of this Consent Decree, provided 

SIGECO: 

a~ has successfi1!ly installed and cow ..... T.enced operation of all pollution controls 

b. has requested and obtained a source-specific SIP revision that incorporates 

enforceable unit-specific emission limitations and other requirements under this Consent Decree; 

c. has req11ested and obtained a fin~ t_ Title V permit as. required by the terms of 

t..ltis Consent Decree, that cov~ers all Urtlts in this Con.sent Decree, and ihat inciudes as 

enforceable permit terms all of the Unit perfonnance and other requirements under Section XVII 

(Permits); 

d. has paid al! penalties prescribed L.+i Sections X and XIV, and has expetided 

$2.5 rriillion for the Project described in Section IX; 
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e. has otherwise con1plied with every other obligation of this Consent Decree; 

and 

f. has certified the infonnation in a, b, c, d, and e above, and the PlainMI agrees, 

following receipt of SIG ECO' s certificatio11, that the obligations outlined in a, b, c, d, and e 

above have b~en met. 

156. In the event that the State of Indiana does not act on SIGECO's request set forth 

in Paragraph l55b and c above, SIGECO may nevertheless seek to tenninate this Consent 

Decree, with the exception of eir1ission rates or li.T...itations and mor..itoi..ng requirements of the 

Consent Decree. 

XV!ll. FINALJUDGMENT 

157. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a fLna! judgment between the Plaintiff arid SIGECO. 

so ORDERED, THIS I q DAY OF 

/) 

II v-
tJm:. MM ' 2003. 

r\ 
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