IN THE UNITED STATES DISTRICT COURT
FFOR THE SOUTHERN DISTRICT OF INDIANA

UNITED STATES OF AMERICA j
o )
Plamtiil, )
)
v. ) Civil Action No. IP99-1692 C-M/F
SOUTHERN INDIANA GAS-& ELECTRI )
COMPANY INC. )
)
Defendait. )
)
)
CONSENT BECREL
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WHEREAS, the United States of America {“the United States™), on behalf of the United

States Environmental Protection Agency (“EPA™), has filed an Amended Complaint, against

26 a .

167 of the Ciean Air Act {the “Act”), 42 U.S

¢}

the assessment of civil penalties at SIGECO’s F.B. Culley Station (“Culley Station™) coal fired

electric generation plant, for alleged violations of:

(b) the New Source Performance Standards (NSPS) in 42 U.S.C. §7411; and

(c) the federally approved and enforceable Indiana State Implementation Plan (“Indiana

WYY TTITR T

EREAS, in ihe Amended Compiaini, Piainiiff alieges, irfer alia, thai SIGECO failed
to obtain the necessary permits and install the controls necessary under the Act to reduce its

sulfur dioxide, nitrogen oxides, and/or particulate matter emissions, and that such emissions can

can be granted against SIGECO under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and

7477, and 28 U.S.C. § 1355;

Amended Complaint, maintains that it has been and remains in compliance with the Act and 15
not liable for civil penalties or injunctive relief, and states that it is agreeing to the obligations

imposed by this Consen
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Control Technology at the Culley units in order to continue operatton of the units;

WHEREAS, EPA provided SIGECO and the State of Indiana wi
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WHEREAS, the partiesr anticipate that the installation and operation of pollution control

equipment pursuant to this Consent Decree will achieve significant reductions in 8O

mals emad g ool e sht QTN Lo . 1
Jquarly ana ux t certain actions that SIS AS aETeld

to undertake are expecied to advance technologies and methodologies for reducing certain air

emissions; ‘

WHEREAS, Plaintiff and SIGECO have agreed, and the Court by entering this Consent

consistent with the goals of the Act; and that entry of this Consent Decree without further
litigation as to the Culley Station is the most appropriate means of resolving this matter;

L

WHEREAS, Plainiiil and SIGECQ have consented to eniry of this Consent Decree
without trial of any issue;

NOW, THEREFORE, without any admission of fact or law, and without any admission

b2



L. JURISDICTION AND VENUE

1 This Court has jurisdiction over this action, the subject matter herein, and the
Partics consenting hereto, pursuani io 28 U.S.C. §§ 1331, 1345, 1355, and 1367, Sections 113{b)

and 167 of the Act, 42 U.S.C. §§ 7413(b) and 7477, and the Indiana SIP, 40 C.FR. § 52.23.

Venue is proper under Section 113(b) of the Act, 42 U.8.C. § 7413(b), and under 28 US C_

§ 1391(b) and (c). Solely for the purposes of this Consent Decree and the Plaintiff’s underlying
Amended Complaint, SIGECG waives all objeciions and defenses that it may have to the claims

set forth in the underlying Amended Complaint, and to the jurisdiction of the Court over

SIGECO and this action, and to venue in this District. SIGECO shall not challenge the terms of

the Amended Complaini filed by Plaintiff in this matter and resoived by the Consent
Decree, and for purposes of entry and enforcement of this Decree, SIGECO waives any dcfense

or objection based on standing. Except as expressly provided for herein, this Consent Decree

further notice
. APPLICABILITY
2 Upon entry, the provigions of this Consent Decree shall apply to and be binding

employees, and agents solely in their capacities as such.

3. SIGECO shall provide a copy of this Consent Decree to all vendors, suppliers,
ezt en afocea PRGN o/
consuliants, contractors, agents, and any olher company or crganization retained o perform aii

-



subcontra , or agents to perform any work required under this Consent Decree, SIGECO
shall be responsible for ensuring ihai ali work is performed in accordance with the requirements

[

undess SIGECO estabbishes thai such faiiure resulted from a Force Majeure Event, as defined in
Paragraph 100 of this Consent Decree.

L. DEFINTTIONS

4, A “30-Day Rolling Average Emission Rate” shall be determined by calculating an
arithmetic average of all hourly emission rates in ib/mmBTU for the current day and the previous

new Operating Day. Each 30-Day Rolling Average Ernission Rate shall inch start-up, shut
down and Malfunction periods within each Operating Day. A Malfunction shall be excladed
from this Tinission Rate, however, 1l 1t 1s determined to be a Force Majeure Event and satisfies
the Force Majeure provisions of this Consent Decree.

5. “30-Day Rolling Average Removal Efficiency” means the percent reduction in
the mass of a pollutant achieved by a Unit’s pellution control device over a 30-day period. This

Unit’s inlet 30-Day Rolling Average Emission Rate, and then multiplying by 100. A new 30-
Day Rolling Average Removal Efficiency shall be calculated for each new Operating Day, and



this removal efficiency, however, if it is determined to be a

Force Majeure Event and satisfies the Force Majeure provisions of this Consent Decree.

6. “CEMS" or *Continuous Emission Monitoring System” means, for obligations
mvolving NQ, and SO, under this Decree, the devices defined in 40 C.FR. § 72.2 and installed

R “Consent Decree” means this Consent Decree.
n (X} o SV DL, y DU | RS [, IR 1 " T . P D rdws
. LAHLSS1OH £al Calls e Numper 01 pounds Ol poiiutant emited per minon

BTU of heat input (“ib/mmBTU"), measured in accordance with this Consent Decree.

10.  “EPA” means the United States Environmental Protection Agency.

12, “Fiue gas desulfurization system,” or “FGD,” means a pollution control device

that employs flue gas desulfurization technology for the reduction of sulfur dioxide.

13 “Tagsil fuel” meang anvy hvdraocarbhon fuel includine coal. netralenm o1l or

13. Fossil fuel” means any hydrocarbon fuel, including coal, petrelenm oil, or
P R T
prraiRu I ¥} 5‘15

14, “Ib/mmBTU” means one pound of a pollutant per million British Thermal Units
of heat input.

15 “Malfunction” means malfunction as that term is defined under 40 CFR 5602

CLm AW T

MW means a mepgawatt, or one million Watts.
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17 “NQ,” means oxides of nitrogen, as measured in accordance with the provisions
of this Conscnt Decree

i8. “NSPS” means New Source Performance Standards within the meaning of Part A
of Subchapter I, of the Clean Air Act, 42 U.S.C. § 7411, 40 CF.R. Part 60.

19 “Operating Day” means any calendar day on which a Unit fircs fossil fuel.

20.  “Paity” means SIGECO or the United States.

21. “Plaintift” means the United States,

22, “PM” means particulate matter, as measured in accordance with the provisions of
this Consent Decree.

23, “PM Emission Raie” means the pounds of PM emitted per miilion BTU of heat

mput (“Ib/mmBTU”), as measured in accordance with the reference methods set forth in 40

C.F.R. Part 60, Appendix A, Method 5.

24
technology designied to reduce emissions of particulaie maiter from coal at coal-fired units,
inciuding Iilinois basin coal currently used at the Culley Station as of the date of lodging of this

Consent Decree.

25 “PPM™ means parts per million
26. “Project Dollars™ means SIGECG s expendilures and payments incurred or made



and equipment, and its internal costs consisting of employee time, travel, and other expenses

specifically attributable to this partidular project and documented in accordance with Generzally

means Prevention of Significant Deterioration within the meanmg of Part
C of Subchapter § of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52,

28.  “SCR” means a device that employs selective catalytic reduction technology for

29.  “SIGECO” means the Southern Indiana Gas and Eleciric Company, Inc.
30.  "SIGECO Chuiley Station” means, solely for purposes of this Consent Decree, the

three (3) coal-fired, steam generating boilers designated as (with the rated MW, capacity of

each Unit noted in parentheses): F.B Culley Unit 1 (50 MW), F.B. Culley Unit 2 {100 MW), and

F.R. Culley Unit 3 (287 MW)
31 “80,” means sulfur dioxide, as measured 1n accordance with this Consent
Decree.

32, “80, Allowance” means an “allowance,” as defined at 42 U.S.C. § 7651a(3): an

authorization, allocated to an affected unit, by the Administrator of EPA under Subchapter 1V of

the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide
33. “Staie” means the Siate of indiana.
34.  “Title V Permit” means the permit required of SIGECO’s major sources under

Subchapter V of the Clean Air Act, 42 U.S.C. §§ 7661-7661e.

35 “Unit” meang, for the purpose of this Consent Decree, collectively, the coal
pulverizer, the stationary equipment that feeds coal to ihe boiler, the boiler that produces steam



for the steam turbine, the steam turbine, the generator, the equipment nccessary to operate the

generator, steam turbine and boiler, and all ancillary equipment, including pollution controt

mamnradis e obnds s smaner ha Aansaneioad AF fsa ;o s mea P Toos
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IV. UNIT TO BE RE-PFOWERED AND CONTROLLED OR RETIRED

37. By no later than December 31, 2006, SEGECO shall either complete the re-power

of F.B. Culley Unit 1 from a coal-fired to a natural gas fired unit and satisfy the NO, emission

A. NO_Emission Conirols

38.  IfSIGECO elects to re-power F.B. Culley Unit 1 under Paragraph 36 above with

2 new combined cycle system, SIGECO shall install and commence continnons operation of
Qalondivrn fntnlemia Dadicntine dnnlice T e SUOMTIMY o o no b acblloiea 2 20 Thaxer DAallici e Aaroeoem
DLIGLHVE Lalatyul DCULLUUL IGHTTVIVEY | QU0 ] 30 a4d W dULIICYC a4 Ju-D/ay DOllLLE Aavoldgo

Fmission Rate not greater than 3.5 ppm NO, at F.B. Culley Unit 1 by no later than December 31,
2006. If SIGECO elects to repower F_B. Culley Unit 1 under Paragraph 36 above using the

exishn
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-level emission raie for NO, as deienmined by ihe State

permitting process, at F.B. Culley Unit 1 by no later than December 31, 2006.

39, SIGECO shall continuously operate the SCR currently installed at F.B. Culley



Hing Average Emission Rate for NO, of not

I

greaier than 0.100 ib/mmBTU by no later than September 1, 2003,

40. At any time after September 30, 2003, SIGECO may submit to the Plaintiff a

proposed revision to the applicable 30-Day Rollin

—

tion Unit equipped with SCR and subject to a 30-Day Roiling Average
Emission Rate. To make a successtul petition, SIGECO must demonstrate that it cannot
consistently achieve the Decree-mandated NO, emissions rate for the Unit in guestion,
considering all relevant information, including but not limited to the past performance of the
signed ievel of performance of the SCR in question,
the expected frequency of catalyst replacement, the performance of other NO, controls installed
at the Unit, and the operational history of the Unit. SIGECO shall include in such proposal an

alternative 30-Day Rolling Average Emissions Rate, SIGECOQ also shall retain a qualified

H ‘e PR o Sy R
tin the Perivimnance anda Com

Falrsl

pletion of the peitiion for an aliernate 30-Day
Roliing Average Emissions Rate for NO,. SIGECO shall deliver with each submission all
pertinent documents and data that support or were considered in preparing such submission. If

the Plaintiff disapproves the revised emission rate, such disagreement is subject to Section XVI

"t
]

times that the Unit it serves is in operation, consistent with the technological limitations,
[ o . SR o S s, R, oty
nianuiacturers’ specilications, and good operaling pracilces 1or tne UK
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sonforin 1o the requiremenis of this
Consent Decree, SIGECO shall not sell or trade any resuiting NO, allowances or credits in an

emiissions trading or marketing program of any kind.

43, For any and all actiong faken hy SIGECO to conform o the requirements of thig
e e TR o oo = AT 7, N | g, | g . e R o RpuS | DEVEDER o) SUNS.O'IDNINS RN, TRV B | . & . R
L onsent DJecCies, INU, AIIOWAaNGSs Of Credits generalea at Lungy units 1, £, aind J, inay pe used at

Culley Units 1, 2, and 3 only, for compliance with any emissions trading or marketing program

requirement. However, nothing in this Consent Decree shall be deemed to prohibit the use

44, SIGECO may not use, purchase or otherwise obtain NO, allowances or credits

from another source for purposes of complying with the requirements of this Consent Decree.

VI SO, EMISSION REDUCTIONS AND CONTROLS

A. 8O, Emission Controls
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than Tune 30, 2004.
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that the Unils are in operation, except as provided in Paragraph 49 below. Following startup of

thé Units, SIGECO need not operate the FGD until either Unit is fired with any coal.

49, In the event of a planned FGD ontage, SKGECO may continue to operate Unit 2
u T A ul ..._.. PSSO S, SN R Lt S L I S S T L] s
but shall burn down the coal existin 1g i1 ihe Unit 2 bunker o ihe exient praciicable, and, prior io

shutting down the FGD, lead Compliance Coal into the bunker for use until such time as the

FGD resumes operation. In the event of an unplanned FGD oixtage_. SIGECO shall feed

Compliance Coal to the Unit 2 bunker until such time as the FGD resumes operation,
Compliance Coal is defined as 2.0 Ib/mmBTU S0, as demonsirated by a 4-hour composiie
sampie of the feed stock.

B. Use and Surrender of ‘SOE Allowances

50 SIGECO shall not sell or trade, in an emissions trading or marketing program of
any kind, SO, Allowances that correspond to the incremental emissions reductions that result

from: (1) the improved percent removal efficiency of the Unit 2 and 3 FGD system as described

in Paragraph 47 (the difference between a 95 percent reroval efficiency and the average

described in Paragraph 36; and (3} the emissions reductions associated with the feeding of

Compliance Coal to Unit 2 in accordance with Paragraph 49.

51 SIGECO may use the incremental emigsions allowances described in Paragraph
F ) Qe S B 1.0 P s 1 1t __ B el Fak bl al.e W .S P
50 oinily to saiisiy the operational needs of Culley Siation, provided SIGECO fust uses
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€ noi the Incremental

g

allowances described in Paragraph 50 to satisfy the Culley Station operational needs.

52. SIGECO shall surrender the incremental allowances described in Paragraph 50

_____ g SRV, D gy Rt BRGUVI | SRRV N o §
UpTHALIONAR OO dy UOHCIIUCA 11 il dpil o1
53. S1GECO may not use, purchase or otherwise obtain SO, allowances from another

source for purposes of complying with the requirements of this Consent Decree.

54 For purposes of this Subsection, the “surrender of allowances” means
permanently surrendering allowances {rom the accounis sdministered by EPA for all units at

SIGECO’s Culley Station as spéciﬁed in Paragraph 32, so that such allowances can never be

used to meet any compliance requirement under the Clean Air Act, the Indiana State

r'n i n o
M

A, Of iransfer
10 a non-profit third party selected by SIGECO for surrender, any SO, Allowances that are

required to be surrendered under Paragraph 52. Surrender shall occur annually thereafter and

within 45 days of SIGECO’s receipt from EPA of the Annual Deduction Reports for 50,.
[AL Fad o7 ot o WU JON | J U 5 1o WY WS | [OUN NS MR SRR Loy N PR & SRR BY o FRNFYNINE, 1 SV AR iy |
QIR ICALUF SEHdil SUTTTHUCT DUZ ALOWALILCS Y i 1€ USE O Ppllb' ble Umtea Q" iUS Cuvil ji l.ltdl

Protection Agency Acid Rain Program Allowance I'ransfer Form.
56. If any allowances are transferred directly to a third party for purposes of
PlainiiiT pursuant to Section Xii {(Periodic Reporiing) of this Conseni Decree. Such report shall:

(1) provide the identity of the non-profit third-party recipient(s) of the SO, Allowances and a



the third-party recipient(s) stating that the recipient will not seli, trade, or otherwise exchange

any of the allowances and will not use any of the SO, Allowances to meet any obligation

mposed by any environmental la er than the next periodic report due 12 months after
[ S o S B R KNI « WSS S ST L M 4L Fn ) DYV o WNN NGNS ) DGR RN -V S PR IR § % g R &' i
LIIC LildL 1 1L ULIG old1T1 LG UL ENICL, VAT SIdAIL AGIUUG 111 LRI P EHMIIC L w L rialln 3

required under Section XiI, a statement that the third-party recipient(s) surrendered the 80,

Allowances for permanent surrender to EPA within one year after SIGECO transferred the SO,

1U\.ll.u.l CINCS O

the transferre
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57.  Forall 30, Allowances surrendered to EPA, SIGECO shall first submit an SO,

Allowance transfer request form.to EPA’s Office of Air and Radiation’s Clean Air Markets

antrallad e QICIGOO £ tha BPA
AL SJARRA AL LAY e AL

Thvician din no tha trancfar nf th
ir ) LAAG Lo [ ) L i

o
HinaL

s s

Ji-IlIOI'CBmBDI aulrcnuer ACCOUDK orio any O[ﬂel' EBFA accouni [ﬂa[ me Agency may KIII'CLI As
part of submitting these transfer requests, SIGECO shall irrevocably authorize the transfer of

these 80, Allowances and identify -- by name of account and any applicable serial or other
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58.  The requirements in Paragraphs 52 and 55 of this Decree pertaining to SIGECO’s

surrender of SO, Allowances are permanent injunctions not subject to any termination provision

rovicinne chall curvive anv terminatinn af thic Decree in whaole
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59. In determining Emission Rates for SO,, SIGECO shall use CEMS in aceordance

I

with those reference methods specified in 40 C.F.R. Part 75 and 40 C.F_R. Part 60.

£ Eaor UInitc tha ra reaniraed tn ha anoninnead with 901 control egninment and that
Y AU SIS WA QI TUGLOIUAL A 0 St Yy s w3hsp LU O SIS tiial
arc buD_]CCE io I.HC 9 / rCHlUle prUVlblUHb U'.lf.'o Oullfﬂ DUI Dmlbblull Raie dIl(.I. U'lC ]]llCi. 802

Emission Rate shall be determined in accordance with 40 C.F.R. § 75.15 (using SO, CEMS data

from both the inlet and cutlet of the control device).

A g YR,

A. Optimization of PM Conirols
6l. By no later than July 15, 2003 and continuing thereafter, SIGECQO shall

~ continuously operate, at all times the Unit is combusting coal, each ESP on its Culley Station

v £ v aeotern an el
- ay \.-IIUI.SJ..L-U Latsa

section of the ESP for each Unit, regardiess of whether that action is needed to compiy wiih
opacity limits; (b} maintain the energy or power levels delivered to the ESPs for each Unit to

achieve the greatest possible removal of PM; and {c¢) make hest efforts to expeditiously repair

and retiirn n o I
I LWL L LF L Y 1L

B. instaliation and Operation of a Baghouse

62. By no later than June 30, 2007, SIGECO shall install and operate a Baghouse (a

PM Control Device) at Unit 3 that achieves and maintains a PM Emission Rate of 0.015

oy
I
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64. By no later than December 31, 2003, and continuing biennially thereafter,

SIGECO shall conduct performance testing on F.B. Culley Unit 3. Such performance tests may

ho caticfiad hy ctaely tocte nnnductad in acrardanesa with QIR g narmit frao tha Qiata oF
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65.  In determining the PM Emission Rate, SIGECO shall use the reference methods

specified in 40 C.F.R. Part 60, Appendix A, Method 5, using stack tests, or alternative methods

that ara ranio
iian v

Emission Rates from biennial stack tests in accordance with 40 C.F.R. § 60.8(f). The resuits of

each PM stack test shall be submitted to EPA within 45 days of completion of each test.

VIIL PROHIBITION ON NETTING CREDITS FROM REQUIRED CONTROLS

AE A any and a
T, ATASL CRALY WAAANE KRL

Consent Decree, any emission reductions generaied shail not be considered as a creditabie
contemporaneous emission decrease for the purpose of obtaining a netting credit under the Clean

Air Act’s PSD program.

67. SIGECO shall d

Project (*“Project”) to reduce SO, content in the flue gas of Culley Unit 3. The Project requires

the injection of sodium bi-sulfite/sulfate in variable concentrations to determine the removal

poiiution controi technology including an injection gnd, piping, pumps, storage tanks and a

f—
tn




conirol sysiem.

68. SIGECO shall, by no later than June 30, 2004, commence operation of the
Pn_:iject.

69. Byno!
review and approval pursuant to Seciion XIil of this Consent Decree a plan for the

implementation of the Project, including the date by which SIGECO will commence design and

ecessary. SIGECO shall implement the Project in compliance with the schedules and terms of

this Consent Decree and the plans for such Project approved under this Decree.

70.  For purposes of this Conscnt Decree, in performing the Project, including costs of
operation (which includes the fair market value of the sedium bisulfite/sulfate solution),

mber 31, 2007, spend no iess than $2.5 miiiion in Project Dollars
{measured in calendar year 2003 constant dollars). SIGECO shall maintain all documents

required by Generalty Accepted Accounting Principles to substantiate the Project Dollars spent

P
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part of each pldﬂ submiiied to the Piaintiif for ihe

Project, that it is unaware that the Project is required by law, other than by this Consent Decree.
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EPA areport ihat documents the date that the Project was completed, SIGECO’s results of
implementing the Project, including the emission reductions, the ability to ameliorate any

incremental particulate loading from the SCR

4. rouowmg the expenditure of $2.5 miliion for this Project, SIGECO shall continue

to operate the Project, unless the Parties agree that the Project is no longer viable and effective to

P TPy

avaiiabie to the public in an expeditious manner. Such information disclosure shall include, but
not be limited to, release of periodic progress reports identifying the reduction of sulfuric acid,

sorbent injection rates, and cost. In addition, periodic technology transfer open houges and plant

of $600,000. The civil pe altv chall he

Laidlyy 1 223 moun PR LT A AIC

accordance with current EFT procedures, referencing the USAO File Number 1999V 008238 and

17



the U1.S. Attorney's Office for the Southem District of Indiana. Any funds received after 2:00
_p.m. EDT shall be credited on the nexi business day. At the time of payment, SIGECOQ shall

provide notice of payment, referencing the USAO File Number, DOJ Case Number 90-5-2-1-
06966, and the civil action case name and case number, to the Department of Tustice and to EPA,
as provided in Paragraph 129 (Notice) of this Consent Decree.
78.  Faihure to timely pay the civil penaliy shall subject SIiGECO to interest accruing
from the date payment is due untii the date payment is made at the rate prescribed by 28 U.S.C. §
1961, and shall render SIGECO liable for all charges, costs, fees, and penalti-es established by

law for the benefit of a creditor or of the Unifed Stateg in securing pa}ﬂnent.

79.  Payments made pursuant to this Seciion are penaliies within ihe meaning of
Seciion 162(i) of the Internal Revenue Code, 26 U.S.C. § 162(1), and are not tax-deductible

expenditures for purposes of federal law.

M LIS N N it = e s R
this Conscnt Deorec shall resolve all civil claims of ihe United States thai
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aroseé from any modifications that commenced at the Culley plant pﬁor to the date of lodging of -
this Consent Decree, including those modifications alleged against SIGECO in the Amended

Complaint filed January 4, 2000
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Xl1. PERIODIC REPORTING

Consent Decree. Within 45 days of each such performance test, SIGECQ shall submit the results

of the performance test to EPA at the address specified in Section XTX (Notices) of this Consent

2 an Ltoa _ 3 _ o

Beginning thirty days alier the calendar quarter ending December 31, 2003,

continuing on a semi-annual basis until December 31, 2010, unless prior to this date the Consent

Decree terminates under Section XXVII, and in addition to any other express reporting
requirement in this Consent Decres, SIGECO shall submit to EPA a progress report.
83.  The progress report shall coniain ihe following information:

a. ali information necessary to determine compliance with this Consent
- Decree; and
bh. all information indicating that the ingtallation and/or comimencement of

ion conirol device may be delayed, incinding the nature and
cause of the delay, and any steps taken by SIGECO to mitigate such delay.

84.  Inany periodic progress report submitted pursuant to this Section, SIGECO may

awrernadig
L3

T S
G Y p\,l.u. 11l

reference to the provisions of the Title V permit report that are responsive to the information

sought in the periodic progress report.
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il provide a wriiien report to the Plaintiff of any violation of the requirements of this Consent
Decree, including, but not limited to, exceedances of required Emission Rates and removal

efficiencies, within 10 business days of when SIGECO knew or should have known of anv mach

B L W/ =AY =2

measures taken or to be taken by SIGECO to prevent such violations in the future.
86.  Each SIGECO report shall be signed by a SIGECO Vice President,

_Envuonmental Director, the General Connsel, or gimilarly ranked company official, :

nantain tha fn
LAULILGILLE AL LS

This informaiion was prepared either by me or under my direction or supervision
in accordance with a systemn designed to assure that qualified personnel properly
gather and evaluate the information submitied. Based on my evaluation, or the
directions and my inquiry of the person(s) who manage the system, or the
person(s) direcily responsible for gathering the information, I hereby certify under

penalty of law that, to the best of my knowledge and belief, thig 1n-f-‘nrmnhnn T

LRty A ORRRY DuulsvyalAe i LIVARLy LOAND AXRAUEIRAVERIVAAA LY
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e information io the Unried Siaies.
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37. If any ailowances are surrendered to any third party pursuant to Section VLB of

this Consent Decree, the third party’s certification shall be signed by a managing officer of the

third party

A =7 andas

1 certify under penalty of law that, {irame of third pariy]
will not sell, trade, or otherwise exchange any of the aliowances and wili not use
any of the allowances to meet any obligation imposed by any environmental law.
I understand that there are significant penalties for making false, inaccurate, or
incomplete information to the United States.

YIin EVIEW A ADDROWVAT NE CITTRAT AT C
S RALE . AWAS Y KA S YV T RIYAF JAL A AVWRS YV IRL s VFL AFLJAFIYAL L LIALRLF
88.  SIGECO shall submit and complete cach plan, report, or other item to PiainiiiT

whenever such a document is required to be submitted for review or approval pursuvant to this

20
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comments. Within 60 days of receiving writien comments from

alter the submittal consistent with the written comments and provide the revised submittal for

4

f called for in this Consent Decree; or (i1) submit the mattgr_for dispute

final approval to EPA

i
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~

1

Resolution) of this Consent Decree.

b > )

Upon receipt of EPA’s final approval of the submittal, or after dispute resolution,

89.

oy

ment the approved subinittal or the submittal as revised by dispute

x

SIGECO shall imple

For any failure By SIGECO to comply with the terms of this Consent Decree, and

90.

4

]

i

subject to the provisions of Sections XV (Force Majeure) and XVI (Dispute Resolution),

after umittan A
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iotlowing stipulated penaities to EFPA:
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¢. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation, where the
violation is equal to or greater than 5% but lesg than 10% in

excess of the limits set forth in this Consent Decree

$5,000

d. Failure to meet any 30-Day Rolling Average Emissioﬁ
Rate, any 30-Day Rolling Average Removal Effictency, or
any other Emission Rate or emigsion hmitation, where the

$10,000

violatien is equal fo or greater than 10% in excess of the
Tirviita qrd Fmrdd T #laio e onaad Ty oo o
1nits set 10T i this Loisent Decree
e. Failure to install, commence operation, or continue $10,000 during the first 36
j G | L. G
91',‘-3{'3“03 of the nTOx, S{}z, and PM o tion coiitrol adys, $27,5OG thereafier
P e T uuy b UL .4 S n it TY °.
ACViICes Ol ¥y Uil UL 1IALIUre 10 FCUIE a Unlt
f Failure to conduct nerfarmancea tegis of PM emissions. az | $1.000
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h. Failure to timelv submit, modify, or implement as 4750 for the first ten davs
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nnnrnvpd the renorte. nlane atndies analvses. vrotoeols. or Q1YY 4l e Lo
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nthar onhmnitalo racesived Lo bl Mo aned T ne o=
LVuivr sULHEHNGID 1O{UICO Uy uWiid VULIGCIH PASCIoC
1. Using, selling, or transferring 80, Allowanees in (a) .‘52,0@0 per SO, Allowance
contravention of Secticn V1 ton, plus (b) ilie suirender of

(), Allowances in an amount
equal to the 50, Allowances
used, sold, or transferred in’
violation of the Decree

j- Using, seiling or transferring NO, allowances or credits in
contravention of Section V

{(a) $4,000 per NO_ Allowance
and credit ton, plus (b) the
surrender of NO, allowances or
credits in an 2711_(_)1111\” Pnnnl to

e
b




| 1. Failure to demonstrate the third-party surrender of an $2,500
S0, Allowance in accordance with Section VI

m. Failure to undertake and complete the Environmental $1,000 for the first 30 days,

Project in compliance with Section IX (Environmental $5,000 thereafter
Project)
n. Any other violation of this Consent Decree $1,000
o1 Violation of an Emission Rate or Removal Efficiency that is based on a 30-Day

Rolling Average is a violaiion on every day on which the average is based.

92.  Where a violation of a 30-Day Rolling Average Emission Rate or Removal

1 1 . ner RPN . SURpU, R i N
davs, SIGECO shall not pay a daily stipulated penalty for any day of the recurrence for which a
TS, PP R P RS I e S,
tipulated penalty has already been paid.

93.  All stipulated penalties shall begin to accrue on the day after the performance is
due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until

alties for separaie violations of this Consent

94.  SIGECO shall not be liable for stipulated penalties for failure to meet the
emissions rate requirement in Paragraph 39 until January 1, 2004,

95, SIGECO shal
forth below in Paragraph 97, within 30 days of any violation of this Consent Decree, and shall

continue to make such payments every 30 days thereafter until the violation(s) no longer

continues, uniess SIGECO elects within 20 davs of the vielation to dispute the accrual of



this Consent Decree.

96. enalties shall continue to accrue as provided in accordance with Paragrap 93

22
o=

during any dispute, with interest on accrued penalties payable and caleculated at the rate
established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be pai aid

until the following:

o]

[ el
=
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slved by agreetnent or by a decision of the PlaintfY that is not

appealed io the Court, accrued penalties determined to be owing, together with
accrued interest, shall be paid to the United States within thirty (30) days of the
effective date of the agreement or the receipt of EPA’s decision or order;
within sixty (60} days of receipi of the Court’s decision or
order, pay ali accrued penalties determined by the Court to be owing, together

with accrued interest, excép_t as provided in Subparagraph ¢, below;

c. If the District Court’s decision is appealed by any Party, SIGECO shall| within
fifteen (15) days of receipt of the final appellate court decision, pay all accrued

3

interest.
97. All stipulated penalties must be paid within thirty (30) days of the date payable,

and payment shall he made in the manner set forth in Section X of this Consent Decree (Civil

d SIGECO fail to pay stipulated penalties in compliance with the terms of

this Consent Decree, the United States shall be entitled to collect interest on such penalties, as

24
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99.  The stipulated penalties provided for in this Consent Decrec shall be in addition
to any other rights, remedies, or sanctions available to the Plaintiff by reason of SIGEC(O’s

0 comnlv with any mq‘ltfrement Gf 1hi

penalty, SIGECO shall be allowed a credit for stipulated penalties paid against any statutory

penalties imposed for such violation.

Fatel

100.  For purposes of this Conseni Decree, a “Force Majeure Event” shall mean an

event that has been or will be caused by circumstances beyond the control of SIGECO, its

Ifill the obligaiion. “Best efforts to fulfili the obligation”
inciudes using best efforts to anticipate any potential Force Majeure Event and to address the

effects of any such event (a) as it is occurring and (b) after it has occurred, such that the delay or

practicable, but in no event later than fourteen (14) business days following the date SIGECO
first knew, or by the exercise of due diligence should have known, that the Force Majeure Event

caused or may cause such delay or violation. In this notice SIGECO shall reference this

25



Paragranh of this Cansent Decree a
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hich SIGECO, its coniraciors, or any eniity controiied by SIGECO knew or should have

102.  Failure to Give Notice. If SIGECO fails to comply with the notice reqnirements

of this Section, the Plaintiff may void SIGECO’s claim for Force Majeure as to the specific eveit
for which SIGECO has failed to comply with such notice requirsmend

1L Oy a pcnou noi io exceed ihe uelay

actuaily caused by the eveni. In such circumstances, an appropriate modification shall be made

pursuant to Section XXIH of this Consent Decree (Modification).

rawioam rarrdbn Koandl e Y 1Vl PRy s
the matter shall be resclved in accordance with Section XKV of this Consent Decree {Dispuie
™ _ _ -1 .
Resolution).

105.  Burden of Proof. In any dispute regarding Force Majcure, SIGECO shall bear the

26



burden of proving that any delay in performance or any other violation of any requirement of this

L 1

iee was caused by or will be caused by a Force Majeure Event. SIGECO shall also
bear the burden of proving that SIGECO gave the notice required by this Section and the

anticipated duration amd extent of any delay(s) atiribistable to a Force Majeure Event. An
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otential Force Majeure Evenis. The Parties agree that, depending upon the

circumsiances related to an event and SIGECO’s response to such circumstances, the kinds of

in the

events listed below are among those that could qualify as Force Majeure Fvents wit]
meaning of this Section: constmetion, labor, or equipment delays; acts of God
s response to such circumstances, failure of a permitting authority to issue a necessary
permit in a timely fashion may constitute a Force Majeure Event where the failure of the
permitting authority to act is beyond the conirol of SIGECO and SIGECQO has taken all steps

available to it to ob

.,
2
E:

penmit applicaiion, responding to requests for additional information by the permitting authority
in a timely fashion, accepting lawful permit terms and conditions, and prosecﬁting_in. an

expeditious fashion appeals of any allegedly unlawfal terms and conditions imposed by the

)
-~



108.  For purpeses of this Scction, a “Malfuiciion’ shail have the meaning set forth in
40 CF.R. § 60.2: any sudden, infrequent, and not reasonably preventable failure of air pollution
60111’1‘01 equipment, process equipment, or a process to operate in a norimal or usual manner.
Failures that are caused in part by poor maintenance or careless oneration are not Malfunctions.

109.  As part of the resolution of any matter submitted to this Couit under ihis Seciion,
this Court by order, may in appropriate circumstances extend or
modily ihe scheduie for compietion of work under this Consent Decree to accc;unt for the delay
in the work that occurred as a result of any delay agreed to by the Plaintiff or approved by this

gk

Court. SIGECO shall be liable for stipnlated penalties for its failure thereafter to complete the

iii. The dispute resolution procedure required herein shalf be invoked by one Party to
this Consent Decree giving written notice to the other party to this Consent Decree advising of a

shall acknowiedge receipt of the notice, and the Parties in dispute shall expeditiously schedule a

meeting to discuss the dispute informally not later than fourteen (14) days following reccipt of



iiZ. Disputes submitted to dispute resoiution under this Section shall, in the first
instance, be the subject of informal negotiations among the disputing Parties. Such period of

informal negotiations shall not extend beyond thirty (30) cale

araivior

ah3 T s #lhn DIl
regmul.u tueu.l position v | T

he written POSILCH P vided
miess, within forty-five (45) calendar days thereafier, SIGECO seeks judicial resolution of the
dispute by filing with this Court a petition. The Plaintiff may respond to the petition within

forty-five (45) calendar days of filing.

is required, ihe time periods set out in this Section may be shortened upon motion of one of the
Parties to the dispute.

115. This Court shall not draw any inferences nor establish any p

116.  As part of the resolution of any dispute under this Section, in appropriate

circumstances the disputing Parties may agree, or this Court may order, an extension or
PR Y A SR A mnladala Fae U PP L N 't S U UN. U . UL S SUSURPE NS ISR o SRR
madification of the schedule for the completion of the activities required under this Counseint

Decree to account for the delay that occurred as a result of dispute resolution. SIGECO shail be

29



liable for stipulated penalties for its failure thereafier to complete the work in accordance with

resolving such disputes. In their imitial filings with the Court under Paragraph 113, the disputing

Parties shall state their respective positions as to the applicable standard of law for resolving the

118.  Uniess expressly stated otherwise in this Consent Decree, in any instance where
otherwise applicable law ot this Consent Decree requires SIGECO to secure a permit to

authorize constructing or operating any device, inclnds

I maimng al wink 10 1511 Oon, ana
=2 r E ¥
tvarating morenita racniead indas atata Tawe QIR chall smakba cuah arnalinatinn in o fHemales
Uprd auibiy pPlellilive ILijullivir wiiied oo LYy, DS S odldial dlidne olicll appaloiiiGll il o diiin

manner. EPA wiil usc its best efforis to expeditiousiy review ali permit applications submitted
pursuant to this Consent Decree.

119.  When permits are required by Paragraph 118, SIGECO shall complete and subfnit

timely permit application for any Unit at the Culley plant shall bar any use by SIGECO of
Section XV (Force Majeure), where a Force Majeure claim is based on that permitting delay.
enforcement of such permiis shaii be in accordance wiih iheir own ierins and ihe Aci. The Tiile
V permits shall not be directly enforceable under this Decree, although any term or limit

established by or under this Decree shall be enforceable under this Decree regardless of whether

w2
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onsent Decree, including but iot iimiied to, Emission Rates,
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¢ a copy of any permit proposed as a resuli of such applicaiion, to allow for
timely participation in any public comment opportunity.
ECO shall request a source-specific SIP revision that incorporates enforceable

unit-specific emission limitations and control requirements.

125.  Any authorized represeniaiive of the United States or Indiana, including their
attorneys, contractors, and consultants, upon presentation of credentials, shall have a right of

entry upon the premises of the Culley Generation Station at any reasonable time for the purpose

[FS]
[



of:

=4}
&
£
'
g
jad]
5
i

rogiess of aciivities required under this Consent Decrec;
b. verifying any data or information submaitted to the Plaintiff in accordance with the
terms of this Consent Decree;

C. obtammg samples and, upon request,

quest, splits of any samples taken by SIGECO or
S [P ST |
it representatives, contractors, of consuliants; and

VEY >

ECO’s compliance with this Consent Decree.
126.  SIGECQO shall retain, and instruct its contractors and agents to presérve all non-

identical copies of all records and documents (including records and documents.in electronic

form) now in ifs or its contractors’ or agents’ possession or contrs!, and that divectly relate to
3 RN o FRREY NG . JRIY. SR R, R : s a
SIGECQ’s performance of its obligations under this Consent Decree for a period of ten years

from date of eniry of the decree. This record retention requirement shail apply regardless of any
corporate document-retention policy to the contrary.

127.  All information and documents su

Hey Generalion Staiion under Section 114 of the Act, 42 U.S.

o
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129, Unless

thierwise provided herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and

addressed as follows:

Chief, Environinental Enforcement Seciion
Environment and Natral Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DX 90-5-2-1-06966

and
Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N'W.
Washington, DT 20460

~and
Regionai Administrator
U.S. EPA Region V

77 West Jackson Blvd.
Chicago, Illinois 60604-3590

As to SHGECO :

Angiia M. Retherford, Environmentat Director
SOUTHERN INDIANA GAS & ELECTRIC COMPANY
20 NW Fourth Street

Evansville, Indiana 47741

and

Ronald E. Chnstian
Execuiive Vice President

33



SOUTHERN INDIANA GAS & ELECTRIC COMPANY
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130.  All notifications, communications, or submissions made pursuant to this Section

shall be sent by overnight mail or by certified or registered mail, return receipt requested. All

notifications comyminications, and transmizsions gent hv nvarniocht rcartifiad nr raciotarad ma
nonihcations commumications, and trangmizseio ng gen overmight, certifieq or registered mat

.
-

131.  Any Party may change either the notice recipient or the address for providing
notices to it by serving all other Parties with a notice setting forth such new notice recipient or

address.
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133. No sale or transfer of an Ownership Interest shall take place before the Third

Party Purchaser and EPA have executed, and the Court has approved, a modification pursuant to
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requirements of this Decree that may be applicable to the transferred or purchased Ownership

Interests, including joint and several liability with SIGECO for all requirements specific to the

34



134. Tius Consent Decree shaii not be construed to impede the transter of any
Ownership Interests between SIGECO and any Third Party Purchaser as long the requirements

of this Consent Decree are met. This Consent Decree shall not be construed 1o pro

hib
pro

contractal allocation — as between S1GECO and any Third Party Purchaser of Owacrship
Interests — of the burdens of compliance with this Decree, provided that SIGECO and such Third

Party Purchaser shali remain liable to the Plaintiff for the obligations of the Ddcree applicable to
the transferred or purchased Ownership Interests, except as provided in Paragraph 135.

135. IfEPA agrees, EPA, SIGECO, and the Third Party P

modification that relieves SIGECO of iis liabiltiy under this Consent Decree and makes the

Third Party Purchaser liable for alt obligations and liabilities applicable to the purchased or
transferred Ownership Interests. Notwithstanding the foregoing, however, SIGECO may not

assign, and may not be released from, any obligati

may agree to restrict the scope of joint and several liability of any purchascr or transferee for any
obligations of this Consent Decree that are not specific to the Unit, to the extent such obhgations

may be adequately separated in an enforceable manner.

TS

i36. The effective date of this Consent Decree shall be the date upon which this



Consent Decree is entered by the Court.

of this Consent Decree to enforce compliéfhce with the terms and conditions of this Consent

Decree and to take any action necessary or appropriate for its interpretation, construction,

138. The terms of this Consent Decree may be modified only by a subsequent wriiten
agreement sigined by all the Pariles. Where the modification constitutes a material change to any

term of this Decree, it shall be effective only upon approval by the Court. .

XXIV. GENERAL PROVISIONS

Deeree does not guarantee compiiance with ail applicable Federal, State, or Local laws or .
regniations.

140. This Consent Decree does not apply to any claim(s) of alleged criminal liability.

141.  In any subsequent administrative or judicial action initiated by the Plaintiff for
injunctive relief or civil penaliies relating to the facilities covered by this Consent Decree,
SIGECO shall not assert any defense or claim based upon principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim preclusion, or claim splitting, or any other defense
based upon the contention that the claims raiscd by the Plaintiff in the subsequent proceeding



were brought, or should have been brought, in the instant case; provided, however, that nothing
in this Paragraph is intended to affect the validity of Section XI (Resolution of Past Claims).
of its obligation to compiy with aii applicable Federal, State, and

Locai laws and regulations. Subject to the provisions in Section XI (Resolution of Past Claims)

Pl

, Of jocal staiutes, regulations, or permits.
143. Every term expressly defined by this Consent Decree shall have the meaning
given to that term by this Consent Decree, and, except as otherwise provided in this Decree,

every other term used in this Decree that is also a temn under the Actor th

-
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all meain in this Decree what such ierm means under the Act or those
impiementing regulations.

144.  Nothing in this Consent Decree alters or waives any applicable law (including but

Ll 3

not limited to, any defenses, entitlements, or clarifications related to the Credible Evidence Rule
4 H ad A 1 . Ao
(62 Fed. Reg. 8314, Feb. 27, 1997)), concerning ihe use of daia for any purpose under ihe Act,

generated by the reference methods specified herein or otherwise.
145, Each limit and/or other requirement established by or under this Decree is a
146. This Conseni Decree does not limmi, enlarge or affect the rights of any Party to
this Consent Decree as against any third parties.

147, This Consent Decree constitutes the final, complete and exclusive agreement and

Tt
-



understanding among the Parties with respect to the settlement embodied in this (“nnqent Decree,

and supercedes all prior agreements and understandings among the Parties related to the subject
matter hercin. No docwnent, representatton, inducement, agreement, or unuerstancung, or

promise constitutes any part of this Decree or the settlement it represents, nor shall they be nsed

in construing the terms of this Consent Decree.
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This Decree may be execuied in iwo or more counterparts, each of which shali be

deemed an original, but all of which together shall constitute one and the same Decree.

XXV. SIGNATORIES AND SERVICE

legally bind the Party he or she represents to this document.

151. This Consent Decree may be signed in counterpafts, and such counterpart

152.  Each Paity hereby agrees to accept service of process by mail with respect to ali
matters arising under or relating to this Consent Decree and to waive the formal service

requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local

ules of this Court includin

¥
b . ety oo } J

153. The Patties agree and acknowledge that final dppIDVdI by the United States and

entry of this (,onsent Decree is subject to the procedures of 28 CF.R. § 50.7
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crations which indicate that the Consent Decree is mappropnate
improper, or inadequate. SIGECO shall not oppose entry of this Consent Decree by this Court
challenge any provision of this Consent Decree unless the United States has notified SIGECH), in

writing, that the United States no longer supports entry of the Consent Decree.

o Seaiua Y
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154.  Tenmination as to Completed Tasks. As soon as SIGECO completes a

construction project or any other requirement of this Consent Decree that is not ong

o
ix 1o aiy

R, -
lution conirols

enforceable unit-specific emission limitations and other requirements under this Consent Decree;

Decree, and ihat includes as

enforceable permit terms all of the Unit performance and other requirements under Section XVII

(Permits);

d. has paid all penalties prescribed in Sections X and X1V, and has expended
il I _u.;ln .
$2.5 million for the Project described in Section IX;

39



and

156. In the event that the State of Indiana does not act on SIGEC(’s request set forth

in Paragraph 155b and ¢ above, SIGECO may nevertheless seek to terminate this Cons

his Consent
. . o . P
Decree, with the exception of emission rates or imitations and monitoring requirements of th

Xviil. FINAL JUDGMENT
157. Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall congstitute a final j

40
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