
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

UNITED STATES OF AMERICA, 

Plaintiff, 
v. 

KERR-MCGEE CHEMICAL 
WORLDWIDE LLC, FREMONT 
LUMBER COMPANY, AND 
WESTERN NUCLEAR 
IN CORPORA TED. 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~ ) 

Civil Action No. 04-CV-00032 

CONSENT DECREE AMENDMENT 

1. This Consent Decree Amendment modifies the Consent Decree entered by the 

Court in the above captioned case on January 20, 2006 ("2006 Consent Decree"). 

2. As provided in the Consent Decree and Environmental Settlement Agreement 

approved on February 11, 2011 ("2011 Consent Decree and Environmental Settlement"), in the 

matter of In Re: Tronox Incorporated, et al., Debtors, Case No.09-10156 (ALG) (Bankruptcy 

SD NY): Kerr-McGee Chemical Worldwide LLC, predecessor in interest to Tronox 

Incorporated, is hereby removed as a Party to the Consent Decree. 

3. With the exception of obligations identified in Paragraphs 9 and 26 of the 2006 

Consent Decree, the obligations of Fremont Lumber Company ("Fremont") and Western 

Nuclear Incorporated ("Western Nuclear") to conduct Work under the 2006 Consent Decree 

are terminated. The Work-related obligations terminated by this Paragraph are Paragraphs 6, 7, 

8, 10, 11, 12, 13, 14, 15, 16, 17,20,21,22,23,24,27,28,31,32,33,34,35,37,38,39,40, 

41,42,43,44,45,46,47,48,49,50,51,52,53,54,64,65,66,67,68,86,87,88,89,90,91, 
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92, 93, 94, 95, 96, 98, 101, 104(g)&(h), 129, 130, 131, and 133 of the 2006 Consent Decree. 

For reference purposes only, a redlined version of the text of the 2006 Consent Decree is 

attached hereto as Exhibit A. Any changes in Exhibit A not stated in this Amendment are not 

controlling, and should there be any conflict in the language between this Amendment and 

Exhibit A, the language of this Amendment controls. 

4. Fremont and Western Nuclear have fully complied with Section IX (Access and 

Institutional Controls) to date. Because Fremont still owns and/or controls property within the 

Site, the obligations under Section IX still apply to Fremont and its property. Western Nuclear 

does not own or control any property within the Site, and therefore, Western Nuclear's 

obligations under Section IX are terminated. Provided, however, that should Western Nuclear 

own or control any property within the Site in the future, the remaining obligations of Section 

IX shall apply to Western Nuclear and its property. 

5. The obligations of Fremont and Western Nuclear to pay Future Response Costs, as 

provided in Paragraph 57 of the 2006 Consent Decree, are terminated. In addition, either the 

Settling Defendants have complied with the other provisions of Section XVI (Payment For 

Response Costs) of the 2006 Consent Decree or those provisions are moot. Thus Paragraphs 

56, 58, 59, 60 and 61 are terminated. 

6. The waiver, indemnity, and hold harmless provisions contained in Paragraphs 62 

and 63 of the 2006 Consent Decree shall apply only to Work performed by Fremont and 

Western Nuclear prior to the effective date of this Amendment and shall not apply to future 

Work performed by the United States. 

7. The United States acknowledges that Fremont and Western Nuclear have fully paid 

the civil penalty identified in and completed the Supplemental Environmental Project 
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described in Section XX (Settlement ofEPA's UAO Penalty Claims). Fremont and Western 

Nuclear have fully complied with Section XX. 

8. Section XXIII (Covenants By Plaintiff), Section XXIV (Covenants By Settling 

Defendants), and Section XXV (Effect of Settlement) of the 2006 Consent Decree shall remain 

in effect. However, the United States' Post-certification Reservations provided in Paragraph 

101 and Paragraph 105 (Work Takeover) of the 2006 Consent Decree are deleted. 

9. Fremont and Western Nuclear waive any claims to proceeds the United States 

received or will receive for the White King/Lucky Lass Site, including but not limited to, any 

payments that have been or shall be made pursuant to or related to the 2011 Consent Decree 

and Environmental Settlement. In the event the United States institutes proceedings against 

Fremont and/or Western Nuclear pursuant to the provisions set forth in Paragraph 102 of the 

2006 Consent Decree, the waiver described in this Paragraph shall not prohibit Fremont and/or 

Western Nuclear from seeking reimbursement of incurred response costs arising from 

proceedings instituted under Paragraph 102 from the proceeds described in this Paragraph 

related to the 2011 Consent Decree and Environmental Settlement. 

10. The first sentence of Paragraph 122 of the 2006 Consent Decree is deleted and 

replaced by the following: "Until IO years after the Effective Date of this Amendment each 

Settling Defendant shall preserve and retain all non-identical copies of records and documents 

(including records or documents in electronic form) now in its possession or control or which 

come into its possession or control that relate in any manner to its liability under CERCLA 

with respect to the Site, provided, however, that Settling Defendants who are potentially liable 

as owners or operators of the Site must retain, in addition, all documents and records that relate 

to the liability of any other person under CERCLA with respect to the Site." 
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11. Written notices pursuant to Section XXVIII (Notices and Submissions) of the 2006 

Consent Decree are amended as follows: 

As to Western Nuclear: 

As to Fremont Lumber 

As to the United States 
Forest Service: 

Western Nuclear Incorporated 
c/o Barbara Nielsen 
Manager Remediation Projects 
Freeport Minerals Corporation 
333 North Central Avenue 
Phoenix, Arizona 85004 

With a copy to: 

Gallagher & Kennedy, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 85016 
Attn: Bradley Glass 

Nancy L. Helseth 
Vice President Human Resources 
Fremont Lumber Company 
29100 SW Town Center Loop W 
Suite 300 
Wilsonville, Oregon 97070 

With a copy to: 

Peter L. Serrurier 
STOEL RIVES LLP 
760 SW Ninth Ave, Suite 3000 
Portland, OR 97205 
peter.serrurier@stoel.com 

Gary Fremerman 
Senior Counsel 
Natural Resources and Environment Division 
USDA Office of the General Counsel 
Room2013-S 
Washington, D.C. 20250 
202-720-8041 
Gary.Fremerman@ogc.usda.gov 
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Jonathan Heyl, P .E. 
Forest Service 
Region 6, Regional Office 
p: 503-808-2171 
jheyl@fs.fed.us 

12. The Effective Date of this Consent Decree Amendment is the date it is entered by 

the Court. 

13. Except as provided herein, the 2006 Consent Decree remains in full force and 

effect. 

14. This Consent Decree Amendment shall be lodged with the Court for a period of not 

less than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) 

of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the 

right to withdraw or withhold its consent if the comments regarding the Consent Decree 

Amendment disclose facts or considerations which indicate that the Consent Decree 

Amendment is inappropriate, improper, or inadequate. Settling Defendants consent to the 

entry of this Consent Decree Amendment without further notice. 

15. If for any reason the Court should decline to approve this Consent Decree 

Amendment in the form presented, this agreement is voidable at the sole discretion of any 

Party and the terms of the agreement may not be used as evidence in any litigation between the 

Parties. 

16. Each undersigned representative of a Settling Defendant and the Assistant Attorney 

General for the Environment and Natural Resources Division of the Department of Justice 

certifies that he or she is fully authorized to enter into the terms and conditions of this Consent 

Decree Amendment and to execute and legally bind such Party to this document. 
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17. Each Settling Defendant hereby agrees not to oppose entry of this Consent Decree 

Amendment by this Court or to challenge any provision of this Consent Decree Amendment 

unless the United States has notified the Settling Defendants in writing that it no longer 

supports entry of the Consent Decree Amendment. 

18. This Consent Decree Amendment and the 2006 Consent Decree and its appendices 

constitute the final, complete, and exclusive agreement and understanding among the Parties 

with respect to the settlement embodied in this Consent Decree Amendment and the 2006 

Consent Decree. The Parties acknowledge that there are no representations, agreements or 

understandings relating to the settlement other than those expressly contained in the 2006 

Consent Decree and this Consent Decree Amendment. 

19. Upon approval and entry of this Consent Decree Amendment by the Court, this 

Consent Decree Amendment and the 2006 Consent Decree shall constitute a final judgment 

between and among the United States and Fremont Lumber Company and Western Nuclear 

Incorporated. The Court finds that there is no just reason for delay and therefore enters this 

judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

SO ORDERED THIS DAY OF 2016 
----~ 

United States District Court Judge 
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Senior Attorney 
Environmental Enforcement Section 
United States Department of Justice 
999 18th Street 
South Terrace, Suite 370 
Denver, CO 80202 
David.Dain@usdoj.gov 
(303) 844-7371 

BILLY J. WILLIAMS, OSB #901366 
Acting United States Attorney 
District of Oregon 
NEIL J. EV ANS, OSB #96551 
neil.evans@usdoj.gov 
Assistant United States Attorney 
United States Attorney's Office 
District of Oregon 
1000 S.W. Third Ave., Suite 600 
Portland, Oregon 97204-2902 
Telephone: (503) 727-1000 
Facsimile: (503) 727-1117 
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FOR TRONOX WORLDWIDE PTY LIMITED 

71. 
· · '• ard L. Muglia, Di 
Tranox Worldwide Pty 

~AM-.~ 
Steven A. Kaye, Secretary 
Tronox Worldwide Pty Limited 
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Peter L. Serrurie 
STOEL RIVES LLP 
760 SW Ninth Ave, Suite 3000 
Portland, OR 97205 
peter.serrurier@stoel.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

UNITED STATES OF AMERICA 

Plaintiff, 

v. 

KERR McGEE CHEMICAL WORLD',VIDE 
LLG,-FREMONT LUMBER COMPANY, and 
WESTERN NUCLEAR IN CORPORA TED. 

Defendants. 

2016 Consent Decree Amendment - Exhibit A 

CIVIL ACTION NO. 04-CV-00032 

CONSENT DECREE 
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I. BACKGROUND 

A. The United States of America ("United States") on behalf of the Administrator of 

the United States Environmental Protection Agency ("EPA") and the Secretary of the 

Department of Agriculture ("Agriculture") filed a complaint in this matter pursuant to Sections 

106 and 107 of the Comprehensive Environmental Response, Compensation, and Liability Act 

("CERCLA"), 42 U.S.C. Sections 9606, 9607. 

B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs 

incurred by the United States for response actions at the White King/Lucky Lass Superfund Site 

in the Fremont National Forest near Lakeview, Oregon together with accrued interest; (2) 

performance of studies and response work by defendants at the Site consistent with the National 

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP") and (3) assessment of penalties for 

failure to comply with the Unilateral Order, Docket No. CERCLA-10-200-3-0011 dated 

November 27, 2002. 

C. In accordance with the NCP and Section 121(f)(l)(F) of CERCLA, 42 U.S.C. § 

9621 (f)(l )(F), EPA notified the State of Oregon (the "State") of negotiations with potentially 

responsible parties regarding the implementation of the remedial design and remedial action for 

the Site, and EPA has provided the State with an opportunity to participate in such negotiations 

and be a party to this Consent Decree. 

D. Defendants Fremont Lumber Company, Kerr-McGee Chemical Worldwide 

L.L.C. ("Kerr-McGee") and Western Nuclear, Inc (collectively "Settling Defendants") filed a 

separate action under section 310 of CERCLA against EPA for mandamus, injunctive and 

declaratory relief: (1) to compel EPA's compliance with the alleged nondiscretionary 

requirements of CERCLA relating to federal facilities; (2) to compel EPA to enter into an 

Interagency Agreement with the responsible federal agency to perform the remedial action at the 

2016 Consent Decree Amendment - Exhibit A 
1 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 14 of 100



Site; and (3) to declare that issuance of the Unilateral Order dated November 27, 2002, requiring 

the Settling Defendants to perform the remedial action, conflicts with CERCLA section 120 and, 

as such, violates the statute. 

E. In accordance with Section 1220)(1) of CERCLA, 42 U.S.C. § 9622(j)(l), EPA 

notified the state natural resource trustee and the Federal Trustees of negotiations with 

potentially responsible parties regarding the release of hazardous substances that may have 

resulted in injury to the natural resources and encouraged the trustees to participate in the 

negotiation of this Consent Decree. 

F. The Settling Defendants do not admit any liability to Plaintiff arising out of the 

transactions or occurrences alleged in the complaints, nor do they acknowledge that the release 

or threatened release of hazardous substances at or from the Site constitutes an imminent or 

substantial endangerment to the public health or welfare or the environment. The Settling 

Federal Agencies do not admit any liability arising out of the transactions or occurrences alleged 

in any claim asserted by the Settling Defendants. 

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. 9605, EPA placed the Site on the 

National Priorities List ("NPL") under the name "Fremont National Forest Uranium Mines 

(USDA)", set forth at 40 C.F.R. Part 300, Appendix B, Table 2 ("Federal Facilities Section, 

April 1995") by publication in the Federal Register on April 25, 1995, 60 Fed. Reg. 20330. 

H. In response to a release or a substantial threat of a release of hazardous substances 

at or from the Site, on June 12, 1991, the Forest Service sent a General Notice letter to multiple 

potentially responsible parties including each Settling Defendant. 
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I. The Settling Defendant Kerr-McGee entered into an Administrative Order on 

Consent ("AOC") on April 25, 1995, and commenced a Remedial Investigation and Feasibility 

Study ("RI/FS") for the Site pursuant to 40 C.F .R. § 300.430. 

J. The Settling Defendant Kerr-McGee completed a Remedial Investigation ("RI") 

Report in June of 2000, and the Settling Defendant Kerr-McGee completed a Feasibility Study 

("FS") Report in June of 2000. 

K. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, in October 1999, EPA 

announced the availability of the draft FS, and published notice of the proposed plan for remedial 

action in a major local newspaper of general circulation. EPA provided an opportunity for 

written and oral comments from the public on the proposed plan for remedial action. A copy of 

the transcript of the public meeting is available to the public as part of the administrative record 

upon which the Director of the Environmental Cleanup Office, Region 10 based the selection of 

the response action. 

L. The decision by EPA on the remedial action to be implemented at the Site is 

embodied in a final Record of Decision ("ROD"), executed on September 28, 2001, on which the 

State of Oregon and the Forest Service have given their concurrence. The ROD includes a 

responsiveness summary to the public comments. Notice of the final plan was published in 

accordance with Section 117(b) of CERCLA. Since March 2003, the Settling Defendants have 

worked on the remedial design for the remedial action required by the ROD. 

M. Based on the information presently available to EPA and the Forest Service; EPA 

and the Forest Service believe that the Work will be properly and promptly conducted by the 

Settling Defendants if conducted in accordance with the requirements of this Consent Decree and 

its appendices. 
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N. Solely for the purposes of Section 1130) of CERCLA, the Remedial Action 

selected by the ROD and the Work to be performed by the Settling Defendants shall constitute a 

response action taken or ordered by the President. 

0. On September 30, October 1, 6, 7 and 14, 2004, the United States and the Settling 

Defendants participated in a mediation relating to matters addressed in this Consent Decree. 

P. The Parties recognize, and the Court by entering this Consent Decree finds, that 

this Consent Decree has been negotiated by the Parties in good faith and implementation of this 

Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated 

litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public 

interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331and1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has 

personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent 

Decree and the underlying complaints, Settling Defendants waive all objections and defenses 

that they may have to jurisdiction of the Court or to venue in this District. Settling Defendants 

shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and 

enforce this Consent Decree. 

III. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the United States and upon 

Settling Defendants and their successors and assigns. Any change in ownership or corporate 

status of a Settling Defendant including, but not limited to, any transfer of assets or real or 
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personal property, shall in no way alter such Settling Defendant' s responsibilities under this 

Consent Decree. 

3. Settling Defendants shall provide a copy of this Consent Decree to each 

contractor hired to perform the Work (as defined below) required by this Consent Decree and to 

each person representing any Settling Defendant with respect to the Site or the Work and shall 

condition all contracts entered into hereunder upon performance of the Work in conformity with 

the terms of this Consent Decree. Settling Defendants or their contractors shall provide written 

notice of the Consent Decree to all subcontractors hired to perform any portion of the Work 

required by this Consent Decree. Settling Defendants shall nonetheless be responsible for 

ensuring that their contractors and subcontractors perform the Work contemplated herein in 

accordance with this Consent Decree. With regard to the activities undertaken pursuant to this 

Consent Decree, each contractor and subcontractor shall be deemed to be in a contractual 

relationship with the Settling Defendants within the meaning of Section 107(b )(3) of CERCLA, 

42 u.s.c. § 9607(b )(3). 

IV. DEFINITIONS 

4. Unless otherwise expressly provided herein, terms used in this Consent Decree 

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the 

following definitions shall apply: 

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 , et seq. 
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"Civil Action # 03-CV-1073-AS" shall mean the judicial action filed by Settling 

Defendants in Fremont Lumber Company, et al., v. United States Environmental Protection 

Agency, No. 03-C V-1073-AS (D. Ore). 

"Consent Decree" shall mean this Decree and all appendices attached hereto (listed in 

Section XXXI). In the event of conflict between this Decree and any appendix, this Decree shall 

control. 

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working 

day" shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any 

period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, 

or Federal holiday, the period shall run until the close of business of the next working day. 

''DEQ" shall mean the Oregon Department of Environmental Quality and any successor 

departments or agencies of the State. 

"Effective Date" shall be the effective date of this Consent Decree as provided in 

Paragraph 125. 

"EPA" shall mean the United States Environmental Protection Agency and any successor 

departments or agencies of the United States. 

"Forest Service" shall mean the United States Department of Agriculture, Forest Service 

and any successor departments or agencies of the United States. 

"Future Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States incurs in reviewing or developing plans, reports and other 

items pursuant to this Consent Decree, verifying the Work, or otherwise implementing, 

overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Sections VII, IX 
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(including, but not limited to, the cost of attorney time and any monies paid to secure access 

and/or to secure or implement institutional controls including, but not limited to, the amount of 

just compensation), XV, and Paragraph 105 of Section XXIII. Future Response Costs shall also 

include all Interim Response Costs, and all Interest on those Past Response Costs Settling 

Defendants have agreed to reimburse under this Consent Decree that has accrued pursuant to 42 

U.S.C. § 9607(a) during the period from September 1, 2004 to the date of entry of this Consent 

Decree. However, Future Response Costs shall not include any costs incurred by the United 

States during participation in the mediation effort nor Forest Service contractor costs incurred in 

reviewing and overseeing the Remedial Design. 

"Interim Response Costs" shall mean all costs, including direct and indirect costs, (a) 

paid or incurred by the United States in connection with the Site between September 1, 2004 and 

the Effective Date, or (b) incurred prior to the Effective Date but paid after that date. Interim 

Response Costs shall not include Forest Service contractor costs incurred in reviewing and 

overseeing the Remedial Design. 

"Interest," shall mean interest at the rate specified for interest on investments of the EPA 

Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on 

October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest 

shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change 

on October 1 of each year. 

"Matters Addressed" in this Consent Decree shall mean the Work, Past Response Costs 

of the United States, all response costs relating to this Site incurred by Settling Defendants prior 

to the entry of this decree or incurred in their performance under this Decree, and Future 

Response Costs of the United States as defined in this Decree. The "Matters Addressed" in this 
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Consent Decree do not include those response costs or response actions as to which the United 

States has reserved its rights under this Consent Decree (except for claims for failure to comply 

with this Decree), in the event that the United States asserts rights against Settling Defendants 

coming within the scope of such reservations. 

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous 

Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

"ODOE" shall mean the Oregon Department of Energy and any successor departments or 

agencies of the State. 

"Operation and Maintenance" or "O & M" shall mean all activities required to maintain 

the effectiveness of the Remedial Action as required under the Operation and Maintenance Plan 

approved or developed by EPA pursuant to this Consent Decree and the Statement of Work 

(SOW). 

"Owner Settling Defendant" shall mean Fremont Lumber Company. 

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral 

or an upper case letter. 

"Parties" shall mean the United States and the Settling Defendants. 

"Past Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States paid at or in connection with the Site through September 1, 

2004, plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through 

such date. 

"Performance Standards" shall mean the cleanup standards and other measures of 

achievement of the goals of the Remedial Action, set forth in the ROD and the SOW. 
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"Plaintiff' shall mean the United States. 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et 

seq. (also known as the Resource Conservation and Recovery Act). 

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the 

Site signed on September 28, 2001, by the Director of the Environmental Cleanup Office, EPA 

Region 10, and all attachments thereto. The ROD is attached as Appendix A. 

"Remedial Action" shall mean those activities, except for Operation and Maintenance, to 

be undertaken by the Settling Defendants to implement the ROD, as set forth in the SOW and the 

final Remedial Design and Remedial Action Work Plans and other plans approved by EPA. 

"Remedial Action Work Plan" shall mean the document developed pursuant to Paragraph 

12 of this Consent Decree and approved by EPA, and any amendments thereto. 

"Remedial Design" shall mean those activities to be undertaken by the Settling 

Defendants to develop the final plans and specifications for the Remedial Action pursuant to the 

Remedial Design Work Plan. The Remedial Design was approved by EPA on June 8, 2005. 

"Remedial Design Work Plan" shall mean the document developed pursuant to Paragraph 

11 of this Consent Decree and approved by EPA, and any amendments thereto. 

"Section" shall mean a portion of this Consent Decree identified by a Roman numeral. 

"Settling Defendants" shall mean Kerr-McGee Chemical Worldwide LLC, Fremont 

Lumber Company and Western Nuclear Incorporated and their parents, subsidiaries, assigns, 

predecessors and successors. 

"Settling Federal Agencies" shall mean those departments, agencies, and 

instrumentalities of the United States identified in Appendix E. 
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"Site" shall mean the Fremont National Forest Uranium Mines (USDA) Superfund Site 

which is commonly referred to as the White King/Lucky Lass Superfund Site. The White King 

Mine portion of the Site includes a water-filled excavation pit covering 13.4 acres, a protore 

stockpile covering 17 acres, an overburden stockpile covering 24 acres, other areas where 

overburden and ore were dumped or spilled and Augur Creek. The Lucky Lass Mine portion of 

the Site includes a 5 acre water-filled excavation pit, a 14 acre overburden stockpile and an 

adjacent meadow. These mines and associated areas encompass approximately 140 acres. The 

Site is depicted generally on the map attached as Appendix C. 

"State" shall mean the State of Oregon by and through the Department of Environmental 

Quality and the Department of Energy. 

"Statement of Work" or "SOW" shall mean the statement of work for implementation of 

the Remedial Design, Remedial Action, and Operation and Maintenance at the Site, as set forth 

in Appendix B to this Consent Decree and any modifications made in accordance with this 

Consent Decree. 

"Supervising Contractor" shall mean the principal contractor retained by the Settling 

Defendants to supervise and direct the implementation of the Work under this Consent Decree. 

"Unilateral Order or UAO" shall mean the Unilateral Order, Docket# CERCLA-10-200-

3-0011, issued by EPA to Settling Defendants on November 27, 2002. 

"United States" shall mean the United States of America, including all of its departments, 

agencies, and instrumentalities, which includes without limitation EPA, the Settling Federal 

Agencies and any federal natural resource trustee. 

"Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of 

CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42 
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U.S.C. § 9601 (33); (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. § 

6903(27); and (4) any "hazardous substance" under ORS 465.200 (subsection 15). 

"Work" shall mean all activities Settling Defendants are required to perform under this 

Consent Decree, except those required by Sections XX (Settlement ofEPA's UAO Penalty 

Claims) and XXVII (Retention of Records). 

V. GENERAL PROVISIONS 

5. Objectives of the Parties. The objectives of the Parties in entering into this 

Consent Decree are to protect public health or welfare or the environment at the Site by the 

design and implementation of response actions at the Site by the Settling Defendants, to 

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling 

Defendants and claims of the Settling Defendants which have been or could have been asserted 

against the United States with regard to this Site as provided in this Consent Decree. 

a. Commitments by the Parties. 

a. SettliAg Defendants shall finanee and perform the Work iA aeeordanee 

\•,rjth this GeABa:At I">eeree, the ROD, the SQW, ooa all Y>'emjHfms !ll:'lerother plans, stl.H'Mle.fEls, 

b~· BPA pHrsHant to this CoAsent Deeree. Settling DefeAdants shall also reimbHrse the United 

The Settling Federal Ageneies shall reimbHrse the SettliAg DefendaAts for a portion of their 

respoAse costs as proYided in this Consent Decree. 

b. The obligations of Settling DefendaRts to finance and perform the Work and to 

pay amoHnts owed the United States HAder this ConseHt Deeree are joint aAd several. In the 

event of the insolvency or other failHre of oHe or more Settling Defendants to implement the 
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reqHirements. 

7. Complianee '.Vith Applieaale LEW<'. All aetivities HRdertaken ay Settling 

8. Peffflits. 

a. As provided in Seetion 12l(e) of CERCLA and Seetion 300.400(e) of the 

NCP, no peFR'lit shall ae reqHired for any portion of the Work eondHeted entirely on site (i.e., 

neeessary for implementation of the Werle). Where any portion of the Work that is not on site 

reqHires a federal or state peFR'lit or approYal, Settling Defendants shall sHamit timely and 

or approvals. 

0. The Settling Defendants may seek relief HRder the provisions of Seetion 

XVIII (Foree MajeHre) of this Consent Deeree for any delay in the perfoffflanee of the '.Vork 

e. This Consent Deeree is not, and shall not ae eonstmed to ae, a peFR'lit 

issHed pHrsHant to any federal or state statHte or regHlation. 
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9. Notice to Successors-in-Title. 

a. With respect to any property owned or controlled by the Owner Settling 

Defendant that is located within the Site, within 15 days after the entry of this Consent Decree, 

the Owner Settling Defendant shall submit to EPA for review and approval a notice to be filed 

with the County Clerk's Office or other appropriate office, Lake County, State of Oregon, which 

shall provide notice to all successors-in-title that the property is part of the Site, that EPA 

selected a remedy for the Site on September 28, 2001, and that potentially responsible parties 

have entered into a Consent Decree requiring implementation of the remedy. Such notice shall 

identify the United States District Court in which the Consent Decree was filed, the name and 

civil action number of this case, and the date the Consent Decree was entered by the Court. The 

Owner Settling Defendant shall record the notice within 10 days ofEPA's approval of the notice. 

The Owner Settling Defendant shall provide EPA with a certified copy of the recorded notice 

within 10 days of recording such notice. 

b. At least 30 days prior to the conveyance of any interest in property located 

within the Site including, but not limited to, fee interests, leasehold interests, and mortgage 

interests, the Owner Settling Defendant conveying the interest shall give the grantee written 

notice of (i) this Consent Decree, (ii) any instrument by which an interest in real property has 

been conveyed that confers a right of access to the Site (hereinafter referred to as "access 

easements") pursuant to Section IX (Access and Institutional Controls), and (iii) any instrument 

by which an interest in real property has been conveyed that confers a right to enforce 

restrictions on the use of such property (hereinafter referred to as "restrictive easements") 

pursuant to Section IX (Access and Institutional Controls). At least 30 days prior to such 

conveyance, the Owner Settling Defendant conveying the interest shall also give written notice 
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to EPA, the Fore st Service, the State, and the other Settling Defendants of the proposed 

conveyance, including the name and address of the grantee, and the date on which notice of the 

Consent Decree, access easements, and/or restrictive easements was given to the grantee. 

c. In the event of any such conveyance, the Owner Settling Defendant 

obligations under this Consent Decree, including, but not limited to, its obligation to provide or 

secure access and institutional controls, as well as to abide by such institutional controls, 

pursuant to Section IX (Access and Institutional Controls) of this Consent Decree, shall continue 

to be met by the Owner Settling Defendant. In no event shall the conveyance release or 

otherwise affect the liability of the Owner Settling Defendant to comply with all provisions of 

this Consent Decree, absent the prior written consent of EPA. If the United States and the other 

Settling Defendants approve (provided such approval by the Settling Defendants shall not be 

unreasonably withheld), the grantee may perform some or all of the Work under this Consent 

Decree. 

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS 

I 0. SeleetioA of SuperYisiAg CoAtraetor. 

a. All aspeets of the Work to be performed by SettliAg DefeHdants pursuaAt 

to SeetioHs VI (PerformaHee of the Werle by SettliHg DefeHdaHts), VII (Remedy Re11iew), VIII 

(Q1:1ality Ass1:1raHee, SampliHg aHd Data AHalysis), aAd XV (EmergeHey RespoHse) of this 

ConseHt Deeree shall be uHder the direetion aAd supen·isioH of the Supervising Contraetor, the 

reYiew aHd eommeHt by the State aHd the Forest Serviee. The Settling DefeHdants haYe Hotified 

EPA, the State aHd the Forest Serviee in writing of the Heme, title, and qualifieatioHs of the 

Supen·isiHg Contraetor. '.Vith respeet to aAY He'*"' eoHtraetor proposed to be 8upervisiHg 
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G01Uf8e4:0f, SettliRg Def&Rea:Ms sh:eU elemanst:Fate that the f3TBf385eEf eeelFeeteF has a f:!HB:I iey. 

system that complies with ANSI/ASQC E4 1994, "Specifications and Guidelines for Quality 

Systems for .BevireameAtaJ Data C0ll:eeti0~ &'r'irn1-1mental Teehnoiagy PregrtH~s," 

(American National Standard, January 5, 1995), by submitting a copy of the proposed 

"EPA ReEtuireffients for Qualit)· Manageffient Plans (QA/R 2)" (EPA/24Q/B Ql/QQ2, March 

2QQ1) or eEiui11alent docuffientation as determined by EPA. If at any tiffie thereafter, Settling 

EP ..... befaR, me ne•lJ Supervising G'ooEF&etM-perf-amts., directs, or supeFYises-ae.y \lJtJ"rk HHdef th:is 

Consent Decree. EPA shall respond timely to a reEtuest for such authorization, after a reasonable 

opportunity for re•1iew and comffieRt by the State and the forest Service. 

b. If EPA disapproves a proposed Supervising Contractor, EPA will notify 

SettliRg Defendants in writing. Settling Defendants shall subffiit to EP1\, the State and the forest 

Se Fr· lee e list-of conl:Factars, ineh19.:i:Ag-th~ ituali l"icalioHs of eaeh eaelif&etef, that •1loulel he 

propesed. BP/\ ·wilJ pi'G\'ide •.wittefl eotiee ef tb&-fl&Hit!s of a:ny coAt:rneter(s) tkat ff e:lisappmves 

9ftd.oo.HHthorizat4an ~reee@d with r=espeet to imy *the etlt~r eonl:raelors. SettJiflg Qttft:1Aea:nts 

and the Forest Service of the Rame of the contractor selected within 21 days of EPA's 

authorization to proceed. 

c. If EPA fails to provide written notice of its authorization to proceed or 
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hereof. 

11. Remedial DesigH. 

a. The SettliRg DefeRdaRts have submitted to EPA, the forest SePt'iee aRd 

the State a 'i't'Ofl( plaR for the desigR of the Remedial AetioR at the Site ("Remedial DesigR Work 

PlaR" or "RD ',Vorlc PlaR"). The Remedial DesigR Work PlaR proYides for desigR of the remedy 

StaRdards aRd other requiremeRts set forth iR the R-OD, this CoRseRt Deeree aRdlor the SOW. 

The Remedial DesigR Work PlaR is attaehed hereto as AppeRdb{ D aRd is iReorporated iRto aRd 

State aRd the forest Serviee a Health aRd Safety PlaR for field desigR aetiYities. 

b. The SettliRg DefeRdaRtS shall suemit to EPA, the forest Serviee aRd the 

State aJI plans. m-Bm-ittal-s und elher deli..-t!l'ables req1:1ired t:mderthe appreiw·ed Remedift.HJesign 

SeetioR XI (EPA ApproYal of PlaRS aRd Other SuemissiORS). URless otherwise direeted ey EPA, 

SettliRg DefeRdaRts shall Rot commeRce further Remedial DesigR aetivities at the Site prior to 

approval of the Remedial DesigR Work PlaR. 

6. The prelimiRaf)' desigR suemittal shall iRelude, at a miRimum, the 

followiRg: (1) desigR eriteria; (2) results oftreataeility studies; (3) results of additioRal field 

The prelimiRary desigR has eeeR submitted aRd approved. 

2016 Consent Decree Amendment - Exhibit A 
16 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 29 of 100



d. The iRtermediate desigR submittal, if required by EPA or if iRdefJeRdeRtly 

The iRtermediat:e desigR has beeR submitted aRd af)fJroved. 

e. The fJFe fiRal/fiRal desigR submittal shall iRclude, at: a miRimum, the 

feHewing: ( I) fina;l phmB ftl1E:I s~iffcations; (2) OperatiaH and Mai~tu;re:ee PIB:tl; (3) 

CoRstractioR Quality Assuran.ce Project Plan. ("CQAPP"); (4) field SElffl:pliRg PlaR (directed at: 

measuriRg f)rogress tov.•ards meetiRg Performan.ce StaRdards); aRd (5) CoRtiRgeRey PlaR. The 

Site, shall specify a qualjcy assy,reMe-efficial ("QA Offiei&l" l, iAdf19MElent afme S1:tper1isiRg 

The I 00% Remedial DesigR has beeR submitted aRd approved. 

12. :Remedial AetioR. 

a. OR f ebruary 28, 2005 SettliRg DeftmdaRts submitted to EPA, the forest 

Site ("Remedial AetioR Work PlaR"). The Remedial AetioR Work PlaR shall fJFOVide for 

eoHslrueHaH: aAd implementation ef lbe rtmlt!dy set forth iH ihe ROD aed a.ekie~ement eftl:ie 

Performan.ee Stoodards, iR aeeordooce ·.vith this CoRseRt Deeree, the ROD, the SOW, ood the 

aH:d apfJroved by EPA. UfJOR its apfJroval by EPA, the Remedial ActioR Work PlaR shall be 

submitted the Remedial AetioR Work Ploo, SettliRg DefeRdaRts submitted to EPA, the State aH:d 
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1910.120. 

fur eaFFlplelien ofthe ReJfledial /1,etioo; (2) method for seleelieFJ of Lhe< ~oalme.tur; (3) sehedu.hi 

monitoring plan; (5) methods for satisfying permitting reti:uirements; (6) methodology for 

implemeffiatian-ef4lie-0(2efflUoH ftfl~MaiffteRaftee Pkui· (7) methodology fur ifflplementation of 

the Contingeney Plan~ (~ tenWWe- foffflalation ef the Remedial ,"'~tf.attlt1am;-f9~-eaM!nmtien 

also inelude the methodology for implementation of the Constmetion Quality Assuranee Plan 

submittal 8:00 sh&li itiem-ifj· ih0-tfl<iii£tl fetimll~ation eh.he Settling Defefld.ants' Remedia-1 Aetion 

Projeet Team (ineluding, but not limited to, the SuperYising Contraetor). The Final Remedial 

Aetion Work Plan has been submitted and approved. 

e. Upon approval of the Remedial Aetion Werle Plan by EPA, after a 

Settling Defendants shall submit to EPA, the Forest. Serviee and the State all plans, submittals, 

Plans and Other Submissions). Unless otherwise direeted by EPA, Settling Defendants shall not 
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I\etioR Werle PlaR. 

13. The SettliRg DefoRdaRts shall eoRtiR1::1e to implemeRt the Remedial AetioR aRd 

O&:M until tl:ie PerfermaBee SE&eean:.ls-m-e-a-ehieved aHd for so loog thereafter as is-etheFYi~ 

iRspeet the Site thereafter, as deseribed iR the SOW. 

14. ModifieatioR of the SOW or Related Work Plass. 

a. If ePA detefffl:iRes, after 60RSHltatioR with the State aRd the Forest 

oHt aRd maiRtaiR the effeetiveRess of the remedy set forth iR the ROD, ePA may require that 

Slleh medifieaLioR be inoorpamted ia-rhB ~O\V and/or ~l:IEh we-rk plan:s, provided, hov..-e¥er, lllet a 

modifieatioR may ORiy be required pursHant to this Paragraph to the exteRt that it is eoRsisteRt 

with the seope of the remedy seleeted iR the ROD. 

b. If Settling DefoRdaRts objeet to aRy modifieatioR determiRed by ePA to be 

(Displite Rese-luiion), Pamgraph 73(re&e£d FEP11ie•N-). +he SOW and/er ..elated \\'erk plans-she.II h-e. 

modified in aeeordaRee with fiRal resol1::1tion of the dispute. 

e. Settling DefoRdaHts shall implemeRt aRy v10rk req1::1ired by aRy 

aeeordaRee ·.vith this Paragraph. 
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d. Nething in this ParQgFa:JIR shall be BOR~.tmed w-lin1it EPA's-aHt-herit) to Fequire 

performaRee of f1:1rther respoRse actioRs as otherwise provided iR this CoRseRt Decree. 

15. SettliRg DefeRdaRts acknoviledge aRd agree that RothiRg iR this CoRseRt Decree, 

the SOW aRd the 'Nork PlaRs will achie»'e the PerformaRce StaRdards. 

16. a. SettliRg DefeRdaRts shall, prior to aRy off Site shipmeRt of Waste Material 

from the Site to aR 01:1t of state 'Haste maRagemeRt faeility, provide writteR RotificatioR to the 

Ceeffli.HRte~1;1eh ~me:At af Waste Material. I lowenr, this f10lifkatJaf1 requirement shall 

10 c1:1bic yards. 

(1) The SettliRg DefeRdaRts shall iRcl1:1de iR the writteR RotifieatioR the 

Waste Material is to be shipped; (2) the type aRd q1:1aRtity of the Waste Material to be shipped; 

(3) the expected sched1:1le for the shipmeRt of the Waste Material; aRd (4) the method of 

Material to aH:Other facility W'ltHifl the saffle state, B-Fte-e fauiltl:y-tR ~e~ 

(2) The ideRtity of the receiviRg facility aRd state vrill be determiRed 

The SettliRg DefeRdaRts shall provide the iRformatioR req1:1ired by Paragraph 16.a as sooR as 
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0. Before shippiRg QR)' hazardous suestaRees, pollutaRtS, or 60RtamiRaRtS 

~lhe SHe te HH eff site leea:~iee , Settling DefeAdaRtS skel1 eetaifl ~PA' b ~ertifica.tioo th.at the 

SeetioR 12l(d)(3) aRd 40 C.F.R. 300.4 40. SettliRg DefeRdaRts shall ORiy seRd hazardous 

VII. REMEDY REVIEW 

17. Periodie Re11iew. SettliRg DefendaRts shall eoRduet aRy studies aRd 

iHvest:igaHees-es requested B) EPA, ie erlli:tW ts-permit EPA to eo11d1:1et re1Aews af v,•hether the 

required ey SeetioR 121 (e) of CERCLA aRd aR)' applieaele regulatioRs. 

18. EPA Selection of Further Response Actions. IfEPA determines, at any time, that 

the Remedial Action is not protective of human health and the environment, EPA may select 

further response actions for the Site in accordance with the requirements of CERCLA and the 

NCP. 

19. Opportunity To Comment. Settling Defendants, the State and the Forest Service 

and, if required by Sections l l 3(k)(2) or 117 of CERCLA, the public, will be provided with an 

opportunity to comment on any further response actions proposed by EPA as a result of the 

review conducted pursuant to Section 121 ( c) of CERCLA and to submit written comments for 

the record during the comment period. 

20. Settli:Rg DefeRdaRts ' Oeligation To Perform Further RespoRse Aetions. If EPA 

seleets flirt.her response a:eliaR!l fef-lhe Site, the Setllmg E>efentiaat:s BhaH UJtdermke BH&h ftniher 

(lfflHed States' reservaliions af Hahm~ hastl!el on 1,rnlmwv.'R ooReitieRB e£;]ew mfofff!atieR) ere 
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Paragraph 102 of Section XXIII (Covenants Not To Sue by Plaintiff) are satisfied, (2) EPA' s 

or (J) EPA' s seleetien of the further respem;e Ot;tiees. Disf*Kes peFL!tiaing le wheth~F Lhe 

pursuant to Paragraph 73 (record reYievt'). 

21. Submissions of Plans. If Settling Defendants are required to perform the further 

response actions pursHant to Paragraph 20, they shall submit a plan for SHch work to EPA for 

appro11al in accordance with the procedHres set forth in Section VI (Performance of the Work by 

proYisions of this Decree. 

VIII. QUALITY ASSURANCE, SAMPLING, AND DA TA ANALYSIS 

22. Settling Defendants shall use quality assurance, qHality control, and chain of 

euslody proeedl!res fur all Mimples iti !Hleordw=tee wiYt "~PA R-lttj~if'emems for Quality 

AssHrance Project Plans (QAIR5)" (EPlV240/B 011003, March 2001) "Guidance for Quality 

AssHrance Project Plans (Q,AJG 5)" (EP,AJ600/R 98/018, February 1998), and subsequent 

aRd commeHt by the Forest Sen'ice aRd the State, a Quality AssuraRce Project PlaR ("QAPP") 

~t i:S eeHstsle~·,•ith t1le SOW, the "WCP liflB ~f)lice&le guidooee doe1;11t1ents. ff'.-relevant. lo the 

flFOs1ultli11g, !::ha-Parties agi:ee lhst \'alieet&£1...6empHeg da:ta geRerated iA aeeordanee writ! the 
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QAPP(s) and revie·Ned and approved by EPA shall be adrnissible as evidence, without objection, 

in any proceeding under this Decree. Settling Defendam:s shall ensure that EPA, Forest Service 

Decree perform all analyses according to accepted EPA rnethods. Accepted EPA rnethods 

Work for l!1organie Analysis" and the " {;:oAU'&eE Le:9 Pregram Statement of 'Nefk ler Or-gaffiv 

implementation of this Decree; however, upon approval by EPA, after opportunity for review 

SettJi:ng De.f~anb stial1 ensure lhet ell !abera.teries they use for analysis-oH&FRp~es. takefl 

pursuant to this Consent Decree participate in an EPA or EPA equivalent Q,AJQG prograrn. 

complies with ANSI/AS QC E4 1994, "Specifications and Guidelines for Quality Systems for 

Environrneffial Data Collection and Environmental Technology Programs," (American National 

Standard, January 5, 1995), and "EPA Requiremeffis for Quality Management Plans (QA/R 2)," 

may eeA.sider lahomteries-eeereliit.eel 1:tRder the Nat.+ooal ~t·p,'if-.eftftleftfft.-4Laboratory1'\ff.nlidttm-ion 

Program (NELAP) as meeting the Quality System requirements. Settling Defendants shall 

2016 Consent Decree Amendment - Exhibit A 
23 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 36 of 100



QAPP approYed 0y EPA. 

23. Upon request, the Settling Defendaffis shall allow split or duplieate samples to 0e 

Defendants shall notify EPA, the Forest Serviee and the State not less than 28 days in adYanee of 

any sample eolleetion aetivity unless shorter notiee is agreed to 0y EPA. In addition, EPA, the 

Forest SerYiee and the State shall ha-Ye the right to take any additional samples that EPl\, the 

Forest SerYiee or the State deem neeessary. Upon request, EPA, the Forest SeR'iee and the State 

pa-rt of the Plaintiffs oversight of the Settling Defendants' implementation of the Werle. 

24. Settl iBg Qefeees:ats shall suhmit te EP#., th:e I1erest Service attd the Stat-e-t-M 

results of all sampling and/or tests or other data oatained or generated 0y or on 0ehalf of Settling 

Defendants with respeet to the Site and/or the implementation of this Consent Deeree unless 

EPA agrees otherwise. 

25 . Notwithstanding any provision of this Consent Decree, the United States retains 

all of its information gathering and inspection authorities and rights, including enforcement 

actions related thereto, under CERCLA, RCRA and any other applicable statutes or regulations . 

IX. ACCESS AND INSTITUTIONAL CONTROLS 

26. If the Site, or any other property where access and/or land/water use restrictions 

are needed to implement this Consent Decree, is owned or controlled by any of the Settling 

Defendants[Fremont Lumber Company and Western Nuclear, Inc,1-[Consent Decree 

Amendment, Paragraph 4.]sueh Settling Defendants theyit shall : 
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a. commencing on the date of lodging of this Consent Decree, provide the 

United States, the State, and their representatives and contractors, with access at all reasonable 

times to the Site, or such other property, for the purpose of conducting any activity related to this 

Consent Decree including, but not limited to, the following activities: 

(1) Monitoring the Wark; 

(2) Verifying any data or information submitted to the United States or 

the State; 

(3) Conducting investigations relating to contamination at or near the 

Site; 

(4) Obtaining samples; 

(5) Assessing the need for, planning, or implementing additional 

response actions at or near the Site; 

(6) Assessing implementation of quality assurance and quality control 

practices as defined in the approved Quality Assurance Project Plans; 

(7) Implementing the Work pursuant to the conditions set forth in 

Paragraph 104 of this Consent Decree; 

(8) Inspecting and copying records, operating logs, contracts, or other 

documents maintained or generated by Settling Defendants or their agents, consistent with 

Section XXVI (Access to Information); 

(9) Assessing Settling Defendants' compliance with this Consent 

Decree; and 
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(10) Determining whether the Site or other property is being used in a 

manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or 

pursuant to this Consent Decree; 

b. commencing on the date of lodging of this Consent Decree, refrain from 

using the Site, or such other property, in any manner that would interfere with or adversely affect 

the implementation, integrity, or protectiveness of the remedial measures to be performed 

pursuant to this Consent Decree. Such restrictions shall comply with the institutional control 

requirements set forth in the ROD for each area, including, but not limited to: fencing, warning 

signs and restrictive easements or similar instruments to prevent people and livestock from 

accessing, using or disturbing the White King consolidated stockpile, the Lucky Lass capped 

areas, the White King pond and the White King constructed wetland. These restrictions shall 

also prevent the installation of drinking water wells within these same areas; and 

c. execute and record in the County Clerk's Office of Lake County, State of 

Oregon, an easement, running with the land, that (i) grants a right of access for the purpose of 

conducting any activity related to this Consent Decree including, but not limited to, those 

activities listed in Paragraph 26.a of this Consent Decree, and (ii) grants the right to enforce the 

land/water use restrictions listed in Paragraph 26.b of this Consent Decree, or other restrictions 

that EPA determines are necessary to implement, ensure non-interference with, or ensure the 

protectiveness of the remedial measures to be performed pursuant to this Consent Decree. Such 

Settling Defendants shall grant the access rights and the rights to enforce the land/water use 

restrictions to (i) the United States and its representatives, (ii) the State and its representatives 

and (iii) the other Settling Defendants and their representatives. Such Settling Defendants shall, 
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within 45 days of entry of this Consent Decree, submit to EPA for review and approval with 

respect to such property: 

(1) A draft easement that has an acceptable grantee and is enforceable 

under the laws of the State of Oregon, and 

(2) a current title insurance commitment or some other evidence of 

title acceptable to EPA, which shows title to the land described in the easement to be free and 

clear of all prior liens and encumbrances (except when those liens or encumbrances are approved 

by EPA or when, despite best efforts, Settling Defendants are unable to obtain release or 

subordination of such prior liens or encumbrances). 

Within 15 days ofEPA's approval and acceptance of the easement and the title evidence, such 

Settling Defendants shall update the title search and, if it is determined that nothing has occurred 

since the effective date of the commitment to affect the title adversely, record the easement with 

the County Clerk's Office or other appropriate office of Lake County. Within 30 days of 

recording the easement, such Settling Defendants shall provide EPA with a final title insurance 

policy, or other final evidence of title acceptable to EPA, and a certified copy of the original 

recorded easement showing the clerk's recording stamps. 

[The parties acknowledge that the Settling Defendants have fully complied with the obligations 

in Paragraph 26.c.][Consent Decree Amendment Paragraph 4.1 

27. If the Site, or aRy other property where access aRd/or laRdlwater -use restrictioRs 

perSORS: 
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a. aR agreeme0t to provide aeeess thereto for Settling DefendaRts, as well as 

aetivities listed in Paragraph 26.a of this Consent Deeree; 

0. aR agreement, enforeea0le 0y the Settling Defendants aRd the United 

refitFiatioos shal I Elise pR!Yel'lt the installation ef driakff1g wafer weUs-withm these Sftftle a:Fe!Hl; 

e. the exeeution aRd reeordation in the County Clerk's Offiee or other 

appropriate offiee of Lake CouRt)', State of Oregon, ofaR easement, running with the laRd, that 

(i) grants a right of aeeess for the purpose of eondueting aR)' aetivity related to this Consent 

Deeree ineluding, 0ut not limited to, those aetivities listed in Paragraph 26.a of this Consent 

Deeree, aRd (ii) grants the right to enforee the land/v1ater use restrietions listed in Paragraph 27.0 

of this Consent Deeree, or other restrietions that EPA deteFfl'l:ines are neeessary to implement, 

ensure non interferenee with, or ensure the proteetiveness of the remedial measures to 0e 

use restrietions shall 0e granted to (i) the United States, aRd its representatiYes, (ii) the State aRd 

2016 Consent Decree Amendment - Exhibit A 
28 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 41 of 100



its representat:iYes and (iii) the other Settling Defendants and their representatives. Within 4 5 

approYal with respeet to sweh property: 

(1) A draft easement that: has an aeeeptable grantee, has been aeeepted 

by the relevant property O'Nner and is enforeeable wnder the laws of the Stat:e of Oregon, and 

(2) a ewrrent title inswranee eommitment, or some other eYidenee of 

title aeeeptable to EPA, whieh shows title to the land deseribed in the easement to be free and 

swbordinat:ion of sweh prior liens or enewmbranees). 

sittee t:he effective Elate e-r lhe sammitt1urnt te af'feeHbe Litle ad¥ersely, the easefflaAt sha»-be 

days of the reeording of the easement, Settling Defendants shall provide EPA with a final title 

i mii.mmee f3 e liey, a r ether fin a1 eviliieaee-ef title aeeeptabte 1e-£.12P1:, an el-a-eartified eef' y ~ me 

original reeorded easement showing the elerk' s reeording stamps. 

d. If the United Stat:es o·.vns property where aeeess is needed to implement 

at no eost. 

28. For pwrposes of Paragraphs 26 and 27 of this Consent Deeree, "best efforts" 

land/wat:er wse restrietions, restrietive easements, and/or an agreement to release or swbordinate a 
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prior lieH or eHe1:1maraHee. If (a) asy aeeess or laml/water 1:1se restrietioH agreemeHts req1:1ired ay 

Paragraphs 27.a or 27.0 of this CoHseHt Deeree are Hot oataiHed withiH 45 days of the date of 

Paragraph 27.e of this CoHseHt Deeree are Hot s1:1amitted to EPA iH draft foFH'I: withiH 45 days of 

agreemeHt p1:1rs1:1ast to Paragraph 26.e.(1) or Paragraph 27.e.(l) from the holder of a prior lieH or 

eHe1:1maraHee to release or s1:1aordiHate s1:1eh lieH or eHe1:1maFaHee to the easemeHt aeiHg ereated 

netifieation e summary af the steps that SertHAg Defendants ha't'e takelt-te Ml-empi- L-e oomply 

with Paragraph 26 or 27 of this CoHseHt Deeree. The UHited States may, as it deems appropriate, 

assist SettliHg DefeHdaHts iH oataiHiHg aeeess or lasd/water 1:1se restrietioHs, either iH the foFH'I: of 

eoHtraetual agreemeHts or iH the foFH'I: of easemeHts ruHHiHg with the lasd, or iH oataiHiHg the 

release or s1:1aordiHatioH of a prior lieH or eHe1:1marasee. SettliHg DefeHdasts shall reima1:1rse the 

UHited States iH aeeordaHee with the proeed1:1res iH SeetioH XVI (Reima1:1rsemeHt of RespoHse 

Costs), for all easts iHe1:1rred, direet or iHdireet, ay the UHited States iH oataiHiHg s1:1eh aeeess, 

land/wate-r u!le resm eti:oRS, a:aele r t!=le release/SHbardi Fl a.ti en of 13rim· 1~sa a~ 

paid or j1:1st eompeHsatioH. 

29. IfEPA determines that land/water use restrictions in the form of federal, state or 

local laws, regulations, ordinances or other governmental controls are needed to implement the 

remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-
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interference therewith, Settling Defendants shall cooperate with EPA's and the State's efforts to 

secure such governmental controls. 

30. Notwithstanding any provision of this Consent Decree, the United States retains 

all of its access authorities and rights, as well as all of its rights to require land/water use 

restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any 

other applicable statute or regulations. 

X. REPORTING REQUIREMENTS 

31 . IR additioR to aRy other requiremeRt of this CoRseRt Deeree, SettliRg DefeRdaRts 

shall submit to EPA, the Forest Serviee aRd the State eopies of'.vritteR moRthly progress reports 

tests 1.u1:~-aU atil&f fial:H reeei't·ed 6F ges~f&le'4 ~Settling Defef!danl5 er tkeiF eoetraelefs er a:gents 

seheduled for the ne~<t six weeks an:d proYide other iRformation relating to the progress of 

ooflstFooliee, ine-l~diHg, bm- net Heti1ea lo, erittical path diagrams. Gantt ehaff.s,.&ne Pert duuts; (e) 

~rlS-·fRatie to fnitigate ~ese el81eys Of aF1tieipated eelays; (t) iaeh:iee Sfi¥"FROElifieatioas te 

Settli.e~ Defendants she:!l swamiL these progreSB Fefl9Fts lo hPA, lhe forest Serviee.S;Ai:i t.ke State 
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0y the tenth day of eyery month following the lodging of this Consent Deeree Hntil EPA notifies 

the Settling Defendants pHFS\:lant to Paragraph 52.0. of Seetion XIV (Certifieation of 

Completion). If reqHested 0y EPA, the State or the forest Serviee, Settling Defendants shall also 

proYide 0riefings for EPA, the State and the forest SerYiee to diseHss the progress of the Work. 

32. The Settling Defendants shall notify EPA of any ehange in the sehed1o1le deseriaed 

in the monthly progress report for the perfoFFnanee of any aetivity, inelHding, '31o1t not limited to, 

data eo.J.leetioo a:F1d imp-lemenmtian efworJ~ ithme, so huer than-se¥en-days fl'Fior te thei 

perfoFFnanee of the aetivity. Any ehanges in the sehedHle are sHajeet to approval 0y EPA. 

operation and maintenanee period. EPA' s deeision in this regard is in the ageney' s Hnrevie·.va0le 

diseretion and thoHgh it is SH0jeet to disp\:lte resolHtion Hnder Paragraph 74(a) of Section XIX Hp 

throHgh the Office of Environmental CleanHp Direetor' s deeision, it is not SH0ject to jHdieial 

revie'tv. 

33. Upon tke aseurrenee at:any weal euriflg perfumumce oflhe Work: lhat-StMlieg 

Defendants are reqHired to report pHrs\:lant to Seetion 103 of CERCL'\: or Seetion 304 of the 

Emef.geMy PleneiRg aeEI CoBHHumty R:ight te lmow t\et {EPC-RA}, Sealiftg .Qe-:fendaflts shall 

within 24 hoHrs of the onset of s1o1eh event orally notify the EPA Projeet Coordinator or the 

AJtemate EPA Project Coordinator (in the eveHt of the HnaYailaaility of the EPA Project 

Coordinator), or, in the e"t'ent that neither the EPA Projeet Coordinator or Alternate EPA Project 

Coordinator is 1Waila'3le, the Emergency Response Seetion, RegioH 10, United States 

EnYironmental Protection Agency. These reporting reqHirements are in addition to the reporting 

reqHired 0y CERCLA Section 103 or EPCRA Section 304. 
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34 . WithiR 20 days of SettliRg DefeRdants knowledge of the ORset of sueh a-R eYeRt, 

thereto. 

35. SettliRg DefeRdaRts shall suamit eopies of all pla-Rs, reports, aRd data reEJ:Hired ay 

approved plaRs to EPA iR aeeordaRee vlith the sehedules set forth iR sueh plaRs. SettliRg 

Serviee aRd the State. The RHmaer of eopies to ae suamitted ·will ae detenniRed ey the EPA 

Projeet CoordiRator. UpoR reEJ:Hest ay EPA, SettliRg DefeRdaftts shall submit iR eleetroRie fonn 

a.J..1-~ns-ef any repert er ether tfali•.·erable .Settling Defendams e:re requH:eEI le submit pvrs1;1an: 

to the provisioRs of this CoRseRt Deeree. 

36. All reports and other documents submitted by Settling Defendants to EPA (other 

than the monthly progress reports referred to above) which purport to document Settling 

Defendants ' compliance with the terms of this Consent Decree shall be signed by an authorized 

representative of the Settling Defendants. 

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

37. After reYie'.v of a-Ry pla-R, report or other item v1hieh is reEJ:Hired to ae suamitted 

for approval pursHa-Rt to this CoRseRt Deeree, EPA, after reasoRaele opportHRity for reviev« a-Rd 

eommeRt by the Forest SerYiee aRd the State, shall: (a) approve, iR v>'hole or iR pert, the 

e\±R:!' the defieieRe ies; fcl)-disa~!fl'O'>'e , ~fl v.,rhele aF ie f*J:ff. tfi.:Ht:tbmissioo. di~etiag t-h.at the 
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SettliRg DefeRaaRts moaify the submissioR; or (e) aRy eombiRatioR of the above. However, EPA 

eJ(ee13t where to ao so would eause serious aisru13tioR to tke Work or where f)revious 

deliverable. 

38. IR the eveRt of af)flFOVal, af>flFOYal UflOR eoRditioRs, or moaifieatioR by EPA, 

f>UrsuaRt to Paragraf)h 37(a), (b), or (e), Settling DefendaRts shall f)roeeed to take any aetioR 

requil"ed by tha p-lafl.-£i!'ft9-A.;-O:f alheir item,--as appro·l-e'EI er medi-fie&-by f;PA suhjeet enly to their 

right to invoke the Disf)ute Resolution flFOeedures set forth in SectioR XIX (Disf)Hte Resolutioa) 

· iaJ defieieney iA the ~•Hbrnis~.e.uoot to Parag'fapli 37(e), EPA 

Fetains itHiglit te see~ stipulated f)ena!ties , as pmvieee m-Seetfon: X:.XH t~ttp:ilated Pet:ialt.ies ~. 

39. ResubmissioR of Plaas. 

a. UflOR reeeif)t of a aotice of disaf)proYal flUFsuaat to Paragraf)h 37(d), 

Settling Defeadants shall, within 30 days or sueh longer time as Sfleeified by EPA iR sueh aotiee, 

submit a resf>onse to eommeats to EPA v1ith flFOflosed revisions. Follov>'ing EPA' s resf>onse to 

the 13ro13osed revisions, Settling Defendaats shall eorreet tke defieieaeies aad resubmit tke fllaa , 

ref)ort, or oilier item for af)flroval 'tYithin 15 days or such longer time as Sflecified by EPA. Aay 
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and 41. 

b. Notv1ithstandiRg the reeeipt of a Rotiee of disapproYal pursuaRt to 

Paragraph 37(d), SettliRg DefeRdaRts shall proeeed, at the direetioR of EPA, to take aRy aetioR 

peRalties uRder SeetioR XXII (Stipulated PeRalties). 

4 0. IR the eYeRt that a resubmitted plaR, report or other item, or portioR thereof, is 

~e 113hm, report er et.fter i~FA . Settling Defen:d9flt:s sl::!all implement any sueh plffil, r~f'&rt., -m· item 

SeetioR XIX (Dispute ResolutioR). 

due to a n10~ri.el de fed, Settling Defe.Hdants shal I be deemed to ha·;e fuileEI te submit sueh f}laft; 

repe~-:., ef itemtimeJ~ adequau-ly uA~~e :Settling DefefldB:Rts invoke the Eiispme 

~oh1tron p-recee1ues set tonh in Secti-e-e XIX (Dispute Resolu•.ioR) ana EPA's e:eLien i:s 

ov.eF1:1:1ffHKl-purs1:u1n-t te that Seeft.eA. The provisiofiS of:-SMH-en XIX (~ispute Resoiut-ieR+-arui 

paymeRt of any stipulated peRalties duriRg Dispute ResolutioR. IfEPA' s disapproYal or 

modifieation is upheld, stipulated penalties shall aeerue for sueh violatioR from the date on 
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42. All plaHs, reports, and other items reqHired to be sHbmitted to EPA Hnder this 

Deeree. In the event EPA appro11es or modifies a portion of a plaH, report, or other item reqHired 

enforeeable Hoder this Consent Deeree. 

XII. PROJECT COORDINATORS 

4 3. Settling Defendants, the Forest Serviee, the State and EPA h6:"1e notified eaeh 

other, in writing, of the name, address and telephone nHmber of their respeetive designated 

Projeet Coordinators and Alternate Projeet Coordinators. If a Projeet Coordinator or Alternate 

Projeet Coordinator initially designated is ehaHged, the identity of the sHeeessor will be giYen to 

the other Parties at least 5 working days before the ehanges oeeHr, Hnless impraetieable, bHt in no 

e11ent later than the aetHal day the ehange is made. The Settling Defendants ' Projeet Coordinator 

shall be sHbjeet to disapproYal by EPA and shall haYe the teehnieal eRpertise sHffieient to 

adeqHately 011ersee all aspeets of the Work. The Settling DefendaHts ' Projeet Coordinator shall 

not be an attorney for any of the Settling Defendants in this matter. He or she may assign other 

perfoffflaHee of daily operations dHring remedial aetiYities. 

4 4. Plaintiff m~' designate other representatives, inelHding, bHt not limited to, EPA 

the progress of aH)' aetivity Hndertaken pHFSHaHt to this Consent Deeree. EPA' s Proj eet 

Remedial Projeet Manager (RPM) aHd aH On Seene Coordinator (OSC) by the }>~ational 

Ge-etiegen~ Pillfl, 40 G.F.R. Part 390, hat emnmeteFS fflft' ' flat s~s Project Coaroieators. Hi 

addition, EPA' s Projeet Coordinator or Alternate Projeet Coordinator shall have aHthority, 

2016 Consent Decree Amendment - Exhibit A 
36 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 49 of 100



a.greed that EPA tl:fld-thi:! fBresl Serviee 'A ilJ ea0FEl.i1utte their ~eetiv•Mi\therilies,.for p\Jfpeses 

miRimize duplieatioR of effort. 

45. WithiR 30 days of eRtry of this CoRseRt Deeree, SettliRg DefeRdaRts shall 

dollars ($7,000,000.00) iR ORe or more of the followiRg forms: 

a. A surety boRd guaraRteeiRg performaRee of the Remedial AetioR with 

terms aRd eoRditioRs aeeeptable to EPA; 

b. 0Re or more irrevoeable letters of eredit equaliRg the total estimated eost 

of the Remedial AetioR with terms aRd eoRditioRs aeeeptable to EPA; 

e. A trust agreemeRt establishiRg a trust fimd eoRtaiRiRg the estimated eost of 

Remedial AetioR with terms aRd eoRditioRs aeeeptable to EPA; 

d. A writteR guaraRtee to perform the Remedial AetioR eKeeuted iR fayer of 

EPP. by aay ee&-er n1ere fla:FeHt-eeffl&mtion:s er subsidiaries, er~)' eee-er more unrelatee 

e&fjlara:tieHs that htwe a-s-ubstaAtial husiRe!'3s r&:lati:e'A£hip wirth at leest-ene eflhe Settling 

DefeH<:iaRts, proYided, however that aR)' eompaRy providiRg sueh a guaraRtee must demoRstrate 

to the satisfaeEiaA &f EP,A-, that A: seiMs-Hes t:he finaneial test f0Ej'.Hiremenl ef 40 C.¥ .R. PMt 

hereuRder aRd must also eomply with the requiremeRts of Paragraph 4 6 below; 
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e. A demonstration by one or more of the Settling Defendants that s1:1ch 

Settling Defendants meet the req1:1irements of 4 0 G.F.R. Part 264 .14 3(f) with respect to the 

estimated east of t:M Reitiedia.i /·~!!l:ian , provid@a tha1 the pFa .. ·isiof15 of Pa'f'agraph Hi ~eilev ... -end 

all other releYant req1:1irements of 4 0 G.F.R. 264 .14 3(f) are satisfied. 

XIII. ASSURANCE OF ABILITY TO COMPLETE WORK 

4 6. If Settling Defendaets seek to post financial ass1:1rance for their completion of the 

above, they shall also ensure that any party intending to pass the financial test set forth at 4 0 

C.F.R. Part 264 .14 3(f)(l ), whether on its O't'lft behalf or on behalf of another part)' by way of a 

g1:1arantee, shall: 

(a) Comply 'tvith all releYaRt req1:1irements of 4 0 C .F .R. Part 264 .14 3 (f), 4 0 

C.F.R. Part 264.151(f), and 40 C.F.R. Part 264.lSl(h)(l) relating to these forms offinaecial 

ass1:1rance, incl1:1ding, but not limited to, (i) the initial s1:1bmission of req1:1ired reports and 

days after the close of such party's fiscal year; and (iii) the notification of EPA within ninety 

financial test req1:1irements set forth at 40 C.F.R. Part 264.143(f)(l); aed 

(b) Demonstrate in 'Nriting to EPA' s satisfaction (i) that any s1:1ch party has 

recognized as monetized liabilities on its a1:1dited finaecial statements a11 of the CERCLA, 

on its a1:1dited financial statements; and 
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(c) Provide EPA with a written summary of all CERCLA, RC.RA, and other 

Roi. liifii.ie·a Lo, obligatiees--erisiHg-i1:1AEier GERCLA Censeet lleer8'0s, CERCt/\ Aef&iniMf=atin~ 

OrdeFS-'8R CEl!ffllifflt, CERG:bA UaUaiei:al A-drniAisl=rati¥e Or6ers, 1Q C.f.R. Part M'I (Rega£ding 

76 l (regarding PCB storage facilities) . 

47. Within 30 days of entry of this Consent Decree, SettliHg DefeHdants shall 

of one million dollars ($1,000,000) in oHe or more of the following forms: 

a. A suret)' aoHd guaranteeing performance of the Operation aHd 

MaiHtenance with terms aHd conditioHs acceptable to EPA; 

0. One or more irrevoca0le letters of credit equaling the total estimated cost 

of the OperatioH aHd MainteHance with terms and conditions accepta01e to EPA; and/or 

c. A trust agreement estaalishiHg a trust fund equaliHg the total estimated 

cost of.the Of=!era-tion and Maint.~aee-e ·uith terms-and eendjliens ooeeptab1e te ~P.'\. 

48. In the event that EPA, after a reasonable opportunity for revie·,y and comment by 

the Forest Service and the State, determines at aHy time that the financial assurances provided 

JltifSUfmH:o this S eetioRftl"e-ifl adequate, 8 ef:tli eg Oe.f:endants she I l, 't'rithie 3 Q &itys ef reeei'f* ef 

Retiee o-F£PA ' s--deter:B1iflsL~0R, ehiaifi and preseal te :!;P:A l1* Oflf'TO'+'aJ e:ne af £ke-etller fa.RHs ef 

fioeneiar &S9UMAee listed in ~gfHJ!l'li. 45 alld 47 @~is Cat'HleHt -9eeree. Settffflg Defendants-'.-
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upon approYal by EPA. In the event of a dispute, Settling Defendants may reduee the amount of 

50. Settling Defendants may ehange the form of finaneial assuranee proYided under 

form of assuranee meets the requirements of this Seetion. In the eyent of a dispute, Settling 

[)efenda.nts m:a::r ehange the fefffl ef l-he-timmeiaJ 11:sst.1:nu1oe-efily in-aooorda-nce with the finti 

administratiYe orjudieial deeision resolYing the dispute. 

XIV. CERTIFICATION OF COMPLETION 

51. Com~letion of the Remedial Aetion. 

a. Within 90 days after Settling Defendants eonelude that the Remedial Aetion has 

been-ft!Hf"_PerfeFIHed and the Perfon'flaRee 8t.aftdEJ:rds have heen attaim:id, Setding Defendwns 

shall sehedule and eonduet a pre eertifieation inspeetion to be attended by Settling Defendants, 

Settling Defendants still belieYe that the Remedial Aetion has been fully performed and the 

Pe1'fo.fftl6~.e.aMs h1P1e hean.,~ed, !her slle+Ht1i:im:tt a WFitteB ~ HEfHeSlieg 
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eerti4ieation to EPA ~er a131rue•,'ftl, '•'• ilh l:liapies ta the 1;0re~erviee e:eEl m.rSta~. pursuant-te 

tke ref)Ort, a registered f>Fofessio0al e0gineer a0d tke Settling Defe0da0ts ' Projeet Coordi0ator 

Ta ilie &est e~ m)' .lrno·N1edge, after lfleFeHgh ie\'es+~gtt Lio'fl, J eertif)' that tiie iRfarmttlien 

eontai0ed iR or aeeomJ:>aRyi0g tkis submissioR is true, aeeurate aRd eomJ:>lete. I am &ware that 

there are sig0ifiea0t J:>eRalties for submittiRg false i0formatio0, i0eludi0g tke f>Ossibility of fiRe 

and imf)risonment for lm.mviRg violatio0s. 

~ft.er eompl etion of tke;;we eertii'iemioa- inspeeti on and A*!eipt and ft:\ 'tew ef the 

in aeeorda0ee witk this Co0se0t Deeree or that the Performanee Standards have not beeR 

are eonsisteRt with the remedy seleeted in the ROD. EPA 1.vill set forth in the Rotiee a sehedule 
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SeetioR XIX (Disp\ite ResolHtioR). 

b. If EPA eoRelHdes, based OR the initial or aRY sHbseE'}HeRt report reE'}HestiRg 

this CoRseRt Deeree aRd that the PerformaRee Standards haYe beeR aehieved, EPA will so eertify 

iA wriLfog w Settling DereRfiff'8<. This eeff:ifiea1ien sha.:~-e.oos~ihHe Lhe-CenilieatiOFi nf 

Gem191Jefie-:e &f t:Ae R~medial AetteJi foiF pt1r:13eses ef this Ce868Ht QeeFee, ieeiudjJ:lg, but not 

limited to, SeetioR XXIII (Co·1eRaRts Not to Sue by PlaiRtiff). Certifieation of CompletioR of the 

Remedia-1-Ael:ieR shail-aet affesl ~ettiiF1g De1J.l,ndants' remaiHing obligations underthts Caasem 

Deeree. 

52. CompletioR of the Werle. 

a. WithiR 90 days after SettliRg DefeRdaRts eonelHde that all phases of the 

Worl( (iReludiRg 0 & M), have beeR folly performed, Settling Defendants shall sehedule and 

Serviee aRd the State. Onee the pre eertifieatioR inspeetioR is eomplete, if the SettliRg 

Defendants still believe that the Work has beeR folly performed, SettliRg Defendants shall sHbmit 

fuU-s;atisfuctioR of the feE!Ytl'effniiets ef.fhis C0Rse1tt-Deeree. The report shell eontaifl the 

fellowiRg statemeRt, signed by a respoRsible eorporate offieial of a SettliRg DefeRdaRt or the 

SettliRg DefeRdaRts' Projeet CoordiRator: 

To the best of my lrnowledge, after thorot::tgh iRvestigation, I eertify that 
the infermatioa eoRtained iR or aeeompaRyiRg this st::tbmissioR is trt::te, 
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accurate aHd complete. I am aware that there are sigRificaRt peRalties for 
submittiRg false iRformatioR, iRcludiRg the possibility of fiRe aRd 
imprisoRmeRt for knov1iRg violatioRs. 

Tf, efter re'>'iev. ef Lhe WfitteA tept;Fl, ~PA., after reasomwle opporwnity to re·1iew aAd-eemmeeL 

by the Forest Service aRd the State, determiRes that aR)' portioR of the Work has Rot beeR 

completed iR accordaRee with this CoRseRt Deeree, EPA 'Nill Rotify SettliRg DefeRdaRts iR 

Decree to complete the \l/ork, provided, ho·Ne¥er, that EPA may oRly require SettliRg 

are coRsisteRt with the remedy selected iR the ROD. EPA will set forth iR the Rotiee a schedule 

for performaRce of such activities coRsisteRt with the CoRseRt Deeree aRd the SO'.V or require 

the SettliRg DefeRdaRts to submit a schedule to EPA for approYal pursuaRt to SectioR XI (EPA 

Approval of PlaRs aRd Other SubmissioRs). SettliRg DefeRdaRts shall perform all acfrlities 

ee!1eribed iR the flotiee in &ee0Fdant1e 'Nii41 t:l~e !i13eeil'iulieAs eRd sehedu!es established therei~ 

(Dispute ResolutioR). 

b. If EPA coRcludes, based OR the iRitial or aRy subsequeRt request for 

aRd eommeRt by the Forest Service aRd the State, that the Work has beeR performed iR 

aecordaRce with this CoRseftt Decree, EPA will so Rotify the SettliRg DefeRdaRts iR ·.witiRg. 

XV. EMERGENCY RESPONSE 

53. IR the eveRt of aRy actioR or occurreRce duriRg the performaRce of the Work 

which causes or threateRs a release of \Vaste Material from the Site that coRstitutes aR 

em·iroRment, Settling Defendants shall, subject to Paragraph 5, immediately take all appropriate 
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aetioR to preYeRt, abate, or miRimize sueh release or threat of release, aRa shall immeaiately 

Ratify the EPA' s Projeet CooraiRator, or, ifthe Project CooraiRator is uRavailable, EPA' s 

shall Ratify the EPA EmergeRC)' RespoRse URit, RegioR 10. The SettliRg DefeRaaRts shall also 

54. SettliRg DefeRaaRts shall take such actioRs iR coRsultatioR with EPA' s Project 

CooraiRator or other available authorizea EPA officer aREi iR aecoraaRee with all apfJlicable 

SettliRg DefeREiaRts shall reimburse EPA all easts of the respoRse actioR Rot iRcoRsisteRt with the 

NCP pursuaRt to SeetioR XVI (PaymeRts for ResfJORse Costs). 

55 . Nothing in the preeeaiRg Paragraf)h or iR this Consent Decree shall be deemed to 

limit any authority of the United States: a) to take all appropriate action to protect human health 

and the environment or to prevent, abate, respond to, or minimize an actual or threatened release 

of Waste Material on, at, or from the Site and recover related response costs, or b) to direct or 

order such action, or seek an order from the Court, to protect human health and the environment 

or to prevent, abate, respond to, or minimize an actual or threatened release of Waste Material 

on, at, or from the Site, subject to Section XXIII (Covenant Not to Sue by Plaintiff). 

XVI. PAYMENTS FOR RESPONSE COSTS 

56. PaymeRts for Past Resf)ORse Costs. 

a. SettliRg DefeREiaRts shall make paymeRts for tJast resfJORse costs as 

follows: 

2016 Consent Decree Amendment - Exhibit A 
44 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 57 of 100



1. \VithiH 30 days of the Effeetive Date, SettliHg DefeHdaHts shall flay 

to EPA $Hi4,460 iH fla)'ffieHt for Past ReSflOHSe Costs. The total afflOl:lHt to ee flaid a~' SettliHg 

to the EPA Hazardous SuestaHee Sl:lfJerfuHd. 

ii. '}litRiH 30 days of the Effeetive Date, SettliHg DefeHdaHts shall flay 

to the Forest Sen'iee $731,3 80.90 iH flaymeHt for a portioH of the Forest Sen'iee Past RespoHse 

Past ResflOHse Costs. 

111. SettliHg DefeHdaHts flaymeHt to EPA aHd the Forest Serviee shall 

ee made iH Seflarate traHsaetioHS for eaeh DeflaFtmeHt or ageHey ey FedWire EleetroHie FuHds 

Trallsfer ("EFT") to the U.S. DeflartmeHt of fostiee aeeoullt iH aeeordaHee with eurrent EFT 

proeedures, refereHeillg USAO File Numeer 2004'100061, EPA Site/Sflill ID Numeer 10Z5. 

Pa)'ffieflts to EPA shall referellee DOJ Case Numeer 90 11 2 923/1. Paymeflts to Forest Serviee 

shaHraferee-&e DOJ ease N11m@er 9Q. i 1 2 923 Me Agen&y-beeator Code: l3 40 11 otJ, GiU-.f:ef 

Colleetioll Numeer 0627 06275350001. Paymellt shall ee made ill aeeordallee with instruetions 

pro\'ided tat.he 8ettHeg Def~fH'iooffi by the fiF11mcial Litigation U:ait ofthe .{JnffeJ States 

Attorney's Offiee for the Distriet of OregoH followillg lodgillg of the CoHsellt Deeree. All)' 

OH the lle1ct el:lsiHess day. At the time of flayment, Settlillg DefelldaHts shall send llotiee that 
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DepartmeRt or ageRcy iR accordaRce with 8ectioR XXVIII (}fotices aad 81:1bmissi0Rs). 

b. As sooR as reasoRably practicable after the effectiYe date of this CoRseRt 

Decree, the URited States, OR behalf of the 8ettliRg Federal AgeRcies shall make paymeRts for 

respoRse costs as follo1.Ys: 

1. Pay to the 8ettliRg DefeRdaRts $2,000,000 iR reimb1:1rsemeRt of the 

iRstF1:1ctioRs provided by the 8ettliRg DefeRdaRts. 

II. IR the e'reRt that paymeRts req1:1ired by Paragraph 56.b.i are Rot 

balaace shall be paid at the Fate established p1:1rs1:1aat to 8ectioR 107(a) of CERCLA, 42 U.8.C. § 

9607(a), commeRciRg OR the effective date of this CoRseRt Decree aRd accfl:liRg thro1:1gh the date 

of the paymeRt. 

m. The Parties to this CoRseRt Decree recogRize aRd acknowledge that 

the paymeRt obligatioRs of the 8ettliRg Federal AgeRcies under this CoRseRt Decree caa oRly be 

paid from appropriated foRds legally available for s1:1ch p1:1rpose. }fothiRg iR this CoRseRt Decree 

shall be iRterpreted or coRstructed as a commitmeRt or req1:1iremeRt that aRy 8ettliRg Federal 

aRy other applicable prnvisioR of law. 

57. 8ettliRg DefeRdaats PaymeRts for F1:1t1:1re RespoRse Costs. 

a. 8ettliRg DefeRdaRts shall pay to EPA all F1:1ture RespoRse Costs Rot 

iRcoRsisteRt '+Vith the }l'atioRal CoRtiRgeRcy Plaa. OR a periodic basis EPA will seRd 8ettliRg 
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iR6Hffee by EPA ane its 60RtFaetors ane a eost SHfflfflaFY of eosts iR6Hffee h~· DOJ ane its 

58. The total afflOHRt to he paie by Settling Defeneants to EPA Hnder this paragraph shall he 

eepositee in the White KinWLHeky Lass Site Speeial AeeOHRt vlithin the EPA Ha2iareoHs 

eonneetion vlith the Site, or to he tFansfeFFed by EPA to the EPA Ha2iareoHs SHhstanee 

"EPA Ha2iareOHS Suhstanee Superfune," refereneing the Raffle ane address of the party fflaking 

Defendants shall send the eheek(s) to: 

Mellon Bank 
EPA Region 10 Superfune 
P.O. Box 371099M 
PittshHrgh, PA 15251 

h. Settling Defeneants shall reifflhtffse the Forest Serviee for all Future Response 

Costs not ineonsistent ·.vith the ·National Gontingeney Plan, exeept for eontraetor eosts ineuFFed 

inspeetions, as deserihed in the SOW, follovring EPA appro11al of the Gertifieate of Gofflpletion 

of Reffl:edial Aetion. Settling Defendants shall not pay the Forest Serviee for aeeess to the Site. 
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certified or cashier' s cheek or cheeks made payable to "USDA Forest Service" referencing the 

Loeater Cede: 12 1 Q J lQO, Dm far Celle1etien Nulllber 0627 06275J5{1Q0 t. Settti.eg I>efeAGYFl:ls 

shall send the eheek(s) to: 

USDA Forest Service 
C/O Citibank 
P.O. Box. 894183 
Los Angeles CA 90189 4183 

58. Settling Defendants may contest payment of any Future Response Costs under 

Paragraph 57 if they detefffiiRe that the United States has made an aeeounting error or if they 

are allegedly ex.eluded from reem·ery under paragraph 57.b. Sueh objeetioR shall be made iR 

writiRg withiR 30 days of receipt of the bill aRd must be seRt to the relevant ageRey pursuaRt to 

contested Future Response Costs and the basis for objection. In the event of aR objeetioR, the 

Senltl'l~ Defendants ska:H wit.hie ihe ~~da!f period pay a. II 1:111eomested Furur~ R~sfleR:se Ce!Yl:s Lo 
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the URitsa States iH the maRRsr asseriasa iH Paragraph 57. SiHn:iltaRso1:1sly, the SettliRg 

~he ideRlity of t)l.e..hftRI:: H:Ra bank-asso1:1Rt under whieh-the--eseoo·+~"OOeoYRt is estal:ll is.lied as wel I 

proc@dl:lr@s iH SectioH XIX (Dispute Resol1:1tioH) for costs ailled ay EPA or shall iHitiate the 

proced1:1res set forth iH Paragraph 59 for Forest Service costs. 

59. IR the eYeHt that SettliHg DefeRdaHtS COHtest paymeHt of costs ailled ay the Forest 

EHsJ?!Hle during a founeea { l 1) eey J3ot!riod fel IO'NtRg HOtmeation by Settling D&fettdtifll:s af their 

ebjee1,iea. Ai the eF1:El of the feurteoo t 14) day iHfoFFRal dispute resokltioo periaa. Sel1:1ing 

DefeHdaHts shall either pay the disp1:1ted costs or ele•1ate the dispute to the desigRated official for 

the Forest Service. The desigRated official shall iss1:1e a fiHal decisioH resolviHg the disp1:1ted 

eeats. This deeisien s.ha:ll l:le hi1uMng-blpon the Settl iflg Deferuiants ulWess, whhi1t- I g da)'S of 

reeeipt of the decisioH, the SettliHg DefeHdaRts file with the Co1:1rt aHd sePt'e OH the parties a 

motioH forj1:1dieial revie'tv of the decisioH. 

60. If the UHited States prevails iH the dispute, withiH 5 days of the resol1:1tioH of the 

dispute, the SettliHg DefeHdaHts shall pay the s1:1ms due (with aecr1:1ed iHterest) iH the manner 
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deseribed in Paragraph 57. If the Settling Defendants prevail eoneeming any aspeet of the 

Settling DefendaHts' obligation to reimb1:1rse the United.States for its F1:1t1:1re Response Costs. 

61. In the event that the payments req1:1ired by Paragraph 56 are not made within 30 

days of the Effeetive Date or the payments req1:1ired by Paragraph 57 are not made within 30 

days of the Settling DefendaHts' reeeipt of the bill, Settling DefendaHts shall pay IHterest on the 

1:1npaid balanee. The Interest to be paid on Past Response Costs 1:1nder this Paragraph shall begin 

to aeerue on the Effeetive Date. The Interest on Fl:ltl:lre Response Costs shall begin to aeerne on 

the date of reeeipt of the bill. The Interest shall aeerue thro1:1gh the date of the Settling 

I:>efendOHts ' pa.ymeRt_ Payments of Interest made under lhis Paragraph shall be ·in addition ro 

s1:1eh other remedies or sanetions available to PlaiHtiff by virt1:1e of Settling DefendaHts' fail1:1re to 

penalties. The Settling DefendaHts shall make all paymeHts req1:1ired by this Paragraph in the 

manner deseribed in Paragraph 5 7. 

XVII. INDEMNIFICATION AND INSURANCE 

62. Settling Defendants' Indemnification of the United States and the State 

a. The United States does not assume any liability by entering into this 

agreement, by providing oversight of the Work, or by virtue of any designation of Settling 

Defendants as the United States' authorized representatives under Section 104(e) of CERCLA. 

Settling Defendants shall indemnify, save and hold harmless the United States, the State, 
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(provided the State gives notice to and consults with Settling Defendants consistent with 

subparagraph 62.b below) and their officials, agents, employees, contractors, subcontractors, or 

representatives for or from any and all claims or causes of action arising from, or on account of, 

negligent or other wrongful acts or omissions of Settling Defendants, their officers, directors, 

employees, agents, contractors, subcontractors, and any persons acting on their behalf or under 

their control, in carrying out activities pursuant to this Consent Decree, including, but not limited 

to, any claims arising from any designation of Settling Defendants as the United States 

authorized representatives under Section 104( e) of CERCLA. Further, the Settling Defendants 

agree to pay the United States and the State all costs they incur including, but not limited to, 

attorneys fees and other expenses of litigation and settlement arising from, or on account of, 

claims made against the United States or the State based on negligent or other wrongful acts or 

omissions of Settling Defendants, their officers, directors, employees, agents, contractors, 

subcontractors, and any persons acting on their behalf or under their control, in carrying out 

activities pursuant to this Consent Decree. Neither the United States nor the State shall be held 

out as a party to any contract entered into by or on behalf of Settling Defendants in carrying out 

activities pursuant to this Consent Decree. Neither the Settling Defendants nor any such 

contractor shall be considered an agent of the United States or the State. 

b. The United States shall give Settling Defendants notice of any claim for 

which the United States or the State plans to seek indemnification pursuant to Paragraph 62, and 

shall consult with Settling Defendants prior to settling such claim. 

63. Settling Defendants waive all claims against the United States and the State for 

damages or reimbursement or for set-off of any payments made or to be made to the United 

States or the State, arising from or on account of any contract, agreement, or arrangement 
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between any one or more of Settling Defendants and any person for performance of Work on or 

relating to the Site, including, but not limited to, claims on account of construction delays. In 

addition, Settling Defendants shall indemnify and hold harmless the United States and the State 

with respect to any and all claims for damages or reimbursement arising from or on account of 

any contract, agreement, or arrangement between any one or more of Settling Defendants and 

any person for performance of Work on or relating to the Site, including, but not limited to, 

claims on account of construction delays. [The waiver, indemnity, and hold harmless provisions 

(Paragraphs 62 and 63) shall only apply to claims arising from Work performed by Fremont and 

W estem Nuclear prior to the effective date of the -Consent Decree Amendment and shall not 

apply to future Work performed by the United States.] [Consent Decree Amendment Paragraph 

64. No later than 15 days before eommencing any on site Work, Settling Defendants 

shall secHre, and shall maintain until the first anniversary ofEPA's Certification of Completion 

of the Remedial Action pHrsHant to Subparagraph 51 .b of Section XIV (Certifieation of 

~elien) eamJindi:emii11e geHend liability insurance 'Ni-th limits -ef ene million doUElfS;-

eameifleel sit1gle limit, aDB aW-Omobiie liability iH5l-lfEHi6e •mth limits ef OIU! fflffl ioo eolhus, 

combined single limit, naming the United States and the State as additional insHreds. In addition, 

for the dHration of this Consent Decree, Settling Defendants shall satisfy, or shall ensHre that 

proYision of worker' s compensation insurance for all persons performing the '.Vork on behalf of 

Settling Defendants in furtherance of this Consent Decree. Prior to commencement of the Work 

under this Consent Decree, Settling Defendants shall pro11ide to the United States and the State 

eertiii~s ef Stieh-iH!Ut:rftffce !HlEI e-eepy aFeeeh iHsltfanee flOliey. Settling Defe'ftdants ~haH 
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or insuranee eoyering the same risks ln1t in a lesser afflount, then, •.vith respeet to that eontraetor 

above vrhieh is not fflaintained by the eontraetor or subeoHtraetor. 

XVIII. FORCE MAJEURE 

65. "Foree Majeure," for puff)oses of this CoHseHt Deeree, is defiHed as Emy eveHt 

8ettliHg DefeHdaHts, or of SettliHg DefeHdaHts' eoHtraetors, that delays or preveHts the 

perfofR'laHee of &Hy obligation under this ConseHt Deeree despite Settling DefendaHts' best 

efforts to fulfill the obligation. The requirefflent that the Settling Defendants eJtereise "best 

efforts to fulfill the obligation" ineludes using best efforts to antioipate aay poteatial foree 

to the greatest e1tte0t possible. "Foree Majeure" does Rot ieelude fiHaHeial iaability to eofflplete 

the Work or a failure to attaiH the PerfofR'laHee 8taHdards. 

66. If any eveHt ooeurs or has oeeurred that ffla)' delay the perfofR'laHee of Em)' 

ehligatimi oodeHhis GaftSent Deeree, whe~r 1::1f t10t-eeused hy a feree- maje~ evem, the 

EPA' s Alternate Projeet CoordiHator or, ia the eveat both of EPA' s desigaated represee:tatiYes 

hours of wheH Settliag Defeadaats first lrne'N that the eveat fflight eause a delay. Withia 7 days 

~reafter, Settlieg--OeJem::la:ntt> shell p:Fe;· i~e i.e WFiting te e llA, the i;'efest Sen' i€e and the Stett:! 
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of aHy measures to be takeH to preYeHt or mitigate the delay or the ef:feet of the delay; the 

DefenaaHts, aHy entity eoHtrollea by Settling DefeHaants, or Settling DefeHaaHts ' eontraetors 

kne1tY or should have knowH. 

67. If EPA, after a reasoHable opportuHity for review ana eomment by the Forest 

Serviee aHa the State, agrees that the delay or aHtieipatea delay is attributable to a foree majeure 

eYeHt, the time for perfoffl'lanee of the obligatioHs uHaer this ConseHt Decree that are af:feetea by 

the foree majeure eveHt will be exteHaea by EPA, after a reasonable opportunity for review ana 

eomment by the Forest Serviee ana the State, for sueh time as is Heeessary to eomplete those 

obligatioHs. An exteHsioH of the time for perfoffl'lanee of the obligatioHs af:feetea by the foree 

majeure eveet shall Hot, of itself, eJtteHa the time for perfoffl'laeee of aey other obligatioH. If 

EPA, after a reasoHable opportunity for revie1N aHa eomment by the Forest Serviee aea the State, 

aoes Hot agree that the delay or aetieipatea delay has been or 1.vill be causes by a foree majeure 

eYeet, fiPl'. wH I natify tke Sett Ii n g Defene£Iffl5 i fl ·mi ti 1'.g of its deeisi~t1~ J;PA, sf tiff-ft 
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WFftiHg ef 01~ ~lffigth efthe ~HsieR, i:f.afl)', for :perfumunw~ oftJre ae~igatiene affeded by the 

foree majeHre ei,'eRt. 

68. If the Settling Defendants eleet to iR'r=oke the dispHte resolHtion proeedHres set 

forth in Seetion XIX (DispHte ResolHtion), the~· shall do so no later than 15 days after reeeipt of 

EPA's notiee. IR any sHeh proeeeding, Settling Defendants shall hai,·e the bHrden of 

mitigate th1.Niliieefs of the delay, Wid l:Bet ~elHing DefeAd:ants complied 7.vit:h 

Parag~hs 65 and 66, above. If Settling Defendants earry this bHrden, the delay at issHe shall be 

Deeree identified to EPA and the CoHrt. 

XIX. DISPUTE RESOLUTION 

69. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree. However, the procedures set forth in this Section 

shall not apply to actions by the United States to enforce obligations of the Settling Defendants 

that have not been disputed in accordance with this Section. 

70. Any dispute which arises under or with respect to this Consent Decree shall in the 

first instance be the subject of informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless 
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it is modified by written agreement of the parties to the dispute. The dispute shall be considered 

to have arisen when one party sends the other parties a written Notice of Dispute. 

71. EPA will coordinate with the Forest Service regarding disputes that relate to or 

have the potential to affect National Forest Service interests. Similarly, EPA will coordinate 

with the State regarding disputes that relate to or have the potential to affect the remedy's 

attainment of applicable or relevant and appropriate state laws identified in the ROD. 

72. Statements of Position. 

a. In the event that the parties cannot resolve a dispute by informal 

negotiations under the preceding Paragraph, then the position advanced by EPA shall be 

considered binding unless, within 20 days after the conclusion of the informal negotiation period, 

Settling Defendants invoke the formal dispute resolution procedures of this Section by serving 

on the United States a written Statement of Position on the matter in dispute, including, but not 

limited to, any factual data, analysis or opinion supporting that position and any supporting 

documentation relied upon by the Settling Defendants. The Statement of Position shall specify 

the Settling Defendants' position as to whether formal dispute resolution should proceed under 

Paragraph 73 or Paragraph 74. 

b. Within 20 days after receipt of Settling Defendants' Statement of Position, 

EPA will serve on Settling Defendants its Statement of Position, including, but not limited to, 

any factual data, analysis, or opinion supporting that position and all supporting documentation 

relied upon by EPA. EPA's Statement of Position shall include a statement as to whether formal 

dispute resolution should proceed under Paragraph 73 or 74. Within 10 days after receipt of 

EPA's Statement of Position, Settling Defendants may submit a Reply. 
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c. If there is disagreement between EPA and the Settling Defendants as to 

whether dispute resolution should proceed under Paragraph 73 or 74, the parties to the dispute 

shall follow the procedures set forth in the paragraph determined by EPA to be applicable. 

However, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the 

Court shall determine which paragraph is applicable in accordance with the standards of 

applicability set forth in Paragraphs 73 and 74. 

73. Formal dispute resolution for disputes pertaining to the selection or adequacy of 

any response action and all other disputes that are accorded review on the administrative record 

under applicable principles of administrative law shall be conducted pursuant to the procedures 

set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action 

includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to 

implement plans, or any other items requiring approval by EPA under this Consent Decree; and 

(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree. 

Nothing in this Consent Decree shall be construed to allow any dispute by Settling Defendants 

regarding the validity of the RO D's provisions. 

a. An administrative record of the dispute shall be maintained by EPA and 

shall contain all statements of position, including supporting documentation, submitted pursuant 

to this Section. Where appropriate, EPA may allow submission of supplemental statements of 

position by the parties to the dispute. 

b. The Director of the Office of Environmental Cleanup, EPA Region 10, 

will issue a final administrative decision resolving the dispute based on the administrative record 

described in Paragraph 73.a. This decision shall be binding upon the Parties, subject only to the 

right to seek judicial review pursuant to Paragraph 73.c and d. 
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c. Any administrative decision made by EPA pursuant to Paragraph 73.b. 

shall be reviewable by this Court, provided that a motion for judicial review of the decision is 

filed by the Settling Defendants with the Court and served on all Parties within 10 days of receipt 

of EPA's decision. The motion shall include a description of the matter in dispute, the efforts 

made by the parties to resolve it, the relief requested, and the schedule, if any, within which the 

dispute must be resolved to ensure orderly implementation of this Consent Decree. The United 

States may file a response to the motion. 

d. In proceedings on any dispute governed by this Paragraph, Settling 

Defendants shall have the burden of demonstrating that the decision of the Office of 

Environmental Cleanup Director is arbitrary and capricious or otherwise not in accordance with 

law. Judicial review ofEPA's decision shall be on the administrative record compiled pursuant 

to Paragraph 73 .a. 

74. Formal dispute resolution for disputes that neither pertain to the selection or 

adequacy of any response action nor are otherwise accorded review on the administrative record 

under applicable principles of administrative law, shall be governed by this Paragraph. 

a. Following receipt of Settling Defendants' Statement of Position submitted 

pursuant to Paragraph 72, the Director of the Office of Environmental Cleanup, EPA Region 10, 

will issue a final decision resolving the dispute. The Office of Environmental Cleanup 

Director's decision shall be binding on the Settling Defendants unless, within I 0 days of receipt 

of the decision, the Settling Defendants file with the Court and serve on the parties a motion for 

judicial review of the decision setting forth the matter in dispute, the efforts made by the parties 

to resolve it, the relief requested, and the schedule, if any, within which the dispute must be 
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resolved to ensure orderly implementation of the Consent Decree. The United States may file a 

response to Settling Defendants' motion. 

b. Notwithstanding Paragraph N of Section I (Background) of this Consent 

Decree, judicial review of any dispute governed by this Paragraph shall be governed by 

applicable principles oflaw. 

75. The invocation of formal dispute resolution procedures under this Section shall 

not extend, postpone or affect in any way any obligation of the Settling Defendants under this 

Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated 

penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed 

pending resolution of the dispute as provided in Paragraph 95. Notwithstanding the stay of 

payment, stipulated penalties shall accrue from the first day of noncompliance with any 

applicable provision of this Consent Decree. In the event that the Settling Defendants do not 

prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in 

Section XXII (Stipulated Penalties). 

XX. SETTLEMENT OF EPA'S UAO PENALTY CLAIMS. 

76. EPA initiated an action for the assessment of a civil penalty pursuant to Section 

106(b) of CERCLA, 42 U.S.C. § 9606(b), for Settling Defendants failure to comply with certain 

deadlines set forth in an Unilateral Order, Docket# CERCLA-10-200-3-0011, issued by EPA to 

Settling Defendants on November 27, 2002. 

77. EPA has determined that an appropriate civil penalty to settle the civil penalty 

claims arising prior to September 30, 2004 is for Settling Defendants to pay a cash penalty in the 

amount of $50,000 and for Settling Defendants to perform the Supplemental Environmental 

Project (SEP) described in this Section. 
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78. Within thirty (30) days of the effective date of this Consent Decree, Settling 

Defendant shall pay a cashier's or certified check payable to "EPA Hazardous Substance 

Superfund" in the amount of $50,000 as a penalty to: 

Mellon Bank 
EPA Region 10 Superfund 
P.O. Box 371099M 
Pittsburgh, PA 15251 

Settling Defendants shall provide a copy of the check to: 

Regional Hearing Clerk 
US EPA, Region 10 

Office of Regional Counsel 
1200 Sixth Ave, ORC-158 
Seattle, WA 98101 

The check shall bear the case docket number and be identified as a penalty payment. In the 

event payment is not made within 30 days Interest shall be paid as defined herein. [The Parties 

acknowledge that Settling Defendants have paid the penalty in full.] [Consent Decree 

Amendment Paragraph 7 .] 

79. The cash penalty represents civil penalties assessed by EPA and neither the 

penalty nor the costs incurred completing the SEP shall be deductible for purposes of Federal 

taxes. 

80. Settling Defendants shall complete the supplemental environmental project 

("SEP") described in Appendix F, which the parties agree is intended to secure significant 

environmental protection. [The Parties acknowledge that Settling Defendants have completed 

the SEP.] [Consent Decree Amendment Paragraph 7.J 

81. Settling Defendants shall complete the SEP in accordance with the specifications 

and deadlines set forth in the Work Plan attached here to as Appendix F and incorporated herein 
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by reference. [The Parties acknowledge that Settling Defendants completed the SEP in 

compliance with all applicable specifications and deadlines.] [Consent Decree Amendment 

Paragraph 7 .] 

82. Settling Defendants hereby certify that, as of the date of the Consent Decree, 

Settling Defendants are not required to perform or develop the SEP by any federal, state or local 

law or regulation; nor are Settling Defendants required to perform or develop the SEP by any 

other agreement, grant or as injunctive relief in this or any other case. Settling Defendants 

further certify that they have not received, and are not presently negotiating to receive, credit in 

any other enforcement action for this SEP. 

83. Settling Defendants shall submit periodic reports and a SEP Completion Report to 

EPA in accordance with the schedule set forth in the Work Plan in Appendix F. The SEP 

Completion Report shall contain a detailed description of the SEP as implemented; a description 

of any operating problems encountered and the solutions thereto; itemized costs; certification 

that the SEP has been fully implemented pursuant to the provisions of this Consent Decree; and a 

description of the environmental benefits resulting from implementation of the SEP. 

84. Any public statement, oral or written, in print, film or other media, made by 

Settling Defendants making reference to the SEP shall include the following language, "This 

project was undertaken in connection with the settlement of an enforcement action taken by the 

U.S. Environmental Protection Agency for violations of Section 106 of CERCLA." 

85. Nothing in this Section shall be construed as prohibiting, altering or in any way 

limiting the ability of EPA to seek any other remedies or sanctions available by virtue of Settling 

Defendants' violation of this Consent Decree or of the statutes and regulations upon which this 
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Consent Decree is based, or for Settling Defendants' violation of any applicable provision of 

law. 

XXL SETTLEMENT OF THE SETTLING DEFENDANTS' LAWSUIT 
UNDER SECTION 310 OF CERCLA 

86. Within ten days after entry of this Consent Deeree by the Court, Settling 

~l·mH ftle 11>•it:A the Court a motim=t kl eismiss \'>'itfi prejudice their eaT11p laiHt, a.00-aH 

elaims for relief set forth therein, filed iR fremoRt Lumber ComJJany, et al., Y. United States 

EnYirnnmental Prnteetion A.geney, ·No. 03 CV 1073 AS (D. Ore). The motion to dismiss shall 

The dismissal of the aeon refereneed aetion shall not affeet the ability of Settling Defendants to 

Site reserved in Paragra-ph 108 of this Deeree. 

XXII. STIPULATED PENAL TIES 

87. Settling Defendants shall be liable for sti:13ulated :13enalties in the amou0ts set forth 

iR Parngm:13hs 88 and 89 to the United States for failure to eom:13ly with the requirements of this 

c:;e.aB1le:L Q~eree, 1:1.nless ext:U5ee under See-tiee XVUI {Ferei!! Majeure). "Can=rpliaA:ee" by 

Settli0g Defenda0ts shall inelude eom:13letion of the aetivities under this Consent Deeree or any 

all a:13:131ieable requirements of law, this Consent Deeree, the SOW, and any :13lans or other 

doeHments a:13:13rnYed a~' EPA flHFSHant to this Consent Deeree and within the s:13eeified time 

sehedHles established by and a}'lflFoved under this Consent Deeree. 

88. Sti:13Hlated Penalty AmoHnts Milestones. 

a. The follffwing sti:13ulated :13enalties shall aeerue :13er violation :13er day for 

any failHre to meet the follovring milestones: 
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(1) Initiation of Remedial Aetion Constraetion in aeeoFdanee with the sehedHle set 

forth in the appFoYed Remedial Aetion \Vodc Plan (RAWP); 

(2) MoYement of the overoHFden mateFials from White King and LHeky Lass to the 

pFotoFe pile in aeeordanee vlith the sehedHle set forth in the approYed RA.WP; 

(3) RemoYal of the haul road in aeeordanee with the sehedHle set feFth in the 

approved RAWP; 

(4) Constrnetion of the eap for the eonsolidated stoekpile in aeeordanee with the 

sehedHle set forth in the approved RAWP; 

foFth in the approved RAWP; 

set forth in the approved RA\VP; 

(7) Implementation oflnstitHtional Controls in aeeordanee '.vith Seetion IX of the 

Consent DeeFee; 

(8) Performanee of monitoring and operation and maintenanee obligations in 

sehedule set forth in SEP Werle Plan. 

(l 0) Completion of the Supplemental Environmental Projeet in aeeordanee vlith the 

sehedule set forth in the SEP \Vork Plan. 

In the eYent that a milestone date is reset by mutHal agreement of the Parties, subsequent dates 

that aFe affeeted by sHeh reealeHlation shall be similarly reealett1Me8 Elfl:S reset. 

Penalty Per Violation PeF Day 

2016 Consent Decree Amendment - Exhibit A 
63 

Period of}foneomplianee 

Case 3:04-cv-00032-AS    Document 30-1    Filed 11/01/16    Page 76 of 100



$ 3,000 

$ 5,000 

$ 7,000 

89. 8tip1:1lated PeRalty Amo1:1Rts Reports. 

1 st thro1:1gh 14th day 

15th thro1:1gh 30th day 

31st day aRd beyoRd 

e. The stip1:1lated peRalties set forth iR this paragraph shall aeerne per 

OOl'fftt timt:!:ly er lffJeq;_1aie reports reqwrecl b)' this CoHsenE 

Decree. If applicable, the stip1:1lated peRalties assessed 1:1Rder this Paragraph shall Rot begiR to 

accrue 1:1Rtil after the first opport1:1Rity to c1:1re the s1:1bmissioR p1:1rs1:1aRt to SectioR XI of this 

CoRseRt Decree. 

PeRalty Per ViolatioR Per Day 

$ 1,500 

$ 3,000 

$ 5,000 

Period of~foRcompliaRce 

1 st thro1:1gh 14th day 

15th thro1:1gh 30th day 

31st day and beyoRd 

90. IR the eveRt that EPA ass1:1mes performaRce of a portioR or all of the Work 

p1:1rs1:1aRt to Paragraph 105 of SectioR XXII( (CoveRants Not to 81:1e by PlaiRtiff), SettliRg 

DefeRdaRts shall be liable for a stip1:1lated peRalty iR the amo1:1Rt of triple the costs iRc1:1rred iR 

performaRce of s1:1ch Work, b1:1t s1:1ch peRalty shall Rot exeeed $1,000,000. 

91. All peRalties shall begiR to accrne OR the day after the complete performaRce is 

d1:1e or the day a violatioR oec1:1rs, aRd shall coRtiR1:1e to aecrue thro1:1gh the fiRal day of the 

correctioR of the RORcompliaRce or completioR of the acfrt'ity. However, stip1:1lated peRalties 

shall Rot acerne: (1) with respect to a deficieRt s1:1bmission 1:1nder SectioR XI (EPA Approval of 

(2) wiLh A?S'J3t!d to a deeisioH hy the Dire6l-or efthe G-ffiee af ~H¥iRmmente:I Gl lntlip, E?A 
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Regien 1 Q, l:lRGeF 12&ragEaf)h 73 .b or 74 .a-ef &eetieH XlX ~tspl!le Resol""'tioo), during r:he pt!riea, 

if Emy, begiRRiRg on the 21st day after the date that Settling DefeRdaRt:s ' reply to EPA' s 

Sli01~ elispttte; Of {3) 'A'lEh FeSjil9Sl ts jt:1eieiw F8'/ ie'i'/ hy this Cmut ef a:Ry eiSJHlhH:l:flder s~tien 

Xl:\ (Dis~1:ne Reseluiisn), during th.ti 13uieEi, it' eRy, hegiAnil:g on tin~ 31st day afier tht!-Ca1ut's 

reeeipt ef the fiR1d s1:1hM:tssian rcgardi-ng the-m&fll:de 1:ulll I H1:e date that the Ceurt iss~es e fi11al 

separate penalties for separate violations of this ConseRt Deeree. 

92. followiRg EPA' s determination that Settling Defendants have failed to eomply 

v1ith a requirement of this ConseRt Deeree, EPA may give Settling DefendaRts written 

~mand for the p~t &f Lhe- peAalties. Hawe'ler, ~Ral4ie~ at:erne as praviEled 

in tf:le rweediAg- Paragrapll rega~f whethM EPA has RotifieEI the Set4fftrg-Def'efldaftts af:.a 

violation. 

93. All perittkies acen1ing eAder-tni-s Seeti-en shall be due an.El payable 10 l:he UHited 

~allies, unless SeUlmg D&feadants itwoke the Disp1:1le-Res0lt1Liee proeedures uRder Seetien 

XIX (Dispute Resolution). All payments to the United States under this Seetion shall be paid by 

certified or eashitH"'&che6k(s) rnade payeele te "EPA H02!iHdo1:1s Subsmnees-8~1:1nel," shall h~ 

Site/Spill ID# IOZ5, the DOJ Case }J"umber 90 11 2 923/1, and the name and address of the 
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traHsmittal letter(s), shall be seRt to the URited States, iRel1:1diRg EPA, as provided iR Seetion 

XXVIII (Notiees aRd S1:1bmissi0Rs). 

94. The paymeRt ofpeRalties shall Rot alter iR aHY way SettliRg DefeRdaHts' 

resol1:1tioR period, b1:1t Reed Rot be paid 1:1Rtil the followiRg: 

a. If the disp1:1te is resoh'ed by agreemeRt or by a deeisioR of EPA that is Rot 

days of the agreemeRt or the reeeipt of EPA's deeisioR or order, 

b. If the disp1:1te is appealed to this Co1:1rt aHd the URited States prevails iR 

be ov,zed to EPA vt'ithiR 60 days ofreeeipt of the Court's deeisioR or order, e1rnept as provided iR 

S1:1bparagraph e below; 

e. If the Distriet Co1:1rt's deeisioR is appealed by aRy Party, SettliRg 

URited States iRto aH iRterest beariRg eserow aeeo1:1Rt withiR 60 days of reeeipt of the Co1:1rt's 

deeisioR or order. PeRalties shall be paid iRto this aeeo1:1Rt as they eoRtiR1:1e to aeerue, at least 

every 60 days. \VithiR 15 days of reeeipt of the fiRal appellate eo1:1rt deeisioR, the esero·.v ageRt 

shall pay the balaRee of the aeeo1:1Rt to EPA or to SettliRg DefeRdaRts to the exteRt that they 

prevail. 

96. If SettliRg DefeRdaHts fail to pay stip1:1lated peRalties v"heR d1:1e, the URited States 

may iRstitl:lte proeeediRgs to eolleet the peRalties, as well as iRterest. SettliRg DefeRdaRts shall 
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p1:1rs1:1aRt to Paragraph 93. 

97. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in 

any way limiting the ability of the United States to seek any other remedies or sanctions 

available by virtue of Settling Defendants' violation of this Decree or of the statutes and 

regulations upon which it is based, including, but not limited to, penalties pursuant to Section 

122(1) of CERCLA, provided, however, that the United States shall not seek civil penalties 

pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is 

provided herein, except in the case of a willful violation of the Consent Decree. 

98. NotwithstaRdiRg any other pro11isioR of this SeetioR, the URited States may, iR its 

this CoRseRt Deeree. 

XXIII. COVENANTS BY PLAINTIFF 

99. In consideration of the actions that will be performed and the payments that will 

be made by the Settling Defendants under the terms of the Consent Decree, and except as 

specifically provided in Paragraphs 101, 102, and 104 of this Section, the United States 

covenants not to sue or to take administrative action against Settling Defendants and their 

predecessors, successors, or assigns pursuant to Sections 106 and 107(a) of CERCLA and 

Section 7003 of RCRA relating to the Site. Except with respect to future liability, these 

covenants not to sue shall take effect upon the receipt by the United States of the payments 

required by Paragraph 56 of Section XVI (Payments for Past Response Costs) and the dismissal 

with prejudice of Civil Action# 03-CV-. 1073-AS. With respect to future liability, these 

covenants not to sue shall take effect upon Certification of Completion of Remedial Action by 

EPA pursuant to Paragraph 51.b of Section XIV (Certification of Completion). These covenants 
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not to sue are conditioned upon the satisfactory performance by Settling Defendants of their 

obligations under this Consent Decree. These covenants not to sue extend only to the Settling 

Defendants and do not extend to any other person. 

100. In consideration of payments that will be made by the Settling Federal Agencies 

under the terms of the Consent Decree, and except as specifically provided in Paragraph 104 of 

this Section, EPA covenants not to take administrative action against the Settling Federal 

Agencies pursuant to Sections 106 and 107(a) of CERCLA and Section 7003 ofRCRA relating 

to the Site. EPA's covenant shall take effect upon the receipt of the payments required by 

Paragraph 56 of Section XVI (Reimbursement of Response Costs). EPA's covenant extends 

only to the Settling Federal Agencies and does not extend to any other person. 

101. United States' Pre certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action or in a new action, or to issue an 

administratiYe order seeking to compel Settling Defendants, 

a. to perform further response actions relating to the Site, or 

b. to reimburse the United States for additional costs of response if, prior to 

Certification of Completion of the Remedial Action: 

(1) conditions at the Site, pre11iously unknown to EPA, are discoyered, 

(2) information, pre11iously unknown to EPA, is recei11ed, in whole or 

~}' 0\he-i:-rele·,·imt infimnarioo indie.atesthat the Remedial A:etioa is not-prot~ive ef 

human health or the enYironment. 
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102. United States' Post-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action or in a new action, or to issue an 

administrative order seeking to compel Settling Defendants, 

a. to perform further response actions relating to the Site, or 

b. to reimburse the United States for additional costs of response if, 

subsequent to Certification of Completion of the Remedial Action: 

(1) conditions at the Site, previously unknown to EPA, are discovered, or 

(2) information, previously unknown to EPA, is received, in whole or in part, and 

EPA determines that these previously unknown conditions or information together with any 

other relevant information indicate that the Remedial Action is not protective of human health or 

the environment. 

(3) [In the event the United States institutes proceedings against Fremont and/or 

Western Nuclear pursuant to the provisions set forth in Paragraph 102 of this Consent Decree, 

the waiver described in Paragraph 9 of the Consent Decree Amendment shall not prohibit 

Fremont and/or Western Nuclear from seeking reimbursement of incurred response costs from 

proceedings instituted under Paragraph 102 from the proceeds described in Paragraph 9 of the 

Consent Decree Amendment related to the 2011 Consent Decree and Environmental Settlement 

proceeds] [Consent Decree Amendment Paragraph 9.J 

103. For purposes of Paragraph 101, the information and the conditions known to EPA 

shall include only that information and those conditions known to EPA as of the date the ROD 

was signed and set forth in the Record of Decision for the Site and the administrative record 

supporting the Record of Decision. For purposes of Paragraph 102, the information and the 
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conditions known to EPA shall include only that information and those conditions known to EPA 

as of the date of Certification of Completion of the Remedial Action and set forth in the Record 

of Decision, the administrative record supporting the Record of Decision, the post-ROD 

administrative record, or in any information received by EPA pursuant to the requirements of 

this Consent Decree prior to the Certification of Completion. 

104. General Reservations of Rights. The United States reserves and this Consent 

Decree is without prejudice to, all rights against Settling Defendants or Settling Federal Agencies 

with respect to all matters not expressly included within Plaintiffs covenant not to sue. 

Notwithstanding any other provision of this Consent Decree, the United States reserves all rights 

with respect to: 

a. claims based on a failure by Settling Defendants or the Settling Federal 

Agencies to meet a requirement of this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Material outside of the Site; 

c. liability based upon the Settling Defendants' ownership or operation of the 

Site after signature of this Consent Decree by Settling Defendants, or upon the Settling 

Defendants' transportation, treatment, storage, or disposal, or the arrangement for the 

transportation, treatment, storage, or disposal of Waste Material at or in connection with the Site 

after signature of this Consent Decree by Settling Defendants, other than as provided in the 

ROD, the Work, or otherwise ordered by EPA; 

d. liability for damages for injury to, destruction of, or loss of natural 

resources, and for the costs of any natural resource damage assessments; 

e. criminal liability; 
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f. liability for violations of federal or state law which occur during or after 

implementation of the Remedial Action; 

g. liability, prior to Certifieation of CoR'lpletion of the Reffiedial Aetion, for 

Related Work Plans); and, 

h. liability for eosts that the United States 1.vill ine1:1r related to the Site b1:1t are 

not within the definition of fut1:1re Response Costs. 

1 Q5. 1.¥e:Fk TakBeYeF. ln-the e·1efl4 J;PA t:lehmniAes thEl:l Settlmg D~fen~aa~ave 

ceased implemenii*ies of any portion of th.e-\Vtn:k. are serieus-1 y O"f repeated I y Eiefieie.ftt et' hue in 

their performanee of the Work, or are iR'lpleR'lenting the Werle in a manner whieh ffia)' eoose an 

endangerment to h1:1R'lan health or the environffient, EPA or the Forest Serviee R'lay ass1:1ffie the 

paff0ffAIH1Ge of all or aay peAfaM-1'.If the Work as EPA detennines neoosst1:.f)'. St1Uling 

73, lO EHSj*ite EPA's deterRl-iflatioR thai take&11'@£ of 'the Work is 'N!lFf'ooted U:flaeF ~s Paragraph. 

~Ehe U1-1ited States iR perfmmiAi:; lhe Wark plH5H:anl to this Pamgffl~h shall be 

(Payffient for Response Costs). 

106. Notwithstanding any other provision of this Consent Decree, the United States 

retains all authority and reserves all rights to take any and all response actions authorized by law. 

XXIV. COVENANTS BY SETTLING DEFENDANTS 

107. Covenant Not to Sue By Settling Defendants. Subject to the reservations in 

Paragraph 111, Settling Defendants hereby covenant not to sue and agree not to assert any claims 
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or causes of action against the United States with respect to the Site or this Consent Decree, 

including, but not limited to: 

a. any direct or indirect claim for reimbursement from the Hazardous 

Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) 

through CERCLA Sections 106(b )(2), 107, 111, 112, 113 or any other provision of law; 

b. any claims against the United States, including any department, agency or 

instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site, or 

c. any claims arising out of response actions at or in connection with the Site, 

including any claim under the United States Constitution, the State Constitution, the Tucker Act, 

28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common 

law. 

108. The Settling Defendants reserve, and this Consent Decree is without prejudice to 

contribution claims against the Settling Federal Agencies in the event any claim is asserted by 

the United States against the Settling Defendants under the authority of or under Paragraphs -W-1,. 

102 or 104(b) or, ( d), (g) or (h) of Section XXIII (Covenants by Plaintiff), but only to the same 

extent and for the same matters, transactions, or occurrences as are raised in the claim of the 

United States against Settling Defendants. The Settling Defendants further reserve, and this 

Consent Decree is without prejudice to, claims against one another for contribution or for claims 

under Section 107 of CERCLA. 

109. Covenant by Settling Federal Agencies: Settling Federal Agencies hereby agree 

not to assert any direct or indirect claim for reimbursement from the Hazardous Substance 

Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through 

CERCLA Sections 106(b )(2), 107, 111, 112, 113 or any other provision of law with respect to 
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the Site or this Consent Decree, This covenant does not preclude demand for reimbursement 

from the Superfund of costs incurred by a Settling Federal Agency in performance of its duties 

(other than pursuant to this Consent Decree) as lead or support agency under the National 

Contingency Plan ( 40 C.F .R. Part 300). 

110. Nothing in this Consent Decree represents a determination or opinion by the 

United States regarding the relative or proportionate liability of Settling Defendants for the Site, 

and nothing in this Consent Decree constitutes or shall be used as an admission by a Settling 

Defendant as to its proportionate share of responsibility. 

111. The Settling Defendants reserve, and this Consent Decree is without prejudice to, 

claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the 

United States Code, for money damages for injury or loss of property or personal injury or death 

caused by the negligent or wrongful act or omission of any employee of the United States while 

acting within the scope of his office or employment under circumstances where the United 

States, if a private person, would be liable to the claimant in accordance with the law of the place 

where the act or omission occurred. However, any such claim shall not include a claim for any 

damages caused, in whole or in part, by the act or omission of any person, including any 

contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall 

any such claim include a claim based on EPA's selection of response actions, or the oversight or 

approval of the Settling Defendants' plans or activities. The foregoing applies only to claims 

which are brought pursuant to any statute other than CERCLA and for which the waiver of 

sovereign immunity is found in a statute other than CERCLA. 
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112. Nothing in this Consent Decree shall be deemed to constitute preauthorization of 

a claim within the meaning of Section 111ofCERCLA,42 U.S.C. § 9611, or 40 C.F.R. § 

300.700(d). 

113. Settling Defendants agree not to assert any claims and to waive all claims or 

causes of action that they may have for all matters relating to the Site, including for contribution, 

against any person, not a party to this Consent Decree, where the person's liability to Settling 

Defendants with respect to the Site is based solely on having arranged for disposal or treatment, 

or for transport for disposal or treatment, of hazardous substances at the Site, or having accepted 

for transport for disposal or treatment of hazardous substances at the Site, if: 

a. the materials contributed by such person to the Site containing hazardous 

substances did not exceed the greater of (i) 0.002% of the total volume of waste at the Site, or (ii) 

110 gallons of liquid materials or 200 pounds of solid materials. 

b. this waiver shall not apply to any claim or cause of action against any 

person meeting the above criteria if EPA has determined that the materials contributed to the Site 

by such person contributed or could contribute significantly to the costs of response at the Site. 

This waiver also shall not apply with respect to any defense, claim, or cause of action that a 

Settling Defendant may have against any person if such person asserts a claim or cause of action 

relating to the Site against such Settling Defendant. 

XXV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 

114. Except as provided in Paragraph 113, nothing in this Consent Decree shall be 

construed to create any rights in, or grant any cause of action to, any person not a Party to this 

Consent Decree. The preceding sentence shall not be construed to waive or nullify any rights 

that any person not a signatory to this decree may have under applicable law. Each of the Parties 

expressly reserves any and all rights (including, but not limited to, any right to contribution), 
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defenses, claims, demands, and causes of action which each Party may have with respect to any 

matter, transaction, or occurrence relating in any way to the Site against any person not a Party 

hereto. 

115. The Parties agree, and by entering this Consent Decree this Court finds, that the 

Settling Defendants and the Settling Federal Agencies are entitled, as of the Effective Date, to 

protection from contribution actions or claims as provided by CERCLA Section 113(0(2), 42 

U.S.C. § 9613(0(2) for Matters Addressed in this Consent Decree. 

116. The Settling Defendants agree that with respect to any suit or claim for 

contribution brought by them for matters related to this Consent Decree they will notify the 

United States in writing no later than 60 days prior to the initiation of such suit or claim. 

117. The Settling Defendants also agree that with respect to any suit or claim for 

contribution brought against them for matters related to this Consent Decree they will notify in 

writing the United States within 10 days of service of the complaint on them. In addition, 

Settling Defendants shall notify the United States within 10 days of service or receipt of any 

Motion for Summary Judgment and within 10 days of receipt of any order from a court setting a 

case for trial. 

118. In any subsequent administrative or judicial proceeding initiated by the United 

States for injunctive relief, recovery of response costs, or other appropriate relief relating to the 

Site, Settling Defendants shall not assert, and may not maintain, any defense or claim based upon 

the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or 

other defenses based upon any contention that the claims raised by the United States in the 

subsequent proceeding were or should have been brought in the instant case; provided, however, 
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that nothing in this Paragraph affects the enforceability of the covenants not to sue set forth in 

Section XXIII (Covenants by Plaintiff). 

XXVI. ACCESS TO INFORMATION 

119. Settling Defendants shall provide to the United States and the State, upon request, 

copies of all documents and information within their possession or contro 1 or that of their 

contractors or agents relating to activities at the Site or to the implementation of this Consent 

Decree, including, but not limited to, sampling, analysis, chain of custody records, manifests, 

trucking logs, receipts, reports, sample traffic routing, correspondence, or other documents or 

information related to the Work. Settling Defendants shall also make available to the United 

States and the State, for purposes of investigation, information gathering, or testimony, their 

employees, agents, or representatives with knowledge of relevant facts concerning the 

performance of the Work. 

120. Business Confidential and Privileged Documents. 

a. Settling Defendants may assert business confidentiality claims covering 

part or all of the documents or information submitted to the United States or the State under this 

Consent Decree to the extent permitted by and in accordance with Section 104( e )(7) of 

CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b), or, as to documents or information 

provided to the State, to the extent permitted by and in accordance with ORS 192.501(2) or 

646.461through646.475. Documents or information determined to be confidential by EPA, as 

applicable, will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B, or ORS 

Chapters 192 or 646. If no claim of confidentiality accompanies documents or information when 

they are submitted to EPA, the Forest Service and the State, or if EPA or the State, as applicable, 

has notified Settling Defendants that the documents or information are not confidential under the 
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standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be 

given access to such documents or information without further notice to Settling Defendants. 

b. The Settling Defendants may assert that certain documents, records and 

other information are privileged under the attorney-client privilege or any other privilege 

recognized by federal law or state law. If the Settling Defendants assert such a privilege in lieu 

of providing documents, they shall provide the United States and the State with the following: 

(1) the title of the document, record, or information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the document, record, or information; (4) the 

name and title of each addressee and recipient; (5) a description of the contents of the document, 

record, or information: and (6) the privilege asserted by Settling Defendants. However, no 

documents, reports or other information created or generated pursuant to the requirements of the 

Consent Decree shall be withheld on the grounds that they are privileged. 

121. No claim of confidentiality shall be made with respect to any data, including, but 

not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information evidencing conditions at or around the 

Site. 

XXVII. RETENTION OF RECORDS 

122. [Until 10 years after the Effective Date of this Amendment each Settling 

Defendant shall preserve and retain all non-identical copies ofrecords and documents (including 

records or documents in electronic form) now in its possession or control or which come into its 

possession or control that relate in any manner to its liability under CERCLA with respect to the 

Site, provided, however, that Settling Defendants who are potentially liable as owners or 

operators of the Site must retain, in addition, all documents and records that relate to the liability 

of any other person under CERCLA with respect to the Site.] [Amended Consent Decree 
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Paragraph 10.] Datil 10 years after the Settliag Defeadaats' reeeipt of EPA' s aotifieatioa 

pursuaat to Paragraph 52.b. of Seetioa XIV (Certifieatioa of Completioa of the Work), eaeh 

eoFRe iato its possessioa or eoatrol that relate ia aay maaaer to its liability uader CER:CLi\ vt'ith 

O\vners or operators of the Site must retaia, ia additioa, all doeuFReRts aad reeords that relate to 

the liability of aay other persoa uader CERCLA with respeet to the Site. Each Settling 

Defendant must also retain, and instruct its contractors and agents to preserve, for the same 

period of time specified above all non-identical copies of the last draft or final version of any 

documents or records (including documents or records in electronic form) now in its possession 

or control or which come into its possession or control that relate in any manner to the 

performance of the Work, provided, however, that each Settling Defendant (and its contractors 

and agents) must retain, in addition, copies of all data generated during the performance of the 

Work and not contained in the aforementioned documents required to be retained. Each of the 

above record retention requirements shall apply regardless of any corporate retention policy to 

the contrary. 

123. At the conclusion of this document retention period, Settling Defendants shall 

notify the United States and the State at least 90 days prior to the destruction of any such records 

or documents, and, upon request by the United States or the State, Settling Defendants shall 

deliver any such records or documents to EPA or the State. The Settling Defendants may assert 

that certain documents, records and other information are privileged under the attorney-client 

privilege or any other privilege recognized by federal or state law. If the Settling Defendants 
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assert such a privilege, they shall provide the United States and the State with the following: (1) 

the title of the document, record, or information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the document, record, or information; (4) the 

name and title of each addressee and recipient; (5) a description of the subject of the document, 

record, or information; and (6) the privilege asserted by Settling Defendants. However, no 

documents, reports or other information created or generated pursuant to the requirements of the 

Consent Decree shall be withheld on the grounds that they are privileged. 

124. Each Settling Defendant hereby certifies individually that, to the best of its 

knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed 

or otherwise disposed of any records, documents or other information (other than identical 

copies) relating to its potential liability regarding the Site since notification of potential liability 

by the United States or the State or the filing of suit against it regarding the Site and that it has 

fully complied with any and all requests for information from EPA or the Forest Service 

pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(e) and 9622(e), and Section 

3007 ofRCRA, 42 U.S.C. 6927. 

XXVIII. NOTICES AND SUBMISSIONS 

125. Whenever, under the terms of this Consent Decree, written notice is required to be 

given or a report or other document is required to be sent by one Party to another, it shall be 

directed to the individuals at the addresses specified below, unless those individuals or their 

successors give notice of a change to the other Parties in writing. All notices and submissions 

shall be considered effective upon receipt, unless otherwise provided. Written notice as 

specified herein shall constitute complete satisfaction of any written notice requirement of the 

Consent Decree with respect to the United States, EPA, the Forest Service, the State, the Settling 

Federal Agencies and the Settling Defendants, respectively. 
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As to the United States: 

As to United States and/or EPA: 

As to United States and/or 
Forest Service: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DJ# 90-11-2-923/1 

Chief, Environmental Defense Section 
United States Department of Justice 
Environment and Natural Resources Division 
P.O. Box 23986 
Washington, D.C. 20026-3986 
Re: DJ# 90-11-6-06011 

Director, Office of Environmental Cleanup 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue 
Seattle, Washington 98101 

Bill Adams 
EPA Project Coordinator 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue 
Seattle, Washington 98101 

(payment notices only) 
EPA Regional Financial Management Officer 
United States Environmental Protection Agency 
Region 10, OMP 146 
1200 Sixth Avenue 
Seattle, Washington 98101 

Gary M. Fremerman 
Senior Counsel 
Natural Resources and Environment Division 
USDA Office of the General Counsel 
Room 2013-S 
Washington, D.C. 20250 
202-720-8041 
Gary.Fremerman@ogc.usda.gov 
James AleJtaRder 
USDA Office of the GeReral CoHRsel 
1220 SW 3rd AY. 
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As to the State: 

Rm 1734 
PortlaHd, OR 97204 
PhoHe: (503)326 7264 
FAX: (503)326 3807 
e mail: James.AlexaHder@usda.go·1 

Jonathan Heyl, P.E. 
Forest Service 
Region 6, Regional Office 
p: 503-808-2171 
jheyl@fs.fed.us 

Noffl'l Day 
WeRatehee }-iatioHal Forest 
215 Melod)' LaHe 
WeRatehee, WA 98801 5933 
Phoae: (509) 664 9304 
FAX: (509)664 9289 
e mail: Hday@fs.fed.us 

VICKIE M. PETSCH (paymeat aotiees oaly) 
R 6 Fiaaneial Managemeat 
Claims/Seeurity AdmiRistrator 
'.Villamette Natioaal Forest 
211 East 7th Avea1:1e (974Q1) 
P.O. Box 1Q6Q7 
E1:1geae, OR 97440 
Phone: (541) 225 6438 
FAX: (541) 225 6224 
e mail: vpetseh@fs.fed.us 

Bob Schwarz 
DEQ Project Coordinator 
Oregon Department of Environmental Quality 
400 E. Scenic Drive, Bldg.2 
The Dalles, Oregon 97058 
Phone: (541) 298-7255 (ext. 30) 
FAX: (541) 298-7330 
e-mail: schwarz.bob@deg.state.or.us 

Thomas Stoops 
Hydrologist 
Oregon Department of Energy 
Nuclear Safety and Energy Siting Division 
625 Marion St. NE 
Salem, Oregon 97303 
Phone: (503) 378-8328 
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As to Western Nuclear, Inc.: 

FAX: (503) 373-7806 
e-mail: Tom.Stoops@state.or.us 

Western Nuclear Incorporated 
c/o Barbara Nielsen 
Manager Remediation Projects 
Freeport Minerals Corporation 
333 North Central Avenue 
Phoenix, Arizona 85004 

With a copy to: 

Gallagher & Kennedy, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 85016 
Attn: Bradley Glass 

As to Fremont Lumber Company: Nancy L. Helseth 

As to the Settling Defendants: 

Vice President Human Resources 
Fremont Lumber Company 
29100 SW Town Center Loop W 
Suite 300 
Wilsonville, Oregon 97070 

With a copy to: 

Peter L. Serrurier 
STOEL RIVES LLP 
760 SW Ninth Ave, Suite 3000 
Portland, OR 97205 
peter.serrurier@stoel.com 

Russell Jones 
Kerr MeGee Shared Serviees Company 
Settling Defendants' Projeet Coordinator 
P.O. Box 25861 
Oklahoma City, OK, 73125 

XXIX. EFFECTIVE DATE 

126. The effective date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court, except as otherwise provided herein. 
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XXX. RETENTION OF JURISDICTION 

127. This Court retains jurisdiction over both the subject matter of this Consent Decree 

and the Settling Defendants for the duration of the performance of the terms and provisions of 

this Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any 

time for such further order, direction, and relief as may be necessary or approp:r:iate for the 

construction or modification of this Consent Decree, or to effectuate or enforce compliance with 

its terms, or to resolve disputes in accordance with Section XIX (Dispute Resolution) hereof. 

XXXI. APPENDICES 

128. The following appendices are attached to and incorporated into this Consent 

Decree: 

"Appendix A" is the ROD. 

"Appendix B" is the SOW. 

"Appendix C" is the description and/or map of the Site. 

"Appendix D" is the Remedial Design Workplan. 

"Appendix E" is the complete list of Settling Federal Agencies. 

"Appendix F" is the work plan for the Supplemental Environmental Project. 

XXXII. COMMUNITY RELATIONS 

afJflFOflFia-te Fole for the SettliRg DefeRdants uRder the PlaR. SettliRg DefeRdaRts shall also 

'.llofk to the flUblie. A:s Fequested by EPA, the State or the Forest Serviee, SettliRg DefeRdaRts 
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pHblie meetiRgs v1hieh may be held or spoRsored by EPA, the State or the fore st Sen·iee to 

explaiR aetivities at or relatiRg to th.e Site. 

XXXIII. MODIFICATION 

130. SehedHles speeified iR this CoRseRt Deeree aRd SOW may be modified by 

agreemeRt of EPA aRd the SettliRg DefeRdaRts. All s\:leh modifieatioRs shall be made iR v,critiRg. 

131. E~teept as provided iR Paragraph 14 (ModifieatioR of the SOW or Related Work 

300.435(e)(2)(B)(ii). Prior to providiRg its approval to aRy modifieatioR, the URited States will 

proYide the State with a reasoRable opport\:lRit)' to reYiew aRd eommeRt OR the proposed 

modifieatioR. ModifieatioRs to the SOW that do Rot materially alter th.at doe\:lmeRt, or material 

1Hodifieati-oAs tfl the SOW that do Mt f1:1ooam-eatadly B-lter tke basie featwres of the selected 

remedy withiR the meaRiRg of 40 C.f.R.300.435(e)(2)(B)(ii), may be made by '+¥FitteR agreemeRt 

betweeR EPl\, after providiRg the forest Sen·iee aRd the State with a reasoRable opportHRity to 

revie1nr aRd eommeRt OR th.e proposed modifieatioR, aRd the SettliRg DefeRdaRts. 

132. Nothing in this Decree shall be deemed to alter the Court' s power to enforce, 

supervise or approve modifications to this Consent Decree. 

XXXIV. TERMINATION OF ADMINISTRATIVE ORDER 

133. CertaiR portioRs of the ',l/ork have eommeReed iR aeeordaRee with. aR URilateral 

Order iss\:led by EPA, eorrespoRdiRg to EPA Doeket }fo. CERCL\ 10 200 3 0011, iss\:led by 

EPA to SettliRg DefeRdaRts OR }fovember 27, 2002, prior to the Effeetive Date. UpoR th.e 

Effeetive Date, the Order shall be deemed to be teffHiRated as to all SettliRg DefeRdaRts. It is 
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atld beeeme-enfereeaMe l:lfleier iliis-CeF1se11t Deeree. Ta tbe-mtl:trnt Lhat ~ettliei; DefiradanLS ha¥e 

fulfilled oaligations Hnder the Order that are also req1:1ired ay this Consent Desree, Settling 

CERCLA, 42 U.S.C. §§ 9606(0) and 9607(0)(3), vlith respeet to violations of the Order 

oee1:1rring after Septemaer 30, 2004 and prior to the date that the Order is s1:1perseded ay this 

Ceesent Oeeree, nom-it:hstancling th 

Deeree, and noPNithstanding any eorreetion of s1:1eh violations. 

XXXV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

134. This Consent Decree shall be lodged with the Court for a period of not less than 

thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to 

withdraw or withhold its consent if the comments regarding the Consent Decree disclose facts or 

considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate. 

Settling Defendants consent to the entry of this Consent Decree without further notice. 

135. If for any reason the Court should decline to approve this Consent Decree in the 

form presented, this agreement is voidable at the sole discretion of any Party and the terms of the 

agreement may not be used as evidence in any litigation between the Parties. 
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XXXVI. SIGNATORIES/SERVICE 

136. Each undersigned representative of a Settling Defendant and the Assistant 

Attorney General for the Environment and Natural Resources Division of the Department of 

Justice certifies that he or she is fully authorized to enter into the terms and conditions of this 

Consent Decree and to execute and legally bind such Party to this document. 

13 7. Each Settling Defendant hereby agrees not to oppose entry of this Consent Decree 

by this Court or to challenge any provision of this Consent Decree unless the United States has 

notified the Settling Defendants in writing that it no longer supports entry of the Consent Decree. 

138. Each Settling Defendant shall identify, on the attached signature page, the name, 

address and telephone number of an agent who is authorized to accept service of process by mail 

on behalf of that Party with respect to all matters arising under or relating to this Consent Decree. 

Settling Defendants hereby agree to accept service in that manner and to waive the formal 

service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any 

applicable local rules of this Court, including, but not limited to, service of a summons. The 

parties agree that Settling Defendants need not file an answer to the complaint in this action 

unless or until the court expressly declines to enter this Consent Decree. 

XXXVII. FINAL JUDGMENT 

139. This Consent Decree and its appendices constitute the final, complete, and 

exclusive agreement and understanding among the Parties with respect to the settlement 

embodied in the Consent Decree. The Parties acknowledge that there are no representations, 

agreements or understandings relating to the settlement other than those expressly contained in 

this Consent Decree. 

140. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between and among the United States and the Settling 
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Defendants. The Court finds that there is no just reason for delay and therefore enters this 

judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 
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