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' WHEREAS, the United States of America (“the United States™), on behalf of the
United States Environmental Protection Agency (“EPA”), ﬁas ﬁlc;d a complaint against
Kentucky Utilities Company (“Kentucky Utilities™) pursuant to Sections 113(b) and 167
of the Clean Air Act ("the Act"), 42 U.S.C. §§ 7413(b) and 7477, for injunctive relief and
the assessment of civil penalties for violations ;)f the Prevention of Significant
Deterioration ("PSD") provisions of the Act, 42 U.S.C. §§ 7470-92; the New Source
Pcrfoﬁnance Standards (“NSPS”) of the Act, 42 U.S.C. § 7411; Title V of the Act, 42
U.S.C. §§ 7661-7661f; and the State Implementation Pla;n adopted by thé Commonwealth
of Kcntucky‘énd approved by EPA pursuant to Section 110 of the Act, 42 Ij.S.C. § 7410;

WHEREAS, in its complaint, the United States alleges, inter alia, that Kentucky
Utilities modified and thereafter operated an electric generating unit at the Brown Power
Piant without _obtéining the necessary permits or installing and operating the best
a\}ailable control technology to control emissions of nitrogen oxides (“NOx”), sulfur
dioxide (“SO,”), and/or particulate matter (“PM”), as the Act requires; that Kentucky
Utilities modified and thereafter operated this Unit - Brown Unit 3 -~ in a manner thét
resulted in emissipns of NO,, S(-)z,' and/or PM in violation of applicable New Source
Performance Standards; and that Kentucky Utilities operated Brown Unit 3 at a heat input
rate in excess. of 4128 million ‘Btus (“MMBtus™) per' hour, in vio]atién éf a condition
contained in the plant’s oberating permit; | A

WHEREAS, Kentucky Utilities sought and obtained, on March 1, 2005, a Title V
operating permit that removed the 4128A MMBtu perb hour heat input rate as an ‘

- enforceable limit at Brown Unit 3 Without 'gqing through the appropkri'ate perrrﬁtting

procedures, including PSD review;



WHEREAS, the United States’ complaint alléges claims upon which relief can be
granted :ltgainst Kentucky Utilities under Sections 113 and 167 of the Act, 42 U.S.C. §§
7413 & T4TT; - N
WHEREAS, ~the United States provided Kentucky Utilities and the
Commonwealth of Kentucky with actual notice of alleged violationsv in accordance with
Section 113(a)(1) of the Act, 42 US.C. § 7413(a)(1), and provided notice of the
* commencement of suit to the Commonwealth of Kentucky as required by Section 113(b)
of the Act, 42 U.S.C. § 7413(b); |

WHEREAS, the United States and Kentucky Utilities (collectively, the “Parties™)
have agreed that settlement of this action is in the best interest of lhe Parties and in the
public inte;es_t, and that entry of tllis Consent Decree wlthoul litigaﬁon is the most
appfopriéte means of resolving this Amatter;

| WHEREAS, the Parties recognize, and the Court by <;nteﬂng this Consent Decree
finds, that this Consent Decree has been negotiated in good faith and at.érm"s length a'nd‘ '
that this Consent Decree is fair, reasonable, cpnsistent with the goals-of the Aét, and in
the public interest; |

WHEREAS, the actioné to be taken @d the emission reductions to be achieved by
Kentucky Utilities under this Consenf Decree are for purposes of resolving the claims
alleged by the United States, and are undertaken by Kentucky .Utilities as part of its
efforts to achieve compliance with the Clean Air Act at Brown Unit3;

| WHEREAS, Kentucky. Uliliﬁes denies the allegations in the complaint and

maintains that it has been and remains in compliance with the Act and is not liable for



civil penalties or injunctive relief, and nothing herein shall constitute an admission of ,
liability; ‘

WHEREAS, the Parties have consented to entry of this Conse_nt Decree without
trial of any issues; -

NOW, THEREFORE, without any admission of fact or law, it is hereby
ORDERED, ADJUDGED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. -This Court has jurisdiction over this actioﬁ, the subject matter herein, and
the Parties, pursuant to 28 US.C. §§ 1331, 1345, 1355, and 1367, and pursuant o
Sections 111, 113 and 167 of the Act, 42 U.S.C. §§ 7411, 7413 and 7477. Venue is
‘proper under Section 113(b) of the Act, 42 US.C. § 741-3(15), and under 28 U.S.C. §
1391(b) and (c).. Kentucky Utilities consents io, and shall not challenée, entry of this
Consent Decrée and this Cdurt’s jurisdiction to enter and enforce this Consent Decree.
Ex‘cept as expressly provided for herein, this Consent Decree‘shal_l not create any rights in
any party other than the Parties to this Consent Decree. Except as provid;d in SectionA
A XXV (Public Commenf) of this Consenf Decree, the Parties consent to entry of this
Consent Decree without further notice. '

L. APPLICABILITY

2. Upon entry, the provisions of this Consent Decree shall apply to and be
binding upén and iﬁure to the beneﬁt of the United States and Kentucky Utilities, and
their succéssors and éssigns, and upon their officers, employees, and agents, solely in
their capacities as such.

3. Kentuéky Utilities shall provide a copy of the bertinent provisions of this

Consent Decree to all vendors, suppliers, consultants, contractors, and agents, and to.any



other coinpany or other organization.retained to perform any of the work required by thisv
Consent Decree.' Notwithstarlding any retention of contractors, subcontractors, or agents
to perform any work requireci under this Consent Decree, Kenfucky Utilities shall be
responsible for ensuring that all work is performed in accordance with the requirementé
of this Consent Decree. In any action to enforce this Consent Decree, Kentuc;ky Utilities
shall not assert as a defense the failure of their officers, directors, employees, sewaﬁts,
agents, or confractors to take actions necessary to comply with ‘this Consent Decfee,
unless Kentucky Utilities establishe_s that such failure resulted from a Force Majeure
Event, as defined in Section XIV of this Consent Decree.

III. DEFINITIONS

.4, Every term expressly déﬁned by this Consent Decree shall have the
‘meaning given to that term by thié Consent Decree and, except as otherwise provided in
this Consent Decree, evéry other term used in this Consent Decree that is also a term
under the Act or the regulations implementing the_ Act shall mean in this Consgﬂt Decree |
what sucﬂ térm means under the Act or those implementing regulations.

“30-Day Rolling Average Emission Ratg” shall be expressed in leMBtu and
calculated in ‘accordance with the following procedure: M sum the total pounds of NO
or SO emitted from the Unit during the current Operating Day and the previous twenty-
nine (29) Operating Days; (2) sum the total héat input to the "Unit in MMBtu during the
current Operating D.ay' and t’he previous twenty-nine (29) Operating Days; and (3) divide
the total number of pounds of NOy or SO, emitted during the thirty (30) Oper_ating Days
by the total heat input during the thirty (30) Operating Days. A new “30-Day Rolling
Average Er‘nission Rate” f(;r NOy and for SO, shall Ebe calculated for eaéh néw Operating

Day. Except as provided for in this definition and in Paragraphs 76 through 78
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(Malfunction); each 30-Day Rolling A.verage Emission Rate for NOy or SO, éhall iﬁcl_ude
all emissions that c;ccur during all périods within each Opefating Day: (i) Kentucky
Utilities ‘may exclude emissions thét éccur during a period of Malfunction from the
caIculafisn of the 30-Day Rolling Ayerage Emission Rate for NO_x or SOy if Kentucky
Utilities meets the requirements of P&agaphs 76 ‘and 77;' (ii) Kentucky Utilities may
exclude emissions during start up(s) ovarovsVrn Unit 3 following a major outage or during
the commissioning of new'equipmgﬁt; provided, héwever, that this start up exclusion
may not occur more frequently than once every five (5) calendar years and the excluded
period may not exceed five (5) consecutive Days.

"“30-Day Rolling Average SO; Removal Efficiency” means the percent reduction
in the mass (_)f SO, achieved By the Unit’s Flue Gas Desulfurization (“FGD”) systén} over
a 30-‘Operat'ing Day period and shgll Be calculated as folldws: (1) sum .thc total pounds of
SO, emitted from the Unit during the current Opefating Day and the previous Menty-
nine (29) Oi)erating Days as measured at the outlet of the FGD system for the Unit; @)
sum the total pounds of SO, delivered to the inlet ‘of the FGD system for the Unit during
the current Operating Day and the previous twenty-nine (29) Operating Days as measﬁ_r'ed
at the inlet to‘ the FGD system for that Unit (this shall be calculated by meas.uringv the
ratio of the Ib/MMBtu SO; inlet to the lb/MMBtu SO; outlet and multiplying thé outlet
bounds of SO, by that rafio); (3) subtract the outlet SO, emissions calculated .in step one
from the inlet SO, emissions calculated in step two; (4) di;zide the remainder calculated in

step three by 'thcf; inlet SO, emiséions calculated in step two; aJna (5) multiply the quotient -
| calculated in step four by 100 to express as a percéﬁtage of removal eﬁciency. A new

30-Day Rolling Average SO, Removal Efficiency shall be calculated for each new



Operating Day. Except as provided for in Paragraphs 76 through 78 (Malfunction), each
30-Day Rolling Average Removal Efficiency for SO, shall include éll emissions that
occur during all périods‘ within each Operating Day. Kentucky Utilities may exclude
emissions that occur during a beriod of Malfunction from the calculation of the 30-Day
- Rolling Average Removal Efficiency for SO, if Kentucky Utilities meéts the
requirements of Paragraphs 76 and 77.

“Brown Power Plant” means Units 1, 2 and 3 of the E.W. Brown Power Station
located in Mercer County, Kentucky.

“Brown Unit 3” means Unit 3 of the Brown Powér Plaht.

“Business Day” shall méa.n any Day other than Saturday, Sunday, or a federally
recognized holiday. o

v“CEMS” or “Continuous Emission Monitoring _SYsterﬁ,” means, for obligations
involving NO, and SO, under this Consent Decree, the devices defined in 40 C.F.R. §
72.2, the inlet SO, lo/MMBtu monitors, and the complitef system for recording,
calculating, and storing data and equations requiréd by ﬂlis Consent Décree.
| “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§ 7401-
7671q, and its Vimplementing. regulations. | \-

“Commonwealth” meaﬁs the Commonwealth Qf Kenﬁxcky.

* “Consent Decree” or “Decree” meéms this Consent Decree. |

;‘Conu'n_uously Operate” or “Continuous Operation” means tﬁat when an emission
control device, such as a SCR, iow 'NOx burner, over-fire air, FGD, or ESP, is used at
Brown Unit 3, such control device shall be operated at all timgs the Unit is in operation,

except during a Malfunction of such control device, consistent with the technological



limitations, manufacturers” speciﬁcations, and good engineering and maintenance
practices for such device and the Unit so as to minimize emissions to the extent
practicable.

“Day” means calendar day, unless otherwise specified as a Business Day.

“Emission Réte” for a given pollutant means the number of pounds of that
pollutant emitted per million Bﬁtish thermal units.of heat input (Ib/MMBtu), measured in
accordance With this Consent Decree.

f‘EPA” means the United States Environmental Protection Agency.

“ESP” means an electrostatic precipitétor, which is a pollution conu'él device for
the reduction of particulate matter. " |

“FGD” means Flue Gas Desulfurization System, which is a pollution control
device that employs flue gas desulfurization téchnology, including an absorber utiliz;iﬁg _
lime, flyash, or liﬁestbne slurry for thé reduction of sulfur c'l.ioxide emissiohs_.

“Fossil Fuel” means. any hydrocai'bon fuel, including coal, petroleinn coke,
.petroleum oil, or natural gas. .

“Kentucky Utilities” means the defendant, Kentucky Utilities Company.

“‘Ib/MMBtu”- means one pound of a pollutant per million British thermal upits of
heat input. .

“Malfunction™ means malfunction as that tenﬁ is defined under 40 C.F.R. § 60.2.

“MW?” means a megawatt or one million Watts.

“NOy” means oxides of ﬂitrogen, measured in accordance with the provisions of »

this Consent Decree.



“NOx Allowance” means an authorization or credit to emit a specified amount of
NO,“ during the Ozone Season that is all'ocated or issued By Kentucky. This definition
shall.not apply to any allowance issued by Kentucky related to programs authorizing
emissions of NOy on an annual basis notwithstanding that such annual ailowance includes
the right to emit NOy during the Ozoné Season.
| “Operating Day” means any calendar day on which the Unit fires fossil fuel.
““Ownership Iﬁterest” means part or all of Kentucky Utilities’ lggal or equitable
oWnership interest in Brown Unit 3. .
| “Ozone Season” shall mean the period'beginniné May 1* and ending Septcmbef
30" of any calendar year.
| “Parties” means the United States and Kentucky Utilities Company. “Party”v
means ope of the named “Parties.” |
“PM” means total ﬁlterable particulate matter, measured in accordance with the
proVisions of this Consent Decree.
| “Prevention of Significant Deterioration” or “PSD” means the prevention of
significant deterioration of air quality program under Part C of Subchapter I of thg Clean
Air Act, 42 U.S.C. §§ 7470-7492, and 40 C.F.R. Part 52.
“Project Dollars™ means Kentucky Uﬁlities’ expenditures and payments incurred
or made in carrying out the Environmental Mitigation Projects identified in Section VIII
(Environmental Mitigation Projects) of this Consent Decree to the extent. that such
expenditures or payments both: (a) comply with the requirements Set forth in Section VIII

(Environmental Mitigation Projects) and Appendix. A of this Consent Decree, and (®)




bdnstitute Kentucky Utilities’ direct payments for such projects, or Kentucky Utilities’
external costs for contractors, vendors, and equipment.

“SCR” means selective catalytic reduction system, which is a pollution control
device that employs selective catalytic 'reductiqn technology for the reduction of NOx
emissions.

‘ “SOz” means sulfur dioxide, measured in accofdance with the provisions of this
Consent Decree. » / ‘

“SOZ Allowance” means “allowance” of SO, as defined at 42 U.S.C. § 7651a(3):
“an éuthorizatib;l, allocated to an affected AUnit by the Adminisfmtor of EPA under
Subchapter IV of the Act,. to emit, durihg or after a specified caleﬁdar year, one -ton of
sulfur dioxide.” | -

“Surrender” means, with regard to SO, aﬁd NO, Allowances, 'cbmplying with the
procedures set forth herein so that such Allowances can never be used to meet any
cdrnpliance fequirement under the Clean Air Act or a state implementation plan.

“Surplus .NOx Allowance” means any NO Allowance issued by Kcntucky for .
Brown Unit 3 that Kentucky Utilities does not need to rﬁee‘t the federal and/or state Clean-
Air Act regulatory requirements for that Unit during the Ozone Seasdn. The number of
NOy Allowances that are surplus to Keﬂtucky Utilities’ Clgan Air Act NOx Allowance
holding requirements shall be equal to the , amounf by which the_. NOyx Allowances |
allocated to Brown Unit 3 for a particular Ozone Season are greater than the total amount
of NOx emiséions from that Unit for the same Ozone Season.

“Title V Permit” means the permit required of Kentucky Utilities’ Brown Power

Plant under Subchapter V of the Act, 42 U.S.C. §§ 7661-7661e.



“Unit” means, for the purposes of this Consent Decree, collectif/ely, at Brown
Unit 3, the Brown Unit 3 coal crusher, stationary equipment that feéds coal to the boiler,
the boiler that produces steam for the‘sfeam turbine, the steam turbine, the generatbf, the
equipment necessary to operate the generator, steam turbine and boiler, and all ancillary
equipment, .including “pollution "control equipment and systems necessary for the
production of electricity. An electric utility steam generating station may comprise one
or more Units. |
“Unit Annual NO, Tonnage Limitation” means the lirnitatioh, as specified in this
Consent Decree, on the total number of tons of NOy emitted from Brown Unit 3 during
the relevant calendar year (z e., January 1 through December 31). Compliance with the
~ Unit Annual NO, Tonnage Limitation shall be calculated for each ﬁew calendaf year and
such calculation shall include all NO, emitted from Brown Unit 3 as reported in the
electronic data réports required pnder Title IV of the Clean Air Act during all periods of .
operatibn during the relevant calendar year. |
“Unit Annual SO, Ténnage.Limitation” means the limitation, as specified in this
Consent Decree, on the total nuhmbgr of tons of SO; emitted from Brown Unit 3 during
_the relevant calendar year (i.e., January 1 through December 31). Corﬁpliaﬁce with the
Unit Annual SO; Tonnage Limitation shall be calculated for each new calendar year and
sucil calculation shall inélude all SO, emittgd from Brown Unit 3 as reported in the
electronic data reports réquifed under Tiﬂe IV of the Clean Air Act during all periods of

operation during the relevant calendar year.
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IV. NO, EMISSION REDUCTIONS

A, NO, Emission Controls
| 5. By no later fhan December 31, 2012, Kentucky Utilities shall install an
SCil at Brown Unit 3,

6. ‘Beginning no later than December 31, 2012, Kentucky Utilities shali
commence Continuous Operation of the SCR so as to achieve and thereafier maintain at
Brown Unit 3 a 30-Day Rollihg Average Emission Rate for NOy of no greater than- 0.070
_lb/MMBth, except as provided in Paragraph 7 of this Consq_:nt Decree.

7. Beginning no later than December 31, 2‘012, duﬁng any 30-Day period
used to calcﬁlate a 30-Day Rolling Average Emission Rate for NO,, if the dispatc.h of
Brown-Unit 3 requires the opération of Brown Unit 3 at a load level that results in flue
gas tcmperatur.e ] lbw that it becomes technically infeasible to Continuously Operate the
SCR, despite best efforts by Kentucky Utilities to do so, Kentucky Utilities shall achieve -
- and maintain at Brown Unit 3 a 30-Day Rolling Averag'e Emission Rate for NOx of no
greater than 0.080 lbs/MMB’fu. |

8. 'Béginning thirty (30) days from entry of this Consent Decree, Kentucky
Utilities shall Continuoi;sly Operate the existing low NOx burners and over-ﬁre air at
Brown Unit 3. |

9. During calendar years 2009 through 2012, Kentucky Utilities shall not

exceed a Unit Annual NO, Tonnage Limitation at Brown Unit 3 04,072 tons of NOy per

calendar year.
B. General NO, Provisions

10.  In determining emission rates for NO;, Ken_tucky Utilities shall use CEMS

' in.accordance with the reference methods specified in 40 C.F.R. Paﬂ 75, except that NO,

11



emissions data need not be bias-adjusted. At least one hundred eighty (180) days prior to
commencing operation of the SCR, and no later than June 30, 2012, Kentucky ‘Utilities
shall submit to EPA for review and approval, a plan -fo‘r the placement and installation of
NOy CEMS at Browﬁ Unit 3 for the purpose of measuring NOy emissions from only
Brown Unit 3, and ﬁot ’Brow'n Units 1 and 2. Kentucky Utilities shall install and
commence continuous operation of such CEMS within one hundred twenty (120) days of
;eceiving EPA’s appreval of the plan.

C. Use and Surrender of NO, Allowances

11. Exeept as may be necessary to comply with Section XIII (Sfipulated
Penalties), Kenfucky Utilities shall not use NOx Allowances to comply with any
requirement of this Consent Decree, inciuding compliance withvany emission limitation,
by using, tendering, oi' o&emise applying NOy Allowances to achieve compliance or
offset any emissions above the limits specified in this Consent Decree.

12.  Except as previded in this Consent Decree, Kentucky Utilities sﬁall not
sell, tre.de, or tran'sfei_' any NOy Allowances allocated to Brown Unit 3 that would
otherwise be eVailable for sale, Itrade, or transfer as a result of the acﬁons taken by
Kentu'cky-Utilities to comply with the requirements of this Consent Decree. The NO,
_All'owances allocated to Brown Unit 3 may be used by Kentucky Utilities only to meet its

own federal and/or state Clean Air Act regulatory requirements for that Unit.

13. .For each calendar year beginning with calendar year 2009 and continuing

through calendar year 2020, Kentucky Utilities shall surrender to EPA, or transfer to a
non-profit third party as provided herein, Surplus NOx Allowances, except as provided in
Paragraph 17. Kentucky Utilities shall surrender such Surplus NOx Allowances within

sixty (60) days of the end of each calendar year.
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14. For all Surplus NOx Allowances required to be. surrendered to EPA,
Kentucky Utilities or the third-party recipient(s) (as the case may be) shall first submit a
NO, Allowance transfer request form to EPA’s Office of Air and Radiatipn’s Clean Air
Markets Division directing the transfer of such Surplus NOy Allowances to the EPA
Enforcement Surrender Account or to any other EPA account that EPA may direct in
writing, As part of submitting fhese transfer requests, Kentucky- Utilities or the third-
party ‘recipient(s) shall irrevocably authorize the transfcf of these - Surplus NOx
Allowances and identify _ by name of account and any épplicable serial or other
identification numbers or station names — the éource and location of the Surplus NOx
Allowances being surrendered.

15.  If any Surplus NOx Allowances re’qhired to be surrendered under this
Consent be(:rée are t‘ransferrt}d to. a nog-proﬁt third party, Kentucky Utilities shall
-includc a description of such transfer in the next report submitted to EPA pursuant to
Section XI (Periodic Reporting) of this Consent Decree. Such report shall: (a) provide
the identity of the non-profit third party recipient(s) of the Surplus NOy Allowances and a
listing of the serial numbers of the transferred Surplus NO,; Allowances; and (b) include a
éertiﬁcation by. the third-béfty récipient(s) stating that the recipient(s) will not sell, trade,
~ or otherwise exchange any of the allowances and will not use any of the Surplus NOx
Allowances to irl‘@et any obiigation imposed by any eﬁvironmental law. No later than the
'thi;d pefiodic report due after the transfer of any Surplué NO, Allowanqes,'Kentucky B
Utilities shall inclﬁde a statement that the third-party recipient(s) surreﬁdered the Surplus '
NOy Allowances for permanent surrender to EPA in aécordance with the provisions of

Paragraph 14 within one year after Kentucky Utilities transferred the Surplus NOx
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Allowances to them. Kentucky Utilities shall not have complied with the Surplus NOx
Allowance surrender requirements of this Paragraph until all third-party recipient(s) shall
have actually surrendered the transferred Smplu§ NOy Allowances to EPA.

16.\ The requirements in this Consent Decree pertaining to Kelnt‘ucky Utilities’
use énd surrender of Ozone Season NO, Allowances (Paragraphs 11, 12, 13, 14, 15 and
17) are permanént injunctions that are not subject té ény 1fermination provision of this
Consent Decree, and shall survive any termination of this Consent Decree as long as .
Kentucky continues to allocate NOy Allowa.nces for the Ozone Season. This Paragraph
and the requirements in Paragraphs 11, 12, 13., 14,15 and 17 shall not apply to any futﬁre
'emissvions trading program involving ‘only annual NO, limits and/or annual NOx
allowances. |

17.  Nothing in this‘Consent De;:ree shall preclude Kentucky Utilities from
'selliﬁg or uaﬁsferdng NO; Allowances allocatéd to Brown Unit 3 that Bccqme available
for sale ,or‘trade solely as a result of the échievement and maintenance of a NOy emission
rate below a 30-Day Rolling Average. Emisgion Rate for NOx of 0.070 1b/MMBtu.
Kentucky Utilities must timely report the generation of such super-complian@ NOy
Allowances in accordance with Sectién XI (Periodic Reporting) of this éox;sént Decree.

18. Nothi_ng iﬁ this -Consent i)ecre‘e shall-'prevpnt Kentucky Utilities from
burchasing or otherwise obtaining NO Allov‘;ances from another source for purposes of
cérﬁplyingIWith staté or federal Clean Air Act requirements to the eXtent: otherwise

allowed by law.
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V. SO, EMISSION REDUCTIONS

A. . S0O; Emission Controls
19, Beginning no later than December 31, 2010, Kentucky Utilities shall

install a FGD at Brown Unit 3. |

20. Beginning no later than Decgmber’ 31,_ 2010, Kentucky Utilities shall
commence. Continuous Operation of the FGD 5o as to achieve and thereafter maintain a
30-Day Rolling Average Emission Rate for SO, of no greater than 0.100 Ib/MMBtu or ia
30-Day Rolling Avefage SO; Removal Efﬁcieﬂcy of not lower than 97%.

21.  During calendar yeais 2009 and 2010, Kentuck;z Utilities shall not exceed
a Unit Annual SO, Tonnage Limitation at Brown Unit 3 of 31,998 fons of SO, per
calendar year.

22.  Beginning with calendar year 2011, and continuing annually'on a calendar
year basis thereafter, Kentucky Utilities shall not exbéed a Unit Annual SOz' Tonnage

I;imitation ait Brown Uit 3 of 2,300 tons of SO, per calendar year.

B. Genei'él S.O; Provisions

23. In determining Emissioh Rates and Removal Efficiencies for SO,
Kentucky Utilities shall usé CEMS in accordance with those reference methods specified
in 40 C.F.R. Part 75. Inlet pounds of S0, will be calculated as described‘in the definition

of 30—Dgy Rolling Average SO, Rémoval Efficiency. |

~ C.  Useand Surrender of SO; Allowances

- 24,  Except as may be necessary to comply with Section XIII (Stipulated
Penalties), Kentucky Utilities shall ‘no_t use SO, Allowances to comply with any

requirement of this Consent Decree, including compliance with any emission limitation,
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by using, tendering, or otherwise applying—SOz Allowances to échieye compliance or
* offset any emissions above the limits specified in this Consent Decree.

25. By Match 1, 2009, 01; thirty (30) days' aftc_er éntry of the Consent Decree,
whichever is later, Kentucky Utilities shall permanently surrender to EPA, or transfer to a
non-profit third paﬁy, a total of 53,000 SO, Allowancés of 2008 or earﬁe_:r vintage. .

26 If aﬁy S0, Allowancg:s .required to be surreﬁdered under this Consent
Decree are transferred directly to a non-profit thifd party, Kentucky Utilities shall include -
a descﬁption of such transfer in the next report submitted to EPA pursuant to Section XI
(Periodic Reponiﬁg) of this Consent Decree. 'Such report shall: (i) provide the identity of
the non-profit third party recipient(s) of the SO, Allowances and a listing of the serial
numbers of the transferred SO, Allpwaﬁces; and (ii) include a certification by the third
party recipient(é) stating thaf the recipient(s) will not sell, trade, or otherwise eXchaﬁge '
any of the allowances and will not use any of the SO, Allowances to meet any obligation

" imposed by any environmental law. No later than the third periddic report due after the
transfer of any SO, Allowanceé, Kentucky.U_tilities shall include a stétement that the third
party recipient(s) surrendered -thelSVOz Allowances for pénnanenf surréndéf to EPA in
accordance with the provisions of Paragraph 27 within one year aftef Kentucky Utilities
transferred the SO, Allowances to them. Kentucky Utilities shall not have comﬁlied with
the SO, Allowance surrender requirements of this Paragraph until all third part$'
recipient-(s) shall have actually surrendered the transferred SO, Allowances to EPA.

 27. For all_ SO, Allowances surrendered to EPA, Kentucky Utilitie_:s or the
third party recipient(s) (as the case.may be) shall first sub'mit an SO, Allowance transfer

request form to EPA’s Office of Air and Radiation’s Clean Air Markets Division
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directing the transfer of such SO, Allowances to the EPA Enforcemént Sunender
Account or to any other EPA account that EPA may direct -in writing. As pan.of
submitting these transfer requests, Kentucky Utilitiés or the third party recipient(s) shall
irrevocably authorize the transfer of these SO, Allowances and identify — by name of
account énd any applicable serial or other identification numbers or station names — the |
source and location of the SOz.Alrlowan‘ces being surrendered.

28.  Nothing in this Con§ent Decree shall prevent Kent;lcky Utilities from.
purchasing or otherWise obtaining SO, Allowances from another source for purposes of
complying with state or federal Clleanv Air Act requirements to the extent ‘otherwisé
allowed .by 1aw. | '

VI PM EMISSION REDUCTIONS
A. PM Controls _

29. Begimling thirty (30) days after entry of this Consent Decree, -and
.contixiuing thereafter, Kentucky Utilities shall Continuously Operate the ESP. at BroWn
Unit 3 to maximize PM emission reductions at éll times when the Unit is in operation,
provided that such operation-of the ESI; is consistent with the technological limitations,
manufacturer’s specifications and good engineering and mai.ntenance pfactices- for th¢
ESP. Except as required duﬁng correlation testingunder 40 C.F.R. Part 60, Appendi); B,
i?erformance Specification 11, and Quality Assurance Requirements under Appendix F,
* Procedure 2, as required by this Consent Decree, Kentucky Utilitiesshall, at 2 minimum:
(a) fully energize each.secti'on of the ESP; (b) operate autématic control systems on the
ESP, including the’ plate—cleahing and dischargeA electrode cleaning systems, to maximize
 PM collection efﬁciency; (c) maintain power levels delivered to the ESP, consistent with

manufacturers’ specifications, the operational design of the Unit, and good engineering
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practices; and (dj inspect the ESP for any openings or leakage in ESP casifzgs, ductwork,.
and expansion joints, and make repairs.to any section of the ESP needing repair dminé
the next scheduled or unscheduled outage. |
B.l - PM Emission Rate

30.  No later than December 31, 2010, and continuing thereafter, Kentucky
Utilities shall ContiﬁuouslyOperate the ESP at Brown Unit 3 t0 achieve a PM Emission
Rate no greater than 0.030 lb/MMBtu. Compliance with the 0.030 Ibs/MMBtu emission
rate shali be demonstrated by stack tests in accordance with Paragraphs 31-32. | |
C. PM Emissions Moﬁitoring

31.  Beginning in calendar year 2011, and continuing in each cslendar year
: thereaﬁer,.Kentucky Utilities shall conduct a stack tést for PM on the common stack
servicing Brown Unit 3 at least one time each calendar year, with each. stack test
conducted at least six (6) months apart. The stack test requirement imposed by this
Paragraph .may be satisfied by stack tests conducted by Kentucky Utilities as required by
its permits held for Brown Unit 3 for any year that such stack tests are required under the
- permits. | |

32. . The reference methods and procedures for determining compliance with
PM Emission Rates shall be those specified in 40 C.F.R. Part 60, Appendix A, Method 3,
5B, or 17, or an alternative méthbd requcsted for use by Kentucky Utilities, and appfoved
for use herein by EPA. The alternative method mﬁst conform to the EPA requirements
specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.50Da, or any federally-
approved method contéined in the Kentucky State knplementation Plan. Each test shall
_ consist of three separate runs performed under representative operating conditions not

including periods of startup, shutdown, or Malfunction. The sampling time for each run
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shall be at least 120 minutes and the volume of each run shall be 1.70.dry standard cubic ;
meters (60 dry standard cubic feet). Kentucky Utilities shall calculate the PM Emission
Rates from the stack test results in accordance with 40 C.F.R. § 60.8(f), and shall report
the results of each PM stack test tc EPA within forty-five (45) days of completion of each -

test.

D. Installation and Operation of PM CEMS

33.  Kentucky Utilities shall install, cor_relate, operate, and maintain a PM
éEMS at the common stack servicing Brown Unit 3, as specified below. The PM CEMS '
shall be comprised of (a) a continuous particle mass monitor that measares particulate
matter concentrations, directly or indirectly, on an hourly average basis and (b) a CO;
diluent ‘rnonitor used. to convert the concentration to units of Ib/MMBtu. Kentucky
Ut:htles shall maintain, in an electronic database the hourly average emission values

produced by the PM CEMS in Ib/MMBtu. Kentucky Utilities shall use best efforts. to

_keep the PM CEMS running and producing data whenever Br_own Unit 3 is in operation.

All periods of monitor malfunction, maintenance or repair shall be noted as such in ithe
elecnfonic database.

34. At Jeast two hundred seventy (270) days prlor to commencing operatlon of
PM CEMS as set forth in Paragraph 35 and no later than September 30, 2010 Kentucky
Utilities shall submit to EPA pursuant to Section XII (Review and Approval of

Submlttals) of this Consent Decree: (a) a plan for the mswtallatlon and certlﬁcatlon of a

"PM CEMS, and (b) a proposed Quahty Assurance/Quallty Control (“QA/QC”) protocol

that Kentucky Utilities shall follow in correlatmg the PM CEMS In developmg both the
plan for mstallatlon and certification of the PM CEMS and the QA/QC protocol,

Kentucky Utilities shall use the criteria set forth in 40 C.F,R. Part 60, Appendix B,
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Performance Specification 11, and Appendix F, Procedure 2. Following approval by
EPA of the p'rotoéol, Kentucky Utilities shall thereafter oi)eratc each PM CEMS in
accordanqe with the approved protocol. | 7

| 35, - Within one hundred eighty (180) calendar days following commencement
of operation of the FGD, Kentucky Utilities shall install, correlate, maintain, and operate
a’ PM CEMS on the Unit, in accordance with the_'PM CEMS. ins’tallatioﬁ plan and QA/QC
protocol approved by EPA pursuant fo the preceding Paragraph. No later than ninety
(90) days after Kentucky Utilities begins operation of the PM CEMS, Kentucky Utilities
shall cbnduct_ performancé; specification tésts of the PM CEMS - to_‘ demonstrate
compliance with the PM CEMS installatién and certification plan submitted t6 and
approved by EPA in accordance with Section XII (Review and. Approval of Submittals)
and shall repoft sugh infbrmation to EPA no later than forty-five (45) aays after such

tests. -

E. PM Reporting

36. Foliowing t‘he‘ insféllation of the PM CEMS, Kentucky Utilities shall
féport to EPA, pursuant to Se.ct_ion XTI (Periodic Report-in'g), the data recorded by the PM
.CEMS in the common stack for Brown Units 1, 2 and 3, expressed in e]ectrénic format in
' lb/_MMBtﬁ on 5 6-hour and 24-hour rolling average basis.

| 37. Althpugh stack tésts shall Be used for demonsﬁating comlpliance- with the
PM Emission Rate iinposed by this Consent Decree, nothingA in this Consent Decree is
intended to, or shall, aitér or waive any applicable law, including but not limited to any
defenses, entitlements, challenges, or clariﬁcétions rela;ed to the Credible Evidence Rule, .
62 Fed. Reg. 8314 (F eﬁ. 24, 1997), concerning the use of data for any purpose under the

Act,
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VII PROHIBITION ON NETTING CREDITS OR OFFSETS
38. Emissiop‘ reductions that result from actioné_ to be taken by Kenmcky
Utilities after entry of this Consent Decree to éomply_ with tﬁe( requirements of this
Consent Decree shall not be considered ds a creditable contemporaneous emission
- decrease for the purpose of obtaining a netting credit or offset under the Clean Air Aét’s
Nonattainment NSR and PSD programs.

39.  The limitation on the generation and use of netting credits or offsets set
forth in the previous Paragraph does ﬁot apply to emission 1,'e_ductiohs achieved by Brown
Unit 3 that are greater ;than those required under this Consent Decree. . For purposes of

‘this Paragraph, émission reductions from Brown Unit 3. are greater than thosé required
under this Consent Decree if they result from Kentucky Utilities’ compliance w1th '
federally enforceable emission rates or removal efﬁéiencies that are more stringent than
those limits ihposed on Brown Unit 3 under this Consent Decrée and under applicable

_provisions of the Clean Air Act and the Kentucky State Implementation Plan.

40.  Nothing in this Consent Decree is intended to preclude the emission "
reductions generated under this Consent Decree from being considcred by the
C'ommon\.;veélth of Kehtucky or EPA as creditable contemporaneous emissidn decreases
for the purpose of .attainment demonstrations submitted pﬁrsuant to § 110 of the Act, 42
U;S.C. § 7410, or in determining impacts on NAAQS, P‘SD‘- increment, or air quality

* related values, including visibility, in a Class | ared.. | |

VIII. ENVIRONMENTAL MITIGATION PROJECTS

41.  Kentucky Utilities shall implement the Environmental Mitigation Projects
(“Projects™) described in Appendix A to this Consent Decree in compliance with the

approved plans and schedules for such Project and other terms of this Consént Decree.
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42.  Kentucky Utilities 'shall, submit plans f;)r ezacﬁ of the Projects to EPA for
review and approval pursuaht to Section XII (Review and Approval of Submittals) of this
Consent Decree in accordance with the schedules set forth in Appendix A to this Consent
Decree. In implementing the Projects, Kentucky Utilities shall spend no less than
$3,000,000. Kentucky Utilities  shall maintain, and present to :EPA' upon requeét, all
documents to substantiatc the Project_ Dollars. expended and shall provide these
documents to EPA within thirty (30) days of a request by EPA fo‘r such documentation.

43, Al pléns and repox’;s prepared by Kentucky Ultilities pursuant to the
requirements of this Sectioﬁyof the Consent Decree énd required to be submitted to EPA
shall be publicly available from Kéntﬁcky Utilitic_:s without charge.

44, Kentucky Utilities shall certify, as part of e"ach plan submitted to EPA fof
any Project, that Kentucky Utilities is not otherwisé required by law to perfoﬁn the
Project described in the plan, that Kentucky UtiIitiés is unaware of any other person who
is required by law to perfo.rm.the Project, and that Kentucky Utilities will not use any
Project, or portion thereof, to satisfy any obligafions that it may have under 6ther
applicable requirements of Jaw.

45s. Kcnfucky Utilities shallz use good faith effoﬁs to secure. ‘as much
environmental benefit as possible for the Project Dollérs' expended, consistent with thé
applicable fequ‘irements and limits of this Consent Decree.

46, If Kéntuck;y' Utilities eieéts (where such an election is allowed) to
undertake a Project by contributing funds to aﬁothér person. or entity that will carry out
the Project in lien of Kentucky Utilitiers, but not including Kentucky Utilities® agents or

contractors, that person or instrumentality must, in writing: (a) identify its legal authority
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for accepting such funding; and (b) identify its legal authority to conduct the Project for
which Kentucky Utilities contributes the ﬁmds. Regardleés of ‘whether Kentucky Utilities
| elected (where éuch election is alldwcd) to undertake a Project by itself or to do so by
- contributing funds to another person or instrumentality that will carry out the Project,
Kentucky Utilities acknowledges that it will receive ¢r_edit for the expenditure of such
funds only if Kentucky Utilities demonstrates that the Mds have been actually spent by
either Kentucky UtiIities or by the ﬁe‘rson or instrumentality receiving them, and that such
expenditures met all requiréments of this Consent Decrec.. '

47. B_eginhing six (6) months after entry of this Consent Decree_, and
continuing until completion of each Project (including any applicable periods of
demonstration or testing), Kentucky Utilities shall provide EPA with semi-annual updates
c?oncerning the progress of each Project.

48,  Within sixty (60) days following the oompleti'on'of each Project required
under this Consent Decree (including 'any app]icable periods of demonstration or testing),
Kéntucky Utilities shall submit to EPA a report that documents the date that the Project
was completed, Kentucky Utilities’ results of implementing the Project, including the
emission reductions or other environmental benefits achicved, and the total Project

| Dollars expended by Kentucky Utilities in implementing the Project. '

IX. CIVIL PENALTY

49  Within thirty (30) calendar days after entry of this Consent Decree,

Kentucky Utilities shall pay to the United States a civil penalty in the amount of
| $1,4010,000." The civil penalty shall Be paid by Electronic Funds Transfer ("EFT”) to the
United States Depéﬁment of Justice, in accordance with current EFT procedures,

referencing USAO File No. DOJ Case No. 90-5-1-1-07915, and the civil
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‘action case name and case number of this action. The costs of such EFT shall be

Kentucky Utilities’ responsibility, Paymenf shall be made in accordance with

instructions provided to Kentucky Utilities bj' the Financial Litigation Unit of the U.S.

Attorney’s Office for the Eastern District of Kentucky. Any funds received after 2:00

 p.m. EDT shall be credited on the next Business Day. At the time of payment, Kentucky
Utilities shall provide notice of payment, referencing the USAO File Number, the DOJ
Case Number, and the civil action case narhe and case number, to the Department of

Justice and to EPA in accordance with Section XVIII (Notices) of this Consent Decree.

50.  Failure to timely payAtAhe civil penalty shall éubject Kentucky Utilities to

interest accruiﬁg from the date f)éyment is due until the date payment is made at fhe rate
 prescribed by 28 U.8.C. § 1961, and shall fender Kentucky Utilities liaB]e for all charges,
costs, fees, and penalties establishéd by law for the benefit of a creditor or of the United
States in securing payment. |

SI. Payinents made pursuant to this Section are penalties within the meaning
of Section 162(f) of the Internal Revenue Code, 26.U.S.C‘. § 162(f), and are not tax-

- deductible expenditures for purposes of federal law.

X. RESOLUTION OF CERTAIN CIVIL CLAIMS OF THE UNITED STATES

52.  Entry of this Decree shall resolve all civil claims of the United States
against Kentucky Utilities that arose from any modiﬁcatiqns cdmménced at Brown Uni;; 3
prior to the D?,te of Lodging of this Consent Decree, including but not limited to those
modifications .alleged in -the United States’ Complaint in this civil action and in the
Notices of Violation issued to Kentuéky Utilities on April 25, 2006; and December 5,

-2006, under:
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Sections 502(a) and 504(a) of Title V of the Clean Air Act, 42
U.S.C §§ 7611(a) and 7611(c), but only to the extent that such
claims are based on (i) Kentucky Utilities’ failure to obtain an
operating permit that reﬂqcts -applicable requirements imposed
under Parts C or D of Sﬁbchapter I, or Section 111 of the Clean Air
‘Act, and (ii) Kentucky Utilities’ operation of Brown Unit 3 at a
heat input in excéss of the value listed in the July 20, 1993 Brown
Unit 3 Operating Permit No, O-86-068 (Revision 2) and its Mz%rch
1, 2005 Brown Power Plant Title V pemiit No.VV-03-03V4; |
Parts C or D of Subchapter I of the Clean Air Act, 42 U.S.C. §§
7470-7492, 7501-7515, including any claims arisihg frdm deletl;on
of enforceable heai input limits listed in the July 20, 1993 Brown
Unit 3 Operating Permit No. 0-86-068 (Revision 2) from
Kentucky Utilities’ March 1, 2005 Brown Power Plant Title V
 permit No. V-03-034; |

Section I11 of the Clean Air Act, 42 U.'S.C. § 7411, and 40
CFR.§60.14; |

401A KAR 51:017 and all releyant prior versions of these
regulations, including any claims arising from deletion Sf R
enforceable heat ipput lﬁnits listed in the July 20; 1993 Brown Unit
3 Operating Permit No. 0-86-068 (Revision 2) from Kentucky
Utilities” March 1, 2005 Brown Powcr Plaﬁt Tiﬂe V permit No. V- -

03-034; and
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401 KAR 52.020 and all relevant prior versions of these
regulations, but only to the extent that such claims are based on (i)
Kentucky Utilities’ failure to obtain an operating permit that

reflects applicable requirements imposed under Parts C or D of

Slibchapter I, or Section 111 -of the Clean Air ‘Act, and (ii) |

Kentucky Utilities’ operation of Brown Unit 3 at a heat input in

'excéss of the value listed in the July 20, 1993 Brown Unit 3

Operatihg Permit No. 0-86-068 (Revision 2) and its March 1, 2005
Brown Power Plant Title V permit No. V-03-034,

XI. PERIODIC REPORTING

.

53.  Compliance Report. After entry of this Decree, Kentucky Utilities shall

submit to EPA a semi-annual report, withih sixty (60) days after the end of each half of

the calendar year (January thrdugh June and July through December). The report shall

include the following:

a.

Information, including milestone dates, regarding the design and

installation of the FGD and the SCR required under this Consent

Decree, - including any problems encountered or anticipated,

together with implemented or proposed solutions;

Any information indicating that the installation or commencement

of operation of a pollution control device might be delayed,

including the nature and cause of the delay, and any steps taken by
Kentucky Utilities to mitigate such delay;

Beginning with the first report filed- after June 30, 2013,

'infonna_tion to demonstrate cqmpliance with the 30-Day Rolling
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Average Emission Rate for NOx during the preceding six-month
reporting period;

Beginning with the first ref:ort filed after June 30, _ 2013,
infonnaﬁon identifying the amount of timé, if any, ‘during the
preceding six-fnonth reporting pei'iod in which the dispatch of
Brown Unit 3 requires operation of Brown Unit 3 at a load level
that results in flue gas temperature so low rthat. it becomes
"technically infeasible to Continuously Opefate_ the SCR;
Beginning with the first repbrt filed after June 30, 2011,
information to demonstrate complliance with fhe 30-Day Rolling
~ Average Emission Rate for SO, c;r 30-Day Rolling Average SO,
| Removal Efficiency during the preceding six-month reporting
_period; o |

Beginning December 31, 2011, for each semi-annual rppoft
submitted after the end of a calendar year, information to
demonstrate compliance with the Unit 'Amﬁal SO, Tonnage
Limitation in Pa;égraph‘22 during the preceding calendar year;

For the first semi-annual repoft to be‘SMbIﬁitth under this Consent
Decree, and contimiing annually thereafter, demonstration of the
sﬁrrender of all SO, and .NOx allowances required to 56
surrendered under this‘ Consent - Decree, "as well as any

supercompliant NOy allowances;
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h. All data recorded by the PM CEMs in the common stack for
Brown Units 1, 2 and 3 as required by Paragraph 36, including
| data, if any, from all periods of monitor malfunctidn, maintenaﬁce,
or repair as provided in Paragrgph 33; and

i. All other information necessary to determine compliance with the
requirements of this Consent Decree.

S4.  Deviations Report. In addition to the reports required by the previous

Paragraph, if Kentucky Utilities violates or deviates from any provision of this Consent
. Decree, Kentucky Utilities shall submit to the United States a report on the violation or
deviation within ten Business Days after Kentucky Utilities knew or should have known
- of the event. In the report, Kentucky Utilities shall explain the cause or causes of the
violation or deviation and any measures taken or to be taken by Kentucky Utilities to cure
the reported violation or deviation or to prevent such violation or deviations in the future.
For PM emissions measured by PM CEMS, the requirements of this Paragraph shall be
satisfied by compliance with the reporting requirements set forth in Paragraph 36.

55.  Each Kentucky Utilities report shall be signed by Kentucky Utilities’
Director, Environmental Affairs, or his or her equivalent or designee of at least the rank
of Vice President, and shall contain the following certification:

This information was prepared either by me or under my
direction or supervision in accordance with a system
designed to. assure that qualified personnel properly gather
and evaluate the information submitted. Based on my
_evaluation, or the direction and my inquiry of the person(s)
who manage the system, or the person(s) directly
responsible for gathering the information, I hereby certify
under penalty of law that, to the best of my knowledge and

belief, this information is true, accurate, and complete. I
understand that there are significant penalties for .
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submitting false, inaccurate, or incomplete information to
the United States.

56,  If any allowances are surrendered to any third party pursuant to Section
v.C (Usé and Surrender of NOx Allowances) or V.C (Use and Surrender of SO,
Allowances), the third party’s certification shali be signed by a managing officer o'f the
third party, and shéll contain the following language:

I certify under penalty of law that . [name
of third patty] will not sell, trade, or otherwise exchange
any of the allowances and will not use any of the
allowances to meet any obligation imposed - by any
environmental law. I understand that there are significant
penalties for making misrepresentations to or mlsleadmg
the United States.

XII. REVIEW AND APPROVAL OF SUBMITTALS

~ 57.  Kentucky Utilities shall submit to EPA each submission required to be.
submitted by Kentucky Utilities for review or appro'\‘/a]. EPA may apprové the submittal
- or decline to approve it and prévide written comments ‘eXplaining the bases for decliping
" such approval. Within sixty (60) days of receiving written comments from ‘EPA '
Kcntucky Ut1ht1es shall either: (a) revxse the . submittal consistent with the written
comments and prov1de the rev1sed submittal to EPA; or (b) submit the matter for dxspute
resolution, including the period of informal negotiations, “under Section XV (Dispute
Resolution) of this Consent Decree.
58.  Upon receipt of EPA’s final approval of the submittal, or upon completion
of the submittal pursuant to dispute resolution, Kentucky thilities shall implement tﬁe

approved submittal in accordance with the schedule specified therein.
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XMI. STIPULATED PENALTIES

59. For any failure by Kentucky Utilities to comply with the terms of this

Consent Decree, and subject to the provisions of Sections XIV (Force Majeure) and XV

(Dispﬁte Resolution), Kentucky Ultilities shall pay, within thirty (30) days after receipt of

written demand to Kentucky Utilities by ‘the United States, the following stipulated |

penalties to the United States:

Consent Decree Violation

Stipulated Penalty

. a. - Failure to pay the civil penalty as specified in
Section X (Civil Penalty) of this Consent Decree

$i0,000 per Day

b. Failure to comply with any applicable 30-
Day Rolling Average Emission Rate for NOy, where the
violation is less than 5% in excess of the limit set forth in
'{ this Consent Decree

$2,500 per Day per violation

c. Failure to comply with any applicable 30-
Day Rolling Average Emission Rate for NOy, where the
violation is equal to or greater than 5% but less than 10% in
excess of the limit set forth in this Consent Decree

$5,000 per Day per violation

d. Failure to comply with any applicable 30-
- Day Rolling Average Emission Rate for NO,, where the
violation is equal to or greater than 10% in excess of the
limit set forth in this Consent Decree -

$10,000 per Day per violation

e.. Failure to comply with any applicable 30-
Day Rolling Average Removal Efficiency or 30-Day
Rolhng Average Emission Rate for SO, where the violation
is less than 5% in excess of the 30-Day Rolling Average
Emission Rate for SO, or is less than 5% below the 30-Day
Rolling Average Removal Efficiency for SO; in this
Consent Decree

$2,500 per Day per violation
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Consent Decree Violation

f. Failure to comply with any applicable 30-
Day Rolling Average Removal Efficiency or 30-Day
Rolling Average Emission Rate for SO, where the violation
is more than 5% but less than 10% in excess of the 30-Day
.| Rolling Average Emission Rate for SO; or is more than 5%
but less than 10% below the 30-Day Rolling Average

Stipulated Penalty

$5,000 per Day per violation

Removal Efﬁciency for SO; in this Consent Decree

. g Failure to comply with any applicable 30-

Day Rolling Average Removal Efficiency or 30-Day
Rolling Average Emission Rate for SO, where the violation
is greater than 10% in excess of the 30-Day Rolling
Average Emission Rate for SO, or is greater than 10%
below the 30-Day Rolling Average Removal Efficiency for
SO; in this Consent Decree

$10,000 per Day per violation

h.  Failure to comply with the Unit-Specific
Annual Tonnage Limitation for SO, for Brown Unit 3

| The surrender of SO, Allowances

in an amount equal to four times
the number of tons by which the
limitation was exceeded

i Failure to install, commerice operation, or
continue operation of the NOy or SO, pollution control
devices on any Unit as required under this Consent Decree

$10,000 per Day per violation
during the first 30 days;

$32,500 per Day per violation
thereafter

" j. Failure to install or operate CEMS as
required in this Consent Decree

$1,000 per Day per violation

k. Failure to apply for any permit required by
Section XVI (Permits)

$1,000 per Day per violation

L. Failure to timely submit, modify, or
implement, as approved, the reports, plans, studies,
analyses, protocols, or other submlttals required by this
Consent Decree

$750 per Day per violation during
the first ten days, $1,000 per Day

. per violation thereafter
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Consent Decree Violation

Stipulated Penalty

m.  Failure to surrender NO, Allowances as
required by this Consent Decree

(a) $32,500 per Day plus (b)
$1,000 per NO, Allowance not
surrendered, and $5,000 per NOy
Allowance for each NOy
Allowance used, sold, or
transferred in violation of this
Consent Decree

n. Failure to surrender SO, Allowances as
required by this Consent Decree

(a) $32,500 per Day plus (b)
$1,000 per SO, Allowance not

| surrendered, and $5,000 per SO,

Allowance for each SO,
Allowance used, sold, or
transferred in violation of this
Consent Decree -

0.~ Failure to demonstrate the third-party
'| surrender of a NOy Allowance or SO, Allowance in
accordance with this Consent Decree ‘

$2,500 per Day per violation

p- Failure to undertake and complete an

Environmental Mitigation Project in accordance with this

Consent Decree

$1,000 per Day per violation

_during the first 30 days, $5,000

q. Any other violation of this Consent Decree

per Day per violation thereafter

$1,000 pér Day per violation

60. Violation of any limit based on a 30-Day Rolling Average constitutes

thirty (30) days of violation, but where such a violation of the same pollutant recurs at

Brown Unit 3 within a period of less than thirty (30) days, Kentucky Utilities shall not be

obligated to pay a daily stipulated penalty for any Day of the recurrence for which a

stipulated penalty has already been paid.
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61.  All stipulated peﬁalties shall begin to accrue on the Day after the
performance is due or on the Day a violation occurs, whichever is applicable, and shall
continue to accrue until performance is satisfactorily completéd or until the violation
ceases, whichever is applicable. Nothing in this Consent Decree shall preVent the
simultaneous aécrual of separate stipulated penalties. for separate violations of this
Consent Decree. |

62.  Kentucky Utilities shall pay all stipulated pénalties to the Unitedr_States»
within thirty (30) days of receipt of written demand to Kentucky Utilities from the United
States, and shall continue to make such payments every thirty (30) days thereafter until
the violatibn(s) no loriger continues, unléss Kentucky Utilities elects, within twénty days
of receipt of mitten demand for stipulated penalties from the United States, to diqute the
accfuad of stipulated penalties in accordancé with the provisions in Sectiqn XV (Dispute
Resolution) of this Consent Decree..

63. Stipulatcd pen-altiés shall contjnue to gccxfuc'as‘provided_ in accordance
.with, Paragraph 61 and this Paragréﬁh 63 during any dispute, with interest .on accrued
bs'ti‘pulated penalties payable and'calculated.at the rate established by the Secretary of the
Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid until -the folIoWing:

a. If.the dispute is resolved by .égreement, or by a decision of United
| States pursuant to Section XV (Dispute Resolution) of this Consent
'Deérée_that is not appealed to this Court, Kentucky Utilities shall

pay all accrued stipulated penalties agreed or determinéd to be

owing, together with acérued interest, within thirty (30) days of the
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effective date of the agreement or of the receipt of the United

States’ decision;,

b. | If the dispute is appealed to this Court, and the United States
prevails in whole or in part, Keritucky Utilities shall pay all
accrued stipulated penalties determined b& this Court to be owing,
together with interest accrued on such penalties determined by this

Court to be owing, within sixty (60) days of receipt of the Court’s

decision or order, except as provided in Subparagraph 63.c, below;

c. 1If the Court’s decision is appealed by any Party, Kentucky Utilities

shall pay all accrued stipulated penalties determined by the = -

appellate court to be 6wing, together with interest accrued on such

stipulated penalties determined to be owing, within fifteen (15)

days of receipt of the final appellate court decision.

Notwithstanding any other piovision of this Consent Decree, the accrued stipulated

penalties agreed by the United States and Kentucky Utilities, or determined by the United-

States through Dispute Resoluﬁon, to be owing may be less than the stipulated penalty
ﬁrrio‘unts.set forth in Paragré.ph 59.

64. Al monetar'y stipﬁlated penalties shall be paid in the manner set forth in
Section IX (Civil Penalty) of this Consent Decree. All aHowénce surrender penalties
shall cqmply with the allowance surrender procedures set forth in thié Céns;ent Deéree,

65.  Should Kentucky Utilities fail to pay stipulated ‘penaltie's in compliance
with the terms of this Consent Dc.cree, the United States shall be entitled to coilect

interest on such'penalties, as provided for in 28 U.S.C. § 1961.
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66. Thé stipulated‘ penalties provided for in this Consen; Decree shall be in
addition to any other rights, remedies, or sanctions availaBle to the United States by
reason of Kentucky Utilities’ failure to comply with any' requirement ‘of this Cons'entv
Decree or applicable law, except that for any violation of the Act for which this Consent
Decree provides for payment of a stipﬁlatcd pcrialty, Kentucky Utilities shall be allowed
a credit for stipulated penaltiés paid against any statutory penalties also impdsed for such
violation.

XIV. FORCE MAJEURE

67.  For purposes 6f this Consent Decreé, a “Force Majeure Event” sth mean

an event that has been or will .be caused by circumstances beyond the control of

Kentucky Utilities, its contrac.tbrs, or any entity ccnfrdlled By Kentucky Utilities, that

delays compliance with any provision of this Consént Decree or otherwise causés a

- violation of any provision of this Consent Decree, despite Kentucky Utilities’ best efforts
to fulfill the obligation. “Best efforts to fulfill the obligation” include using best efforts

to anticipate any potential Force Majeure Event and to address the effects éf any such

event (a) as it is occurriﬁg and (®) after it has occurred, such thét the delay or violation is

minimized to the greatest extent possible.

. 68. \ Notice of Force Majeure Events. If any event occurs or has occurred that
may deiay compliance with or otherwise cause a violatiom of any obligation under this
‘Consent Decfee ‘as to which Kenmcky Uﬁlities intends to assert a claim of Force
Majeure‘, Kentucky Utilities .,.'shall notify the United States in writing as soon as
practicable, but in no event later than twenty-one (21) Business Days following the date '
Kentucky Utilities first knew, or by the exercise of due diligence should have known, that

the event caused or may cause such delay or violation. In this notice, Kentucky Utilities
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~ shall reference this> Paragraph of this Consent Decree and describe the anticipated lgqgth
of time that the delay or violation may persist, the cause or causés of the delay or
violation, all measures taken or to be taken by Kentucky Utilities to prevent or rhinimize
the delay or v_folation, the schedule by which Kentucky Utilities proposes to implement
those measures, and Kentucky Utilities’ rationale‘ for attributing a delay or violation to a
Force Majeure Event. Kentucky Utilities shall adopt all reasonable measures to avoid or
minimize such delays or violations. Kentucky Utilities shall be deemed to know of any
circumstance which Kentucky Utilities; its contractors, or any entiiy controlled by

Kentucky Uﬁlities knew or should have known.

69.  Failure to Givé Notice. If Kentucky Utilities fails to comply with the
notice requirements of this Section, the United States mayvvc;id Kentucky 'Uﬁlities’ claim
for Force Majeure as to the specific event for which Kentucky Utilities .has failed to
comply with Such noti.ce requirement.

70.  United States’ Response. EPA shall notify Kentucky Utilities in writing

regarding Kentucky Utilities’ claim of Force Majeure within twenty Business Days of . -
receipt of the notice provided under Paragraph 68. If the United States agrees that a
delayvin performance has been or will be caused by a Force Majeure Event, then the
United States and Kentucky Utilities shall stipulate to an extension of deadline(s) for
performance of the affected cémpliance_requirement(s) by a period equal -to‘the delay
actually caused by the event, In such circumstances, thq Parties shall make an .
appropriaté m('>diﬁcation of the deadline(s) pursuant to Section XXII (Modification) of

this Consent Dectee.
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71. Disa_tgreernent. if the United States does not accept Kentucky Utilities’
~ claim of Force Majeure, or if EPA and Kentucky Utilities cannot agree on the length of
the delay actually caused by the Force Majeure Event, the matter shall be resolved in
accordance with Section XV (Dispute Resolution) of thrs Consent Decrec

72. Burden of Proof. In any dispute regardmg Force Majeure, Kentucky

>Ut111t1es shall bear the burden of proving that any delay in performance or any other
‘'violation of any requirement of this Consent Decree was caused by or will be caused bya
Force Majeure Even‘r Kentucky Utilities shall also bear the burden of provmg that
' Kentucky Utilities gave the notice required by thrs Sectlon and the burden of proving the
anticipated duratxon and extent of any delay attnbutable to a Force Majeure Event. An
extension of one compliance date based on a particular event may, but will not

necessarily, result in an extension of a subsequent compliance date.

73.  Events Excluded. Unanticipated or increased costs or expenses associated
with the performance of Kentucky Utilities’ obligations under this Consent Decree shall

not constitute a Force Majeure Event.

74.  Potential Force Majeure Events. The Parti‘es agree that, depending upon
. the circumstances related tc.)’ an event and Kentucky Utilities’ response to euch
circumstances, the kinds of events listed below é.rc among those that could qualify-as .
Force Majeure Events within the meaningv 'cf this Section: construction, labor, or
equipment delays; Malfuncticn of a Unit or emission control device; acts of God; acts of
war or terrorism; and orders by a government 'ofﬁci;al', government agency, other
regulatory authority, ora regional transmission organization, acting under. and authorized

~ by applicable law, that requires Kentucky Utilities to supply electricity in response to a
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state-wide or regional emergency. Depending upon the circmnsfances and Kcnﬁlcky
Utilities’ response to such circumstances, failure of a permitting authority to issue é
necessary permit in a timely fashion may conSfitute a Force Majeure Event where the A
failure of the permitting authority to act is beyond the control of Kenmcky Utilities and
Kentucky Utilities has taken all steps available to it to obtain the necessary permit,
including, but not limited to: sﬁbmitting a complete péﬁni‘t applicétion; responding to
_ requests for additional information by the permitting authority in a timely fashion; and
accepting lawful penhit_ terms and conditions after expeditiously exhausting any legal
rights to appeal terms and conditions imposed by the permitting authority. _

75.  As part of the resolution of any matter submitted to this Court under
Section XV (Dispute Resolution) of this Consent Decree regarding a claim of Force
Majeure, the United States and Kentucky Utilities by dgreement, or this Court by order,
may in appropriate cifcﬁmstahces extend or modify the schedule for completion of work
under this Consent Decree to account for the delay in the work that occurred as a result of
any delay agreed to by the United \States and the States or.approved by the Cout.
Kentucky Utilities shall be liable for stipulated penalties for its failure theréaﬂer to
complete the work in accordance with the extended of modified schedﬁle (pr'évided that
Kentucky Utilities shall not be précluded from making a furthér claim of ForcE_Majeure

with regard to méeting any‘such extended or modified schedule).

76.  Malfunction Events. If Kentucky Utilities proposes to exclude emissions
.du’ring a period of Malfunction from the calculation of any 30-Day Rolling Average
Emission Rate or 30-Day Rolling Average SO; Removal Efficiency, Kentucky Utilities

shall notify the United States in writing as soon as practicable, but in no event later than
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twenty-one :(21) days following the date the Malfunction occurs. In this notice, Keﬂtucky |
Utilities shall describe the anticipated length of time that the Malfunction may persist, the
cause or causes of the Malfunction, all measures taken or to be taken by Kentucky -
Utilities to mhﬁmize the duration of t'hev Malfunction, and tﬁc schedule by which -
Kcnt;mky Utilities proposes fo implement those measures. Kentucky Utilities shall adopt
all reasonable measures to minimize the duration of sucﬁ Malfunctions, and to prevent
the recurrence of such Malfunctions in the fuﬁne.

77.  Kentucky Utilities may exclude NOy and SO, cmissions ‘data during a

period of Malfunction, after approval from EPA pursuant to Paragraph- 78, from

- calculation of the 30-Day Rolling Average Emission Rate for NOy or SO; or the 30-Day

Rolling Avérage Removal Efﬂciency for SO, only if, in the notice reqqired pursuant to
Paragraph 76, Kentucky Utjlities demonstrates that:

a. The Malfuncﬁon did not result from the failure of Kentucky Utilities to
properly operate and maintain the equipment that experienced the Malfuhction;

b. Kentucky Utilities took all »reasoﬁable stebs to corréct, as expeditiously as
practicable, the condition causing the emissions to exceed the 30-Day Rolling-Averag_e
Emission Rate for NOy or SO; or 30-Day Rolling Average Removal Efficiency for SO;

c. Kentﬁcky Utilities took all reasonable steps to minimize emissions and their
effect on air quality resulting from the Malfunction; |

d. The excess emissions are ot part of a recurring pattern indicative of
' inadequate design, operation, or maintenarice; and |
e. The Malfunction was not caused cntirely or in part by poor maintenance,

careless operation, or any other preventable upset conditions or equipment breakdown.

-
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78>. "~ EPA shall notify Kentucky‘ Utilities of its detenninaﬁon ~of whether
emissions during the period of Malfunction may be excluded from calculation of the 30-
Day Rolling Average Emlssxon Rate for NOx or SO, or the 30 Day Rolling Average
Rcmoval Effic1ency for SO, as soon as practlcable, but no later than sixty (60) days after
the date that all information required by Paragraphs 76 and 77 has been submitted.

79. A Malfunction doeé not constitute a Force Majeure Event unless the
Malfunction also meets the definition of a Force Majeure Event, _as‘ pfovided ‘in this
Section.v | Coﬂversely, a period of Malfunction may be excluded by Kentucky Utilities
from the calculations of eﬁiésion rates and removal efficiencies, as allowed under this "
Paragraph, regardless of whether the Malfunction constitutes a Force Majeure Event.

XV. DISPUTE RESOLUTION

80.  The d.ispute' resolution procedure provided by this Séction shall be
. available to resolve all disputes arising under this Consent Decree, prbvided that the Party -
.invokihg such frocedure has first made a good faith attémpt to resolve the matter with the
other Pérty.
‘8_1. The dispute resolution procedure required hérein shall be inVoked by one
Party gmng written notice to the other Party advising of a dispute pursuant to this
Section. The notice shall descnbe the nature of the dlspute and shall state the noticing
Party’s position with rcgard to such dispute. The Party receiving such a notice shall
acknowledge receipt of the notice, and the Parties in dispute shall expeditiously schedule
a meeting to discuss the ‘dispute informally not later than twenty (20) Business Days
. following receipf of such notice. | |
82. | Disputes submitted to dispute resolution under this Section shall, in the

first instance, be the subject of informal négotiations aniong_ the disputing Parties. Such.
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period of informal negotiations shall not extend beyond thirty‘ (30) Days from the date of
the first meeting among the disputing Parties’ representatives unless they agree in writing
to shorten or extend this period. During the informal negotiatibris period, thg disputing
Parties may also submit their dispute to ei mutually agreed upon alternative dispute
resolution (“ADR”) forum if the Parties agree that the ADR activiﬁes can be completed |
'within the thirty (30) Day informal negotiations period (or such longer period as the
Parties may agree to in writing). |

83: If the disputing Parties are unable to reach agreement during the informal
negotiation period, the United States shall provide' Kentucky Utilities with a written
summary of its position regarding the dispute. The written position provided by the
Uniteci States shall be considered binding unless, within i‘011y-ﬁve (45) Days thereafter,
Kentucky Utilities seeks judicial resoiution of the dispute by filing zi petition with the
Court. The United States may respond to the petition within forty-iive‘(45) Dé.ys of
filing.

84. The time periods set out in this Section may be shortened or lengthened
upon motion to the Court of one of the i’arties to the dispute, explaining the party’s basis
for seeking such-a scheduling modification.

85. The Court shall' not draw any inferencés nor eStabiish any presumptions
adverse to any disputing P'any as a result of invocation of this Section or the disputing '
Parties’ inability to reach agreement.

86. As part of the resolution of any dispute under this Section, in-appropriate
circumstances the disputing Parties may agree, or the Court may order, an extension or

modification of the schedule for the completion of the activities required under this
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Consent Decree to account for the delay that-occﬁrred as a result of dispute resolution.
Kentucky Utilities shéll be liablé for stipulated pehalties for i‘_ts failure thereafter to
complete the work in accordance with the extended or modified schedule, provided that
Kentucky Utilities not be precluded from assérting that a Force Majeure Event héé caused
or may .c'ause a delay in complying with the extended or modified schedule.

87.  The Court shall decide all disputes pursuant to applicable principles of
law for resolving such di-sputcs.' In their irﬁtia] filings with the Court, the dispuﬁng
Parties shall state'thei‘r respective positions as to the applicable standard of law for
resolving the particular dispute. |

XVI. PERMITS

88. Unless expressly stated otherﬁse in this Conseﬁt Decree, in any instance
where otherwise applicabie law or this Consent Decree requires Kent‘uckyAUtilities to
secure a permit to authorize construction or operation of any device co'n‘;emplated herein,
including all preconstruction, construction, aﬁd operating permifs required under state
_lgw, Kentucky Utilities sﬁall make such application in ;1 timely manner. Kentucky
Utilities shall provide Notice to the United States under Scctiqn XVII (Notices), thét |
Kentucky Utilities has submitted an application for Brown Unit 3 for any permit
described in this Pa.ragraph. |

| 89.  Notwithstanding the pfevioﬁs Paragraph, nothing in this Consent Decree
shall be construed to require Kentucky Utilities to apply for or obtain a PSD or
Nonattainmer_lt NSR permit for physical changes in,Aor changes in the method of
operation of Kentucky Utilities that would give rise to claims resolved by Section X, -
Pérggraph 52 (Resolution of Certain Civil Claims of the United States) of this Consent

Decree.
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90.  When permits are required as described in this Section, Kentucky Utilities
shail cbmp_lete and submit applications for such permits to the appropriate authorities to
allow time for all legally required processing and review of the permit request, iriciuding
| requesfs for additional information by the permitting authorities. Any failure by
Kentucky Utilities to submit a timely permit application for Brown Unit 3 shall bar any
use by Kentucky Utilities of Section XIV (Force Majeure) of this Consent Decres, where
a Force Majeure claim is based Oﬁ permitting delays.

91.  Notwithstanding the reference to Title V permits in this Consént Decree,
: the enforcement of such permits shall be ip accordénce with their own terms and the Act.

The Title V permits shall not be enforceable under this Consent Decree,.althou_gh' any
term or limi"c establishéd by or under this Consent Decree shall be' enforceable under thls
Consent Decree regardless of whether such term has or w111 becomer part of a Title V
permit, subject to the terrﬁs of Séction XXVI (Conditional Termination of Enforcement
Under Decree) of this Consént Decree.

92.  Within one hundred eighty (180) days after entry of this Consent Decree,
or at the ﬁme that Kentucky Utilities submits its Bréwn Plant Title V ’permit application
to renew the existing Title V permit‘that will expire 6n March 1, 2010, whichever is later,
Kentucky Utilities‘- shall apply to p_enhanently include a federally-enforceable numerical

- hourly heat input rate iimitation for Brown Unit 3 of no greater than 5300 MMBtu/hr in
thé Brown Plant Title V permit, such that the hourly heat input rate limitation becomes
and _reméins an “applicable ;equirement” as that term is deﬁnéd in 40 CF.R. § 70.2. -
Kentucky Utilities lsha.l'l state in its applicaﬁén that it shéll. méasureﬁcompliance with the

heat input limitation by calculating hourly heat input rates using hourly mass coal burned
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~ data and weekly composite fuel sampling analysis data collected for Brown Unit 3. EPA
will use best efforts to expeditiously review such app]ication ‘submitted by Kentucicy
Utilitie§ and will not object to amendment or renewal of Kentucky Utilities’ Title V‘
permit based on that application to include, in accordance with this Paragraph, that heat
input rate as the federally enforcéabie heat input limit for Brown Unit 3. |

93.  Within one-hundred eighty (18‘0) dayé after entry of this Consent Decree,
or at the time that Kentucky Utilities submits its Brown Plant Title V permit application
to renew the existing Title V permit that will expire on March 1, 201 0, whichever is later,
Kentucky Utilities shall amend any applicable Title V permif application, or apply for
.am'endments' of its Title 'V perm'it,.to include a schedule for all unit-specific and plant-
specific performénce, operational, méintenance, and conirol technology requirements -
established by this Consent Decree including, but not limited t‘o,- requ'iredremission rates,
' removal efficiencies, the Unit Annual Tonnage Limitations for SO}; and NOy, and the
requirements pertaining to the use and surrender of Ndx Allovs}.axnces.

94. ' . Within one (1) year from the commencement Aof operation of the final
pollution control device to be installed on the Unit under this Consent Decree, Keﬁtucky
- Utilities shall apply to péﬁnangntly include thé requiréments and limitations enumerated
-~ in this Consent Depree intoa fedérally-enforceable permit, such that the requirements a_nd- ,
limitations become and remain “applicable reQuirements” as that term is defined in 40
CF .R. § 70.2. The permit shall reqﬁire-compliance with the following: (é) ény applicable
30-Day Rolling Average Emission Rate; (b) aﬂy applicable 30-Day 'Rolliﬁg Average SO,

" Removal Efﬁciency; (c) the Unit Annual SO, Tonnage Limitation set forth in Paragraph
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22 'of this Consent Decree; eind (d) 'the NOx Allowance rest_rictions set fprth in this
Consent Decree. | |
95. - Kentucky Utilities shall. provide EPA with a copy of each application to
amend its Title V pénnit for Brown Unit 3, as well as a copy of any .permit proposed as a
reéult of such application, to allow for timely participation in any public commerit
oppo'rtunity.
| 9. If Kentucky Utilities sells, or itransfers to an entity unrelated to Kexitupky
Utilities (“Third Party Purchaser”) part or all ~of its Ownership'lnterest in the Brown
Plant, Kentucky Utilities shall comply With the requirements of Section XIX'(Sales br'
Traxisfeis of Ownership Interests) -with regard to that Unit prior to any such sale or
_ &aﬁsfer_ unless, following any sudh sale or transfer, Kentucky Utilities remairis t}ie holder
of the Title V permit for such facility. | _ |
| XVII. INFORMATION COLLECTION AND RETENTION - ‘
97 | Any authorized representatiire of the United States, including: their
attorneys, céntractors, and cbns_ultants, upon prtisentation of credentials, shall have a right

. of entry upon the premises of the Brown Power Plant at any reasonable time for the

purpose of:
a. 4m'onit0n'n'g the progress of activities requiréd under this Consent
Decree; | - |
b. - verifying any data or information submitted to the United States in

accordance with the terms of this Consent Decree;

¢.  obtaining samples and, upon request, splits of any samples taken

by Kentucky Utilities or its representatives, contractors, or

consﬁltants; and
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d. assessing Kentucky Utilities® corr;pliance with this Consent
Decree. |
98.  Kentucky Utilities shall retain, and instruct its contractors and agents to
preserve, all non-identical copics of all records and documents (including records and
docﬁments in electronic fbrm) now in its or its contractors’ or agents’ possession or
control, and that directly felate to Kentucky Utilities’ performance of its obligations
ﬁnder this Consent Decree until December 31, 2017. . This record reteﬂtioh reqﬁirement
shall apply'regard_less of any corporate document retention policy to the contrary. 7
99.  All information and documents submitted by Kentucky Utiliﬁes’ pursuant
o this- Consent Decree shall be subject to any requests under applicable law providing
public.disclosure of documents unless (a) the information and documents are subject to
legal privileges or protection bf (b) Kentucky Utilities claims and substantiates in
accordancé with 40 C.F.R. Part 2 ﬂxat the informaﬁbn and documents contain confidential
business information. |
| 100. Nothing in this Consent Decree shéll limit the authorit& of the EPA to
conduct tests and inspections at Kentucky Utiliti_es’ fapilities u;lder Section 114 of the
 Act, 42 US.C. § 7414, or any other applicable federal or state laws, regulatiéns o.r
_ -per'mits. _
XVII NOTICES
101.  Unless otherwise provided herein, wheneVer notifications, submissions, ;>r
conﬁnunications are required by this Consent Decrée, they shall _bc made in writing and

addressed as follows:
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As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '
P.O. Box 7611, Ben Franklin Station
Washington, D.C, 20044-7611

DJ# 90-5-2-1-06837

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and

Director

Air, Pesticides and Toxics Management D1v1sxon
"~ U.S. EPA- Region 4

Sam Nunn Atlanta Federal Center

61 Forsyth Street, SW

Atlanta, GA 30303-8960

As to Kentucky Utilities:
General Counsel

- E.ONUS. LLC
220 West Main Street
Louisville, KY 40202
William'Bumpers

- Baker Botts LLP
The Warner
1299 Pennsylvania Avenue, N.W.
Washington, DC 20004
102,  All notifications, communications or submissions made pursuant to this

Section shall be sent either by: (a) overnight mail or overnight déliyery service, or (b)

certified or registered mail, return receipt requested. All notifications, communications . -

‘and transmissions (a) sent by overnight, certiﬁed or registered mail shall be deemed
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submitted on the date they afe postmarked, or (b) sent by overnight délivcry service shall
be deémed submitted on the date they are delivered to the delivery service. |

| 103. Any Party may chﬁnge either the notice recipient or the address for
providing notices to it by serving all other Parties with a hotice setting forth such new
notice recipient or .address. |

XIX. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

104. If Kentucky Utilities proposes to sell or transfer an Ownership Interest to a
Third Party Purchaser, Kentucky Utilities shall advise the Third Party Purcianer mn
writing of the existence of this Consent Decree prior to such sale or transfer, and shall
send a copy of such written notification to the United States pursuant to Section XVIII
(Notices) of this Consent Decree at least sixty (60) Days before such proposéd sale or
transfer.. |

105. No sale or transfer of an Ownership Interest shall take place Before the
Third Party Purchaser and the United States have'éxecuted, and the Court has approved, a
modification pursuant to Section XXII (Modification)-of this Consent Decree making the
Third .Party Purchasér a party to this Consent Decree, jointly and se\l/crally liable with -
Kentucky Utilities for all thé requirements of this Decree th_at may be applicable to thé

 transferred or purcha.sed Ownership Interest.

106.. This Consent Decree shallnotl be construed to impede the transfer of any
Ownership Iﬁteres‘_t between Kentucky Utilities and any Thiljd Party Purchaser so long as N
the requirements of this Consent Decree are met. This‘Consent Decreé shall ‘not be
construed to prohibit a contractual allocation — as between Kentucky Utilities and any
Third Party Purchaser of Ownership Interests — .of the burdens of compliance with this-

Dgcree,' provided- that both Kentucky Utilities and such Third Party Purchaser shall
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remain jointly and severally .liabie to the'Unite'd States for the obligations of the Decree
appiicable 1o the transferred or purchased Ownership Interest.

107. If the United States agrees, then the United States, Kentucky Utlhtles and
the Third Party Purchaser that has become a party to this Consent Decree pursuant to
Paragraph 105, may execute a modlﬁcatlon that relieves Kentucky Utilities of its Liability -
under this Consent Decree for, and makes the Third Party Purchz;ser iiable for, all
obligati‘ons and liabilities applicable to the purchased or tmnsferrcd Ownefship Interest.
Notwithstanding the foregoing, however, Kentucky Utilities may not assign, and may not
‘be released from, any obligatioﬁ under this Consent Decree that is not specific to the
purchased or transferred Ownéfship Interest, including the 6bligations set forth in A
Sections  VIII (Enviromnehtal Mitigation Projects) and IX (Civii Penalty). Kentucky
Utilities may propose aﬁd the Uﬁited States fnay agree to restrict the scope of the joint
: and several liability of any purchaser or transferee forvan_y obligations of this Consent
Decree that are not specific to the transferred of purchased Ownership Interest, to the
extent such obligationé may be adequately separated in an enforceable manner.

XX. EFFECTIVE DATE .

108. The effective date of this Consent Decree shall be the date upon which this
“Consent Decree is entered by the Court

XXI. RETENTION OF JURISDICTION

109. The Court shall retain jurisdiction of this case after.entry of this Consent
Decree to enforce compliance with the terms and conditions of this Consent Decree and
to take any action necessary or appropriate for its interpretatiori, construction, execution,

modification, or adjudication of disputes. During the term of this Consent Decree, any
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Party to this Consen; Decree may apply to the Court for any reiief necessary to construe
or effectuate this Consent D"ecree. |
XXI1. MODIFICATION
110..  The terms of this Consent Decree may be modified only by a subsequent
written agreement signed by the United States and Kentucky Utiiitie’s. Where fhe
modiﬁcation constitutes a material change to any term of this ‘Decreg, it shall be effective
only upon approval by the Court.
XXIII. GENERAL PROVISIONS
111.  This Consent Decree is not a permit. Compliance with the terms of this
Consent Decree does not guarantee compliance wifh all applicable federal, state, or local
laws or regulations. The emiSsion rates set forth herein do not relieve Kentucky Utilities
from any_ obligation to comply with other state and federal requirements under the Clcén
Air A(_:t, including Kentucky Utilities’ obligation to satisfy any state modeling
requirements set forth in the Kentucky State Implementation Plan. |
112. This Cdnseﬁt Decree does not apply to any claims of criminai liability.
113. In any subsequent administrative or j_ﬁdicial action initiated by the United
States for inj.unctive relief or civil penalties relating to the i;acilities covered by ﬂﬁs
Consent Decree, Kentucky Utilities shall not assert any dcfense or claim based upon -
principles of waiver, res judicata, collateral estoppel, issue precluﬁion, claim preclusion,
or claim splitting, or any other defense based upon the contention th;at the claims raised
by the United States in the subsequént proceeding were brought, or should have been .
brought, in the insfant case; .pro_vidéd, however, that nofhing ih this Paragraph is intended
to affect the (/alidity of Section X (Resolution of Certain Civil Claims of thelUnitec.l )

States).
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All4. Nothing in this Consent Decree shall relieve Kentqcky Utilities of its
obligation to comply with all applicable federal, state, and local lav;fs and regulations.
Subject to the provisions in Section X (Resolution of Certain Civil Claims of the United
States), nothing contained in this Consent Decree shall be construed to prevent or limit
the rights of the United States to obtain penalties or injunctive relief under the Act or
other federal, state, or local statutes, regulations, or permits.

1S, Nothing in tﬁis Consent Decree is intended to, or shall, alter or waive any
aiaplicable law (including but not limited to any defenses,entitlemex.lts, challenges, or
'clariﬁcations.releted to the Credible Evidence Rule, 62 Fed. Reg. 8314 (Feb. 24, 1997)) |
concerning the use of data for any purbose undef the Act. |

116. Each limit and/or.other requirement established by or under this Decree is
a separate, independent requirement.

117, Performance standards, emissions limits, and other quantitative standards
set by or under this Consent Decree must be met to the number of significant digits in
which the standard or limit is eXpressed. For example, an Emission Rate of 0.100 is not
met if the actqal Emission Rate is 0.101. Kentucky Utilities shall round the fourth
significant digit to the nearest third significant digit, or the third signiﬁcént digit to the
nearest second significant digit, depending upoq whether the limit is expressed to three or
two sighiﬁcant digits. For examéle, if an actual Emission Rate is 0.1004, that shall Be
>reported as O.I 100, and shall'be in compliance with an Emission Rate of 0.100, and if an
actual Emission Rate is 0.1005, that shall be reported as O.lOi, and shall not be in
compliance with an Enﬁssion Rate of O.iOO. Kentucky Utilities sﬁall report data to the

number of significant digits in which the standard or limit is expressed.
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118. This Conéent Decree does not:limit, enlarge or affect the rights of any
Party to this Consent Decree as against any third parties. “

119. This Consent Decreeb constitutes the final, complete and exclusive
agreement and uﬁderstanding among the Parties with respect to the settlement embodied
in this Consent Decree, ahd supersedes all prior agreements and uhderstandings among
the Parties related to thf_e subjeét matter herein, No documént, representation,
inducement, agreement, understanding, or p‘rorﬁise constitutes any part of this Decree or
the settlement it repré'sents; nor shall they be used in con’sfruing the terms Qf this Consent
‘ Decfee. o

120.  Each Party to this action shall bear its own costs and dﬂomeys‘ fees.

XXIV. SIGNATORIES AND SERVICE

“121. . Each undersigned representative of the Parties certifies that he of she is
fully authorized to enter into the terms and conditions of this Consent Decree and o
execute and legally bind to this décument the Party he or she represents.
122.  This Consent Decree ma).f be signed in counterparts, and such counterpart
Signﬁture bages shall be given full force and effect.

- 123.  Each Party hereby agrees to accept service of proc;ss by mail with respect
to .all matters arising under or.rglating to fhis Consent Decree and to waive the formal
service requirements set fqrth in Rule 4 of thé Federal Rules of Civii Procedﬁre and any
applicable Local -Rules of this Court including, but not limited to, service of a summons.

_' XXV. PUBLIC COMMENT
. 124, The Paﬁies agree and .acknowled.ge that final apprbval by' the United
States and eniry of this Consent Decree is subject to thg procedures of 28 CF.R. § 50.7, |

which provides for notice of the lodging of this Consent Decree in the Federal Register,
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an opportunity for public comment, and the right of the United States to withdraw or
withhold conse_rit if the comments disclose facts or considerations which indicate that the
Consent Decree is'inapproprizlztte, improper or inadequate. Kentucky Utilities shall not -
oppose entry.of this Consent Decree by this Court or challenge any provision of this
Consent Decree unless the United States has notified Kentucky Utilities, in writing, that .
the United Statés no lpnger supports entry of the Consent Decree.

XXVI, CONDITIONAL TERMINATION UNDER DECREE

125. Termination as to Completéd Tasks. As soon as Kentucky Uﬁlities
completes a construction project or-any other requiircment of this Consent Decree that is
not ongoing or recurring, Kentucky Utilities’ may, by motibn. to this Couﬁ, seck
termination of the provision or provisibhs of this Consent Decree that imposed the

requirement.

126. Coﬁditional_Termination of Enforcement Through the Consent Decree.
After Kentucky Utilities:

| a. has successfully completed construction, and has maintained
operation, of all. pollution controls as requir_ed'by thi.s~ Consent Decree for at least two (2)
years; and | |

b. | has obtained a final Title V permit (i) as required by thé terms of

this Consent Deéree; @) thafc covers Brown Unit 3; and (iii) that include as applicable
requirements all of thé. reqﬁirements speciﬁed in Paragraphs 92 and 94 of this Conseht
Decree;
then Kentucky Utilities may so certify these facts to the United States and this Court. If
the United States does not object iﬁ writing with specific reasons within forty-five (45)

Days of receipt of Kentucky Utilities’ certification, then, for any Consent Decree
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violations that occur after the filing of notice, any enforcement action taken by the United

States to resolve those violations shall seek to enforce the requirements contained in the

Title V bcrmit through the applicable Title V permit and/or other enforcement authority

. and not through this Consent Decree.
127. - Resort to Enforcement under this Consent Decree. Notwithstanding the
preceding Paragraph, if enforcement of aA provision in this Decree cannot be pursued by
‘the United States undef thé applicable Title V permit, or if a Decree requirement was
intended to be part of a Title V Permit and did not become or remain part of sﬁch permit,
then such requirement may be enforced by the United Stateé under the terms of this

Decree at any time.

XXVII. FINAL JUDGMENT

128. Upon: approval and entry of this Consent Decree by the Court, this
Consent Decree shall constitute a final judgment between the United States and Kentucky

Utilities.

SO ORDERED, THIS ____ DAY OF __ 2009,

THE HONORABLE KARL S. FORESTER
UNITED STATES DISTRICT JUDGE
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APPENDIX

In compliance w1th, and in addition to, the requirements in Section VIII of this Consent
Decree (Environmental Mmga‘aon Projects), Kentucky Utilities shall comply with the
requirements of this Appendix to ensure that the benefits of the $3 million in Project Dollars are
achieved. E

. Overall Environmental Mitigation Projects Schedule and Budget

A..  Within one hundred twenty (120) days from entry of this Consent Decree, as
further described below, Kentucky Utilities shall submit plans to EPA for review and approval
pursuant to Section XII (Review and Approval of Submittals) of this Consent Decree for |
spending the $3 million in Project Dollars specified in this Appendix in accordance with the
deadlines established in. this Appendix. EPA shall determine, prior to approval, that all
Environmental Miti gation Projects (“Projects”) are consistent with federal law,

B. Kentucky Ut111t1es may, at its election, consolidate the plans required by this
Appendix into a single plan.

C. Consistent with Paragraph 47 of the Consent Decree, beginning six months from
- entry of this Consent Decree, and continuing semi-annually thereafter until completion of each
Project (including any applicable periods of demonstration or testing), Kentucky Utilities shall
provide EPA with written reports detailing the progress of each Project, including an accounting
of Project Dollars spent to date

D. . Consistent with Paragraph 48 of the Consent Decree, within sixty (60) days
following the completion of each Project required under this Consent Decree (including any
applicable periods of demonstration or testing), Kentucky Utilities shall submit to the United
States. a report that documents the date that the Project was completed, Kentucky Ultilities’
results of implementing the Project, including the emission reductions or other environmental
benefits achieved, and the Project Dollars expended by Kentucky Utilities in implementing the
Project.

E.”  Upon EPA’s approval of the plans required by this Appendix, Kentucky Utilities
shall complete the Projects according to the approved plans. Nothing in the Consent Decree or
-this Appendix shall be interpreted to prohibit. Kentucky Utilities from completmg the Projects
before the deadlinés specified in the schedule of an approved plan.

F. . If Kentucky Utilities is unable to expend all of the Project Dollars as allocated
below in accordance with the schedule contained in this Appendix and with this Consent Decree,
or if a third party does not expend all the Project Dollars as allocated to it in accordance with this
Appendix and with this Consent Decree and the schedules contained therein, Kentucky Utilities
shall provide notice to EPA and the United States Department of Justice pursuant to Section
XVIII (Notices) that not all of those funds were expended in accordance with this Appendix and
this Consent Decree. In such notice, Kentucky Utilities shall propose new environmental
mitigation projects on which the remaining Project Dollars will be expended with a proposed



schedule of when such projects shall be implemented. Upon review and approval by EPA
pursuant to Section XII (Review and Approval of Submittals), Kentucky Utilities shall
implement those environmental mitigation projects in accordance with the schedule as approved
by EPA and Paragraph 58 of this Consent Decree.

1L Carbon Dioxide (“CO,”) Sequestration Project

) A. - By no later than December 31, 2009, Kentucky Utilities shall make funding
contributions in the total amount of $1.8 million to the Western Kentucky Carbon Storage
Foundation, Inc. (“Foundation”), a 501(c)(3) tax-exempt organization, to be used for the purpose
of supporting research by the University of Kentucky’s Kentucky Geological Survey (“KGS”),
through the Kentucky Consortium for Carbon Storage (“KYCCS”), to determine the feasibility
of permanent geological sequestration of CO; in western Kentucky, as described in more detail
in Section ILB. of this Appendix, below (the “CO, Sequestration Project”).

B.  The funds contributed to the Foundation by Kentucky Utilities shall be used for
the performance of the western Kentucky deep saline carbon storage project, one of four
subprojects being conducted by KYCCS. The western Kentucky project includes all activities
necessary to complete the drilling of a deep test well in western Kentucky, injection testing to
evaluate CO, sequestration capability, and analysis of resulting data. :

C. The $1.8 million that Kentucky Utilities contributes to the Foundation shall be
used only for the following activities, as they are described in Exhibit 1 to the June 11, 2008
Memorandum of Agreement between KGS and the Foundation: Phase 2, Pre-Selection Site
Screening; Phase 3, Detailed Site Characterization and Final Approval; Phase 4, Well Permitting,
.. Design, Construction and Evaluation; Phase 5, Injection Testing, Well Closure and Monitoring;
and Phase 6, Reporting and Closure. As part of its report to be submitted pursuant to Section
I.D., above, Kentucky Utilities shall provide a description of the activities for which the
Foundation expended money during the performance period for the Project.

D.  In addition to the information required to be included in the report to be submitted
- pursuant to Section 1.D., above, Kentucky Utilities shall also provide to EPA the results of the
injection tests, including any final written reports regarding the results prepared by KYCCS,
either as part of the report submitted pursuant to Section LD. or within thirty (30) days after such
information is made available to the Foundation or Kentucky Utilities, whichever is earlier.

. Clean Diesel School Bus Retrofit Project

A. Within one hundred twenty (120) days from entry of this Consent Decree,
Kentucky Utilities shall submit to EPA for review and approval pursuant to Section XII (Review
and Approval of Submittals) of this Consent Decree a plan to retrofit in-service public school bus
diesel engines with emission control equipment further described in this Section, designed to
reduce emissions of particulates and/or ozone precursors and fund the operation and maintenance
of the retrofit equipment for the time period described below (the “Clean Diesel School Bus
Retrofit Project”). This Project shall include, where necessary, techniques and infrastructure
needed to support such retrofits. Kentucky Utilities shall spend no less than $1,000,000 in




Project Dollars in performing this Clean Diesel School Bus Retrofit Project. Kentucky Utilities
shall complete the installation of the retrofit equipment no later than December 31, 2010, and
ensure that the recipients operate and maintain the retrofit equipment from the date of installation
through December 31, 2015, by providing funding for operation and maintenance as described in -
Section IILB.7, below. ,

B. The plan shall also satisfy the following criteria:
1. ‘Involve public school bus fleets located in the Commonwealth of Kentucky.

-2, Provide for the retrofit of public school bus diesel engines with EPA or California
Air Resources Board (“CARB”) verified emissions control technologies designed to
achieve the greatest measurable mass reductions of particulates and/or ozone precursors
for the fleet of school buses in the. public school district(s) that participate(s) in this
Project. Depending upon the particular EPA or CARB' verified emissions control
technology selected, the retrofit school bus diesel engines must achieve emission
reductions of particulates and/or ozone precursors by 30%-90%, as measured from the-
pre-retrofit emissions for the particular diesel school bus.

3. Describe the process Kentucky Utilities will use to - determine the most
appropriate emissions control technology for each particular school bus diesel engine that
will achieve the greatest mass reduction of particulates and/or-ozone precursors. In
making this determination, Kentucky Utilities must take into account the particular
operating criteria requlred for the EPA or CARB verified emissions control technology to
achieve the verified emissions reductions.

4, Provide for the retrofit of school bus diesel engines with either: (a) diesel
particulate filters; (b) diesel oxidation catalysts and closed crankcase ventilation systems;
or (c) another emission reduction technology or methodology approved by EPA.

5. Describe the process Kentucky Utilities will use to notify public school districts
within the geographic area specified in Section IIL.B.1 that their fleet of school buses may
be eligible to participate in the Clean Diesel School Bus Retroﬁt Project and to solicit
their interest m partl(:lpatmg in the Project.

. 6. Describe the process and criteria Kentucky Utilities will use fo select the
particular public school districts to participate in this Project, consistent with the
requirements of this Section. -

T For each of the recipient public school districts, describe the amount of Project
Dollars that will cover the costs associated with: (a) purchasmg the verified emissions
control technology, (b) installation of the verified emissions control technology
(including data logging), (c) training costs associated with repair and maintenance of the
verified emissions control technology (including technology cleaning and proper dlsposal
of waste generated from cleaning), and (d) the incremental costs for repair and
maintenance of the retrofit equipment from the date of installation through December 31,




2015, including the costs associated with the proper disposal of the waste generated from

cleaning the verified emissions control technology. This Project shall not mclude costs .

for normal repair or operation of the retrofit school bus.

8. Include a mechanism to ensure that recipients of the retrofit equipment will bind

themselves to follow the operating criteria required for the verified emissions control
technology to achieve the verified emissions reductions and properly maintain the retrofit
equipment installed in connection with the Project for the period beginning on the date
the installation is complete through December 31, 201s.

9. - Describe the process Kentucky Utilities will use for determining which school
- buses in a particular public school fleet will be retrofit with the verified emissions control
technology, consistent with the criteria specified in Section IILB.2.

-10.  Ensure that recipient public school dJStrlCt(S)- or their funders, do not otherwise
have a legal obligation to reduce emissions through the retrofit of school bus diesel
engines. :

11.  For any third party with whom Kentucky Utilities might contract to carry out this
Project, establish minimum standards that include prior experience in arranging retrofits,

and a record of prior ability to interest and organize fleets, school districts, and

community groups to join a clean diesel program.

12.  Ensure that the recipient public school district(s) comply with local, state, and
federal requirements for the disposal of the waste generated from the verified emissions
control technology and follow CARB’s guidance for the proper disposal of such waste.

13.  Include a schedule and budget for completing each portion of the Project,
_including funding for operation and maintenance of the retrofit’ equrpment through
December 31, 2015.

C. In addition to the information required to be included in the .report to be
submitted pursuant to Section L.D., above, Kentucky Utilities shall also describe the school
districts where it implemented this Project; the particular types of verified emissions control
technology (and the number of each type) that it installed pursuant to this Project; the type, year,

and horsepower of each retrofit school bus; an estimate of the number of school children affected-

by this Project, and the basis for this estimate; and an estimate of the emission reductions for

each retrofit school bus (using the manufacturer’s estimated reductions for the particular verified -

emissions control technology), including particulates, hydrocarbons carbon monoxide, and
nitrogen oxrdes

- D. Upon EPA’s approval of the plan, Kentucky Utllmes shall complete the Clean
Diesel School Bus Retrofit Project according to the approved plan and schedule. -



IV.  National Parks Mitigation

A. Within sixty (60) days from entry of this Consent Decree, Kentucky Utilities shall
pay to the National Park Service the sum of $200,000 to be used in accordance with the Park
System Resource Protection Act, 16 U.S.C. § 19jj, for the restoration of land, watersheds,
vegetation, and forests using adaptive management techniques designed to improve ecosystem
health and ‘mitigate harmful effects from air pollution. This may include reforestation or
restoration of native species and acquisition of equivalent resources and support for collaborative
initiatives with state and local agencies and other stakeholders to develop plans to assure
resource protection over the long-term. Projects will focus on the Mammoth Cave National Park
‘Class I area in Kentucky.

B. Payment of the amount specified in the preceding paragraph shall be made to the
Natural Resource Damage and Assessment Fund managed by the United States Department of
the Interior. Instructions for transferring funds will be provided to Kentucky Utilities by the
National Park Service. Notwithstanding Section IV.A of this Appendix, payment of funds by
Kentucky Utilities is not due until ten (10) days after receipt of payment instructions.

C. Upon payment of the required funds into the Natural Resource Damage and
Assessment Fund, Kentucky Utilities shall have no further -tesponsibilities regarding the
implementation of any project selected by the National Park Service in connection with this
provision of the Consent Decree. ’ ‘ : Lo



