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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FEDERAL TRADE COMMISSION, )
)
Plaintiff, )
)
V. ) Case No. 4:20-cv-00317-SEP
)
PEABODY ENERGY CORPORATION )
)
and )
)
ARCH RESOURCES, INC,, )
)
Defendants. )
MEMORANDUM OPINION

Flipping a light switch is the culmination of a long and convoluted process. The
electricity needed to turn on that light—indeé¢he electricity needed for any purpose, be it
residential, commercial, or industrial—is generated at power plants owned by investor- or
publicly-owned utilities and cooperatives, independent power producers, or the government.
Joint Stipulation of Uncontested Facts (“JSUF”) (Doc. [301-1]) 1 4. Each power plant consists
of one or more electricity gerating units (‘EGUs”).Id. 1 5. Each EGU uses one of a wide
range of generating technologies to transform the energy in a specific fuel—e.g., uranium, coal,
oil, natural gas, sunshine, wind, water—into electriclty..§ 6. The typical user of electrical
power is indifferent to the method used to generate that power; to most of us, a megawatt is a
megawatt is a megawatld. § 8. But to energy companies, utilities, policymakers, regulators,

and investors (to name just a few), the pesdey which certain fuels are selected—or not—for
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use in electricity generation is a matter of matoas consequence. This case is about that
process.

One of the most important fuels for eleatgiggeneration is thermal coal. Though it has
steadily ceded ground to natural gas and renewables over the past twenty years, coal still
provides 20 percent of our nation’s electricity, #nd projected to remain an important fuel
source for decades to come. Defend&eigbody Energy Company (“Peabody”) and Arch
Resources, Inc., (“Arch”) are the two lagg coal producers in the United States. Peabody
Energy Corp.’s Answer & Affirmative Defeas (Doc. [54]) (“Peabody Answer”) 11 15-16.
Peabody and Arch propose to mitigate the effettie coal industry’s overall decline on their
employees and investors by combining some @if tlhermal coal operations in a joint venture
(the “JV"). JSUF { 30. Defendants announttesr intention to form the JV on June 19, 2019.
Id.

Eight months later, three days before thewhs to be consumrted, the Federal Trade
Commission (“FTC”) filed suit in this Court seeking an intiate injunction under Section
13(b) of the Federal Trade Commission Acptevent the proposed JV from moving forward
until the FTC could conduct an administrative hearing to determine whether it would violate
Section 7 of the Clayton Act. Defendants stipulated to a temporary restraining order pending this
Court’s hearing on the FTC’s Motion for Preliminary Injunction (Doc. [137]). After two
COVID-19-related delays, that hearing tookgalan mid-July 2020, less than 5 months after the
FTC's initial filing. In the inteim, the parties worked furioustp exchange written discovery,
take dozens of depositions, and prepare huisdrégages of briafig and thousands of

exhibits—all within the extraordinaryoastraints imposed by a global pandemic.
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In considering the Motion, the Court has b beneficiary of thasherculean efforts,
as both sides ably distilled their complex arguments into coherent, comprehensible presentations
over the course of a nine-day evidentiary mggrfollowed by proposed findings of fact and
conclusions of law and closinggarments. Having carefully consiaed all of those submissions,
the Court finds that the FTC has met itsdaur under Section 13(b) of the Federal Trade
Commission Act for a preliminary injunction; accordingly, its Motion for Preliminary Injunction
(Doc. [137]) is granted.

BACKGROUND

Factual Background

A. SPRB coal mining and transportation

The case is principally concerned with one of the several fuels that can be used for energy
production: thermal coal. JSUF {{ 13-14. Itis even more narrowly focused, in fact, on thermal
coal that is mined in one specific geograjahregion, the Southern Powder River Basin
(“SPRB”), located in northeasternydming, near the town of Gillettdd. 1 16-17.

Unlike some mines in other parts of ttmuntry, SPRB mines are surface mines, meaning
they are not underground. Tr. Vol. 2A (Jong®0-21. Mining SPRB coal therefore requires
removing “overburden,” the nerial covering the coalld. at 5:22-23. The number of cubic
yards of dirt that must be removed to accesstom®f coal is the “strip ratio.” Tr. Vol. 5A
(Lang) 110:13-17. As an example, if a mine hagip sitio of 4, that means that, on average, 4
cubic yards of dirt must be removed to access one ton of kcbait 110:17-18. An SPRB coal
mine’s cost structure is primarily a function of the how difficult it is to access the coal, which is

most succinctly captured by a mine’s stripaa Tr. Vol. 5A (Kellow) at 64:22-65:2.
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Coal companies design mines to minimizedbst of extracting coal, which involves
optimizing the use of equipment used to remove overburden. There are three ways to move
overburden. Tr. Vol. 5A (Langgt 109:1-3. The most cost-effective method is explosives,
whereby mining companies blast the overburden thestop of the pit and land it in another pit,
revealing the material below what was blastddat 109:3-9. These can be massive explosions.
Paul Lang, Arch’s CEO and himself an experienoeal miner, stated that he has detonated as
much as approximately 8.5 milliggounds of explosives at a timéd.

The second cheapest way to move largemels of material is a draglinéd. at 109:9-

11. Adragline is an order of magnitude morpensive than explosives, but it is still very
efficient. Id. Draglines are some of the largestieanoving equipment in the world, with
buckets that can scoop as much as 165 cubic yards at adina¢.108:18-21. However,
because of their size and the way they fuargtthere are limitations on what they can do and
where they can do itld. at 109:13-18.

The third way to move material is truck shovels, which are two to three times more
expensive than a draglinéd. at 109:19-22. When a company designs a coal mine, it optimizes
the mine plan for the less expensigehnologies, explosives and draglinés. at 109:23-25. As
coal is extracted from a mine, the cost of extracting the marginal ton of coal increases as
explosives and draglines become less feasitnld expensive shovel trucks are eventually
needed for an increasing share of overburden remévaht 110:24-111:17.

Once accessed, the coal is trucked othefpit in six-foot chunks and run through a
crusher, which breaks it up into two-inch-long pietiest customers can put into their boilers.
Tr. Vol. 5B (Lang) 11:24-12:7. The crushed cizdlbaded onto conveyor belts, which transport

it to loadouts, where it is loaded onto train cdrk.at 11:12-24.
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Coal customers buy and take possession of the coal when it is loaded onto railcars in the
SPRB. Tr. Vol. 1B (Meyer) 22:24-25. Henceg tbrice paid for the coal is sometimes called the
“mine-mouth” price._ That commodity e is only a fraction of the coal’s total
delivered cost because customers also pay to transport the coal from the SPRB to wherever it
will be used.ld. at 23:1-12. The transportation costssrestantial, sometimes up to more than
half of the total delivered cost of the SPRB cdake, e.gid.

All SPRB mines are along a rail line. The portion of the rail line south of the town of
Gillette, Wyoming, is referred to as the “joiirie” because it is owned by both the Burlington
Northern Santa Fe (“BNSF3nd Union Pacific railroad_

The joint line is quadruple track through the SR®RI mines, making it an efficient means of
transporting coal out of the SPRBI. Mines north of Gillette are generally on a BNSF line
only, which affects available prices andtieations for coal from that are&d.; Tr. Vol. 3B
(Sandlin) 81:19-82:1 (mines not along the joint ame “a bit more limited” in what power plants
they can serve). The Buckskin, Rawhide, Eagle Butte, Dry Fork, and Wyodak mines are all
north of Gillette and are served only by the BNSF line, while the Caballo, Belle Ayr, Cordero
Rojo, Coal Creek, Black Thunder, NARM, andt@lope mines are atlouth of Gillette and
served by the joint line. PX8001 (Hill Report) Figt Zhe lack of rail competition for mines
north of the joint line has led to higher prices for transportation for coal from these mines,
making such coal somewhat less attractive relative to mines served by the joiSe®e.g.,

_ does not solicit SPRB coal suppliers with only mines

north of the joint line because they are “notnpetitive from a transportation standpoir.;

! Citations to exhibits are in the format “exhibit number—page number.” For example, “PX9010-002"
refers to page 2 of Plaintiff's Exhibit 9010. Expert reports are cited by paragraph number, where
available.
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_ only solicits SPRB coal suppliers with mines on the joint

line); Tr. Vol. 5B (Stuchal) 93:9-12 (NPPD puedes SPRB coal from all producers on the joint
line and none on the BNSF-only line).

B. ISOs and RTOs

When coal arrives at a power plant, it is pet determined how frequently the plant will
burn the coal or how much it will burn. Many utilities do not make these decisions themselves.
Rather, the majority of all U.S.-generatdctricity is managed through seven regional
electricity markets known as Independent Systgmerators (“ISOs”) or Regional Transmission
Organizations (“RTOs”f. JSUF § 9; PX8001 (Hill Report)@2. The Southwest Power Pool
(“SPP”), the Midcontinent Independent System Operator (“MISQ”), the Energy Reliability
Council of Texas (“ERCOT”),rad the Pennsylvania, Jers®jaryland Power Pool (“PJM”)
together account for nearly 75% of all SP&#l consumed in the United States. DX4005
(Carey Report) 1 19, Fig. 6. These organieticonduct daily auctns to match regional
electricity demand as projectbg providers, such as utility companies, with electricity supply
offers from generators to maintain reliable and cost-effective electricity service in their
geographic areas. DX4005 (Carey Report)327-32. These auctions are conducted on both
day-ahead and real-time basés. 1 27.

ISOs, and not the electricity generators, ultimately determine which EGUs “dispatch™—
i.e., generate electricity andgwide it to the grid—at every momeof every day. Tr. Vol. 6A
(Carey) 24:13-16. The ISOs determine whichusG@lispatch on a “leasbst basis,” meaning

that those EGUSs that can supfite anticipated electricity deme at the lowest cost will be

2 Functionally, 1ISOs and RTOs serve similar purposes in the electricity industry, and this opinion uses
those terms interchangeably.
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instructed to run by the 1ISO. DX4005 (Cafgport) 1 28. EGUs in an ISO must make a
confidential bid, based on the variallast to supply a unit of productioid. 1 30, 32. Based

on the anticipated amount of energy (for thg-daead market) or the actual amount of energy
being demanded (for the real-time market), each ISO sets a market-clearing price—that is, the
price at which the bid of the mangl unit of supply meets demanttl. § 31. If an EGU'’s bid is

less than the market-clearing price, the ISO will instruct that EGU to generate, and the EGU’s
operator will be paid the market-clearing price for its power—even if its bid was less than the
market-clearing priceld.; DX4001 (Bailey Report) 1 13; TY.ol. 6A (Carey) 30:5-19. When

this happens, the EGU is described as “in the money.” DX4005 (Carey Report) T 31. If, by
contrast, an EGU'’s bid is greater than the market-clearing price, the ISO will not instruct that
EGU to generate, and the EGU’s operator will not be paid for that unit, putting the EGU “out of
the money.”Id.

This process—referred to as “merit-order dispatch” or “least-cost dispatch”—results in
the lowest cost electricity diafching (i.e., on a “least-cost bglyi regardless of the method by
which the electricity is generatedd. § 28. In the dispatch process, then, EGUs within an ISO
compete against all EGUs of all fuel types witthiat same 1SO to generate electricity. DX4001
(Bailey Report) § 13; Tr. Vol. 3BTrushenski) 40:2-19. While certain areas of the country are
not covered by an ISO, vertically integrated electrical utilities in those areas, such as the
Tennessee Valley Authority (“TVA’and Southern Company, rein merit-order dispatch to

ensure cost-effectivenesSee, e.g.Jr. Vol. 7B (Fuller) 9:10-10:186.

%1n lieu of, or in addition to, generating electricity, utilities can also purchase electricity from the 1SO.
See, e.g elected to buy electricity from MISO rather than
purchase Black Thunder coal and run its own units). A utility may elect to purchase electricity from an
ISO if it is able to purchase it below the utility’s cost to generate. Tr. Vol. 6B (Clark) 76:22-25.
Therefore, in at least some circumstances, if an SPRB price increase makes it more economical for a

7
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C. Electricity dispatch curves
The mechanism by which merit-order dispatch occurs is the electricity dispatch curve,

sometimes referred to as a dispatdac¢k.” DX4001 (Bailg Report) 17 13-14.

Figure 18: EIA Hypothetical Dispatch Curve for Summer 2011 ($/ MWh)243
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DX4005 (Carey Report) Fig. 18. Generally spagkdifferent EGU types occupy different parts
of the dispatch curve. Some units—typligaenewables such as wind, solar, and
hydroelectric—generate poweradbse to no marginal cost because they have no fuel costs.
Such EGUs are therefore bid into the market at low cost and typically are the first to run when
available and needed to fulfill anticipatedergy demand. DX4005 (Carey Report)  84.
Nuclear-powered EGUs are typically next on the dispatch curve, as these units also have low
marginal costs and are dispatchabl@r. Vol. 1B (Meyer) 11:19-22. EGUSs that generate

electricity from fossil fuels—e.g., coal, natugals, and oil—have higher variable costs,

utility to buy electricity from the ISO than to burn SPRB coal, the utility may decide to purchase that
power at a price lower than its cost to generédeat 77:23-78:3.

4 A resource is “dispatchable” if a utility can cortwhen they generate power. Tr. Vol. 7B (Fuller)
18:22-19:8. If a unit’s production is determined by forces outside of a utility’s control—like the blowing
of the wind or the shining of the sun—then that resource is “non-dispatch#hle.”
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primarily because of their fuel costs. Tr. Vol. 7B (Fuller) 10:2-5. These EGUs are typically bid
in at their variable costsppearing further up and to the rigftthe dispatch curve. DX4005

(Carey Report) 1 99; Tr. Vol. 5B (Stuchal) 99:11-17 (NPPD submits its nuclear plant as a must-
run generating facility, followetly wind generation, then othesnewables including hydro, and
finally coal and natural gas).

As described above, an EGU is typically dispattionly when its bid is at or below the
market-clearing price. The more low-cost bids are submitted by renewable- and nuclear-
powered EGUSs, the further fossil fuels, including coal, are pushed to the right on the dispatch
curve, because the marginal cost of genegadin additional megawdrom renewables or
nuclear is virtually always lower than the maajinost of generating that megawatt from coal.
DX4005 (Carey Report) 1 99. Whatever the maktegring price, then, increasing renewable
generation likely means that fewer fossil fuel-powered EGUs will be called to run. Tr. Vol. 6A
(Carey) 46:14-109.

Whether because of market-order dispaptdmaned or unplanned maintenance, or other
reasons, an EGU does not run at its maximum capacity at every moment of every day of every
year. Tr. Vol. 1B (Meyer) 10:2-16. An EGU’sdpacity factor,” or “utiliation rate,” measures
how often a unit runs as a fraction of its total capability. Tr. Vol. 2A (Peterson) 39:25-40:1. A
lower capacity factor means that a unit runs ¢éten; a higher capacity éeor means that it runs
more often. The higher a unit’s capacity factbe more economical it is to operate. Vol. 1B
(Meyer) 10:3-12.

D. Recent trends in energy generation

The most recent major antitrust proceedmthe coal industry took place in 2004.

F.T.C. v. Arch Coal, In¢329 F. Supp. 2d 109 (D.D.C. 2004). The commercial circumstances of
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coal companies have changed significantly in the intervening sixteen years. The three most
important changes for this case’s purposes are the significantly lower price of natural gas; the
substantial increase in renewable generation; and the steep decline in coal generation. The
confluence of those trends has led to a §icamt decrease in coal consumption since 2004.

1. Declining natural gas prices

Technological advancements such as hydraulic fracturing, sometimes referred to as
“fracking,” as well as the discovery of vast reserves of natural gas in shale rock formations
throughout the United States, have precipitatezhzarkable decline in the cost of producing
natural gas. DX4001 (Bailey Bert) 1 17. Since 2008, the prioEnatural gas has fallen by
more than 75%, from over $8/mmBTU to under $2/mmBTdl. These developments have
made the United States the world’s largestira gas producer. DX4003 (Israel Report) 1 50.

At the same time, new and highly efficient combined cycle gas turbines (“CCGTs”) have made
natural gas EGUs much more efficient at converting the energy stored within natural gas into
electricity. DX4001 (Bailey Report) _

The combination of cheap natural gas and efficient CCGTs has made electricity
generation from natural gas more cost-effective than in the past, causing many utilities to
construct natural gas-pered EGUs that compete with coal-powered EGUSs to dispatch.
DX4005 (Carey Report) 11 75-77. As a result, average capacity factors within MISO, SPP, and
ERCOT for natural gas-powered EGUs hagemifrom approximatel$0-40% to 50-60% from
2010 to 2019, while average capacity factors for coal-powered EGUs have fallen from

approximately 70% to 40% over that same time perldd{{ 93-94 & Figs. 13-14.

10
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2. Increasing renewable generation

Over the last several decadgovernmental authorities\aintroduced subsidies and
other policies designed to encage investment in renewableeggy generation, and electricity
generators have directed their capital investments accordingly. Tr. Vol. 1B (Meyer) 16:13-15
(“We are adding renewables right now . . . to meet compliance with Missouri’'s renewable energy
standard.”). Accordingly, elettity generation from wind and solar has doubled since 2010.

Tr. Vol. 6A (Carey) 45:3-45:8.

Solar and wind power aretarmittent and “non-dispatchiat energy sources, meaning
they only generate energy when the wind is lmgwor the sun is shining, which is out of the
utility company’s control. Tr. Vo 6A (Galli) 113:5-8; Tr. Vol. 7B (Fuller) 18:22-19:8. That
constraint makes renewable fugtgerfect replacements for fossil fuels like coal. When they do
run, however, renewables are the lowest-costrgéina options on the dispatch curve, shifting
SPRB coal generation to the right, and decénggihe likelihood that an SPRB coal-fired unit

will be dispatched.SeeSection I.Csupra As such, increased userehewables has contributed

1 an erosion in demand for o

3. Declining coal generation
In addition to plummeting natal gas prices and pro-rendv@ policies, some withesses
pointed to environmental regulatis as a factor increasing tbest of operating coal-fired EGUs
in recent year_ plans to retire certain coal-fired
EGUs because “there would be significant capiteéstments that would be required in those
units to extend the life and to operated meet environmental standardsge als-

_ Whatever the causes, the operational costs of coal-fired generation have

11
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increased over the past 16 years, relativathier fuel sources. DX4001 (Bailey Report) 11 18-
20. In response to these incre@scosts, electricity generatdrave shifted away from coal by
investing in new renewable andtural gas-powered EGUs aidting or permanently retiring
their coal EGUs.Id.

Between 2010 and the first quarter26fl9, U.S. power companies announced the
retirement of at least 546 coal-powered EGalaling about 102 gigawat{&W) of generating
capacity. DX8009-001. Plant owners intend toeeanother 17 GW of coal-fired capacity by
2025. 1d. Strikingly, not a single megawatt of coal generating capacity is currently being built
or planned in the entire United Stat Tr. Vol. 6A (Carey) 46:20-21.

In addition, some plants that are noinlgeretired are beingelegated to seasonal

operations. For instan_ hatiresd, idled, or converted to
natural ga_ coal-fired EGUs, and it is considering retirir.s remaining
coal-fired EGUs or shifting to seasonal operati_

4. Cumulative impact on the coal industry

As a result of these developments, coal isonger uniformly regarded as the “baseload”
generation source that it was whirth Coalwas decided. DX400(Bailey Report) § 31
(collecting statements from various utilities). Coal-fired EGUs are increasingly “load-
following,” meaning that they may or may nospatch depending on day-to-day changes in the
ISO dispatch marketid.

In 2004, coal, including but not limited to SBRoal, comprised almost 50% of net
electricity generation in the United Statesjlesimuclear providedtaout 20%, natural gas
provided about 18%, hydro providl@bout 7%, and other renewal including wind and solar,

provided about 2%]Id. at Ex. 8. In 2019, as a result of the three trends described above, coal’s

12
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share of net electricity generation in the Unitealt&t had fallen to about 23%, while natural gas
generation had leapt to about 38¥net generation and other renewables had climbed from 2%
to about 10%.ld. Meanwhile, the country’s annualtredectricity consumption has stayed
relatively flat, increasing by less thab% over that same time perioldl. at Ex. 9. These trends
represent a clear structural skafay from coal to other fueland no party has suggested that
coal will ever again be the primary fuel used to generate electricity in the United States.

The overall decline in electricity generation from coal is reflected in SPRB coal
production. From a peak of 452 million tons of SPRB coal mined in 2008, aggregate SPRB coal
production decreased by over 40% to 267 million tons in 2009 21. Between 2011 and
2019, Peabody’s production at its three SPRB m(iNé&kM, Caballo, andRawhide) declined
by nearly 30%, from 148 million tons to 108 million torld. Likewise, Arch’s production at its
two SPRB mines (Black Thunder and Coal Cregddglined by 41%, from 128 million tons to 75
million tons. Id. These declines can also be seen in customers’ SPRB coal delilerigg2.

As the costs of production have increaaad demand has decreased, the price of SPRB
coal has declined from $20 per ton in 200@pproximately $12 per ton in 2020. Tr. Vol. 3B
(Sandlin) 101:24-102:3. Higher costs of prodoctcombined with lower prices have caused
profit margins to fall. Arch’s profit margin for Black Thunder coal fell fr- in 2004 to
- in 2019. DX4001 (Bailey Report) 1 23. Arcl8®RB margins were negative in each of the
first two quarters of 2020. Tr. Vol. 5A (Lgh77:15-24, 81:20-83:18. Bleody’s profits margin
for NARM coal declined frorffjjfj in 2007 ] in 2019. DX4001 (Bailey Report) 1 23.
Peabody’s overall SPRB margins in the first quaste2020 were 10%. Tr. Vol. 5A (Kellow)

32:21-24.

13
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The combination of low natural gas pricexreasing use of renewables, structural
decline in SPRB coal production, and fallingrgias has caused numerous SPRB coal producers
to declare bankruptcy over the last ten yedSUF 1 27-29. In order to cut costs, mining
companies have laid off significant fractionsaairkforces at all SPRB mines in recent years,
including in the last several months. B698-001; Tr. Vol. 5A (Kellow) 13:14-14:10
(describing recent Peabody layoffs); Tr. V@A (Lang) 69:8-12 (Arch has gone from 39 coal
mines and over 8,000 employees in 2011 to 8 coal mines and 3,400 employees today). One of
the witnesses at the hearing had himseifa@ early as part of Peabody’s ongoing force
reduction efforts. Tr. Vol. 6A (Galli) 105:16-24.

Given the pace of retirements of coal-powered units and the lack of any plans for new
coal-powered units, coal companies perceive any retirement of a coal-powered EGU to be a
permanent loss in demand. Tr. Vol. 5A (Kello8v)19-7:6 (once a customer decides to retire a
coal plant, the associated demand is “lost to coal forever” because “we are not seeing new
generation of coal units coming online”). Coahgmanies therefore have an incentive to work
with customers to try to prevent such retirements. Tr. Vol. 6B (Galli) 42:19-45:3 (regarding
_); DX4003 (Israel Report) 1 123 (coltewy examples of Defendants adjusting
pricing to forestall coal EGU retirements).

Il. The Proposed Joint Venture
Peabody is a publicly traded mining compaeadquartered in St. Louis, Missouri.
JSUF 2. Peabody describes itself as “thdiley global pure-play coal company, serving
power and steel customers in more than 25 countries on six continents.” PX9010-002. It is the
largest producer and supplier of coal frdtme SPRB. Peabody Answer § 16; PX8001 (Hill

Report) 1 30. Peabody operates three minei®BRB: North AntelopRochelle (“NARM”),

14
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Rawhide, and Caballo. JSUF 1 20. NARM is thrgest coal mine in the world, powering
approximately 4.5% dbtal U.S. electricity generation. PX9010-002. In 2019, Peabody sold
approximately 108 million tons of SPRB ¢0o&5.3 million tons from NARM, 12.6 million tons
from Caballo, and 10.1 million torisom Rawhide. PX9063-061.

Arch is also a publicly traded mining conmyaheadquartered in St. Louis, Missouri.
JSUF 1 3. Arch also operates two thermal ocoales in the SPRB: Black Thunder and Coal
Creek. JSUF 1 19. In 2019, Arch sold 72 million tons of SPRB coal from Black Thunder and
2.6 million tons from Coal Creek. PX9055-015. According to the U.S. Energy Information
Administration (“EIA”), which defines itself as the “premier source for energy information” in
the United States, JSUF | 11, and whose dataeports on power genéi@n both parties cite
extensively, Black Thunder is the second nmsiductive mine in the United States, after
Peabody’'s NARM. PX9041-034.

In addition to Peabody and Arch, five other companies produce coal in the SPRB from
seven mines. JSUF § 21. Navajo Transiti@rargy Co. (‘NTEC”) operates the Antelope and
Cordero Rojo minesld. § 22° Eagle Specialty Minerals (“Eagle”), an affiliate of FM Coal,
operates the Eagle Butte and Belle Ayr minkes.f 23% Peter Kiewit Sons, Inc., (“Kiewit”)
operates the Buckskin minéd. I 24. Black Hills Corporain operates the Wyodak minkl.

1 25. The Western Fuels Assocation (“WFA”) operates the Dry Fork ndn§. 26.

5 Cloud Peak Energy, Inc., (“Cloud Peak”) previousperated the Antelope and Cordero Rojo mines
prior to filing for bankruptcy protection in May 201®d. { 27. NTEC acquired those mines during
Cloud Peak’s bankruptcy proceedings.

5 Blackjewel, LLC (“Blackjewel”) previously operated the Eagle Butte and Belle Ayr milted] 28.

Blackjewel filed for bankruptcy protection in July 2019, resulting in a temporary shutdown of its two
mines. Id. 1 29.
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Defendants announced the propogedt venture on June 19, 2014. § 30. If

consummated, the JV would combine PeabodyAuch’s PRB and Colorado mining asselis.
The JV would be 66.5% owned by Peabody and 33.5% owned byiédr§h31, and Peabody
would serve as the JV operator and handé& owrketing for the JV. PX1564-004. The JV
would control approximatel§5-70% of all SPRB coal pduced, PX8001 Fig. 22, and would
operate five of the top ten most protiue mines in the United States. PX1564-005.

Defendants contend that the JV will combine their Colorado and SPRB mining assets in a
“highly synergistic joint venture aimed at strengthening coal’s competitiveness against natural
gas and renewables, while dieg substantial value for cushers and shareholders.”

Defendants’ Proposed Findings of Fact and Gmiens of Law (“DPFFCL”) (Doc. [404]) 1 50;
DX8696-001. The JV would join Peabody’s NARM mine with Arch’s Black Thunder mine into
a single mining complex. DPFFCL { 50; DX8696-002. Currently, the two mines neighbor one
another but are separated by a seven-mile propertyliine.

lll.  The FTC’'s Challenge and Procedural History

On February 25, 2020, the FTC initiated an administrative proceeding challenging the JV
under Section 7 of the Clayton Act and Section 5 of the FTC Act. JSUF  32. The following
day, the FTC initiated this litigain, filing a complaint seekingtamporary restraining order
(“TRO”) and preliminary injunction blocking the JV pursuant to Section 13(b) of the FTC Act.
Id. § 33. On February 28th, the FTC and Defeitslatipulated to, and this Court ordered, a
TRO blocking Defendants from consummating depending this Court’s adjudication of the
FTC’s motion for a preliminary injunctiond. § 34.

The parties originally intended to conduct a preliminanyrinfion hearing in June 2020.

Because of delays caused by the ongoing @1 pandemic, that kedule was amended
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twice, giving the parties more time to adjtstapidly evolving hdéh guidelines and public
safety risks and to conduagroic amounts of written discayeand scores of depositions.

Even with those delays, this case was litigated at breakneck speed. Less than five months
after the FTC’s initial filing in tis Court in late Heruary, the parties conducted a nine-day
preliminary injunction hearing from July Tthrough the 24th, during which the parties
admitted hundreds of exhibits and presdrtestimony from dozens of witnesge®n August
3rd, the parties filed proposed findings of fact and conclusions oflasvpn August 10th, the
parties presented their closing arguments to the Court.

LEGAL STANDARD

Section 7 of the Clayton Act prohibits mergersacquisitions “the effect of [which] may
be substantially to lessen coetipion, or to tend to create a monopoly” in “any line of commerce
or in any activity affecting commerce in any section of the country.” 15 U.S.C. § 18. When the
FTC has “reason to believe that a corporation isatilodj, or is about to violate, Section 7 of the
Clayton Act,” it may seek a preliminary injunction under Section 13(b) of the FTC Act to
“prevent a merger pending the Commission’s administrative adjudication of the merger’s

legality.” F.T.C. v. Staples, Inc970 F. Supp. 1066, 1070 (D.D.C. 19973 ples’) (citing 15
U.S.C. 8 53(b)}

" Due to late-breaking coronavirus-related developments, the preliminary injunction hearing—which
involved dozens of attorneys, 24 live witnessess glecurity, Clerk’s Office, and chambers staff over

nine court days—nearly had to be held entirely via video conferencing technology. At the eleventh hour,
the Eastern District of Missouri Clerk’s Office devised a way to hold it safely with a dozen attorneys and
most witnesses appearing in person (scrupulously socially-distanced and masked); several examining
attorneys and witnesses appearing by video conference; many more attorneys connected via a secure
audio line; and the general public listening in by telephone. It was a staggering logistical and
technological challenge, and the Court commends all involved—including attorneys, paralegals, support
staff, and courthouse personnel—for their flexibility, resourcefulness, and professionalism.

8 A hearing before an administrative law judge is scheduled to begin on December 1, 2020. Counsel for
Defendants has represented to the Court that the administrative hearing will never happen, and that
Peabody and Arch will abandon the JV if the Court grants a preliminary injunction. The Court has no
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The standard for a preliminary injunction described in Section 13(b) of the FTC Act

differs from the more familiar preliminary injunction standard applied in other contexisC.
V. Sysco Corp.113 F. Supp. 3d 1, 22 (D.D.C. 2015).peliminary injuncton may be granted
in an antitrust case if the FTC shows that “weighing the equities and considering the
Commission’s likelihood ofiltimate success, such action wobklin the public interest.”
F.T.C. v. Tenet Health Care Cord.86 F.3d 1045, 1051 (8th Cir. 1999) (quoting 15 U.S.C.

53(b)). In order to demonstrate such aliil@d of ultimate success, “the FTC must raise
guestions going to the merits so serious, subatadifficult and doubtful aso make them fair
ground for thorough investigation, study, deliberato determination by the FTC in the first

instance and ultimately by the Court of AppealB.T.C. v. Freeman Hosp69 F.3d 260, 267

(8th Cir. 1995) (quotation omitted)A showing of a fair or teable chance of success on the
merits will not suffice for injunctive relief. Tenet Health186 F.3d at 1051 (citingreeman

Hosp, 69 F.3d at 267).

In United States v. Baker Hughes, [f208 F.2d 981, 982-83 (D.C. Cir. 1990), the D.C.
Circuit established a burden-shifting framewérk evaluating the FTC’s likelihood of success
on the merits. The Eighth Circuit hasalyzed, endorsed, and applied Ba&ker Hughesurden-
shifting framework in the context ah alleged Clayton Act violatiorSee F.T.C. v. Sanford
Health 926 F.3d 959 (8th Cir. 2019). The Eigi@ircuit described the framework:

Under this approach, the [FTC] must first present a prima facie case that the merger

will result in an undue market concentrationa particular product or service in a

particular geographic area. That showing creates a presumption that the merger will

substantially lessen comen. The burden of production then shifts to the
defendant[s] to rebut the presumption, aod,a sufficient showing, back to the

reason to doubt Counsel's representation, but Defendants’ intentions do not affect the legal standard that
this Court must apply.

18



Case: 4:20-cv-00317-SEP Doc. #: 449 Filed: 10/05/20 Page: 19 of 88 PagelD #: 67284

[FTC] to present additional evidence of anticompetitive effects. The ultimate
burden of persuasion remains at all times with the [FTC].

Id. at 962-63. “The more compelling the prima facase, the more evidence the defendant must
present to rebut it successfullyBaker Hughes908 F.2d at 991. “A defendant can make the
required showing by affirmatively showing why a@n transaction is unlikely to substantially
lessen competition, or by disdigng the data underlying the initial presumption in the
government’s favor.”ld. “[A] failure of proof in any respct will mean the transaction should
not be enjoined.”F.T.C. v. Arch Coal329 F. Supp. 2d 109, 116 (D.D.C. 2004). The court must
also weigh the equities, but if the FTC is bleato demonstrate a likelihood of success, the
equities alone cannotgtify an injunction.Id.
DISCUSSION

Market Definition

The FTC's initial burden, then, is to demonstrate that there is a relevant market in which
the proposed JV is likely to harm competition refatio the “but-for” world in which there is no

JV. See Brown Shoe Co. v. United Sta8% U.S. 294, 325 (1962%anford 926 F.3d at 962-

63 (describing market definition and burdgmfting framework); Horizontal Merger
Guideline$ (“Guidelines”) § 1 (merger analysis normally requires “an assessment of what will
likely happen if a merger proceeds as compared to what will likely happen if it doedbiQ;

v. Nat'l Tea @., 603 F.2d 694, 700 (8th Cir. 1979) (“[W]heramining a merger, a court must

necessarily compare what may happen if the margaurs with what may happen if the merger

does not occur.”).

9 Both parties cite to the Guidelines, published by the U.S. Department of Justice and the Federal Trade
Commission, extensively in their briefing. Although they are not binding, the Guidelines “have [] been
repeatedly relied on by the courts” in evaluating merger challefig@sC. v. Tronox Ltd.332 F. Supp.

3d 187, 206 (D.D.C. 2018).
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This initial step is mission-critical for all FTC merger challenggsited States v.

Marine Bancorp.418 U.S. 602, 618 (1974) (Market definition is “a necessary predicate’ to

deciding whether a merger contraes the Clayton Act.”) (quotingnited States v. E.l. du Pont

De Nemours & C9353 U.S. 586, 593 (1957))enet Health186 F.3d at 1051 (“Without a

well-defined relevant market, a nger’'s effect on competition naot be evaluated. It is thus
essential that the FTC identify a credible relevant market before a preliminary injunction may
properly issue.”) (citation omittedFrreeman Hosp 69 F.3d at 268 (“Without a well-defined
relevant market, an examination of a tratisats competitive effects is without context or
meaning.”). This case is no exception. If thed=does not produce sufficient evidence for its
proposed market definition—armsatisfactorily address Defenuta’ objections thereto—it will

be very difficult to justify its request for a preliminary injunction against theS&k, e.g.

F.T.C. v. RAG-Stiftung et aR020 WL 532980, at *1 (D.D.C. Feb. 3, 2020) (The FTC'’s failure
“to properly define a market in terms of b@itoduct and geography . all but precludes the
Court from siding with it.”).

“A relevant market consists of twopsrate components: a product market and a
geographic market.Freeman Hosp 69 F.3d at 268. “First, the ‘relevant product market’
identifies the product and services with whibe defendants’ products compete. Second, the
‘relevant geographic market’ identifies the geographic area in which the defendant competes in
marketing its products or serviceArch Coal, Inc, 329 F. Supp. 2d at 118¢e also F.T.C. v.
CCC Holdings Inc.605 F. Supp. 2d 26, 37 (D.D.C. 2009) (same). In this case, the principal
guestion in the market definition phase is tHewant product market. If the FTC succeeds in

defining the product market as SPRB ctla, geographic market follows rather
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uncontroversially from that conclusion. Therefore, the Court will focus first on the parties’
positions on the relevant product market.

A. Relevant product market

A product market is defined by “the reasblgainterchangeability of use or the cross-
elasticity of demand between the product itself and substitutes f@rbvvn Shog370 U.S. at
325. See also Process Controls Intihc. v. Emerson Process Mgn@tase No. 4:10-cv-645-
CDP, 2011 WL 403121, at *2 (E.D. Mo. Feb. 1, 201]JJhe relevant product market includes
all reasonably interchangealgeducts.”). In other words, a properly defined product market
includes the functionally similar pducts to which customers cduburn if the JV attempted to
impose a post-closing price increasgee Little Rock Cardiology Clinic PA v. Baptist Health

591 F.3d 591, 596 (8th Cir. 2009) (noting focuw/sether “consumers will shift from one

product to the other in response t@oges in their relative costsH;T.C. v. R.R. Donnelley &

Sons Cq.Case No. 90-1619-SSH, 1990 WL 193674, at *2 (D.D.C. Aug. 27, 1990) (“If

customers are able to substitotee product or service in response to a nontrivial increase in the
price of another, these products or servioest fall within the same product market.”).
A relevant product market need not be defined arowsidgéeproduct. See United

States v. Grinnell Corp384 U.S. 563, 572 (1966) (“We see no barrier to combining in a single

market a number of different products or services where that combination reflects commercial
realities.”); Sysc9 113 F. Supp. 3d at 26 (“The ‘product’ that comprises the market need not be a

discrete good for sale.”¥ee, e.g.United States v. Phila. Nat'l BanB74 U.S. 321, 356 (1963).

Also, “the mere fact that a firm may be termed a competitor in the overall marketplace does not
necessarily require that it be included in tHewvant product market for antitrust purposes.”

Staples J]970 F. Supp. at 1075. Rather, the critical question is “whether two products can be
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used for the same purpose, and if so, whether and to what extent purchasers are willing to
substitute one for the otherld. at 1074 (quotation omitted3ee also Sys¢d13 F. Supp. 3d at
26 (“[M]arket definition hinges on whetheoresumers view the products as reasonable
substitutes.”) (internal quotation marks and citation omitted).

Here, the FTC insists that the market for SPRB coal satisfies all applicable criteria for a
relevant product market. Defeamits counter that the electtjcindustry is so complex and
dynamic that the JV cannot reasonably be evaluatdte context of the market for SPRB coal
alone. Instead, they urge this Court to defimverelevant product markgdr evaluation of the
JV more broadly, to include not only other kindsoél but also other fuels that compete with
coal in the electricity generation mark&esolution of this critical question has been
complicated by a recurring theme of this litigatidiThere is no industry like the electricity
industry.” Tr. Vol. 6A (Carey) 24:8-9. The pis took great pains to educate the Court about
the idiosyncrasies of that industry, though, &melCourt has done its best to take them into
account in its evaluation of thgroposed relevant product markets.

Courts have various tools with which to determine whetthedopt the FTC’s proposed
relevant product market, inaling quantitative approaches, such as the hypothetical monopolist
test (“HMT”), and qualitiive approaches, such as the factors laid oBrawn Shog370 U.S. at
325. The parties here hadescussed both the HMT afgtown Shoe And both sides have made
compelling points in favor of their preferred product markets, as outlined below. Considering all
of the evidence, though, both quigative and qualitative, the Court finds that SPRB coal is the
relevant product market in udh to evaluate the competitiedfects of the proposed JV.

Crucial to the Court’s conclusion is the frawvest market principle.” A broad product

market (e.g., American electricifyroduction) may contain smallmarkets (e.g., the markets for
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each of the individual sources of fuel or markets consisting of power producers in a certain
region) which themselves 6aostitute [relevant] product magts for antitrust purposesBrown
Shoe 370 U.S. at 325. If Peabody and Arch corepetmultiple product markets, the JV will be
illegal under the Clayton Act if it causesubstantial competitive harmanyof those markets.

United States v. Cont’l Can C@78 U.S. 441, 458 (196Byown Shoe370 U.S. at 325

(“Because [Section 7] of the Clayton Act praltstany merger which may substantially lessen
competition ‘in any line of commerce,’ it is necessary to examine the effects of a merger in each
such economically significant submarket to determine if there is a reasonable probability that the
merger will substantialljessen competition.”) (inteal citations omitted).

Because competitive harmamyrelevant product market enough to make out a prima
facie case for violation of the Clayton Act, and because potential harms to competition will likely
be less apparent in a broadess concentrated market than in a narrower included market, this
Court’s task is to identify the narrowest market within which the defendant companies compete
that qualifies as a relant product marketSee Times-Picayune Publ'g Co. v. United S{8845

U.S. 594, 612 n.31 (1953) (“The circle must be drawn narrowly to exclude any other product to

which, within reasonable vatians in price, only a limitedumber of buyers will turn.”)Jnited
States v. H&R Block, Inc833 F. Supp. 2d 36, 58-60 (D.D.C. 20{&)plaining “the principle

that the relevant product marlsttould ordinarily be defined as the smallest product market that
will satisfy the hypothetical monopolist test”) h@ prospective merger’s likely competitive

effects orthat market will determine its legalitySeeGuidelines § 4.1.1Sysco 113 F. Supp. 3d

at 26-27;Arch Coal 329 F. Supp. 2d at 12Tronox 332 F. Supp. 3d at 201-02.

It is indisputable on the record in this edabat coal competes with natural gas and

renewables in a broader energy market. Still, the FTC has presented more than sufficient
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evidence that there &soa distinct competitive markeimong SPRB coal producers that

satisfies the applicable criteffiar market definition. Because the SPRB coal market satisfies the
relevant criteria and is narrower than the energy market writ large, that is the market within
which the Court must evaluateetkegality of the proposed J\Cont’l Can Co, 378 U.S. at 458;
Brown Shoe370 U.S. at 325.

In determining the relevant product market for analysis of the proposed JV, the Court has
considered the FTC’s application of the HMT, the parties’ criticisms and defenses thereof, and
each of thd8rown Shoegractical indicia. The Court will address each of these considerations in
turn.

1. Hypothetical Monopolist Test

The FTC argues that the HMT, which is “commonly used in antitrust actions to define the
relevant market,Sanford 926 F.3d at 963, demonstrates thatriglevant product market here is
the market for SPRB coal. PPCL {1 19-8ée alsdsuidelines § 4.1.1 (The FTC “employ[s] the
hypothetical monopolist test to evaluate whetireups of products in candidate markets are
sufficiently broad to constitute relevant antitrust markets.”).

The HMT is an analytical method thakaswhether a hypothetical monopolist who has
control over the products in an alleged marketdgrofitably raise prices on those products.”
F.T.C. v. Staples, Inc190 F. Supp. 3d 100, 121 (D.D.C. 2016&téples I1). If a firm with a
monopoly over the products in a candidate marketd profitably impose amall but significant
non-transitory increase in price (“SSNIP”)eththat market constites a relevant product
market for antitrust purposes. Guidelines § 4.1.1. Federal agencies, including the FTC, usually

use a SSNIP of 5% of prices absent the mdrgtreir analyses of prospective mergeuk.
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§4.1.2. Neither party has argued that 5% isappropriate SSNIP tase in the Court’s
application of the HMT to the JV.

a. The FTC's HMT analysis

Dr. Nicholas Hill, an antitrust economigiave expert testimony on behalf of the FTC
regarding implementation of the HMT to assed®ther SPRB coal is properly defined as the
relevant product market for evaluation of the megd JV. Plaintiff's Ryposed Findings of Fact
(“PPFF”) (Doc. [395]) 11 38-4(PX8001 (Hill Report) 11 80-84Dr. Hill implemented the
HMT using the critical elasticity method, Tr. VAA (Hill) 25:10-13, whit he testified is a
long-established and well asmted method, Tr. Vol. 9B (H) 82:21-83:10. To apply the
method, Mr. Hill first calculated the critical etasty, which is based omdustry margins and a
5% SSNIP. PX8001 (HiReport) 1 115; Tr. Vol. 4A (HillR6:6-17, 27:2-28:13. Next, Dr. Hill
calculated the actual price elasticity of dexhdor SPRB coal, using standard econometric
techniques on real-world dagaurces. PX8001 (Hill Report) § 114; Tr. Vol. 4A (Hill) 26:18-23,
28:14-25. Finally, Dr. Hill compared the critical eiagy to the actual elasticity: If the actual
price elasticity of demand is lower than thitical elasticity, the HMT is satisfied, and the group
of products is a properly deid relevant product markietr antitrust purposes. PX8001 (Hill
Report) 1 113; Tr. Vol. 4A (Hill) 29:3-9.

In order to calculate critical elasticity, one shuse an industry margin. The parties gave
very different estimates of industry SPRB cargins at the hearing, ranging from negative
margins (.e., Defendants lost money on SPRB coal sales) to margins in excess of 30%. Dr. Hill
relied on the average industry variable costgimabased on Defendantswn accounting data.
PX8001 (Hill Report) § 250. Dr. Mark Israel, oneldfendants’ experts, presented a different

margin based on a different categorization ofaiartosts as variable, decreasing the margin.
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Tr. Vol. 9B (Israel) 29:16-20. The FTC argueattbr. Hill's margin calalations apply a more
consistent methodology than Dr. Israel's. PPFF § 45. The Court feels no need to resolve that
dispute, because Dr. Hill explainedthhis methodology, which resulted imighermargin,
made the HMTmorestringent ananoredifficult for the proposed tevant product market to
satisfy. Tr. Vol. 4A (Hill) 132:15-133:6. Thus,dluse of Dr. Israel's lower margin with the
HMT would presumably have yielded reswdisen more strongly supportive of the FTC'’s
proposed market. Moreover, Defendants never drthat a different set of margins would have
led to a different outcome on the HMT, so choosing between Dr. Hill's and Dr. Israel’'s margin
calculations would be an academic exercise.

The actual price elasticity of demand is aaremmic metric for hownany sales a product
(here, SPRB coal) would lose in response to a small change in PX8001 (Hill Report)
1 107. It is another signifier of how closely @otial substitutes, such aatural gas or other
fuels, compete with SPRB coal, in that gher price elasticity of demand suggests that
customers can easily switch to an alternative, whereas a lower elasticity means that customers
cannot. See id  149. Dr. Hill estimated the actualq&ielasticity of demand for SPRB coal
using five different data sets drafvom real-world market sourcesd. Fig. 21; PX8006 (Hill
Rebuttal Report) Fig. 73; Tr. Vol. 4A (Hill) 30:19-48:8. In all of Dr. Hill's elasticity estimates,
the actual price elasticity of demand for SPRBIwwas relatively low.PX8001 (Hill Report) |
117. According to the FTC, this finding, whitakes into account the competitive pressures
from potential substitutes like natural gas, means that customers of SPRB coal, viewed in the
aggregate, are likely to continue purchasing SPRBindhk face of a small increase in price.
Id. 1 149-50; Tr. Vol. 4A (Hill) 47:21-49:14. dde of Defendants’xperts calculated an

alternate value for the price elasticity of demand for SPRB coal. Tr. Vol. 9B (Hill) 52:3-11.
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Thus, according to the FTC, Dr. Hill analygisoves that SPRB coal satisfies the HMT and
constitutes the relevant product market in which to consider the legality of the proposed JV.

b. Defendants’ response to the HMT

Defendants assert three objections to Dr. Hill's analysis of the relevant product market
based on the HMT: Dr. Hil's HMT fails to aorporate the effects of dynamic competition; it
contradicts real-world facts; and it is inconsistent with the realities of merit-order dispatch.

i. Dynamic versus static competition

First, Defendants argue that Dr. Hill's HMahalysis is fundamentally flawed because
“[t]he electricity generation marketplace is uniquely complex and subject to multiple levels of
dynamic competition.” DPFFCL  182. They camd that “dynamic competition and the ever-
present risk of coal EGU retirements and resulting permanent loss of SPRB coal demand” would
prevent a hypothetical SPRB coal monopolist frooreasing SPRB coal prices, thereby risking
a permanent reduction in future coal demaiad.q 183.

According to Defendants, “[a] hypotheticaPRB coal monopolist considering a price
increase must account not just for short-term g@klost sales volume to other fuels, but also
for the coal demand that will be lost duddnger-term changes in generation strategies,
including the permanent loss of demand when coal EGUs are retlced]”185. As
Defendants’ expert, Dr. Elizabeth Bailey, atitanst economist at NERA Economic Consulting,
explained at the hearing, “if the price of SPRB coal were to go up by a small amount . . . in the
short run, that has an effect on utilizatiord@patch. And then in the medium and longer run,
that has an effect on dynamic substitution, tleseges in generation strategies.” Tr. Vol. 7A

(Bailey) 29:23-30:3.
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In a world with dynamic competition, Defdants argue, competti from natural gas
and renewables triggers two types of “bad news” for SPRB coal producers and consumers:
(1) declining utilization of coal-powered generation, as ISOs dispatch fewer coal-fired EGUs as a
result of relatively cheaper alternative sources of energy; and (2) a decline in wholesale
electricity prices, causing all EGUs to be pailbwer market-clearing price when they run. Tr.
Vol. 7A (Bailey) 46:18-48:11. These forcegam that if a hypothetical monopolist attempted to
increase SPRB coal prices, both short-run and longer-run demandfalguddving dynamic
substitution away from SPRB codll.; DPFFCL § 187. As described in Section 1(D)3, above,
such dynamic substitution can take multiple forrasshift to seasonal operations; entering into
power purchase agreements with other electricity generators; accelerating investments in
alternative generation sources; accelerating retirement degisrartiring a unit immediately
and permanently. Tr. Vol. 78ailey) 31:23-32:17. This combination of tsteand dynamic
substitution affects all SPRB coal-powered EGUSs, regardless of efficiency. Thus, Defendants
claim, even relatively efficient coal-powere&Us “have made dynamahanges in generation
strategy in response to competition from other fuel sources.” DPFFCL 190 (citing Tr. Vol. 7A
(Bailey) 50:15-52:7).

As an example of how this dynamic substitution occurs, Defendants p-)

I o-+~ct 1 15
_ but as competition from natural gas and
subsidized renewables increa N T

Vol. 7A (Bailey) 34:19-35:3- evaluatedrange of options, from buying energy off the
grid through power purchase agreements, shitbrggasonal operations, temporarily idling or

“mothballing” the plant, and then finally retiring the plaind. at 35:4-36:1; DX1055-0004
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-operating environment has changed tically over the last several years,
transitioning from base load operations to lé@tbwing, and now reconsidering reserve shut
down scenarios. This is largely driven bilifey natural gas priceshich drive down ERCOT
wholesale market prices, ample generation dapecERCOT, and the continued growth of
renewables in the ERCOT marl&t.ArC_ to try to make
_ more competitive witlother energy sourcescritically, not in an attempt to
undercut competing SPRB coal suppliers or as a result of an_
While Arch was ultimately unsuccessful _

Defendants argue that this example shows that they are in close competition with other sources
of energy, perhaps even closer competition thap #ne in with other SPRB coal producers, and
that they are highly sensitive to dynamic competition.

Dr. Israel explained that this dynamic competition affects how a rational, profit-
maximizing coal producer will opate. DX4003 (Israel Report) 11 84-130. In a counterfactual
coal-only world with only static competition, if tl#/ raised prices and found that its lost sales
rendered the price increase unprddiéa it could lower its prices to regain the market share lost
by the earlier price increas&d.  85. However, in a world with competition from other fuel
sources, SPRB coal producers must consider skehat raising prices would induce customers
to accelerate coal EGU retirements, permanently reducing demand and making it impossible to
return to the pre-price-increase world simply by lowering pri¢esf{ 86-87. According to
Defendants, Dr. Hill's HMT estimates only the immediate, static substitution caused by shifts in

the dispatch curve, which misses longemelynamic risks and therefore cannot explain

decisions like those made - in regard t_ plant and by Arch in trying to

_. DPFFCL 1 193. Customers, on titeer hand, recognize the reality of
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dynamic competition, and use the threat ofaiyit substitution to obtain more competitive
pricing in RFPS.Id.;_ (acknowledging th' uses the threat of
coal plant retirements or seasonal shutdowmgetdetter pricing from SPRB coal suppliers).

In rebuttal, Dr. Hill notes that his application of the HMT does capture dynamic
substitution of the sort described by Defendants’ experts, such as the risk of plant retirement, in
his calculation of the price ekidty of demand. Tr. Vol. 9BHill) 50:8-13. One of Dr. Hill's
estimates of this elasticity was explicitly based on plant closueeghe relationship between
SPRB coal prices and the probability of closures of SPRB coal plahtst 50:15-18. Dr. Hill
concluded that SPRB pricesveaonly a modest impact on ptasiosures and, therefore, on
SPRB demand. PX8006 (Hill RebutReport) 11 93-94, 174.

Dr. Israel argued that Dr. H#l plant closure elasticity was flawed because it looked at
only the likelihood of retirement in the next yeand the elasticity should be increased (possibly
by as much as a factor of 10) to account forlding-run effect of plant closures. Tr. Vol. 9A
(Israel) 51:15-52:5. As Dr. Hill explained, however, if there is a price increase in year one, any
plants that close are likely to ipéants that were already margl economically, perhaps because
of their old age or small size. Tr. Vol. 4Bill) 50:22-51:13. If a plant survives the price
increase in year one, and the price increase persists, then the surviving plant is relatively unlikely
to close in the following years because the fadtsodurvival in the first year suggests it is a
relatively healthier plantld. Therefore, Dr. Hill contended, multiplying his elasticity based on
the prospect of plant closures by a factor of 10 would not yield a more accurate result.

ii. Real-world facts
Defendants also argue that, in additiorfieiting to account for dynamic competition, Dr.

Hill's HMT contradicts real-world factsDPFFCL § 194. Dr. Baileexplained that key
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economic indicators for SPRB coal producers, sagchargins, prices, and production, belie the
FTC’s theory of an oligopoly with increasingramentration. Tr. Vol7A (Bailey) 53:5-55:1;
DX4001 (Bailey Report) Exs. 11, 19, 23, 43. For instance, her analysis shows that, as
production in the SPRB has become more concentrated and the overall number of SPRB coal
producers has stayed constant, margins fedle. Tr. Vol. 7A (Bailey) 53:21-54:13; DX4002
(Bailey Rebuttal Report) Bx 2, 3. According to Dr. Bailey, this means that “the decline that
we’re seeing in the profit margins is not betrgen by entry or a change in the number of
suppliers or what that market structure looks llkTr. Vol. 7A (Bailey) 55:20-56:1. Instead,

she hypothesizes that the changing price of nlagascan explain these real-world fadid. at
55:2-19.

Dr. Hill denies that his application of the HMT is in tension with real-world facts. He
levels two criticisms at Dr. Blay’s analysis, both based on thederlying fact that Dr. Bailey’s
comparison of SPRB coal margins and the poiceatural gas between 2010-2011 (the “high gas
price” period) and 2017-2019 (the “low gas pripetiod) is labeled an “event study” but is in
fact not based on any event at all. Tr. Vol. 9B (Hill) 61:8-62:4. First, he argues that the
comparison cannot show what caused declining SPRB coal malginor example, between
those two time periods, strip ratios increased and new environmental regulations were
implemented, both of which would be expected to diminish mardthsat 62:5-19. Dr.

Bailey’s study, which is not cemd around any event, offers no insight into what drove down
SPRB coal margins during the time periods she selected; rather, it simply shows that SPRB coal
margins did in fact decline. In the absencéuother evidence, new environmental regulations

and increasing strip ratiesboth acknowledged by Defendarat the hearing—explain

decreasing SPRB coal margins as conwiglgi as declining natural gas prices.
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This conclusion is bolstered by Dr. Hill's second criticism of Dildy&s analysis:
Because the “event” study lacks an event gli®nothing constraining the analysis to 2010-2011
as a control period for high gas prices. In his rebuttal report, Dr. Hill showed that Dr. Bailey’s
purported findings evaporate whieer analysis is performed with 2013-2014 as a control period,
rather than 2010-2011—even though gas pnee® very similar in both yearsd. at 62:20-
65:3; PX8006 (Hill Rebitial Report) 1 121, 12%. Meanwhile, between those two time periods,
major environmental regulatiommsd begun being impigented, providing a plausible alternative
explanation for declining margins. Tr. V@B (Hill) 64:10-65:3. Rather than conduct a
regression analysis to determihow natural gas prices affect SPRB coal margins, Defendants
rely on a flawed “event” study that fails to prove that Dr. Hil's HMT analysis diverges from
real-world facts.

iii. Merit-order dispatch

Finally, Defendants’ argue that Dr. Hil’'s HMT is inconsistent with the reality of merit-
order dispatch. A hypothetical monopolist, tlegue, could not successfully impose a SSNIP
because 1SOs apply merit-order dispatch todkewihich EGUs run. Any increase in SPRB coal
prices relative to other fuels will result in cd&BGUs bidding into the ISO at higher prices and
dispatching less frequently. DPFFCL § 200. Therefore, a SSNIP would cause utilities, who
want their EGUs to dispatch and thereforepgetl, to switch from coal to other fuels—both in
the short term by reducing coal burn and purchasel in the long term by shifting electricity

generation resources away from coal EGUs toward EGUs powered by other fuels that are likely

10Dr. Hill points out in his rebuttal report that Bailey changed her “Before” and “After” time periods

for this analysis between the FTC’s pre-complaimestigatory proceeding and her expert report in this
case. PX8006 (Hill Rebuttal Report) 1 122-23. That shift supports Dr. Hill's argument that, within a
certain range, the time period selected by Dr. Bailey is essentially arbitrary, which casts further doubt on
the helpfulness of an event study without an underlying event.
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to be dispatched more frequentlg. Defendants called six witress responsible for procuring
coal (on behalf of Entergy, NIPSCO, NPPAEP, Southern Company, and DTE Energy) who
testified that they would switch to othieiels if SPRB coal prices increasesee, e.g.Tr. Vol.
7B (Fuller) 23:22-24:16 (explaining howapacity factors at Southerrvarious plants affect the
company’s fossil fuel procurement strategy).

Against Defendants’ witnesses claiming ttiety would switch fuel sources if SPRB coal
prices rose, the FTC presentedesewitnesses stating the opposigee, e.g_
_ purchasing of SPRB coal would not &ifected by a 5 percent increase in
SPRB coal prices because natural gas stilllar not be competitive). While the FTC cannot
meet its burden by offering evidence from a limited subset of custoseer&.R. Donnelley
1990 WL 193674, at *2 (“Isolated segments withasetl customers do not make for a separate
product market.”), Defendants hanet substantiated their claim that the subset of customers
who testified for the FTC “are not representative of the marketS. v. Englehardl26 F.3d

1302, 1306 (11th Cir. 1997). Customers represgraimost 90% of alBPRB coal sales were

subpoenaed in this action, and customers repteg over 75% of all S®B coal sales were

deposed. PX8001 (Hill Report) Fig. 42. Customers called by the FTC, including such Fortune
500 heavyweights as Ameren and Xcel, accountlfoua33% of SPRB coal sales. Tr. Vol. 1A

(FTC Opening) 54:22-55:15. Defendants caneasonably maintain that the FTC has to call

every SPRB coal consumer or prove that not a single one of Defendants’ customers will desert
them in the event of a SSNIP. And theg\de the Court with no reason to regard the

customers called by the FTC as any less representative than the witnesses called by Defendant—

or the coal customers whom neitlparrty called, for that matter.
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In addition, the FTC has presented factual ewiddhat customers will accept, and in fact
have accepted, price increases in the rangeS&NHP without decreasing their coal purchases.
As will be discussed in greater depth in Section II.C, below, the Black Lung Excise Tax

(“BLET"), which is a tax paid by coal suppliers but not suppliers of other fuels, increased at the

18:1, PX6046 (Galli) 132:23-136:21. Fieastomers testified that they did not reduce coal burn
or consider reducing their future projected qmaichases as a result. PPFF 141 (collecting
testimony). The reason is simpléitilities “still need the coal to fuel [their] power generating
units to supply electricityor [their] customer_

This last observation also urdénes Defendants’ reliance @hS. v. Sabre Corp2020
WL 1855433, at *24 (D. Del. 2020), as an exangdla court finding an economic expert’s
SSNIP test unpersuasive where the expertd@iean inaccurate assumption that ignored
industry realities.SeeDPFFCL 1 199. That expert's SSNIP tests “assume[d] that an airline
confronted with a hypothetical price increass baly two choices: pay the increase or walk
away.” Sabre 2020 WL 1855433, at *24. The court held that that assumption ignored the fact
that “airlines also have the ability to withhaldnsent or not reach a deal” with the hypothetical
monopolist and instead try to steer business to other pl&teg$nternal quotation and citation
omitted). The industry i&abre(the airline travel industry) diffs from the electricity industry

in a critical way: Utilities aréegally obligatedo provide electricityto their customersSee,

I ey cannot simply choose “not reach a deal 3abre
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2020 WL 1855433, at *24, but rather must generate electricity—imgudom SPRB coal, if
their EGUs are designed to burn it—in ordenteet those obligations. SPRB coal customers
are, to that extent, different from customersiany other industries. The Court will not rely on
arguments that “ignore[] industry realitiesSabre 2020 WL 1855433, at *40.

c. Conclusion of HMT analysis

The FTC has presented substantial legtiaity supporting the use of the HMT for
guestions of market definition that are relevantly similar to the one faced by this Geart.
Sanford 926 F.3d at 963-64;ronox 332 F. Supp. 3d at 208ysco 113 F. Supp. 3d at 33-34;
H&R Block 833 F. Supp. 2d at 51-52. Every industas its idiosyncrasies. Defendants have
not persuaded the Court that the energy industsy ifferent from all other industries that a
standard, well-accepted analytical tool like tHMT must be discounted entirely, or that the
Court should favor Defendants’ lessientific approach to maek definition. Dr. Hill cogently
explained his execution of the HMT and persuasively rebutted Defendants’ criticisms of it. And
those (ultimately unsuccessful) criticisms of Bill's analysis did nothing to undercut the
HMT’s usefulness as an analyi tool for determining how tdefine the relevant product
market. See Sanford®26 F.3d at 963 (the HMT “is commonlged in antitrust actions to define
the relevant market.”) (citin§aint Alphonsus Med. Ctr.-Nampa Inc. v. St. Luke’s Health Sys.,

Ltd., 778 F.3d 775. 784 (9th Cir. 2015)).

2. Brown Shoefactors
The HMT is not the only method for deternmg a relevant product market, however.
Following the Supreme Court’s decisionBrown Shogcourts also often consider whether a
candidate market is characterized by certain “practical indiciagidnog “industry or public

recognition of the [market] as a separatengenic entity, the product’s peculiar characteristics
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and uses, unique production facilities, distinct consumers, distinct prices, sensitivity to price
changes, and specialized vendors.” 370 U.S. at 325. These factors are not rigidly*apptied.

Se. Mo. Hosp. v. C.R. Bard, In642 F.3d 608, 614 (8th Cir. 2011) (“[T]he presence of some

[indicia], and absence of others, is not dispositive.”). Ultimately, “the determination of the
relevant market . . . is ‘a matter of business reality — [] of how the market is perceived by those
who strive for profit in it.” Cardinal Health 12 F. Supp. 2d at 46 (quotikgT.C. v. Coca—Cola
Co, 641 F.Supp. 1128, 1132 (D.D.C. 198@cated as mop829 F.2d 191 (D.C. Cir. 1987)).
Both sides have argued persuasively that ceBeamvn Shodactors support the Court’s
use of their preferred market. Specifically, Defants have established that there is robust
industry and public recognition of interfuelmpetition and that the prices for SPRB coal are
affected by the prices of other fuelShe FTC, meanwhile, has demonstrated industry
recognition of an SPRB coal market, plus i$ leatablished that SPRB coal has distinct
customers, distinct and dedita characteristics, and unigpeoduction facilities. The FTC has
even shown that SPRB coal prices are sufficiently distinct to s&isfyn Shoe On the whole,
therefore, although Defendants again reminddbert of the competition between SPRB coal
and other fuel sources, they do not underrnttiee=TC’s argument that the SPRB coal market
has the “practical indicia” od relevant product market. Thect that Defendants’ proposed
product market might also satisfy cert&irown Shodactors does nothing to counter the
evidence—both quantitative and qualitative—t8RIRB coal qualifies as a relevant product

market within which to evaluate the effects of the proposed JV.

1 TheBrown Shoapproach to market definition has been criticized as “free-wheeling,” and out of step
with “modern merger practice.F.T.C. v. Whole Foods Market, In648 F.3d 1028, 1058-59 (D.C. Cir.
2008) (Kavanaugh, J., dissenting). Nevertheless, it remains good law and is still regularly invoked in
antitrust challengesSee, e.g RAG-Stiftung436 F. Supp. 3d at 293 n.3 (quotiBgsco 113 F. Supp. 3d
at 27 n.2) (Brown Shoeemains the law, and this court cannot ignore its dictates.”)
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a. Industry or public recognition

The firstBrown Shodactor evaluates how industragicipants recognize competitive
realities. “The industry or public recognition of the submarket as a separate economic unit
matters because we assume #tanomic actors usually havecacate perceptions of economic

realities.” Rothery Storage & Van Co. v. Atlas Van Lines,,|li82 F.2d 210, 218 n.4 (D.C. Cir.

1986) (quotation marks omittedPefendants focused exhaustively on this factor, presenting
voluminous evidence reflecting industry assessnteatscoal is in competition with rival fuels
in an expansive energy mark&eeDPFFCL |1 77-100. The FTC countered with evidence of
industry acknowledgment that SPRB coal compan@mpete principally against each other.
SeePPFF 11 11-15. Unfortunately for Defendathg, industry recognition arguments presented
by the two sides are not mutually exclusive.e Qourt finds both sidesiarratives to be true.
Defendants provided evidence from feaurces showing industry recognition of
interfuel competition: the EIA; SPRB coal amsters; coal producerand industry analysts.
First, they point out that the EIA has ogmized competition among fuels used to generate
electricity, explaining that “[t{jhe competition of coal and natural gas for electricity generation
plays an important role in setting wieshle electricity prices.” DX8007-000&ee also
DX8746-0001 (“The primary driver of [2016] low wieslale electricity pdes was the sustained
low cost of natural gas, which is the fuel that often determines the marginal generation cost in
most power markets.”). The EIA has observed thatincrease in natural-gas fired generation
has come “largely at the expense of caaef generation,” DX8746-000and that the “primary
driver” in the decline in coal-fired generatiorfiscreased output from natural gas-fired plants
and wind turbines.” DX8012-0001. The EIA confirms what Drs. Bailey and Israel explained: A

decline in utilization “leads to a decline in revenues at a plant, which generally translates to
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lower operating margins, less ability to cover costs, and in many cases, retiring that capacity.”
DX8743-0002. Moreover, the EIA predicts thiais interfuel competition will continueld.
(“Because of more competitive natural gas prices, more advanced natural gas combined-cycle
generators, and the increasing efficiency ofrthtural gas generator fleet, the EIA expects more
coal-fired generators to retire, especially within the next decade.”).

Second, Defendants point to statementftbeir customers acknowledging competition

between SPRB coal and other electrigigneration source_ testified that

“[c]oal generation competes agdigsis every hour of every da_
_ stated that “[t]he decline in celifed generation, the decline in coal

production, the decline in coal prices héen caused by the energy market, not caused by
competition between the coal produce_ _
-testified the “primary source of competition” facing SPRB coal today is “the overall

energy market,” including “lower cost alternasvlike wind and natural gas, solar, nuclear and

ryaro.” I~ :oced that ‘Iatural gas
is by the far the biggest threatdoal demand.'_ Defendants were

even able to cite testimony from more than lhadfozen customers who were called as witnesses
by the FTC, acknowledging the competition between natural gas and coal. DPFFCL { 84
(collecting testimony). These statents accord with the reality afierit-order dispatch within
ISOs. See, e.g_ (describing how MISO compares
EGUs “based on the operating costs aft tinit,” regardless of fuel sourcege alsdPFFCL

11 85-86 (collecting witness statements on thectffef ISO/RTOs on interfuel competition).
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In addition to customer t@sony, Defendants cite customewsdinary course documents
as evidence that SPRB coal customersgeize the significance afiterfuel competition.See
DPFFCL 1 87. For example, NIPSCQO'’s 2018 gméted Resource Plan (“IRP”) states:

The market is currently undergoing cdgea as coal capacity retires and the

generation mix shifts toward renewables and natural gas. In recent years, low

natural gas prices have réisd in efficient natural gaslants displacing coal-fired

generation in the dispatch stack. THismmamic has altered energy prices and has
negatively impacted the economics of coal plants.

Dx1012-0019. An economic consultzotjj | stated that one of the “key

drivers” of its coal demand forecast was “hthe relationship betweearatural gas and coal
commodity prices influences fuel-switchibgtween coal and natural gas.” DX2061-0035
also_ (discussing DX2061). And in an internal email, an employee
o- an SPRB coal customer, s@téthe play here is not cotd coal competition, but really

coal versus [natural gagolar, etc.” DX7015-000kee alsdX6071 (“I can certainly

understand how this gas market is impacting RoviRiver Basin. We W end the year with

surplus inventories at all of our power plants since our plans did not see this low of gas prices in
the forecast.”).

Third, Defendants cite evidence of coal producers’ own recognition of the reality of
interfuel competition.SeeDPFFCL § 89. Virtually every employee of Arch or Peabody to
testify at the hearing spoke to this competiti@ee, e.g.Tr. Vol. 3A (Smith) 58:25-59:9; 67:20-
68:25; Tr. Vol. 5A (Kellow) 14:15-21. And Defendants submitted evidence that other coal
producer_, likewise recognize the significance of
competition from other fuel sources, particularly natural geeDPFFCL 1 91-93.

The Court recognizes the risk of relyiog such testimony, particularly when it comes
from Defendants’ employees. However, these opimido not appear to have been concocted for

the purposes of this hearing. They are reflepdasively in Defendants’ ordinary course
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documents, which “courts often pay close attention to” whéerigéning the relevant product
market. H&R Block 833 F. Supp. 2d at 58eDPFFCL § 94. Defendants’ ordinary course
documents support their testimony that coal producienw other fuels to be their competitors,
as well as other SPRB coal producesge, e.g.DX5004-0007 (“We are also focused on

developing creative contract structures twréase burn and to provide our customers cost

competitive coal to compete against other alternatives.”); DX6023_

I 0502 (‘The
forward gas curves are so low, t_ plans to wait for 2023
purchases.”): oxeo
I -so-
I - 0-0-ooo S

Taken together, these ordinary course doents make abundanttyear that SPRB coal

producers, including Defendants, take themseiwd® competing in the energy marketplace
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with other fuels, especially natural gaSontrast United States v. Aetrd0 F. Supp. 3d 1, 44-
45 (D.D.C. 2017) (regular course documents showed that each merging party viewed the other as
their greatest competitioni&R Block 833 F. Supp. 2d at 52-54 (same).

Finally, Defendants point to the fact that inttysnalysts recognize @hother fuels used
to generate electricity are a competitive constraint on SPRB SeaDPFFCL 11 95-100. One
industry observ- found that “PRB coal is greatly challengelly wind and natural gas
competition,” and that “[n]atural gas is by the biggest threat to coal demand” and “has
displaced hundreds of millions of [tonf annual coal demand,” DX1501-0009,-00-
further reported that it was “segj a tight relation to coal burma natgas prices. Even the small
pickup in natgas pricing last week resultecipickup in coal burn. Therefore, the dismal
outlook is very much predicated on natural gasgst Any lift in natgas prices would temper
this, but that does not appear likely.” D301-0002. And numerous other industry observers
have made similar obsvations. DX8003 (IHS Markitjj | ] Dx8033 (PA
Consulting); DX1002 (S&P Global Platts); DX&6 (S&P Global Market Intelligence).

The FTC spills somewhat less ink o thndustry recognition” prong of therown Shoe
analysis, but the Commission still points to amgl@ence that industry actors treat the SPRB
coal market as a distinct submarket. For example, the FTC demonstrates that Defendants
themselves study and analyze SPRB coal astiact commaodity, citig high-level documents
tracking and discussing SPRB production, suppty @emand, and market shares separately
from other coal sources and other energy sour8esPPFF 11 (collecting sources). They
point out that Defendants tra8PRB sales opportuniieand SPRB RFPs separately from other

non-coal fuels and fuel basinkl. 1 12-13 (collecting sources). And the FTC points to
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examples of industry analysts and the ElAcdssing SPRB-specific market dynamics and price
predictions.Id. 1 14-15 (collecting sources).

The FTC’s lower-key approach to this factor reflects an aspect of market definition that is
easy to forget in the point-counterpointiitifation—that the FTC does not havedigprove
Defendants’ theory of the relevant product nearkit has to show only that the SPRB coal
market satisfies the criteria for a relevant product marget Brown Sho&870 U.S. at 325.

There may also betherproduct markets in which the JV’s eéts would be less harmful or even
innocuous; that would not undermine the viabilityS?e{RB coal as a relevant product market for
the purpose of antitrust analysis, particularly if the SPRB coal market is narrower than those rival
candidates See H&R Block833 F. Supp. 2d at 58-60. In other words, market definition is not a
zero-sum game; each proposed relevant productanst&nds or falls oits own merits, and the
narrowest market principle determines whichra qualifying markets a court should use for the
rest of its merger analysisSee Brown Sho&870 U.S. at 325. Therefore, the FTC does not have
to be concerned (at least at the market defmphase) with disprovin@efendants’ claim that
SPRB coal competes with natural gas and othadsfim a broader energy market. True or not, it
does not affect whether the market for SPR8I cualifies as a relema product market under
applicable standards and precedents.

Based on the evidence of industry recognipooduced by both sides, there is little doubt
that SPRB coal providers compéiathamong themselves in a market for SPRB eoal
against other fuels in a broadwearket for electricity generationlherefore, both sides’ proposed

market definitions satisfy ehindustry recognition prong of tierown Shoeanalysis.
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b. Distinct prices

Defendants have provided compelling anecdaal statistical evidence that SPRB coal
prices are closely related to thece of other fuels, and partieuly natural gas. On the other
hand, the FTC’s economic analysis of the SPRIBket, discussed above, demonstrates that
demand for SPRB coal is relatively inelaséind that SPRB coal-reliant power producers are
relatively insensitive to price increases. Thusimgboth sides invoke this factor in support of
their positions. Unlike the industry recatyon prong, though, the strength of Defendants’
argument here does actually detract from the strength of the FTC’s. Still, the FTC has produced
sufficient evidence that its proposed relevamatduct market, SPRB coal, satisfies this prong.

Supporting Defendants’ view, @hCourt heard uncontestedtienony that Defendants set
the prices that form the basis of their RFP tiegions, in part, based on natural gas prices.
Peabody’s price-setting pragincludes a Market andiétng Committee (“MPC”) that
recommends SPRB coal price changes based inpargen the forecasted price of natural gas.
SeeDPFFCL 1 36-37; Tr. Vol. 6B (Gall)4:23-16:10, 17:6-20; 18:2-14; 19:14-25; 21:12-
23:15. Defense witness Bry&alli, who had sat on Peabodwkarket and Pricing Steering
Committee (“MPSC”), which reviews the MPQ'scommendations, testified that that body
analyzes natural gas prices and forwards in every meeting. Tr. Vol. 6B (Galli) 21:22-22:2. He
gave two examples from the past yakbme—in September 2019 and March 2020—when
Peabody reduced its SPRB coal pricesesponse to falling natural gas pricéd. at 17:6-18:1;
21:12-23:15.

Similarly, the Court heard evidence that “two main things” Arch considers in pricing its

sprB coal a0 5A (Lang) 103:17-24;

see alsarr. Vol. 3A (Smith) 58:25-59:9 (testifying th#te natural gas price is “the very first
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thing” in Arch’s weekly Domestic Thermal Updates bec_

SPRB coal consumers recognize that lowura gas prices affect SPRB coal demand
and prices. Defendants cite a cavalcade of customers who admit to considering other fuel prices,

including natural gas prices, whdatermining how much coal to purchase and when to issue a

coal RFP.SeeDPFFCL 1 112; Tr. Vol. 1B (Meyer) 32:25-33: | G
]
-]
- Tr. Vol. 7B (Fuller) 22:3-23:3. Defendardsso elicited testimonfrom both suppliers and
customers of SPRB coal showing that they evaloa&t prices in direct comparison to natural
gas prices, informing fuel purchagidecisions and resource plannir@ge, e.g-
]

The FTC counters with evidence that SPRB 'sgalices are distinct from the prices of
other fuels. First, it points to industry repdfat track SPRB coal prices separately from prices
of other types of coal and other non-coal fuel sour&eePX9026-002; PX4775-0130-31, Fig.
8-11 (study projecting PRB coal pricing less thaif of other coals as far out as 2040); PX8001
(Hill Report) 1 91see also Trongx832 F. Supp. 3d at 200-01 (distinct prices and consistent
market share for chloride titanium dioxide tela to sulfate titanium dioxide supported a finding
of a separate market). It also notes tha&BRoal has different production costs and different
supply and demand influences from non-coal futisieference to naturglas in particular, the

FTC points out that “natural gas is a byprodefatrude oil extractionso oil market dynamics

impact significant amounts of supphghd “[n]atural gas prices are also influenced by demand
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for natural gas used to heat homes in winter.” PX8001 (Hill Report) T 91 (relying on EIA
publications); PX9188; PX9189; PX600&ellow) IH Tr. 165:1-167:1.

The FTC also argues that the relationdiepveen natural gasipe assumptions and
MPC prices is not as tight as Defendantaild have the Court belie. Although Mr. Galli's
testimony was compelling, it pairés incomplete picture. DHill plotted the relationship
between Peabody’s naturalsgarice assumptions and MPC prices from May 2015 through
November 2019 based on datavided by Peabody through Dsrael. PX8006 (Hill Rebuttal
Report) Fig. 63. While the two figures trackeach other closely from May 2015 through
approximately January 2016, thiéaen began to diverge, wittatural gas continuing to fall
roughly another 20% from its Jaary 2016 levels, while MPCipes fell only slightly. Id.
There was intense competition with naturad gaoughout that time ped, and as described
above, Peabody ended up cutting MtCes twice within the lastear. Still, the fact that
Peabody was willing and able to hold the line angw for three years, despite ever-lower
natural gas prices, suggests tte relationship between natligas prices and MPC prices—
and therefore the relationship beewn natural gas prices and SPRBIgrices—is not as tight as
Defendants have characterized it.

But the core of the FTC’s argument—a refrain that the FTC has sounded over and over
throughout the litigation—is that SPRB coal prices are set thriS&RB-specificompetitive
interactions amon§PRB suppliersSee, e.gPPFF 1 17-18. The Court heard a great deal of

testimony from SPRB coal customers aboutRR® and contracting pcess, by which SPRB

coalis usually procurecse [
_ PPFF 1 18 (collecting customistimony). The FTC cites

customer testimony that only SPRB suppliers avéed to participate in RFPs for SPRB coal.
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SeePPFF 1 20. And it points out, based on Deéarisé own documents and testimony, that
when Defendants analyze their competition for bids to SPRB customers, they compare their own
bids to other SPRB suppliers—without referena natural gas suppliers or other non-coal
suppliers.Id. § 21. Finally, the FTC attests that SPRBIcsuppliers recognize that, when they
receive an RFP for SPRB coal, they are cetimg against other SPRB coal suppli-
]
- The FTC argues that this RFP processl aot the price of natural gas, determines
coal prices.See, e.gStaples 1) 190 F. Supp. 3d at 119 (RFPs for multi-year contracts supports
finding of distinct prices).

This question—i.e., what determines gree that customers pay for SPRB coal—has

been the most hotly contested issue inlitigation. As describedbove, Peabodg’'witnesses

persuasively testified that the MPC and M_

-taking into account, among other things firice of natural gas, and t_

I - ol 6B (Galli) 16:22-17:20, 23:16-23, 26:6-

20, 27:20-28:13. Yet, the FTC presented drovetootiments and testimony suggesting that the
RFP process puts SPRB coal suppliers—and oftest, Arch and Peabody—into head-to-head
competition with one another. That is the competition they contend would be lost if the JV goes
forward.

Once again, both parties’ narratives ring true. The facttisagnificant amount of the
price variation for SPRB coal ovére past several years is ditriable to rapidly changing gas
prices does not rule out the possibility teaime remaining amounf price variation is
attributable to head-to-head competition among coal providers. It also does not rule out the

possibility that the loss of that remaining variation could const#wtegnizable harm to
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competition in a relevamroduct market. In fact, the price of natural gas could be the most
powerful driver of coal prices by a wide margamd it could still be the case that there is enough
head-to-head competition between SPRB poadiucers for those producers to constitute a
distinct product market. Thuahile Defendants effectively prested their case, they did not

refute the FTC’'s—especially given the evidence that a 5% increase in the price of SPRB coal

would not drive customers to purcleasn alternative fuel source _
I SccSection

II.C, infra. This Court therefore finds that, however powerful the effect of natural gas prices on
the prices of SPRB coal, the evidence suggests that there is still room for enough non-natural-
gas-related variation to characterize SPRB coal prices as “distinct.”

c. Distinct customers

The parties take differing approaches tis tactor. Defendants point out that no SPRB
coal customers who participated in this @eding generate electricity exclusively from SPRB
coal. Instead, the record shows that customers who purchase SPRB coal also procure other fuels
to generate electricity. DPFFCL  104; DX262®03 (“Southern Company Fuel Diversity: ‘All
Arrows in the Quiver™); Tr. Vol. 3B (Sadlin) 110:8-17 (agreeing that WFA believes all
generation resources are imporjarih addition to purchasing other fuels to generate power,
utilities also have the option to purchase power from electricity markets if it is more cost-
effective than generating power themselvBse, e.g.Tr. Vol. 2B (Ruhl) 85:10-86:2, 86:23-
87:11 (OPPD has purchased power from the mavken it was more economic to do so); Tr.

Vol. 7B (Fuller) 10:11-20 (Soutlne purchases electricity on wholesale power market when it is

cheaper than to generate it it
I O -CL 1 106
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The FTC counters that SPRB coal has distmstomers with distinct needs because it is
bought by utilities with SPRB-fueled power plantgich are long-lived, expensive, and
configured for SPRB coal’s distinct characteristics (discussed further befmepPFF | 35.
Virtually no one other than an owner of @RRB coal-fired power plant buys SPRB coal, and
conversely, an owner of an SPRB coal-fired E€ld only buy SPRB coal for that unit. Such
plants cannot easily switch to using other typesoail or other non-fuedoal sources without
costly modifications, higher sts, or inefficienciesld. (collecting statements).

The FTC’s interpretation is the correct one. The fact that SPRB coal customers also
purchase resources other than SPRB coal targtenelectricity does not mean that SPRB coal
companies do not hawstinctcustomers; it means that they don’t haxelusivecustomers,
which is not at issue. By Defendants’ logic,rkeds would have to bedomprehensibly large to
gualify as relevant product markets for antitrust analysis, which would in turn defeat the whole
enterprise. All humans eat more than one typead, but that does not e that no particular
kind of food has a distinct customer base. Pifierdintly, the customer base for tofu burgers is
no less distinct because the same customer®atdale. And “all foodivould not be a useful
market for antitrust analysisSee H&R Block833 F. Supp. 2d at 59 (rejecting a proposed
market of all methods of taxgparation because it left “n@meceivable alternatives besides
going to jalil, fleeing to Canada, or not earnamy taxable income,” which would cause “the
usual tools of antitrust analysis—such as lilgpothetical monopolist test—][to] cease being
useful because it is self-evident that a monopolisin that situation@uld essentialljpame any
price since taxpayers would have alternative but to pay it”).

SPRB coal-fired EGUs are distinctive power plants with very specific requirements.

PX7011 711 _ has explored the useoéls from basins outside the PRB,

48



Case: 4:20-cv-00317-SEP Doc. #: 449 Filed: 10/05/20 Page: 49 of 88 PagelD #: 67314

such as lllinois Basin coal, but the operaticarad environmental compliance risks, the major
permit amendment requirements, and the potentially higher cost of coal and railroad
transportation make the uselliihois Basin coal uneconomic.”); Tr. Vol. 2A (Peterson) 42:25-
43:10 (Evergy estimated that it would cost over $100 million and require up to four years to
convert one of its generating stas from coal to natural gasee also Aetn&240 F. Supp. 3d at
26-28 (evidence showing customaes/e “durable preference” for one product and are unlikely
to switch supports finding of distinct customerShort of shutting down a plant (which is not an
immediate option for utilities with load-carrying obligations), utilities with SPRB coal plants
require a distinct input—controlled overwhenhgly by Defendants—in order to operateee
Whole Foods543 F.3d at 1039 (a core group of “partaty dedicated” cstomers may support
a finding of a relevant market when “particuténcumstances dictateaha product ‘is the only

realistic choice™) (quotinguperTurf, Inc. v. Monsanto C&60 F.2d 1275, 1278 (8th Cir.

1981)). Atthe same time, no entdther thanan electricity-generating utility with a SPRB-
coal-fired EGU would have any use for SPRB coal. Therefore, there are distinct customers for
SPRB coal.

d. Distinct characteristics

The FTC has presented extensive evidence that SPRB coal has distinct and desirable
properties relative to other coand other fuels more generallgee generallyPPFF 11 24-34.
Because SPRB coal sits in thick beds close to the surface of the earth, SPRB mines are more cost
effective than mines in other U.S. coabimes. PX2758-013; PX9168-001. SPRB coal also has
low sulfur, sodium, and ash contents relative to other coals. PPFF 1 25-27; PX9038-001; Tr.

Vol. 1B (Meyer) 20:1-19 (Ameren solicits bids for what it calls “ultra-low sulfur” coals to

remain compliant with emissions stand
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- PX8001 (Hill Report) 94 n.227. SPRB coaahas a specific heat content,
typically in the 8,400-8,800 Btu rang®PFF § 29; PX8001 (Hill Report) 1 96.

SPRB coal customers consistently testified that they value SPRB coal because of its
distinctive propertiesSeePPFF  28see, e.g_
- values ultra-low sulfur coal and has evejected the lowest-price bid from Eagle Butte
in favor of higher priced offerings that met $tslfur needs); Tr. Vol. 2B (Romer) 96:4-7 (Xcel

sources SPRB coal to generate power because “our boilers were designed for [SPR'oaI]”);

_ plants burn only SPRB coal because SPRB coal
“has the characteristics that the units were designed —

- coal-fired units are designed to burn lovif@uPRB coal); Tr. Vol. 2A (Peterson)
34:10-35:6 (SPRB coal works best in Evergy’s doald generating units because of its sulfur
dioxide, sodium and ash conte_ does not purchase coal from the
lllinois basin because of its highsulfur and sodium). Failure to use SPRB coal can result in
operational issues and harmiilers. Tr. Vol. 8A (Benha) 72:19-73:8 (SPRB coal is
important to Minnesota Power’s generation because higher sodium content in NPRB coal can
plug boilers); Tr. Vol. 2B (Ruhl) 20:3-11 (8B coal is typically between 8,300 to 8,900 Btu,
which OPPD can burn in its coal-fired units).

SPRB customers also testified that they see the ability to stockpile SPRB coal as an
advantage over alternative fuels. PPFF {T80Yol. 3B (Sandlin) 125:9-126:4 (the ability to
stockpile and “survive off [inventory piles for a while” isn advantage of coabee alsdrr.

Vol. 2B (Romer) 96:4-7 (describing ready avhildy as a reason why Xcel sources SPRB coal
to generate power)Natural gas cannot beoskpiled, leaving power producers at risk of

interruptions due to frozen pipelines or capaconstraints during periods of high demar@ke
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_ (the ability to stockpile is an advantage of coal over natural
gas)— (“Natural gas has restrartis on delivery in winter, capacity

restrictions in winter months, like the recent polar vortex, and therefore, the natural gas could not
get delivered to our—our combinegcle gas plants. With coal, we store coal on the ground, so
we always know we’re reliable. That’s the backbone of our reliability to our customers and to the
market because we already have the energytenrsady to be used.”). Renewable energy
sources also cannot be stockpiled and are subjeettural fluctuations in sunlight, wind, or
precipitation. SeeTr. Vol. 3B (Sandlin) 93:23-94:18 (powplants fueled by wind were unable
to run during the polar vortex while coal plantsrgvable to run and supply electricity); Tr. Vol.
1B (Jones) 81:12-24 (SPRB coal-fired capacity@e valuable than the same amount of wind
capacity because coal is reliable and wind igmiient). And transmission constraints affect
the availability of wind energy. Tr. Vol. 2A @&erson) 43:13-44:6 (testifying that wind is not a
reliable source of energy for Evergy becausewtind does not always blow, and transmission
can become constrained).

Defendants made little effort to dispute the plain fact that SPRB coal has the above
distinct characteristics. Therefore, the QGdwas no trouble finding that the SPRB coal market
satisfies this factor of thBrown Shoanalysis.

e. Unique production facilities

It is even easier for the FTC to sétithe “unique productin facilities” prong oBrown
Shoe Only coal suppliers operating in t8®RB produce SPRB coal. JSUF 1 17-21. SPRB
coal suppliers’ production facilities—i.e., coal mines and related processing facilities—are
entirely different from facilities related to the production of natural gas or other fQetapare

PX6031 (Gurgenli) 42:4-23 (describing surface coal miniagd,PX9168-0001-03 (EIA article
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on mining and transportation of coahdPX8001 (Hill Report) 1 24-26yith PX8001 (Hill
Report) 1 71 (describing production and transportation of nagasd. Defendants do not deny
these obvious facts.

f. Conclusion oBrown Shoanalysis

Defendants have establishtbat there is industry and plidrecognition of a broader
energy market and that SPRB coal prices are,nmesextent, related to naal gas prices. But
their success does not entail the FTC’s failure.ti@ncontrary, the FTC has established not just
industry recognition of a distinct SPRB coal n&trkbut also that SPRB coal has distinct and
desirable characteristics, tirect customers, and unique protloo facilities. And while the
strength of Defendants’ showirnyg the relationship between tpeces for natural gas and SPRB
coal does weaken somewhat the FTC’s claim that SPRB coal has “distinct prices,” the Court
finds that the FTC produced enough evidence to satisfBtioatn Shodactor as well.

3. Conclusion: SPRB coal is relevant product market.

The FTC has presented both economic ana(ysithe form of the HMT) and practical
evidence that the SPRB is a relevant produatket under traditional antitrust analytical
methods and precedents. That is all they netmdd to justify the Court analyzing the effects
of the proposed JV in that market, and they accomplish&ki. Cont’l Can C9378 U.S. at
458.

The Court is persuaded that there is meaningful competition between SPRB coal and
other sources of fuel used tongeate electricity, and that thest@f natural gas influences the
price of SPRB coal. Ultimatglthough, Defendants’ arguments do not cohere into a powerful

enough case to persuade the Court to ignore bethatrowest market pigiple and the standard

analytical and economic tools provided by the FTC, which overwhelynsugiport the existence
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of a distinct market for SPRB coal in whicnsumers likely would be forced to accept a
SSNIP.

For the foregoing reasons, the Court finds that there is an “economically significant
submarket” of SPRB coal onlyBrown Shoe370 U.S. at 325. The Court will conduct the
remainder of its analysis of the proposi&din the context of that market.

B. Relevant geographic market

The second half of market definition isdetermine the relevagieographic market.
Syscel1l13 F. Supp. 3d at 48. The Supreme Court has stated that, for Section 7 of the Clayton
Act, the relevant geographic market is “theaam which the goods or services at issue are
marketed to a significant geee by the acquired firm.Marine Bancorp.418 U.S. at 620-21.
Stated differently, “[tjhe propeguestion to be asked . . . [is] where, within the area of
competitive overlap, the effect of the merger on competition will be direct and immediate.”
Phila. Nat'l Bank 374 U.S. at 35%ee also Cardinal Healtii2 F. Supp. 2d at 49 (citation
omitted) (internal quotain marks omitted) (stating that theéeneant geographic market is “the
area to which consumers can practically turrefternative sources of the product and in which
the antitrust defendants face competition”)kd.the product market, the geographic market
must “correspond to the commeidaiealities of the industry anoke economically significant.”
Brown Shog370 U.S. at 336-37 (footnote omittddjternal quotattn marks omitted).

SPRB coal supplier mines are located exeklg within the Southern Powder River
Basin near Gillette, WyomingPX8001 (Hill Report) Fig. 2. SPRB coal cannot be mined
outside the SPRBd. 1 87, and customers cannot purcHaB&B coal from any mines outside of

the SPRE || 7' Vo' 2B (Rupil0:14-17. By finding the SPRB

coal market to be the relevgmoduct market, then, the Courtsheffectively also defined the
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relevant geographic markelDefendants have not arguethetwise. Accordingly, the Court
finds that the SPRB is the relevant geographic market.
Il. FTC’s Prima Facie Case for Likelihood of Anticompetitive Effects
Having found that the FTC has carried its burdéestablishing a relevant market for
SPRB coal, the Court turns next to “the likeljeets of the proposed [JV] on competition within
that market.”F.T.C. v. Swedish Match31 F. Supp. 2d 151, 166 (D.D.C. 2000). “If the FTC
can make a prima facie showing that the [JV] will result in a significant market share and an
undue increase in concentration” in the relevantketathen “a presumption is established that
[the JV] will substatially lessen competition.’ld.; see also Phila. Nat'l| Bank374 U.S. at 363
(“[A] merger which produces a firm contrailj an undue percentageash of the relevant
market, and results in a significant increase in the concentration of firms in that market is so
inherently likely to lessen competition substantially that it must be enjoined in the absence of
evidence clearly showing that the merger is not likely to have such anticompetitive effects.”).
“Market concentration is function of the number ofriins in a market and their
respective market shares&rch Coal,329 F. Supp. 2d at 123. A common tool used to measure
changes in market concentratioritie Herfindahl-Hirschmann Index (HHIE.T.C. v. H. J.

Heinz,246 F.3d 708, 716 (D.C. Cir. 200kge alsdsuidelines § 5.3. HHI figures are

“calculated by summing the squares of the individual firms’ market shares,” a calculation that
“gives proportionately greater weight teetlarger market shares.” Guidelines 8§ 5.3.
“Sufficiently large HHI figures establish the FTC’s prima facie case that a merger is
anticompetitive.” Heinz,246 F.3d at 716.

In support of its prima facie case, theG-inakes a market share argument based on the

HHI, which it then supports with evidencelt#ad-to-head competition between Peabody and
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Arch; evidence that SPRB coal customers would not be able to protect themselves from a price
increase; and an argument that just suphce increase is likely from the proposed JV.

A. Market share calculation

The Merger Guidelines, which provide “a uddflustration of the application of HHI,”

F.T.C. v. PPG Indus., Inc798 F.2d 1500, 1503 n.4 (D.C. Cir. 1986), state that a market with an

HHI above 2,500 is considered “highly concentrated”; a market with an HHI between 1,500 and
2,500 is considered “moderatalgncentrated”; and a market with an HHI below 1,500 is
considered “unconcentrated,” {dalines § 5.3. Also according to the Guidelines, mergers that
result in “highly concentrated markets that insehn increase in the HHI of more than 200
points will be presumed to be likely to enhance market powdr.'In Heinz,for example, the
D.C. Circuit held that an increase in Hby 510 points “creates, by a wide margin, a
presumption that the merger will lessen competition.” 246 F.3d at 716.

Dr. Hill calculated that Peabody and Arch haveombined market share of 68% when
measured by production volumes. PX8001 (Hilp&#) Fig. 22. Dr. Hill's calculation is
consistent with Peabody&sdinary-course documentge, e.gpPX1681-007; PX1141-004, and
documents from third partieseePX5536-001; PX3021-001; PX5535-00Dr. Hill calculated
market shares and the HHI using 2019 mine pectidn data, and hetind that the JV will
increase the SPRB coal market’'s HHI by 2,258 points, from 2,707 to 4,965. PX8001 (Hill
Report) Fig. 22, 11 155, 158. In other words, the JV would take an already “highly
concentrated” market—at 2,707— and makaritmore concentrated byearly doublingts
HHI—to 4,965. The increase of 2,258 points is flidlyr timesthe increase that the D.C. Circuit
deemed to have created a presumption of anti-competitive effects “by a wide métginz’

246 F.3d at 716. Dr. Hill performed the samegkitions based on HHilgures in all years
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from 2008 to present, and the JV would have been presumptively illegal in every one of those
years. PX8001 (Hill Report) 1 160 and Fig. 24.

Tellingly, Defendants’ experts do not contest the accuracy of Dr. Hill's calculations of
market share or market concentrati®tPFF § 65. Even more here thatginz then, the HHI
calculation “creates, by a wide ngan, a presumption that the merger will lessen competition.”
246 F.3d at 716.

B. Head-to-head competition

“Courts have recognized that a merger that eliminates head-to-head competition between
close competitors can result inbstantial lesseningf competition.” Sysco 113 F. Supp. 3d at
61; ®e also Heinz246 F.3d at 717-19 (holding that elimiioa of competition between second-
and third-largest jarreldaby food manufacturers would weaken competiti8Bmedish Match
131 F. Supp. 2d at 169 (finding a likelihood oflateral price increase where merger would
eliminate one of Swedish Match’s “primary direct competitorStiples | 970 F. Supp. at 1083
(finding anticompetitive effects where the “merger would eliminate significant head-to-head
competition between the two lowest cost and lowest priced firms in the . . . market.”); Guidelines
8 6 (“The elimination of competition between two firms that results from their merger may alone
constitute a substantialdeening of competition.”). In suchrcumstances, a merger “is likely to
have unilateral anticompetitive effect if the acquiring firm will have the incentive to raise prices
or reduce quality after the acqitiisn, independent of competitivesponses from other firms.”

H&R Block 833 F. Supp. 2d at 81.
There is extensive evidence in the recoat 8PRB coal customers benefit from head-to-

head competition between Peabody and A®eePPFF 1 70-71, PX2376-0-

I
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parties’ own bidding datmses, as well as shipment dataintained by the EIA, sh(-
I 55001, (Hil
Report) 11 169-78, Figs. 25-28. Those lost busiopportunities are reflead in the parties’
ordinary course documents debog customer negotiations response to competing bids from
each other.SeePPFF 11 76-77 (collecting sources).

Some of this head-to-head competitiomifests as competitive bidding through the RFP

process. Tr. Vol. 5B (Lang) 17:8-11 (agreeingtttin general,” “the price that Arch receives

for SPRB coal is determined bygwiations between Arch and its customers”). At the hearing,
Mr. David James, a Peabody Director of Sa#leMarketing, and Mr. Rowdy Smith, Arch’s

Senior Vice President of Domestic Thermal Cdacussed several examples in which the offers
provided by competing SPRB coal suppliénsjuding from Peabody and Arch, affected
negotiations with potential buyers of th8iPRB coal. PPFF {{ 79-81. Similarly, customers
called by both sides testified to specific instances where they benefited from competition through
the RFP process and securedenadvantageous pricindd. 19 82-87, 89, 91-92 (collecting
testimony from representative_
- Other customers did not testify to specifistances of competition but spoke more
generally from their business experience of the value they perceive from a competitive bidding
process.ld. 11 88, 93-97 (collecting testimony from representativ_
_ Other evidence shows that cusemnbenefit on non-price terme.g,

volume flexibility, which allows a customer to bring forward or push back SPRB coal deliveries

based on expected versus actieanand) because of headkead competition between Peabody

and Arch. Id. 9 98-101.
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C. Customers’ inability to protect themselves from a price increase

A number of FTC’s SPRB coal customer wises testified that they could not protect
themselves against an SPRB coal pricegase. For instance, a representati-
testified that it would continue buying SPRB coal for its eamals even if the mine-mouth price
for SPRB coal increased by 10 percent becausmits would still be profitable, but the higher
prices for SPRB coal would mean that ratepayers would ultimately pay a higher price. PPFF
1 102— A representative - testified that it would not
stop purchasing SPRB coal if prices increased by 5 percent because it lacks enough generating
capacity from all other forms of power to méstobligations without SPRB coal. PPFF { 103;

_ A representative - tesid that it would not switch

to fuels other than SPRB coal if prices increased by 5 percent because its EGUs are designed to
burn SPRB coal. PPFF | 1_ Other customers provided
similar testimony. PPFF 1 105-09.

In response to the FTC’s impressive shayyiDefendants point to the testimony of one

customer who reluctantly conceded counsel’sréissethat “there is sme negotiating power in

the hands of the coal consume_ and one letter from an economic
consultant containing a single semte to the effect that, du_
_ Based on that evidence alone, Defendants ask the Court to find that

coal purchasers are sufficienigphisticated entities to reseprice increase, even from an
entity that controls a two-thirds share of the SPRB coal ma8etDPFFCL { 233 (quoting

Gen. Dynamics341 F. Supp. at 559 (“sophisticated, kilenlgeable purchasers wield[] great
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economic power and hav[e] formidable bargag strength”)). Considering the volume of
documents, testimony, and analysis produceatigimatter, that is a slender reed.

In addition to a lopsided evidentiary shogj the Court has the bdit@f a real-world
event study to facilitate the evaluation of the parties’ competing arguments: the recent increase

in the Black Lung Excise Tax (“BLET”). THBLET, which is imposed by Congress, increased

at the beginning of 2020. Px6046 (Gall)) 134:18-13 | N NG

_ PPFF 1 141—despite the supposed downward pressure exerted by low

natural gas prices and the riskcoal plant retirementsSeeSection I.A.1.4ii, supra And the

FTC presented testimony from five different custastbat they did not reduce their coal burn or

consider reducing the amount of coal tinaly buy in 2020 as a result of that increas®PFF

1 141. While the BLET increase was not quitéaage as what economists use to represent a

SSNIP (typically 5 percent), this recent, real-world example nonetheless provides corroborating

evidence that some customers will indeedibable to avoid a non-negligible price increase.
Counsel for Peabody suggestiding closing arguments thais a matter of contract, it

has always been the case that the BLET, along with any other government surcharge, is passed

through to the customer, and the parties do nowkin advance when such a surcharge will be

imposed, so it is not an apt comparison to otyyees of price increases. Closing Arguments

(Hassi) at 94:12-96:9. Counselther pointed out that Dr. Hi’ analysis was of contracts

entered into in 2019, arguing that the FTC mldd show whether the early 2020 increase has had

an effect in the market because the market participants are now aware of the price ifdtrease.
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As a result, he described the BLET as a “redihg” with respect taletermining customers’
ability to protect themselves from an SPRB price increéke.

Counsel’'s arguments have merit. It is ttiat Dr. Hill did not perform a systematic
analysis of the effect on coal purchaser behavior of the early 2020 BLET surcharge. But the case
study is more than a red herring for two reasdfisst, the Court heard testimonial evidence
from five utilities that the BLET pass-through didt affect their SPRB coal procurement or
burn behavior. While an econonaoalysis of the BLET's effestwould have been welcome,
the testimonial evidence allows the Court to discern that at least some of Defendants’ customers
must absorb price increases. Moreover, Dadats could have produced evidence to the
contrary in the form of customer testimonysates data, but they did not. Therefore, those
customers’ testimongtands unrebutted.

Second, the fact that such pass-through langisagestandard part of coal contracts does
not lessen the BLET’s relevance. If the aafsEPRB coal went up 3% and customers did not
change their coal burns or purcimasplans, that is relevant no ttex the cause of the increase.

If customers could readily switch to burning natgras or use negotiating power to avoid a price
increase, they would, whether the increase waseathby taxes or something else. SPRB coal
customers’ responses (or latiereof) to the BLET, togethevith the related testimony elicited

by the FTC, suggest that they cannot.

D. Likelihood of price increases

Currently, Defendants are both pursuing business strategies that focus explicitly on
reducing output from their SPRB mines. Bady’s President and CEO stated in a Q4 2018
earnings call that its thermal operations, inalgdin the SPRB, “continue to emphasize value

over volume in the face of reduced coal demdndjenerate higher margins for investors.
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PX9104-007. At that time—less than a yedobethe JV was announced—he stated that
Peabody intended to reduce production at NARM by 10 million tons because they “[were] not
generating margins [they found] actage for [their] investors.”ld. The year before,

Peabody’s CFO and Executive Vice President stéiad‘new Peabody isn’t about volumes but
about margins and return.” PX9098-004. Meanwhile, Arch’s strategy is “to harvest the
remaining cash flows [from its SPRB mines] and tiigeproceeds to invest [non-SPRB] assets
or return capital tghareholders.” PX2628-002.

Defendants argue that this Court canmwoipdy assume, based on the FTC’s showing of
“increased concentration in a narrowly defined market” that the JV will have anticompetitive
effects. DPFFCL  223. Such effects are tiselteof “purposeful busiess choices made by the
corporation’s management caldald, affirmatively or by effecto achieve those ends.”
Deutsche Telekod39 F. Supp. 3d at 245. Accordingdefendants, they have presented
evidence showing that it would be self-defeating for the JV to raise prices, while the FTC has
produced “no evidence that Defendants intencige prices” post-JV. DPFFCL {1 223-24. In
light of the above statements of corporatatsgy, the argument that “coal producers have no
incentive to raise prices and further eréateire coal demand,” DPFFCL § 222, is not well-
taken.

That finding is bolstered by Dr. Hill's Cournotodel, which economists use to predict
the effect of changes in concentration in a market, especially in concentrated markets with a
relatively homogenous product like SPRB coal.8PXL (Hill Report) § 180. In order to make
the analysis more favorable to Defendants, Dr. Hill assumed that Defendants would achieve and
pass through the 5.5 percent marginal cost efficesnitiat they claim will result from the JV and

that they would follow through on a pledgeitgplement a 15-cent disant on all contracted
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tons between the date the JV closes and the end of A2R179. He also included the price
elasticity of demand, which captures competition wiiter fuels. Tr. Vol. 4A (Hill) 76:1-5.

Dr. Hill implemented two versions of the Cournot model. The first “baseline” model
assumes that demand for SP&#l remains constant ovgme. PX8001 (Hill Report) § 191.
That version predicts that the JV will lead to significantly higher prices for SPRB coal in every
year from 2021 to 2030, causing total harm to oamers with a net present value of almost $1.7

billion. Id. 1 195-96, Figs. 31-32. The second versiam@®iCournot model assumes an annual

decline in demand for SPRB coa- per year from 2021 to _
_ Id. § 198; PX1621-034. This moddillsoredicts significantly higher

prices for SPRB coal over the next ten years,ingustal harm with a nepresent value of over
$1 billion. PX8001 (Hill Report) Figs. 33-34. Accandito Dr. Hill, “[tlhese results show that
neither the parties’ 15-cent damt nor their claimed marginabst efficiencies will likely

prevent the joint venture from substantially reducing competition, raising prices, and harming
customers.”ld. 1 197.

Defendants object to Dr. Hill's applications of the Cournot model on a number of
grounds, most notably that they fail to incorperdynamic risks such as coal plant closures, the
growth of renewables, or the effect of i coal prices on demanand that his model's
predicted margins do not match observed margins. DPFFQRAZ8. Defendants argue that
Dr. Hill's hypothesized harm falls away wh dynamic effects are incorporated

Dr. Hill's analysis stands up to Defendants’ critiques. His margins are based on
Defendants’ own accounting data. Tr. V@B (Hill) 52:12-53:2;PX8001 (Hill Report) { 250
and Fig. 52 (citing PX2755 and PX1614). And he does not ignore dynamic competition, as

Defendants argue. In his dieing demand version of the Cawt model, he used Peabody’s
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own projections of SPRB coal production volum&kich, according tdr. Galli, take dynamic
competition from other fuels into accoui®X8001 (Hill Report) § 19&citing PX1621-031); Tr.
Vol. 6B (Galli) 7:10-19 (Peabody cadsrs natural gas prices to the “biggest factor” affecting
their SPRB coal forecasts). In his report, Bifl also calculated the total harm to consumers
using faster and slower declirstes of demand for SPRB coalvesll as a variable decline rate
based on Peabody’s exaanaal projections formulated earlier this yeht. § 256. No matter
which figures Dr. Hill used, the Cournot model predicted substantial harm to consudheaits.
Fig. 56.

Dr. Hill also explained the underlying lodior these results: The JV’s anticompetitive
effect “is rooted in the fact that it combines the two SPRB coal suppliers that own the largest,
most important mines in the SPRB. It put®ne set of hands assets that would otherwise
compete vigorously with one another, everdasand fell and other mines ceased to produce.”
Id. § 202. According t- another SPRB coal producer, the JV will “have enough 8800
production capacity and market share to caibre 8800 market pricing which will set the
market for 8400” and will “have the productionpe&ity to take over the entire PRB forecasted
demand from 2021 on.” PX3021-001.

E. Conclusion: FTC has established a presumption of anticompetitive effects.

“Ultimately, this Court need not decisivedyft through various models and theories.”
Tronox 332 F. Supp. 3d at 218ee also Sys¢d 13 F. Supp. 3d at 36-37 (noting that the court
“hesitates to rely on” an expert’s precise caltafes where such calculations are subject to valid
criticism, and concluding that “when evaluated against the record as a whole, [the expert’s]
conclusions are more consistent with the business realities” of the relevant market). The Court’s

task is to determine whether the FTC “hased questions going to the merits so serious,

63



Case: 4:20-cv-00317-SEP Doc. #: 449 Filed: 10/05/20 Page: 64 of 88 PagelD #: 67329

substantial, difficult and doubtful as to makem fair ground for thorough investigation, study,
deliberation and determination by the FTC in the first instance and ultimately by the Court of
Appeals.” Heinz 246 F.3d at 714-15 (intesl quotation omittedsee also Trongx332 F. Supp.
3d at 212. The FTC has cleared that bar.

The FTC’s HHI analysis created a “presumption . . .that [the JV] will substantially lessen
competition” by “showing that the [JV] will resulh a significant market share and an undue
increase in concentration” in the SPRB coal mark&tiedish Matchl31 F. Supp. 2d at 166.

The FTC then reinforced that presumption vathdence that the JV would eliminate head-to-
head competition between Defendants and increase Defendants’ already-existing incentives to
engage in strategic output withholding, to theidednt of its customers. The FTC therefore has
firmly established a presumption that thegwsed JV will have dicompetitive effects in

violation of the Clayton Act.

lll.  Defendants’ Case Against Likelihood of Anticompetitive Effects

The presumption that the JV will substantially lessen competition is rebuttable.
Defendants can either “discredit[] the dataderlying the initial presumption in the
government’s favor,” or “affirmatively show[] whyHe JV] is unlikely to substantially lessen
competition.” Baker Hughes908 F.2d at 991. “The more compelling the [FTC’s] prima facie
case, the more evidence [Defendants] musigpte® rebut it successfully,” though, and here the
FTC's case is quite compellindd.

The proposed JV involves the two biggest predsof the relevant product in an already
concentrated market, and it would create a single entity with 68% market share. That share far
exceeds what the Supreme Court has helta concerning lelef concentration.See Phila.

Nat’l Bank 374 U.S. at 364—65 (a merger resulting sirgyle firm controlling at least 30% of
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the relevant market was sufficient to “raise an inference that the effect of the contemplated
merger . . . may be substantially to lessen competiti@udjitinental Can378 U.S. at 461 (a
merger resulting in a company with 25% marketrstfalls squarely within the principle that
where there has been a history of tendency tdwancentration in #hindustry[,] tendencies
toward further concentration are to be curbed in their incipiency.”).

Some courts have foundarket share to be too crude and have preferred a focus on HHI.
F.T.C. v. PPG Indus., Inc798 F.2d at 1503 (“The FTC and the Department of Justice, as well as
most economists, consider [HHI] superior talseruder measures as the four- or eight-firm
concentration ratios which merely sum up the mashates of the largest four or eight firms.”).
The result in this case is the same. An incredser 2,000 in the HHI index is more than ten
times the threshold for a presumption ohanced market power. Guidelines § 58inz 246
F.3d at 716. And the FTC has produced substantial evidence that the JV would eliminate head-
to-head competition; that SPRB coal customerald have trouble resisting a price increase;
and that such an increase is likely. Thus, Defendants have an uphill climb to rebut the resulting
presumption that the JV will harm competition.

To that end, Defendants argue that custgrharve multiple strategies available for
resisting a potential price increase. They contend that customers will continue to substitute other
fuels for coal because of changes in relativeggrithereby constraining the JV in both the short
term—>by reducing coal burn, deferring deliverand purchasing less coal— and in the long
term—>by retiring their coal EGUs. DPFFCL { 233efendants also argue that the JV will face
competitive constraints from other SPRB coadducers, including through possible expansion

by other SPRB coal producers at their minkek.{ 235.
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None of Defendants’ arguments can detkatpresumption of anticompetitive effects
created by the FTC’s showing.

A. Competition from other fuels and other SPRB coal suppliers

Defendants argue that, “[e]ven if other fuate not a substantial enough constraint to be
included in the relevant product marketstmmers will continue to substitute (through
generation or purchasing) other fuels for ahaé to relative changes in price and thereby
constrain the Joint Venture in both the shamnteby reducing coal burieferring deliveries and
purchasing less coal, and the longer term, biying their coal EGUs.” DPFFCL { 234.
Additionally, they argue that the JV “will alsomtinue to face criticatompetitive constraints
from other coal producers.Id. I 235.

As discussed in SectiorAl.l.a, above, Dr. Hill's actual asticity of demand calculation
incorporates competition from other fuels. Vol. 4A (Hill) 47:21-49:14. There is no dispute
that natural gas and renewables impose sarm@unt of competitive pressure on SPRB coal
producers; the key question is whether such competition is likely to constrain the JV from
harming competition, and Dr. Hil's HMT anadis strongly suggests that it is not.

In addition, multiple SPRB coal customerstiiged about the challenges of switching
from SPRB coal to another fuel source. Renewables are not dispatchable baseload units; they are
intermittent fuel sources that are difficult to store. Customers cannot replace baseload units with
non-dispatchable, intermittent resources. PPFF 144 (collecting witness testimony). Natural
gas prices are projected to rise relative to SB&a8 prices in coming years, making them a less
effective constraint moving forwardd. I 145. And even at current low prices, natural gas
generation is still more expensive than SPRB coal for many custoidefd] 146-47 (collecting

witness testimony).
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Professor Julie Carey, Magiag Director at National Emomic Research Associates,
Inc., argued that Defendants would not want toer&BRB coal prices if it meant that coal units
would dispatch less power because their bids would exceed the market-clearing price. She
determined that a 5 percent SPRB coal pricesiase translated to a $0.28/MwH increase in the
cost of generating power for an average SPRB glant. Tr. Vol. 6A (Carey) 85:18-24. She
then applied the price increase to several dispatch stacks, comparing the generating costs of
SPRB coal units supplied by Defendants to the addtse next units in the dispatch stacks that
are not also supplied by Defendamds,at 91:8-23, finding that even athcost differences affect
the likelihood of an EGU bidding below the rket-clearing price and being dispatched. at
51:3-53:9

Surely it is true that the lower the price of coal, the lower a unit costs to operate, the
lower the utility can bid into the 1ISO, making that unit marginally more likely to dispatch. And
so, all other things being equaliedest increase in the cost of coal, translated directly into an
increase in a utility’s bid for its coal EGU, could move the unit up the dispatch stack, reducing its
odds of dispatching. But all other things areemtal. Tr. Vol. 6A (Carey) 73:25-74:5 (“In the
real world, the sale of electricity and the competition that exists is highly complicated.”)
Professor Carey’s analydmslls us nothing aboutow muchany particular unit's odds of
dispatching would be impacted by the hypothekizece increase, which would depend on not
just the commodity cost of coal but alsonpather factors, starting with where the unit’s
original bid was situated relative to the market-clearing price. If it started out well below the
market-clearing price, a modest increase ibitiswould be unlikely to affect whether it

dispatchesd? Also relevant would be all of the other factors that go into the utilitig$or that

12 0ne utility representative testified that its coal units are so far “in the money” that an increase of 50%
in the cost of coal would not cause them not to run: “[T]he units still run, it’s jughttamargin that
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unit, as ISOs make dispatch decisions basadtibiies’ bids, rather than their costs. PX6029
(Kimm) 30:18-25 (units dispatch “based on thdfeo... not necessarily their cost”). Witnesses
testified that the factors affecting bids are nmf@di Tr. Vol. 1B (Meyer) 42:11-43:2 (bids into
MISO account for a “whole host of other paramgtéeyond cost to operate EGUS); Tr. Vol. 6A
(Carey) 79:6-25 (EGUs in ISOs employ multiple bidding strategies). Plus there are various
considerations that might cause a unit to be dispatched out of order or self-corhirBes.

e.g, Tr. Vol. 1B (Meyer) 40:11-42:2 (coal units may self-commit because the RTO day-ahead
market does not capture the associated with starting astbpping a coal-fired generating

unit);_ (ISOs may pick a higher cost generating unit over a lower

cost generating unit if the higher cost unit provides another benefit such as reliability or
alleviation of transmissiononstraints_ (same).

In sum, the dispatch of generation units in wholesale electricity markets is complex and
involves many interrelated factors. PPFF {1 155-165. It seems unlikely that an increase in the
mine-mouth price of coal wouldanslate neatly into a single effect over all units bid in by all
utilities into all ISOs. But even if it did, it wodibe impossible to know how much of a deterrent
it might be to increasing coal prices withémbwing how such an increase would affect the
ability of coal EGUs talispatch Tr. Vol. 6A (Carey) 74:19-75:24 (an EGU'’s variable cost is

not the sole determinant of whether that unit generates electricity).

they were making shrinks and shrinks and shrinks as the coal gets more expensive, and all that means is
that my customer rates ultimately are higher and higher and hib

13 Self-commitment is an exception to the “least-cost dispatch” rule: when certain EGUs are bid into
ISOs as “self-committed” or “must run,” the utility is directing the ISO to operate the unitlieggmof its
variable costs. Tr. Vol. 6A (Carey) 80: In most circumstances,
self-committed units dispatch economically, PX9191-001; Tr. Vol. 6A (Carey) 81:17-82:1, and

uneconomic self-commits are highly discouraged by ISOs and regulatory authorities, as they are
inconsistent with least-cost dispht Tr. Vol. 6A (Carey) 33:9-33:14.
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The FTC also points out that ISOs atig@perate today, so SPRB coal buyers are
presumably already exercising any leverage thay have in their negotiations with SPRB coal
suppliers based on the fact of inter-fuetngeetition in the ISO market. PPFF 1 153-54.
Moreover, as discussed in Section II.C, aholre BLET pass-through illustrates that a price
increase of a similar magnitude to that which was considered by Professor Carey is unlikely to
have a meaningful effect on cqalrchases, suggesting that itiidikely to meaningfully affect
coal dispatch. Professor Carey’s analgisies not suggest anything to the contrary.

And as will be described gteater length in Section 111.C, below, it is unlikely that the
other SPRB coal producers, which collectivelytrol about 32% of SPRB coal production, will
be able to expand output sufficiently to impose a meaningful competitive constraint on the JV.

A representative from NTEC, the third-larg&RB coal producer and the owner of the

antelope min
I 75009 (Tipton) 166:12-
167:3. Kiewit, another SPRB coalgolucer, believes that the JV _
I 73021001

B. Arch’s diminished competitiveness in the but-for world

The Eighth Circuit has instructed that “when examining a merger, a court must
necessarily compare what may happen if the margaurs with what may happen if the merger
does not occur.’Nat’l Tea Co, 603 F.2d at 700. And Defendantswghat Arch, in particular,
will struggle if the JV is enjoinedSee also Arch CoaB29 F. Supp. 2d at 153 (“A weak
financial condition, or limitd reserves, may mean that a campwill be a far less significant

competitor than current market share, or production statistics, appear to indicate.”).
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Arch argues that it will become a fass important SPRB coal supplier-
I P FCL T
232. Arch recently has operated at a loss in the SPRB, with losses in the second quarter of 2020

o-cents per ton. Tr. Vol. 5A (Lang) 82:4-18he company claims that, absent the JV, it will

_ which would allow Arch to focus on its
most profitable operations in the hopes of earning positive margi_
I 'C. ot 100:5.25.

First, the Court notes thatrch’s underlying Iogic_
_—supports the Court’s finding thatelparties have the incentive and

intention to maximize profits by cutting output.

Second, Defendants explicitlysgiaim any reliance on the flag firm” defense; rather,
they draw the Court’s attention to “thedustry’s struggles and the impact they have on
Defendants’ employees and local economies and communities when assessing the balance of
equities.” DPFFCL 1 256. The Court certainly does take note of all of those circumstances. But
no matter the outcome of this proceeding, Ardtay] made [its] decision” to “pivot[] away”
from SPRB coal production. Tr. Vol. 5A (Lang)2Z:8-15. In other words, while Arch and the

State of Wyoming believe that the JV mayph&void unplanned job losses, Arch ultimately

ntencs N " or wthout the > [

_ Id. at 100:8-25. To the extent thaédle realities affect the balance of
equities, the Court will consider those arguments at the proper time. They do not alter the

Court’s analysis of the JV’s likely competitive effects.

70



Case: 4:20-cv-00317-SEP Doc. #: 449 Filed: 10/05/20 Page: 71 of 88 PagelD #: 67336

C. Expansion by other SPRB coal producers

Lastly, Defendants argue that other SPRB coal producers will expand to offset any
decrease in production caused by the JV.

As an initial matter, Peabody and Arch agtleat greenfield entry into the SPRB coal
market is “unlikely.” PPFF § 181. The financial and regulatory barriers to entering the SPRB or
obtaining licenses to expand into new areas within the SPRB are immense, and Dr. Hill testified,
without rebuttal from Defendants, that it woul#tdd'a very long time” for a competitor to enter
the market or expand existing mindd. 11 182-184. In light of this uncontroverted testimony,
together with the facts that coal plants are retiring and no new coal plants are being built, the
Court finds that it is unlikely that any new coal mines will open in the SPRB or existing mines
will obtain regulatory approval for an expansion into new areas within the SPRB.

UndeterredDefendantarguethat the JV will face competition from other coal producers
who can expand output at their existing minefiaut need for regulatorgpproval osubstantial
up-front expense. DPFFCL {1 235-38. Dr. Ba#stimated that SPRB coal producers other
than Peabody and Arch had at least 70.5 milioms of excess capacity in 2019, which roughly
equals Black Thunder’s annual output. DX4001lil@aReport) 1 91. Defedants contend that
this excess capacity will only grow as demand continues to decline due to additional coal EGU

retirements and shifts towards natural gasranéwables. DPFFCL { 236. They point to

Kiewt and NTEC in partcul-
I | 25 They also note hat

other SPRB coal suppliers “compete and frequesithybusiness in RFPs against Defendants

today, and there is no reason to belithay would not continue doing sold. 1 237.
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Citing testimony from industry pacipants, the FTC counters that “existing firms are
unlikely to invest capital in increasing outputhiapes of capturing share from a massive JV with

a dominant position.” PPFF § 185. NTEC’s Aofe mine, the closest rival to Black Thunder

and nary, -
I <. o
I ol 25 (Romer) 101:17-

102:17. That testimony aligns with the depaositiestimony of Mr. Harry Tipton, NTEC’s Chief

Marketing and Operating Officer, who stated _
I - <5009 (Tipton) 127:15-128:6.

FM Coal’'s mines are smaller and produce loweat and higher-sulfur coal that is a poor
substitute for coal from NARM or Black Thunder. PPFF § 135. Kiewit pIz_
-]
_ PX3022-009. No one contends that Blacks Hills or WFA, which both own
much smaller mines that produce lower-heat and higher-sulfur coal, could replace any
meaningful portion of the coal currensypplied by NARM and Black Thunder. PPFF { 189.
Additionally, some customers do not even sobaits from suppliers other than Defendants
because of the design of their EGUd. § 191.

Dr. Bailey’s argument about possible expansion by Defendants’ competitors rests on an
assumption that every one of them coulgand their annual production to their maximum

annual delivered tons from 2010 through 2019.4DXL (Bailey Report) gL 60. While that

14 Dr. Bailey argues that these mines are competitively meaningful because any coal purchased from these
two mines would free up coal at rival mines. 4001 (Bailey Report) 1 90. However, she discusses
magnitudes of several hundred thousand tons perigearhich is around one percent of the annual
production of Black Thunder alone.
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measure may describe what is geologicpbtgsible(although her methodology debatable), it

is not the relevant measure for antitrust analyBi3..C. v. ProMedica Health Sys., In8lo. 3:11

CV 47,2011 WL 1219281, at *57 (N.D. Ohio Mar. 29, 2011) (“Defendants must show both that
entry islikely—meaning both technically possible [] and economically feasible—and that it will
replacethe competition that existed prior to the merger.”) (cit@agdinal Health 12 F. Supp.

2d at 56) (emphasis in original). Dr. Bgileas not provided the Court with what is

economically and geologicalfgasiblein the next several year©n the other hand, the FTC has
presented ordinary course business docunaristatements from decision-makers at rival
SPRB coal producers that cleanhgicate that no other producer lilas desire or wherewithal to
expand production to an extent that would meaningfully reduce the likely anticompetitive effects
of the JV.

Lastly, the Court notes that Defendaragjument that SPRB coal suppliers would
provide meaningful competition with the JV dligh the RFP process is in tension with their
broader argument that the RFP process playsmparatively insignificant role in constraining
the cost of SPRB coal. Moreover, as noted abbDefendants’ ordinargourse documents show
that the individual Defendants are more likely to lose bids to one another, as opposed to other
SPRB coal producers.

Accordingly, the Court concludes that expansof rival SPRB coal producers is unlikely
to offset the likely anticompetitive effects of the proposed JV.

D. Conclusion: Defendants fail to rebut evidence of likely anticompetitive effects.

Based on all of the evidence presented, therCfinds that, “because the proposed [JV]
would eliminate head-to-head competition between the number one and number two competitors

in the market for [SPRB coal],” the JV is likely to lead to anticompetitive effects in that market.
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Syscel1l13 F. Supp. 3d at 65. Evidence of probalnli¢éateral effects strengthens the FTC'’s

prima facie case that the merger will lessen competition in the national customer rSaxket.
Heinz 246 F.3d at 717 (footnote omitted) (findingththe FTC’s market concentration

statistics are bolstered by the indisputable fact that the merger will eliminate competition
between the two merging partiest¥hole Foods548 F.3d at 1043 (Tatel, J., concurring)

(citation omitted) (internal quation marks omitted) (“[T]here can be little doubt that the
acquisition of the second largest firm in the matkethe largest firm in the market will tend to
harm competition in that market.”). This finding is bolstered by both Defendants’ stated goal to
restrain production in ordé¢o increase margins.

Defendants present severabuttal arguments, but they are unavailing. While there is
evidence that SPRB suppliers compete with ediclr and with other non-coal fuel sources,
many customers testified that thegnnot resist a price increasesabstitute to other fuels in
response to one, and their experience with theBvalidates those claims. Arch is evidently
_ whether or not this Court enjoins the proposed JV, and any other
discussion of Arch’s competitive position in the but-for world is more appropriate for the
balancing of the equities. There is no prospect for new SPRB coal mines to open, and existing
SPRB coal suppliers are unlikely to expandrth@nes to make up for any reduction in SPRB
coal supply by the JV. Thus, Defendants havled to rebut FTC’s showing that the proposed
JV is likely to have anticompetitiveffects in the SPRB coal industry.

IV.  Defendants’ Claimed Efficiencies
Defendants’ other response to the FTC’s prima facie case is that the JV will achieve

significant efficiencies thaire likely to enhance competition, rather than hinder it.
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The Supreme Court has not sanctioned anciefficies” defense in a case brought under

Section 7 of the Clayton ActSee F.T.C. v. Procter & Gamble C886 U.S. 568, 580 (1967)

(“Possible economies cannot be used as a detenfiegality. Congress was aware that some
mergers which lessen competitioray also result in economies bustruck the balance in favor
of protecting competition.”). Howevgappellate courts and the Hzontal Merger Guidelines
recognize that, in some instancefficiencies resulting from the merger may be considered in
rebutting the government’s prima facie casteinz,246 F.3d at 720 (citations omitted). Where,
as in this case, a court finds high market cotre¢ion levels, defendantsust present “proof of
extraordinary efficiencies” to rebthie government’s prima facie cadel. (citations omitted)
(requiring “extraordinary” effiaéncies to rebut an increase in HHI of 510 poirds§ also Sys¢o
113 F. Supp. 3d at 81-82.

The Court is not aware of any case, and Defendants have cited none, where the merging
parties have successfully retad the government’s prima facie case on the strength of the
efficiencies. See CCC Holding$05 F. Supp. 2d at 72 (stating thadurts have rarely, if ever,
denied a preliminary injunction solely based on the likely efficiencies”). Yet even if evidence of
efficiencies alone is insufficienb rebut the government’s prima facie case, such evidence may
nevertheless be “relevant to the competitive effects analysis of the market required to determine
whether the proposed transactioi substantiallylessen competition.’/Arch Coal 329 F.

Supp. 2d at 151 (citations omitted).

The Court must “undertake a rigaus analysis of the kinds efficiencies being urged by
the parties in order to ensure that those ‘edficies’ represent more than mere speculation and
promises about postrerger behavior.Heinz 246 F.3d at 721. Specifically, the Court must

determine whether the efficiencies are “mergeresfic’—meaning they represent “a type of
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cost saving that could not be achieved wititbetmerger’—and “verifiable”—meaning “the
estimate of the predicted saving must be reasonably verifiable by an independentHh&Ry.”
Block 833 F. Supp. 2d at 89 (internal quotation marks omitted) (cBindelines § 10);

Cardinal Health 12 F. Supp. 2d at 62 (“In light of the anti-competitive concerns that mergers
raise, efficiencies, no matter how great, should not be considered if they could also be
accomplished without a merger.”).

Defendants bear the burden of demonstrating that their claimed efficiencies are merger-
specific,H&R Block 833 F. Supp. 2d at 90, which requiresndestrating thathe efficiencies
“cannot be achieved by either company alone because, if they can, the merger’s asserted benefits
can be achieved without the camgitant loss of a competitor.Heinz 246 F.3d at 722.
Defendants must also demonstrate that their claimed efficiencies would benefit custo@@rs.
Holdings 605 F. Supp. 2d at 74ee alsdGuidelines § 10 (“Cognizablefficiencies have the
potential to reverse competitive harm onlyhiéy are likely to be “passed through to
customers.”)jd. (“It “is incumbent upon the merging firnte substantiate efficiency claims.”).

Defendants claim that the JV will generate significant efficiencies by optimizing
production across mines that are currently opdrs¢parately, thereby reducing the cost of
operations and increasing the output of c&PFFCL  240. Dr. Israel estimated that the JV
will achieve $337.4 to $495.1 million in variable ceavings through the end of the mines’ lives
and $164.4 to $277.8 million in variable ceawings in its first five yeardd. Defendants argue
that these “[s]ignificant variable cost reductions are most likely to encourage further coal
production, reduce coal pricesicato be pro-competitive.1d. § 241. As a result, the JV “will
result in lower prices than would prevail in the but-for world, and will thereby enhance

competition and benefit customerdd. § 242. Further, the JV will better position Defendants to

76



Case: 4:20-cv-00317-SEP Doc. #: 449 Filed: 10/05/20 Page: 77 of 88 PagelD #: 67342

compete in today’s energy marketplace, ensuring that their mines will continue to operate and
providing customers “access to a stable ahdbie supply of SPRB coal in the futureld.
1 243.

A. Verifiability

Defendants argue that their claimed efficiencies are verifiable because the “bulk” of them
“result from joining Arch and Peabody’s d@uous SPRB mines and reducing incremental
production costs.”ld.  245. Mr. Brock Haas, Peabody’s¥iPresident of Mine Finance,
testified about the “Clean Team” process use®bfendants, which inveed professionals from
both companies with experience in mininglancorporating contiguous mine operations in
developing a joint mine plan, comparing that joimne plan to Defendants’ stand-alone plans,
and estimating the JV's efficiencies. Tr. Vol. 8B (Haas) 30:2-39:16. Mr. Haas described the
projected efficien@s that would result from combiningriverly separatproduction operations
to reduce incremental production costs by usirage efficient miningnethods, better utilizing
mining equipment, reducing mine reclamatawsts, and reducing purchasing costs.at 40:3-
46:24. Mr. Lang also testified about these efficiencies, describing how the combination of
adjoining mines would enable more eféiot mining. Tr. Vol. 6B (Lang) 8:25-14:15.

Defendants argue that their projected efficiency figures are credible because they have
achieved—in fact, exceeded—similar efficiencies in similar transactions in which they integrated
contiguous mines into Black Thunder. DPFFCL q 246. In 2004, Arch acquired the North
Rochelle mine from Triton, dissolving moreathfive miles of common boundary, and in 2009,
Arch acquired the Jacobs Ranch mine from Rinto and dissolved a six-mile boundaiyl.

1 59. In both acquisitions, Arch projected sigrafit cost-saving effiencies due to removing

the common boundaries and intaing the stand-alone minek. § 60. Mr. Lang, who was
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integrally involved in both of those previouartsactions, testified that Arch exceeded the
projected efficiencies in both transactiond. § 61; Tr. Vol. 5A (Lang) 114:9-118:25; DX8845-
0019. For instance, at closing of the Jadeaach transaction in 2009, Arch projected roughly
- million in lifetime cost savings; in 2014, after achieving substantial returns in the first few
years after the transaction, Arch projedietadl savings at rough- million. DPFFCL { 61;
DX60291°

The FTC argues that Defendants’ efficiencies are not verifiable because the mine plans
that form the basis of the efficiencies caltiolas are long-term forecasts based on assumptions
that change over time, and they are a “clds®d. PPFF 1 197-99. In particular, the JV mine
plan is not an ordinary course document, Befendants did not disclose the assumptions and
factual foundations that would allow the indluial claimed efficiencies to be verifietd. § 200.
Dr. Israel accepted these assumptiand used them in his calculatiord, § 204, but Dr. Mark
Zmijewski, the FTC’s efficiencies expert, foutitht many of the numbers in the spreadsheets
underlying Dr. Israel's calculations were hard-ahd@eaning that the cells contained digits with
no references to other figures or calculationsgdeging them impossible to verify without more
explanation.ld. T 202.

The FTC provided several examplegltod problems that result from Defendants’

reliance on such assumptions. For instatiee,JV mine plan includes hard-coded numbers

15 Defendants argue that Arch’s customers benefited from both prior transactions because North Rochelle
and Jacobs Ranch were both struggling as stamassets, and the combination allowed Arch to

increase production and lower costs relative tqtige owners’ stand-alone plans. DPFFCL § 63;
PX9065-002. While the FTC argues that these transactions did not benefit customers because SPRB coal
prices increased following these acquisitions, PPREG6, the record does not support the FTC’s claim.

There is a critical distinction between lower prices in absolute terms and lower prices relative to those that
would have prevailed absent the acquisition, andrif@ has not shown that Arch’s prices were higher
post-merger than they would have been absent the merger.
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related to equipment productivity, which measures the anwufitt a machine can move in a
given pit. Productivity estimatese based on the judgment axgertise of one of Peabody’s
engineers. PX6031 (Gurgenli) 165:14-173:17. Zdnijewski complains that he cannot verify
such as assumption without the historical dested to determine equment productivity or an
explanation why the equipmemtoductivity would change by the specified amount if the JV
were consummated. Tr. Y®B (Zmijewski) 140:23-141:3.

The FTC also criticizes the “unfounded asstions” in Defendants’ calculations. PPFF
1 204. As an example, the FTC psitd Defendants’ assumption t_

T
I - 701 1 6

Also problematic, according to the FTi€ Defendants’ assumption that increasing
volume in purchasing will lead to additional- discount across suppliers. PPFF
1 205. Defendants base _ figure on tkpaases they received from a subset of
suppliers who provided nonbinding responses tielaants’ inquiries; they have not verified
that the informal predictions of suppliers wdwhaterialize if the JV were consummated. Tr.
Vol. 9B (Zmijewski) 153:5-155:19.

Additionally, the FTC argues that Dr. Israel did not verify the efficiencies because he
failed to independently idéify the assumptions, factuedundations, and calculations
underpinning the JV mine plan, and his reliancéhenparties’ business judgment and private

conversations renders his analyawerifiable. PPFF { 206. Also, Dr. Israel claimed to test the
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efficiencies with a “sensitivit&’ analysis, but his analysigas less rigorous than Peabody’s
ordinary course standardil.  208.

Finally, the FTC rejects the notion theatidence from Arch’s past transactions
substantiates their claimed efficiencies, because verification of current claimed efficiencies with
past-achieved efficiencies requiesnapping of the individual claimgd. 1 213-14. As an
example of efficiencies from the Triton transaction that do not map onto the efficiency claims in
this case, the FTC points to the fuel efficiemtyhe Triton transaain, which concerned more
efficient routes that consumed less fuel, While_ efficiency in this transaction is
based o |} N }gQb S o 7 214

Defendants respond that the JV mine plabysdefinition, outside the current ordinary
course of Defendantdusiness. DPFFCL § 247. They pant, however, that they used the
same ordinary coursaethodologies and processes thaithse in their stand-alone mine
planning. Tr. Vol. 8B (Haas) 35:9-36:3.

The bulk of the JV’s effi@ncies derive from the physil reality that the seven-mile
boundary separating Black Thunder from NARM is geologically arlpitiad the operational
reality that operating as one mine instead af will make for a more efficient operation. A
customer witness suggested that the possthteemcies were apparent to anyone who had
visited the mines and seen the marinavhich they are separat_

- Based on testimony from Defendants’ emplesy and several customers, as well as
the results of previous analogous mergers unkkemthy Arch, it seems clear that the projected
efficiencies are more than a mirage. Wiblie Zmijewski’s testimonydentified several flaws
with Defendants’ process, attte Court commends his rigor, the Court also has no doubt that

there is truth to Defendants’ claim that the JV is likely to achieve significant efficiencies.
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The Court is, of course, conoed about the fundamental un¥i@bility of efficiencies
that are grounded in the business judgmenBedéndants’ employees. Also, as the FTC’s
examples make clear, some portion of Defetslgrojected efficiencies are unrealistic or
oversimplified. But Defendants have shown that they used a process substantially similar to that
used in the ordinary course of business to deteritmhe anticipated efficiencies arising from this
transaction, and they have supported their claiitfs evidence from past transactions. Thus, the
issues identified by the FTC do not render Ddmnts’ efficienciesvholly unverifiable.

B. Specificity

In addition to being verifiable, claimed effecicies must also be specific to the JV.
Efficiencies are merger-spéciif they “cannot be achieved by either company alorfeT.C. v.

H.J. Heinz Cq.246 F.3d 708, 722 (D.C. Cir. 200%ge alsd5uidelines 8 10 (agencies “credit

only those efficiencies likely to be accomplished with the proposed merger and unlikely to be
accomplished in [its] absence”).

Most of Defendants’ projected efficieiles result from combining Defendants’
contiguous NARM and Black Thunder mines apdimizing them under a joint mine plan.
DPFFCL 1 251. Mr. Haas testified that neitRerabody nor Arch alone could achieve the
synergies offered by the JV because it “would pestmpractical . . . . By getting rid of the
border, it allows you to unlock all these sygies.” Tr. Vol. 8B (Haas) 38:19-39:16.

Defendants also point to their bankruptcy filingshim the last five years as evidence that they
have done everything they can to make their separate operations as efficient as possible.
DPFFCL § 250. They claim to have very limite@ge to continue cuttqncosts as separate

entities. Id.
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The FTC counters that it is incorrect &same that any differences between the stand-

alone and JV mine plans are attainable onlyughothe JV. One significant component of the

claimed efficiencies (N
_ and Arch has bought and sold used draglines, at least

one of which is involved in the pjected efficiencies ithis case. Tr. Vol. 5B (Lang) 19:5-22.

While the parties may prefer no

_ Defendants have not shown that such a sale could not be accomplished in the
absence of the JV. Similarly, the FTC points out_ is
not merger-specific because Arcbuld learn Peabody’s best piiaes through means other than
the JV. PPFF { 220; PX8002 (Zmijewski Report) 11 160-62.

The FTC also argues that Defendants incorrectly assume that any current differences
between Arch and Peabody’s pricing todagivaes from differences in purchasing volumes,
which is belied by evidence showing that certainipg differences refleatifferent preferences
and tradeoffs during negotiations. PPFF {1 221-23. Per the FTC, “Arch and Peabody do not
need the JV to make different contracting choiceéd.’y] 222 (citing PX8002 (Zmijewski
Report) 19 133-41).

The Court agrees with the FTC that some portof Defendants’ claimed efficiencies are
probably achievable without the J\&ee generall{X8002 (Zmijewski Expert Report) 11 131-

72. Still, the underlying logic of the JV iswdeniable. While some of the anticipated
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efficiencies may not be merger-specific, operating the mines jointly will clearly make possible
substantial efficiencies.

C. Other considerations

The FTC raises several other objectionBé&bendants’ efficiencies calculations. The
first, and most compelling, objection is thatf@®edants’ forecasts use, on average a 20-year
horizon. Tr. Vol. 9B (Zmijewski) 125:5-19. All fecasts, including financial forecasts, become
less accurate as the time horizon lengthéds.For that reason, the Merger Guidelines are
skeptical of claimed efficiencies in thestiint future, Guideligs § 10 n.15, and parties
presenting efficiencies claims commonly limit the claims to five years or less, Tr. Vol. 9B
(Zmijewski) 125:20-127:13, as Arch did in the Triton merger. PX2760; PPFF § 211. ltis
therefore noteworthy that Defendants present their claimed efficiencies here over the life of the
mine, rather than over a five-year time horiz This longer time horizon increases the net
present value of the variable cealvings fron_ (over five years)_

(over the life of the mine). DX4003 (Israel Report) T 138.

The FTC also argues that the JV has not demonstrated that it will share efficiencies with
customers because the price forecast includ&efandants’ claimed efficiency analysis shows
_ PPFF 1 224. It points to Defendants’ own price
forecast, as well as statements from customvbisreported that Defendants told them frankly
that they did not expect the price®PRB coal fall as a result of the J\d. at ] 224-25.

That argument is intuitive but unavailing. T@eurt’s objective is to determine the JV’s

likely effect on competition compared to the but-for world in which the JV is not allowatll.

16 The very fact that Dr. Israel calculated and included a five-year efficiencies calculation suggests that he
was aware of the difficulty of projecting savings over the life of the mine.
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Tea Co, 603 F.2d at 700 (“[W]hen examining a merga court must necessarily compare what
may happen if the merger occurs with what rhagpen if the merger does not occur.”). The
fact that the world with the JV does not hawedo prices than the present is not, in itself,
dispositive. Defendants told at least one customer that the JV will forestall price inc.ses.
_ In other words, Defendants statedttprices would rise faster in

the but-for world without the JV. If true, théme JV’s forestalling of price increases is a
cognizable benefit to Dendants’ customers.

D. Conclusion: Even with efficiencies, Defendants do not rebut presumption of
likely anticompetitive effects.

“Even if the savings are neither as great as defendants have claimed nor capable of
precise quantification based on the evidencegmtesl by defendants,” the Court is convinced
that combining the adjacent Black Thunder Almilth Antelope Rochellenines “will inevitably
allow [the JV] to achieve some measafdower costs and higher productivityArch Coal 329
F. Supp. 2d at 153. These efficieagitherefore, are “relevantao assessment” of the likely
state of competition in the post-JV SPRB coal market and provide “some limited additional
evidence to rebut the claim of post-merger anticompetitive effelits.”

That said, even granting Defendants every dollar of their claimed efficiencies (which,
based on the foregoing, is not villgqustified) and making the implausible assumption that they
would pass every penny of those efficien@ado their customers, Defendants’ claimed
efficiencies still would not offset the likely competitive harm to those same customers predicted
by the more conservative version of Dr. Hill's Cournot mo@®eSection 11.D,supra
Therefore, the Defendants’ claimed efficiencies add little to the Defendants’ effort to rebut the
FTC's case that the proposed JV would likely have anticompetitive effects in the SPRB coal

market.
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Even giving Defendants the full benefit of the doubt as to efficiencies, then, they still
have failed to “produce evidence showing that the Fp@iaa faciecase ‘inaccurately predicts
the relevant transaction’s probable effect on future competitid@atiford Health926 F.3d at
962-63 (quotindBaker Hughes908 F.2d at 991). The FTC has succeeded in showing that JV is
likely to lead to anticompetitive effects in theF coal market and is thus likely to succeed on
the merits of its challengender Section 7 of the Clayton Act._15 U.S.C. 88 18, 53(b).

V. The Equities

The Court’s finding that the FTC has edistied a likelihood of stcess on the merits
creates a presumption in favor of a preliminary injunctimwedish Matchl31 F. Supp. 2d at
172. Despite this presumption, “Section 13(b)'sbjic interest’ standarstill requires the court
to weigh the public and private equities of enjoining the [J\8y5c0113 F. Supp. 3d at 86
(citing Heinz 246 F.3d at 726). In conducting that analythe Court is mindful that “no court
has denied a Section 13(b) motion for a preliminary injunction based on weight of the equities”
where the FTC has demonstrated a likelihood of success on the rBanferd 2017 WL
10810016, at *31.

The principal equitable consideration weighing in favor of a preliminary injunction is the
“strong public interest in effective enforcemeiithe antitrust laws and in the FTC having the
ability to order effective relief if it succeeds in an administrative proceedidg.”

“[Clompetition is ourfundamental national economic policy, offering as it does the only
alternative to the cartelization or governmental regimentatitargé portions of the economy.”
Phila. Nat'l Bank 374 U.S. at 372. The purpose of the preliminary injunction is to preserve the
FTC'’s ability to obtain effective relief if the Jig ultimately found to violate Section 7 of the

Clayton Act. Allowing the transaction to meed and then later “unscrambling’ the eggs” upon
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a finding of illegality by the FTC is a “daunting and potentially impossible t&skst0113 F.
Supp. 3d at 87, which supports the issuance of an injunction.

On the other side of the ledger, the QGasiconvinced that the JV will generate
substantial efficiencies, and blocking the transaction will prevent those synergies from being
realized before the completion of the FTC’s administrative proceédiidso, according to the
State of Wyoming in its amicusrief, unforeseen abrupt mistosures and bankruptcies could
result in immediate layoffs affecting the entiratetof Wyoming. Doc. [273-1] at 14. The way
the State sees it, the Court’s choice is betwaebaphazard consolidation via bankruptcies and
“[t]he thoughtful planned ansolidation of coal mines in Wyoming . . .I1d. Similarly, although
Defendants do not make a “failing firm” defense, DPFFCL 9 256, they did present evidence that
Arch faces an uncertain future in the SPRB & IV is enjoined. Tr. Vol. 5A (Lang) 101:1-4
(stating “full energy . . . has been on this JV” émak “it is best not only for our customers but
especially for our employees”); Tr. Vol. 3A (Smith) 65:2_

The Eighth Circuit has instructed that a court “ought to exercise extreme caution” when
considering a request for a preliminary injunction, especially “in an industry . . . experiencing
significant and profound changesTenet Health186 F.3d at 1055. SPRB coal, as well as the
energy industry more broadly, is certainly such an industry. Yet the Court cannot conclude, on
this record, that the JV’s likely benefits—whiare not insubstantial, including significant

efficiencies for Defendants and some mitigation of the decline of Arch and other entities in the

7 The Court notes again that counsel for Defendants has indicated that they will not litigate an
administrative proceeding and will instead abandon the JV if this Court issues a preliminary injunction.
As a result, the practical effect of granting an injunction will be to terminate the JV. However, “the
parties’ stated intention to abandon the transaction prior to the merits proceeding is a private equity, and
cannot on its own overcome the public equities that favor the FFT.'C. v. Wilh. Wilhelmsen Holding

ASA 341 F. Supp. 3d 27. 74 (D.D.C. 2018) (citihginz 246 F.3d at 727, arfsysco 113 F. Supp. 3d at
87).
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Wyoming coal industry—uwill outweigh the potigad harm to consumers from the lost
competition between the two largest producerthe SPRB. PX8001 (Hill Report) Figs. 31-34
(finding net present value of predicted hawmrcustomers from 2021-2030 of between $1.092
billion and $1.946 billion). At the very least, thecord in this case “rais[es] questions going to
the merits so serious, substantial, difficuldaloubtful as to make them fair ground for thorough
investigation, study, deliberatiomé determination by the FTC in the first instance . . Tehet
Health 186 F.3d at 1051 (internal quotations omittedgcordingly, upon weighing the relevant
equities, the Court finds that a preliminary injunction enjoining the JV pending a full
administrative hearing on the nitsris in the public interest.
CONCLUSION

Having considered all of the evidence preseiethis case, the Court cannot help but
return to Judge Tatel’s observationvithole Foods “[T]here can be little doubt that the
acquisition of the second largest firm in the matkethe largest firm in the market will tend to
harm competition in that marketWhole Foods548 F.3d at 1043 (Tatel, J., concurring)
(citation omitted) (internal quaian marks omitted). The FTC has satisfied its burden of
showing a “reasonable probability” that a JV beéw the two largest SPRB coal suppliers would
harm competition in the SPRB coal markBrown Shoe370 U.S. at 325. The JV is likely to
cause unduly high market concentration in the market for SPRB coal, which, despite the
headwinds facing the coal industrs projected to continue supplying a significant portion of the
fuel for electricity generation in the United States for decades to tbifiee evidence offered

by Defendants to rebut the FTC’s prima facie case makes clear that there is meaningful

18 SeeEIA Annual Energy Outlook 2020, Table G6jailable at
https://www.eia.gov/outlooks/aeo/tables_ref.|jpjecting that almost 200 million tons of SPRB coal
will be consumed in 2030, and that annual consumption will remain around 150 million tons per year
through 2050).
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competition between SPRB coal and other fuels, but it does not rebut the FTC’s central claim
that there is meaningful coal-on-coal competition that would be lost if the parties were allowed
to consummate the JV. The equities dsmr granting a preliminary injunction.

The FTC has thus succeeded in showing that, “weighing the equities and considering the
Commission’s likelihood of ultimatsuccess, [the preliminary umction] would be in the public
interest.” Tenet Health186 F.3d at 1051 (quoting 15 U.S.C. 8§ 53(b)). Accordingly, the Court
grants the FTC’s Motion for Preliminary Injunction (Doc. [137]). A separate order accompanies

this Memorandum Opinion.

Dated this 29th day of September, 2020.

ik & g

SARAH E. PITLYK
UNITED STATES DISTRICT JUDGE
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