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The plaintiffs, Center for Biological Diversity, Alabama Center for
Sustainable Energy, Friends of the Earth, GASP, and Southern Alliance for Clean
Energy, filed this lawsuit on behalf of their members alleging that the defendant,
Tennessee Valley Authority (“TVA”), violated the National Environmental Policy
Act, 42 U.S.C. § 4321et seq. (“NEPA”), when it enacted a certain set of rate
changes in 2018. On August 26, 2019, the Court denied TVA’s motion to dismiss.
(Doc. 27). Before the Court is the plaintiffs’ Motion for Summary Judgment (Doc.
37) and TVA’s Motion for Judgment on the Administrative Record (Doc. 43). After
the motions were fully briefed, the Court conducted a hearing on June 26, 2020. For
the reasons that follow, the Court finds thatgreentiffs lack standing under Article

[l of the United States Constitution.
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I. Background

As explained in the Court’s memorandum opinion denying TVA’s motion to
dismiss,TVA is a constitutionally authorized executive branch corporate agency a
instrumantality of the United States created by the TVA Act of 1933, 16 USSC.

831, et seq. One of TVA's statutory objectives is to provide adequate, affordable,
and reliable electricity to more than nine million people in TVA's sestate service
area. TVAgenerates electricity through a variety of methods that it then sells to 154
municipal and cooperative local power companies (“LPCs”), which then distribute
it to residential, commercial, industrial, and governmental customers. TVA also
sells electricity directly to some industrial and governmental customers with large
or unusual power demands. The plaintiffs are environmental groups whose
thousands of members liaad recreaten the areas served by TVA.

In 2018, TVA enacte@ new rate structure for its provision of electricity to
businesses and individual households. TVA's rate change reduced the “wholesale
Standard Service energy rate” and added a-a@gewkss charge.” (Doc. Ik,8), see
also(Doc. 1, p. 1) According to TVA, the purpose of the giadcess charge was to
ensure that all customers, including customers who use distributed energy resources
(“DERSs”), like rooftop solar panels, in addition to power from TVA’s grid,
contributed to the maintenance of TVA'’s infrastructure. TVA'’s rate change also

lowered energy rates for large commercial customers and increased rates for certain



other customers. TVA also lowered the rate it paid to customers who generated their
own electricity through distributed geration (“DG”) systems like rooftop solar
panels. In particular, TVA changed the rate at which it bought such power from
consumers under its Green Power Providers Program. (“GPP Program”). linder t
GPP Program, customers who generated their own power from solar panels were
able to sell that power back to TVA. Part of the 2018 rate chaageondecouple

the rate it paid to GPP Program participants from retail fafiése Court will refer

to all of these changes collectively as the “rate change.”

According to TVA, the 2018 rate change would not change the amount of
revenue collected by TVA nor would it alter any of its operations or require any
changes to its generation or transmission systems. TVA stated that its purpose in
enacting the rate change was to “better align its wholesale rates with underlying
costs.” (Doc. 15, at 7)TVA has explained that customers who generate their own
power still rely on TVA's power grido supply energy when they are unable to
produce enough. TVAlaimed that theate changespecifically the grid access
charge, sought to ensure that these customers contributed their fair share to
maintenance of the power grid.

The plaintiffs have a different interpretation of the 20H8e change.

According to the plaintiffs, T¥'s rate change was implemented as a way to

! The GPP Program was ultimately eliminated in 20109.
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discourage both businesses and individual household from adopting DERS, thus
making them more reliant on electricity generated by TVAhroughout their
pleadings and briefs, the plaintiffs refer to the 2018 chtnge as the “Antbolar
Rate Change.The plaintiffs allege that the rate change disincentivizes the adoption
of DER, which will lead to TVA burning more fossil fuels to generate power,jwhic
will then lead to environmental damage in the areas wherpléntiffs' members
live and recreate

Before enacting the rate change that is the subject of this litigation, TVA
conducted an environmental assessment (“EA”) pursuant to NEPA in order to assess
the probable environmental consequences of its actiovid. stated that it received
1,741 comment submissions from the public and other stakeholders regarding the
probable environmental consequences of its proposed rate change. After completing
the study, TVA determined that its proposed rate change wouldigroficantly
impact the environment and issued a finding of no significant impact (“FONSI”).
Because it found that the proposed rate change would not significantly affect the
environment, TVA did not prepare the more intensive Environmental Impact

Statenent?

2 NEPA requires a federal agency to prepare the most intensive studyyiaonEhental Impact
Statement (“EIS”), only when a major federal action is expected to “signiii¢ affect the
quality of the human environment. 42 U.S.C. § 4332(C). An agency may prepare an EA for a
proposed action in order to determine whether or not an EIS is needed. 40 C.F.R. 8§ 1508.9,
1501.3, 1501.4(b) & (c). If, based on the EA, the agency determines that the impacts of the
proposed action will not significantly affect the environment, then it issues &F&M an EIS is
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[I. Plaintiffs’ Complaint

In their complaint, the plaintiffs allege that TVA’'s EA did not meaningfully
assess the environmental impacts of the 2018 rate change. According to the
plaintiffs, TVA violated NEPA by enacting the rate change based on ajedlie
deficient EA in a manner that was arbitrary and capricious and conaraay tin
violation of the Administrative Procedure Act (“APA”), 5 U.S.C. § ?06The
plaintiffs also allege that TVA violated NEPA by failing to consider the
environmental impacts of its rate change along with the reduction in the DG rate
paid to customers who generate their own electricity, i.e. the changes to the GPP
Program Additionally, the plaintiffs claim thathe 2018 rate changé(a) ‘may
establish a precedent for future action with significant effe$ will have‘highly
controversidl and ‘highly uncertaih effects; (c) is related to other actions with
cumulativelysignificant impacts; and/or (dhreatens a violatiorof the TVA Act,
40 C.F.R. § 1508.27..” (Doc. 1, at 285). Based on those assertions, the plaintiffs
claim that TVA was required to conduct an EIS and, by failing to do so, violated

NEPA.

not required. 40 C.F.R. § 1501.4(c) & (e); 40 C.F.R. 8§ 1508d8generally Dep’t of Transp. v.
Public Citizen 541 U.S. 752, 7568 (2004). “[T]he decision not to prepare an EIS is left to the
‘informed discretion’ of the agencyProvidence Rd. Cmty. Ass’n v. EF#83 F.2d 80, 82 (4th

Cir. 1982) quoting Kleppe v. Sierra Cluyg27 U.S. 390, 412 (1976)).

3 Becaus NEPA does not have its own private right of action, NEPA suits are brought under the
APA. See, e.g., Citizens for Smart Growth v. Sec'y of Dep't of Tra®8p.F.3d 1203, 1210 (11th

Cir. 2012) (noting that the APA “provides for judicial review of federal agencgracand allows
federal courts to enjoin authorities of the United States government”).
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Finally, the plaintiffs claim that TVA violated NEPA by enacting the 2018
rate change before completing its 2019 Integrated Resource Plan (“IRP”).
According to the plaintiffs, the 2019 IRP will address for the first titne
availability and use of DER, the effects of power production on the environment,
and how DER should be considered in TVA’s planning. By enacting the rate change
before that IRP was complete, the plaintiffs say, TVA violated NEPA.

According to the plaintiffs, TVA'’s alleged failure to comply with NEPA will
ultimately harm them by digcentivizing investments in DER, which, in turn, will
increase reliance on T\Agenerated power. Plaintiffs further allege that this
increased reliance will cause TVA to burn more fossil fuels which, in turn, will harm
the environment in the areas where they éind recreate The plaintiffs have asked
this Court to declare that TVA has violated NEPA and the APA; to set aside and
remand the FONSI as well as TVA’s 2018 rate change; and to order that TVA
prepare an EIS regarding the rate change.

[ll.  Standard of Review

As noted, the plaintiffs have filed a motion for summary judgment and the
defendant has filed a motion for judgment on the administrative record. Neither
party addresses the appropriate standard this Court should use in deciding the case.
However, as will be discussed, the Court finds that the plaintiffs lack sggpntim

the extent TVA’s motion seeks relief based on standing, the Court will treat the



motion as one unddteD. R. Civ. P.56. “The party invoking federal jurisdiction
bears the burden of establishing standtagd, at the summarnudgment stage,

such a party can no longer rest on ... mere allegations, but must set forth by affidavit
or other evidence specific factsClapper v. Amnesty Int'l USA68 U.S. 398, 4H4

12 (2013)(internal quotations omitted).

“The court shall grant sumary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” FED. R.Civ. P.56(a). To demonstrate that thera igenuine dispute
as to a material fact that precludes summary judgment, a party opposing a motion
for summary judgment must cite “to particular parts of materials in the record,
including depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including thosade for purposes of the motion only),
admissions, interrogatory answers, or other materi&sp. R.Civ. P.56(c)(1)(A).

“The court need consider only the cited materials, but it may consider other materials
in the record.”FED. R.Civ. P.56(c)(3).

When considering a summary judgment motion, the Court must view the
evidence in the record in the light most favorable to themowing party and draw
reasonable inferences in favor of the fmaving party. White v. Beltram Edge Tool
Supply, Inc 789F.3d 1188, 1191 (11th Cir. 2015j[A]t the summary judgment

stagel,] the judge’s function is not himself to weigh the evidence and determine the



truth of the matter but to determine whether there is a genuine issue for trial.”
Anderson v. Liberty Lobbync., 477 U.S. 242, 249 (1986).Genuine disputes [of
material fact] are those in which the evidence is such that a reasonable jury could
return a verdict for the nemovant. For factual issues to be considered genuine,
they must have a real basis letrecord.” Evans v. Book#&-Million, 762 F.3d
1288, 1294 (11th Cir. 2014) (quotingize v. Jefferson City Bd. of Edu®3 F.3d
739, 742 (11th Cir. 1996))A litigant's self-serving statements based on personal
knowledge or observation can defeat swaryrjudgment.” United States v. Stein
881 F.3d 853, 857 (11th Cir. 2018ge Feliciano v. City of Miami Beacl07 F.3d
1244, 1253 (11th Cir. 2013) (“To be sure, Feliciano’s sworn statements are self
serving, but that alone does not permit us to disregard them at the summary judgment
stage.”). Even if the Court doubts the veracity of the evidence, the Court cannot
make credibility determinations of the eviden€éeliciano 707 F.3d at 1252 (citing
Anderson477 U.S. at 256 However, conclusory statemts in a declaration cannot
by themselves create a genuine issue of material et Stein881 F.3d at 857
(citing Lujan v. Nat’l Wildlife Fed'n497 U.S. 871, 888 (1990)).

In sum, the standard for granting summary judgment mirrors the standard for
adirected verdict. Anderson477 U.S. at 250 (citinBrady v. Southern R. G820
U.S. 476, 479480 (1943)). The district court may grant summary judgment when,

“under governing law, there can be but one reasonable conclusion as to the verdict.”



Id. at 250. “[T]here is no issue for trial unless there is sufficient evedénoring
the nonmoving party . . .. If the evidence is merely colorable, or is not significantly
probative, summary judgment may be grantettl’ at 24950 (internal citations
omitted).
V. Atrticle lll Standing
As a threshold matter, the Court must first address TVA’s argument that the
plaintiffs lack Article 11l standing to bring this lawsuitStanding is a jurisdictional
inquiry, and a ‘party invoking federal jurisdiction bears the burden’ of kstaiy
that he has standing to suéfh. Civil Liberties Union of Fla., Inc. v. Dixie Cnty.,
Fla., 690 F.3d 1244, 1247 (11th C2012) (quotind-ujan v. Defenders of Wildlife
504 U.S. 555, 5611992)). If the plaintiffs do not have standinipen the Court has
no power to hear the cas&€he United States Supreme Court has held that in order
to meet the standing requirement of Article Il of the United States Constitution, a
plaintiff must establish the following:
(1) it has suffered an “injury in fact” that is (a) concrete and
particularized and (b) actual or imminent, not conjectural or
hypothetical;

(2) the injury is fairly traceable to the challengedtion of the
defendant; and

(3) itis likely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision.



Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),,I1528 U.S. 167, 180
81 (2000). A plaintiff must estalish all three elements in order to prove Article 1l
standing. At the motion to dismiss stage, the Court held that the plaintiffs had
adequately alleged facts which, if true, would establish each element above.
However, the Court noted that the plaintiffs would ultimately be required to offer
evidence supporting those allegations.

As noted, the plaintiffs in this case are organizations, not individuals. The
Eleventh Circuit hakeldthat™ [a]n organization has standing to bring an action on
its membes' behalf if*(a) its members would otherwise have standing to sue in their
own right; (b) the interests it seeks to protect are germane to the organization's
purpose; and (c) neither the claim asserted nor the relief requested requires the
participation ¢ individual members in the lawslit. Black Warrior Riverkeeper,
Inc. v. U.S. Army Corps of Enginegr81 F.3d 1271, 1279 (11th Cir. 201&)oting
Am. Civil Liberties Union of Fla., Inc690 F.3d at 124&uoting in turn Hunt v.
Wash. State Apple Adver. Compd32 U.S. 333, 343, 97 S.Ct. 2434, 53 L.Ed.2d
383 (1977)). There appears to be no dispute as the last two elements. Thus, the
plaintiffs’ standing depends on whether its individual members would have standing
to sue in their own right.

To prove individual standing, the plaintiffs have submitted 12 affidavits from

variousmembers purporting to be harmed by TVA’s rate change. TVA argues that
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none of these members have demonstrated their own individual Article Ill standing
leading to the aaclusion that the plaintiff organizations also lack standing.
According to TVA, the individual plaintiffs have failed to prove an injury in fact that
Is fairly traceable to TVA's rate change. TVA also contends that “[tjhe speculative
and attenuated chaof inferences necessary to arrive at Plaintiffs’ alleged injury
also doom their showing of causation.” (Doc. 44, p. 18). The @guees and will
discuss each element in turn, beginning with causation.
a. Causation

TVA cites Florida Audubon Soc'y vBentsen 94 F. 3d 658 (D.C. Cir.
1996)(en banc), a case from the D.C. Circuit, in support of its argutmenthe
plaintiffs failed to show causatiomhis Court findsBentserto be persuasiveThe
court inBentserheld that ‘an adequate causal chain must contain at least two links:
one connecting the omitted EIS to some substantive government decision that may
have been wrongly decided because of the lack of an EIS and one connecting that
substantive decision to the plaintiff's particularized injuryThe plaintiffs have
failed to prove the second link.

In Bentsenthe Treasury Department expanded certain tax crediusler to
incentivize the use of gasoliehanol blends and another fuel additive derived from
ethanol. The plaintiffs claimedthat this would increase the demand for ethanol

therebyincentiviang farmers to grow more corn, from which ethanol can be derived,
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thereby leadindo pollutionand clearing of land for farming. That pollution and
land clearingthe plaintiffs claimedywould thenresultin environmental damage and
damage to wildlife. Like TVA here, the Treasury DepartmerBentserdid not
conduct an EIS regarding their expansion of the tax cr@thé plaintiffs similarly
sought to compel the agency to perform the mowepth study.

The D.C. Circuit held that the plaintiffs lacked standirtgpecifically, the
court found that the plaintiffs failed to demonstrate an injurfagt because they
failed to prove geographic nexus to any asserted environmental injury. The court
also found that plaintiffs failed to prove causatiom. its analysiof causationthe
court held that “[sJuch a protracted chain of causation fails bothulsecof the
uncertainty of several individual links and because of the number of specufdtsre li
that must hold for the chain to connect the challenged acts to the asserted
particularized injury. Id. at670.

The plaintiffs in the present case put fod similarcausationargument
relating to TVA's rate change. According to the plaintiffs, the rate ahavily
disincentivize the adoption of DER, like rooftop solar, thereby ngusier people
to adopt those measures. Because fewer people will &dept TVA will burn
more fossil fuels in its power plants than it otherwise would lmaweder to make

up the deficit. That increased use of fossil fuels will in turn lead to pudhetion
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and, consequentlyp more harm to the plaintiffs’ members’ interests. Thus, there
are several links in thalegedchain of causation.

Thereis no dispute that TVA’'s power plants emit pollution when they burn
fossil fuels to generate power. It would follow that increased use of those plants
would cause an increase pollution. However, it is the previolisk, i.e., that
decreased adoption of DER will lead to increalsething of fossil fuels,thatthe
Courtfinds lacking Throughout their briefs, the plaintiffs have repeatedly stated
this to be a fact. For examepin their brief in support of their motion for summary
judgment, the plaintiffs state that they have “presented the requisite record evidence
demonstrating how changes in TVA'’s rate structures will impact DER investments
—which means TVA will be genetiag electricity that would have otherwise come
from clean energy sourcés(Doc. 38, p. 25);see alsdDoc. 45, p. 12)(stating that
decreased DER investment will “inevitably” lead to increased use of fossil fuel
resources.) According to the plaintiffs, “TVA does not seriously dispute that
reduced levels of DER investment will inevitably mean more polluting fossil fuel
emissions.” (Doc. 45, p. 9). However, as noted in TVA’s response, it does in fact
“vigorously dispute that premise.” (Dot6, p. 4).

According tothe plaintiffs’ own complaint, TVA has been faced with “flat
or even declining’ need for power....” (Doc. 1, p. 1&)oting (Doc. 3611, p.

1)(FONSI). The plaintiffs’ complaint also asserted that less than half of TVA's
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power was generated by fossil fuels with approximately 25 percent of that coming
from the coaffired power plants the plaintiffs’ members complain In TVA’'s
2019 Integrated Resource Plan, it notes that its energy portfolio has become more
diverse over the past decade. ¢D&41, p. 5). The executive summary of the IRP
provides that 54 percent of TVA’'s power generation is carbonutiieging nuclear
power, natural gas, hydroelectric, wind, and solar pover. The plaintiffs have
pointed to no evidence suggestiagy likelihood that TVA would necessarily
choose to use its cefited plants as a substitute for the solar power that would have
been generated frommcreasedconsumer investments in DER. Rather plaintiffs
merely stateipse dixit thata decrease in DER\mestment will necessarily lead to
the increased use of fossil fuels to make up the deficit. There is simply no evidence
of that.

The Court inquired about this assertion at the hearingesetimotions The
Court asked plaintiffs’ counsel: “I know your position is it's inevitable [tinat rate
changesyill result inincreased burning of fossil fuel8ut tell me the true hard
proof on that, other than this is kind of what we foreseejghighis is our belief
(Transcript of motion hearing, pSL Counselresponded‘| can't tell you that the
specific solar array by particular company is going to lead the power plant to run
less on a specific ddy.(Transcript of motion hearing, p. 16He further stated:

[W]e have TVA fossil fuel resourcdabat are generatingollution.
There's no dispute. And we have TVA takaf§rmative actions to try

14



and discourage the energy generatioat would be the substitute for

that fossil fuel generatio®nd I think that's all we- need both under

standing &w andunder NEPA.

(Transcript of motion hearing, p. 16)That answer presents the same problem
because ifpresupposes that DER “would be the substitute for that fossil fuel
generation.”But the plaintiffs have pointed to no evidence that Ti¥'forelikely

to use fossil fuels, as opposed to some other resource in its energy portfolio, as a
substitute for the energy that would have been produced via DER.

During the exchange cited above, plaintiffs’ counsel refereri8ladk
Warrior Riverkeeper, Inc. WJ.S. Army Corps of Engineerg81 F.3d 1271, 1279
(11th Cir. 2015), where, he said, “there were similar arguments about uncertainty of
the power plant impacts(Transcript of motion hearing, pS)L Plaintiffs alsccited
this case in their motion fousymary judgmento support their argument that their
injuries were fairly traceable to the new rate structures. The plaintiffs asserted that
Black Warrior Riverkeepewas “on all fours” with the present case. However, the
Court finds that case distinghible.

In Black Watrrior Riverkeepethe Eleventh Circuit held thaa"plaintiff need
not prove that their injury can be traced to specific molecules of pollution emitted
by the alleged pollutert is enough that a plaintiff show that a defendant disgEs

a pollutant that causes or contributes to the kinds of injuries alleged in thecspecifi

geographic area of concern781 F. 3d at 128(nternal quotations omitted)The
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court noted that the plaintiffs satisfied their burden of proving causatiauec
they alleged that their memberss§d] areas downstream from the foxdpe
streamfilling operations grandfathered under fokallenged permit] Id.

However, the chain of causationBtack Warrior Riverkeepenad one less
link. There, the plaintiffs alleged a procedural injury regarding a permit thatigirec
allowed the defendants to discharge pollutants into a river they Uisélde present
case, the alleged procedural injury is one step removed frontie¢gedapollution.

The plaintiffs contend that the rate change has the direct effdain€entivizing

the adoption of DER whichwill thencauseTVA to emit more pollution.The rate
change at issue did not mandate or explicitly allow™dA burn more bssil fuels.
Rather, it had an effect on peoples’ behavior. That behavior, i.e., not adopting DER,
will allegedly cause TVA to burn more fossil fuel. This is the link in the chain of
causation that the plaintiffs are unable to prove. TBlak Warria Riverkeeper

is distinguishable from the present case.

The plaintiffs also cite té\merican Fuel & Petrochemical Manufacturers v.
Envtl. Prot. Agency937 F.3d 559, 568 (D.C. Cir. 2019), for the same proposition.
However, that case is distinguishable as well. American Fuel the plaintiffs
challenged Congress’ “Renewable Fuel Program” which was designed to increase
the production of clean renewable fyalsch as biofuelsreated fromagricultural

products In that case, the plaintiffs alleged that the program would lead farmers to
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grow more crops for biofuels, which in turn would harm imperiled specié®
defendants iMmerican Fuelargued that the plaintiffs lacked standing bseau
among other things, their proof of causation relied on “predictive assumptiahs” an
the impact of “uncertain incentivesld. at 595.

The D.C. Circuit rejectethe defendant’argument because the plaintiffs had
provided evidence that the biofuels program had led to changes in crop production
that impacted species of concernd at 595 (We have a decade's worth of
information, including the EPA's own Triennial Report, on the effects of the
Program's annual standards.The court also distinguishékat case from its earlier
decision ilBentsen The court held that, unlike the challenged tax credBemtsen
“those standards do not simply establish uncertain tax incentives that might lead
third parties to take actions that harm habitats, but rather directly regulate biofuel
producers who ardefore this court. Id., quotingBentsen94 F. 3d at 670Again,
the chains of causation in these cases are distinguishable.

In the present case, the rate change allegedly hamdivect effect of
disincentivizing DER while inAmerican Fuel the challenged regulation directly
affected thebiofuel producersby specifically requiring them to produce more
biofuels Also, there appeared to be no dispute that increased production of biofuels
required an increase in the amount of crops that would have to be fafiviécs

rate change does not directly regulate anyamee, it does not require or forbid
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anyone from installing solar panets adopting any other clean energy measure
Moreover, tle plaintiffs in this case have pointed to no evideliee the ‘decade’s
worth of information” noted ikmerican Fueto prove their assertion that a decrease
in DER investment will necessarily lead to an increase in fossil fuel use.
Accordingly, the Court finds no genuine issue of material fact as to whether the
plaintiffs’ “injur[ies] [are]fairly traceable to the challenged action of the defentiant
Friends of the Earth, Inc528 U.S.at 180 (2000).
b. Injury in Fact

Even if the plaintiffs could prove a link betwedacreased DER investment
andan increase in the use of fossil fuels by TVA, they have still failed to ghew
requisite geographic nexus between the alleged pollution and gheicular
interests. In support of their contention, plaintiffs have submitted affidavits from
several of their members who assert that TVA’s fmatl powerplants harm the
environments in which they live and recreateee(Docs. 382 to 3813). These
affidavits certainly allege that the plaintiffs’ members are harmed by pollution from
TVA'’s coalfired power plants. See e.g(Doc. 387)(Declaration of Christopher
Irwin explainingthat when the plants run, they emit pollution that “harms me, my

family, and other residents of the Knoxville areaid that his “enjoyment is

diminished by the air and water pollution emitted by the power plants there.”
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However, the declarations fad establish any nexus between the rate change
and increased polluticat a specific power planfAs noted,TVA operates codlired
power plants in order to supply energy to customers across seven Etegest the
plaintiffs could establish that decreased DER investment would lead to increased
fossil fuel use, they have, at best, shown that it wgalterallyaffect a seveistate
area. Such a large geographic area cannot support Article 11l stai@#eGtr. for
Biological Diversity v. United States Envtl. Prot. Agen@37 F.3d 533, 539 (5th
Cir. 2019]“A geographic area as big as th&estern and Central portions of the
Gulf cannot support Article Ill standing.”). The plaintiffs have pointedno
evidence that would connect the rate changedaricreased use of a specific power
plant.

Unlike the plaintiffs inBlack Warrior Riverkeepewho were able to tie the
challenged permit to specific discharges into a river upstream from their locations,
the plaintiffsherehavemerely surmised thadttinvestments in DER decrease, then it
must follow that aoalfired plant near them will run longer than it otherwise would
havethereby causing an injury. They have simply pointed to no evidence that this
Is so. Accordingly, even if they had beeneatdl prove causation, they would still
lack standing because of their inability to sheaw’ injury in fact that is (a) concrete
and particularized and (b) actual or imminent, not conjectural or hypotkietical

Friends of the Earth, Inc528 U.S.at 180(2000).

19



V. Conclusion

Because the Court has determined that the plaifeifesd to prove an injury
in fact and causation, the plaintiffs have failed to demonstrate Article Ill standing.
Therefore, the Court need not address the redressability protige cftanding
analysis. Further, because the plaintiffs lack standimg Courtlacksthe powetro
decide the merits of their NEPA challengéFor the federal courts to decide
guestions of law arising outside of cases and controversies would be inimical to the
Constitution's democratic characterizona Christian Sch. Tuition Org. v. Winn
563 U.S. 125 (2011)Accordingly, the Court stops its analysis here and makes no
findings or conclusions regarding the propriety of TVA’s decision to forgél&n

For the foregoing reasons, TVA’s motion (Doc. 435GRANTED, and the
plaintiffs’ motion (Doc. 37) IDENIED. Becausdhe plaintiffs lack standing, the
Court has no subjechatter jurisdiction. Accordingly, this case IBSMISSED
WITH OUT PREJUDICE. A separate order will be entered.

DONE andORDERED September 30, 2020

4

LILES C. BURKE
UNITED STATES DISTRICT JUDGE
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