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DEPUTY CLERK

CHARLOTTESVILLE DIVISION

ATLANTIC COASTPIPELINE, LLC, CaseNo. 3:18-cv-00115

Plaintiff,
MEMORANDUM OPINION

NELSONCO. BOARD OFSUPERVISORS et al,, JUDGENORMAN K. MOON

Defendants

This matter is beforéhe Court on Defendants Nelsowudty, Virginia and the Nelson
County Board of Supervisors’ motion for summparggment, Dkt. 36, and Plaintiff Atlantic Coast
Pipeline, LLC’s motion for partial judgment oretipleadings, Dkt. 26, which this Court recently
converted to a Rule 56 moti for partial summary judgmepursuant to Rule 12(d)Dkt. 42.

In October 2017, Atlantic received federal auihation to construct an interstate natural
gas pipeline through Virginia and surroundistates, including twenty-seven miles through
Nelson County, Virginia. In December 2018¢tNelson County Board of Zoning Appeals,
pursuant to its local environmental regulationg)ielé Atlantic’s requedio traverse 4.5 miles of
floodplains within Nelson County. Atfeic now seeks a declaratorydgment in this action that it
is not obligated to comply with Nelson County’s regulations because, at least as applied to the

Atlantic Coast Pipeline, they are preempted by federal authorization of the pipeline pursuant to the

1 The Court refers to this motion at Atlarsienotion for partial summary judgment in this
opinion. Dkt. 42.
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Natural Gas Act. Nelson County moves for summary jumagnt on the grounds that adjacent
federal statutes show that the Natural Gas Act authorization was not intended to displace its local
regulatory authority over the pilige. Dkt. 37. For the reasonsastd herein, Plaintiff’'s motion
will be granted, and Defendant’s will be denied.
I UNDISPUTED FACTS& PROCEDURAL HISTORY

The Atlantic Coast Pipeline, once complete, will span 604.5 miles across West Virginia,
Virginia, and North Carolina, intended as a means of transporting natural gas to eastern seaboard
states. Dkt. 1, T 8; Dkt. 27 at 2. Twenty-sewaifes of that route will traverse Nelson County,
Virginia. Dkt. 1, § 8; Dkt. 27 at 2. Because this case turns on overlapping federal, state, and local
laws, the Court will first providen overview of the relevant legal landscape and its interaction
with the Atlantic Coast Pipeline.

FERC Certification

As an interstate natural gas company under the jurisdiction of the Natural Gas Act
(“NGA"), 15 U.S.C. § 717et seq. Atlantic Coast Pipeline (“Atlatic” or “ACP”) had to obtain
authorization to construct and operate thegmidfom the Federal Energy Regulatory Commission
(“FERC"), the agency tasked wittmplementing the NGA. 15 U.S.C. § 71&t seq This
authorization comes in the form of a Certifeatf Public Conveniencand Necessity (‘CPCN”).

Id., 8 717f(e). Before issuing a CPCN, FERC musd that the project “isr will be required by
the present or future publaonvenience and necessityd. Atlantic submitted its application for
a CPCN in September 2015. Dkt. 1-1.

In its review of Atlantic’'s CPCN applation, FERC conducted an environmental review

2 Atlantic also seeks injutions preventing Nelson County from enforciitg) floodplain
regulations or any similaroning ordinance, although Atlanscpresent motion for partial
summary judgment concernosly its claim fa declaratory relief. Dkt. 26.
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of the proposed project, analyzitibe need for the proposal, ... attatives [to said proposall, ...
[and] the environmentampacts of the proposed action aalternatives.” 40 C.F.R. § 1508.9(b).
Prior to the Environmental ImpaStatement’s (“EIS”) prepaiiah, FERC staff and other parties
to the EIS conducted seventeen open-house mgstand ten public scoping meetirigghere
more than 1,500 people attbed and were invited to assistidentifying “environmental issues
that should be addressed in the Elf.’at 1-13, 1-14. This was supplemented by additional visits
by agency staff to “certain areas that could fiected by ACP” as well as an “inspect[ion] of the
remainder of [the] ACP ... areaavutomobile and helicopter aonjunction with open houses,
public scoping meetingand other meetingsid. at 1-14. FERC then analyzed potential impacts
the pipeline might have ondtenvironment, stating:

Construction and operation of the projemtsild result in numerous impacts on the

environment. We evaluated the impactsh@ projects, taking into consideration

Atlantic’s ... proposed impaavoidance, minimizatiorand mitigation measures

on geology, soils, groundwater, surfasater, wetlands, vegetation, wildlife,

fisheries, special status species,ndause, recreation, visual resources,

socioeconomics, cultural resources, airliqyanoise, and safety and reliability.
EIS at ES-3 (Executive Summary). This eomimental review resulted in an 866-page EIS,
produced pursuant to regulatiopomulgated under the Natiorahvironmental Policy Act. 40
C.F.R. 88 1500-08; 18 C.F.R. § 380; 42 U.S.C. § 4382]. The EIS “describe[d] the affected

environment as it currently exists, addresse[d]ehvironmental consequences of ACP and SHP,

and compare[d] the projects’ mottial impacts to those of vaus alternatives.” EIS at 1.2

3 These other parties to the EIS werdlaAtic, Merjent, Inc (FERC's third-party
environmental contractor), and Dominion Energy Transmission, Inc. (“DETI"), which sought
authorization to construct and operate the Supply Header Project (“SHP”), a “separate, but related,
interstate natural gas transmission pipeline[.]” EIS at 1-1. Although SHP and ACP were analyzed
in a single EIS, they sought separate CPUiNs.

4 One such meeting took place in Lovingstorrgifiia, the seat of Nelson County. EIS at
1-14.



(“Purpose and Scope of This EIS”). One of th&'Elfour principal purpass was to “identify and
assess potential impacts on the natural and humamement that would result from constructing
and operating ACP.Id.

The EIS devoted considerable analysis tiepiial environmental ingect on floodplains in
the pipeline’s path. This floodplain analysis wastpd a larger sixty-si page review of all
potential environmental impacts water bodies, listing ¢h1,536 waterbody crossings within
ACP’s “workspace” studied over the course s#veral years through field surveys, aerial
photography, and GIS-based information databdskksat 4-100. Within this analysis of water
resources, FERC studied 5.2 miles identified bMPEas minimal flood hazard areas and 41.3
miles of ACP’s route identified by FEMA dSpecial Flood Hazard Areas,” including 3.5 miles
designated as a Special Flood Hazard Area iR’AC@oute through Nelson County. EIS at 4-105.
With respect to floodplains in particular, theSEdoncluded: “Based on Atlantic’s ... construction
and restoration measures, aneé thinor project-related modifidahs within floodplains, we
conclude that constructing and operating ACPwould not result ina significant impact on
floodplains or result in a measulabncrease on future flood ents.” EIS at 4-118. FERC also
analyzed potential impacts on floodpisiin its discussion of poteatigeological impacts, further
concluding that “[c]onstruction of ACP ... thugh 100-year floodplains would not result in the
loss of floodplain storage as the pipelinesiastalled below the ground surface and would not
displace flood waters.” EIS at 4-31. And that]gnstruction of the aboveground facilities could
result in a reduction of flood storage capacity wittine floodplain, but we conclude it is minor
based on the overall storage capacity of the affected floodplédins.”

The EIS at several points also clearly comilted some degree of compliance with local

regulation by Atlantic. For exagpte, although the EIS states thfi]ased on the avoidance and



minimization measures developed by Atlanticand our recommendations, we conclude that
surface water and wetland impaatsuld be effectively minimized anitigated,” it continues on
to state that “[c]onstructioma operation-related impacts on watla would be ftther minimized
or mitigated by compliance with the conditiongimsed by the USACE andas¢ water regulatory
agencies.” EIS at ES-10. With respect to floodpl@insarticular, the ElStates that “Atlantic ...
[has] committed to obtainingdbdplain permits, wher applicablefor the projects (typically
through county-level agencies). d9e permits would verify thaslacement of these structures
within a floodplain would not pose a risk of dageato the structuresnd would not result in a
stage increase in flood elevationssafrounding properties.” EIS at 4-118.

However, both the EIS and resulting CP&Iso included the following language:

FERC encourages cooperation between agpts and state and local authorities;

however, state and local agencies, throughajbplication of state and local laws,

may not prohibit or unreasonably delay ttmnstruction or operiain of facilities

approved by FERC. Any state or local pesmsisued with respect to jurisdictional

facilities must be consistent with theralitions of any authorization issued by

FERC.
EIS at 1-24 (citingSchneidewind v. ANR Pipeline Cd485 U.S. 293, 310 (1988)ransmission,
Inc. v. Summers23 F.3d 238, 245 (D.C. Cir. 2013)); DRt1, 1 324. In October 2017, relying
on its EIS, FERC issued Atlantic its CPCN, nmakvarious findings as tibe pipeline’s economic,
environmental, and human impadts.In granting this CPCN, FERC concluded that the pipeline
“is or will be required by the psent or future public convemiee and necessity.” 15 U.S.C. §
7171(e).

Army Corps of Engineers Authorization

In addition to authorization from FERC, Atlantvas also required to receive authorization
from the U.S. Army Corps of Engineers (“USACHS)construct the pipelinas the project would

involve the “discharge of dredged or fill matetiaito the “waters of the United States” and thus



fall under USACE's jurisdiction under sectiof4of the Clean Water Act (“CWA”). 33 U.S.C.

8 1344;United States v. Riverside Bayview Homes,, ¢4 U.S. 121, 123 (1985%ee also
Appalachian Voices v. State Water Control,Bal2 F.3d 746, 750 (4th Cir. 2019) (describing
Atlantic’s permitting process with FERC and USACE). To this end, USACE has issued several
“Nationwide Permits” broadly authorizing entitiesnducting certain activitiggrovided they meet
several General Conditions imposed by USACBEyels as Specific Conditions it may impose on

a case-by-case basBedssuance and Reissuance of Natide Permits, 82 Fed. Reg. 1,860 (Jan.

6, 2017).

Nationwide Permit 12 (“NWP 12")—through vdh Atlantic receied its section 404
authorization from USACE—covefactivities required for the construction, maintenance, repair,
and removal of utilities lines and associated fiaed in waters of the United States,” 33 U.S.C.
§ 1344(e)(1), including “excavatn, backfill or bedding for ... &y pipe or pipeline for the
transportation of any gaseous, liquid, liquelgalor slurry substance, for any purposgl’ Fed.
Reg. 65,914. In 2017, USACE reissued its Stomavide permits, including NWP 13ee32 Fed.
Reg. 1,860. General Condition 10, one of the doomts under NWP 12, provides that “[t]he
activity must comply with angpplicable FEMA-approved state local floodplain management
requirements.” 71 Fed. Reg. 56,294.

Nelson County’s Floodplain Requlations

On September 12, pursuanit®authority under Va. Codg15.2-2280, the Nelson County
Board of Supervisors amended its zoning ordieanto prohibit “critical facilities”—including
structures that “produce, useprs, or transport” th “hazardous materials dwel storage, and
other similar improvements andass—from being located in any area classified by FEMA as a

“Special Flood Hazard Area.” Dkt. 1,  16—21;tDR5, § 11; Nelson @unty Zoning Ordinance



(hereinafter “NCZQO”) arts. 10-7, 10-14(L). Approximately 3.5 miles of the pipeline and one mile
of access roads will cross areas designated asabpémbd Hazard Areas. Dkt. 1, § 20; Dkt. 37
at 4.

Under the amended zoning ordinance peiig to Nelson County’s floodplains (the
“Floodplain Regulations”), one may petition for a wate to construct aitical facility in a
Special Flood Hazard Area. NCZ&t. 10-7. Variances are rewed and approved by Nelson
County’s Board of Zoning Appeal(“BZA”). NCZO at 74. In onsidering whether a variance
should be granted for a criticéhcility, the BZA must find tht the project will not cause

“unacceptable or prohibited increases in flood heights,” “additional threats to public safety,”
“extraordinary public expense,” “nuisances beirgated,” “fraud or victnization of the public,”
or any “conflict with local lawsor ordinances.” NCZO at P1Failure to comply with the
Floodplains Regulations a misdemeanor offense. NCA@s. 10-7 10-14(L); 15-2; 10.6(A).
Nelson County’s Floodplain Regulations qualif{e county to participate in the National
Flood Insurance Program (“NFIA"peed42 U.S.C. § 4012(c)(2) (providing that areas must adopt
“adequate land use and control measures” terttigled to receive national flood insurance); 44
C.F.R. § 60.1-.26 (setting forth the criteria‘determine the adequa@f a community’s flood
plain management regulationsiih fact, the Floodplain Regulatis are largely based on model
floodplain regulations published by FEM&eeDkt. 41 at 4-55see infraat 20-21. However,
Nelson County altered these mbtleodplain regulations—alteratiorthat while discrete, were

key to classifying the Atlantic Coast Pipelias a “critical facility” requiring a discretionary

variance. Namely, where the model answer targetdyl facilities that “produce, use, or store”

> The Floodplain Regulations alfist an additional thirteefloodplain-specific factors the
BZA must consider when presented withagaplication for a iaance. NCZO at 91.
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hazardous materials, Nelson County includacilities that “produce, use, storar, transport
hazardous materials. Dkt. 41 atSeeDkt. 40-1, Nelson County Board of Supervisors Sept. 12,
2017 Minutes at 39 (county staff presenting measuwknowledging that “provisions were from
the model Ordinance except that in section 10~4F the word transport was added ...”). Such
additions do not affect NelsoroGnty’s ability toparticipate in the Nadhal Flood Insurance Act
(“NFIA™) because “[aJny community may eged the minimum criteria ... by adopting more
comprehensive flood plain management regulations” and remain eligible. 44 C.F.R. § 60.1.

In October 2017, Atlantic filed a “FloodplaiPevelopment Package” support its request
for zoning permits to cross Special Flood Hazard Ae¢@&teven points. Dkt. 25, § 12. On January
24, 2018, Nelson County advised Atlarthat the pipeline qualified as"critical facility” pursuant
to Article 10-15(F) of is zoning ordinance, and Atlantic wouldis be required to secure variances
from the BZA for all floodplain crossings. DKL, § 27; Dkt. 25, { 13. On February 5, 2018, the
BZA voted unanimously to dismiss seven of Atla’s eleven variance requests where Atlantic
did not have either a recorded easement agraement with the underlying property owner to
request a floodplain permit fahe property. Dkt. 1, 1 29. €hBZA deferred action on the
remaining four variance$d. On December 3, 2018, the BZA voted to deny the remaining four
variance requestgd., § 37. Atlantic has not sabmitted the seven remaig variance requests.
Id., § 38. Atlantic initiated thpresent action three days laten December 6, 2018. Dkt. 1.

Procedural History

In Count One of the complairitlantic seeks a declaratorydgment that it ‘s not required
to comply with the [FloodplaifRegulations], including obtainingny zoning permits for any of
the floodplain crossings, as paftthe construction andtsig of the [pipeline],ld., T 47, because

it “is subject to the exclusive jurisdiction of FERQd., { 43. In Count TwoAtlantic seeks a



preliminary and permanent injunction preventigson County from “adminisring or enforcing
the [Floodplain Regulations] and any other Ideals, regulations, or rules purporting to govern
the siting, construction, and/operation” of the pipelindd.,  54(B).

On January 1, 2019, Nelson County filed motitndismiss Atlantic’scomplaint for lack
of jurisdiction under Fed. R. Civ. R2(b)(1) and for failte to state a claimnder Fed. R. Civ. P.
12(b)(6). Dkts. 7, 9. On June 21, 2019, the Countatkeboth motions. Dkt. 24. Atlantic then filed
its motion for partialjudgment on the pleadings. Dkt. 26. The motion was fully briefed, but
subsequent to the Court’s decision on thistion, Nelson County fik a motion for summary
judgment in which it asserted thaetk is no genuine dispute of facatitlantic is not entitled to
the declaratory relief iseeks. Dkt. 36. After briefing compéel on this motionthe Court gave
notice pursuant to Fed. R. Civ. P. 12(d), anthaut objection from the parties, that the Court
would treat the two outstanding motions as snomtions for summary judgment. Dkt. 42. These
motions are now ripe for disposition.

. LEGAL STANDARDS

Under Rule 56, summary judgment is proper whénere is no genuine dispute as to any
material fact and the mant is entitled to judgment as a neatof law.” Fed. R. Civ. P. 56(a). A
genuine issue of material fact exists only where the record, taken as a whole, could lead a
reasonable jury to return a verdict in favor of the nonmoving pRrtgi v. DeStefand57 U.S.
557, 586 (2009). In making that tdemination, the Court mugtke “the evidence and all
reasonable inferences drawn therefrom iitteé most favorable to the nonmoving partiiénry
v. Purnell 652 F.3d 524, 531 (4th Cir. 2011) (en banc).

When presented with cross-motions fomsoary judgment, courts must address “each

motion separately on its own meritsdetermine whether either thfe parties deserves judgment



as a matter of law.Rossignol v. VoorhaaB16 F.3d 516, 523 (4th Cir. 2003) (internal quotation
omitted). At bottom, the question for courts émaluating a Rule 56 motion is “whether the
evidence presents a sufficient disagreement taneequbmission to a jury or whether it is so one-
sided that one party mustgwail as a matter of lawAnderson v. Liberty Lobby, Ina177 U.S.
242, 251-52 (1986).

[I1.  ANALYSIS

In this Court’'s memorandum opinion denyibgglson County’s motion to dismiss, it
decided two issues relevant to the present motidttantic Coast Pipeline. Nelson Co. Bd. of
SupervisorsNo. 3:18-cv-00115, 2019 WL 2570530, at .D. Va. June 21, 2019); Dkt. 23.
First, the Court held that Nelson County’s Floladip Regulations—or more precisely, Va. Code
§ 15.2-2280, the Virginia statute authorizingldém County to enact such ordinances—did not
carry the force of federal lawd.® Second, the Court deemed deatary relief appropriate in
resolving the issue of whether the NGA—+ehgh the CPCN issued to Atlantic by FERC—
preempts the Floodgin Regulationdd at 7. However, the Court did not decide whether the NGA,
through Atlantic’s CPCN, did ifact preempt Nelson County’sdédplain Regulations as applied
to the pipeline. That is thesue now before this Court.

Atlantic first contends that it is entitled prevail on its partial motion for summary
judgment because Congress occupies the fielahtefstate natural gas transportation, leaving
states and localities such asl$ém County no ability to regulasdongside FERC. Alternatively,
Atlantic argues that Nelson County’s Flooaipl Regulations arean obstacle to the

accomplishment of the NGA’s purposes amigjectives. On the other hand, Nelson County

¢ “Nelson County’s argumentahthe [Natural Gas Actjauld not preempt the Floodplain
Regulations because ‘the lawgpoéemption do not apply to det@ne the hierarchy of two federal
statutes’ is without merit.Id. at 7 (citing Defendantd&rief, Dkt. 10 at 13).
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contends that it is entitled to summangdgment because its Floodplain Regulations cannot be
preempted by Atlantic’'s CPCNlue to the fact that FERC,rtugh USACE, expressly requires
Atlantic to comply with “FEMA-approved statend local laws.” As the following analysis
demonstrates, the NGA, through AtlanticGPCN, preempts Nelson County’s Floodplain
Regulations as applied to the Atlantic Coagieline as a matter of obstacle preemption. Because
the critical language in Nelson County’s Flptain Regulations wereaot “FEMA approved,”
USACE’s Nationwide Permit conditiordo not alter tis conclusion.

1. Preemption

Under the Supremacy Clause of the United States Constitution, federal law is the “supreme
Law of the Land.” U.S. Const. art. IV, cl. 2. Astate or local law conflteng with federal law is
preempted and thuswithout effect.” Washington Gas Light Co. v. Prince George's County
Council 711 F.3d 412, 419 (4th Cir. 2013) (citationsitbea). There are two types of preemption:
express and impliednglish v. Gen. Elec. Co496 U.S. 72, 79 (1990). Exgss preemption occurs
when Congress defines “expligitithe extent to wich its enactmentspre-empt state
law.” 1d. Implied preemption can occur two ways: (1) when stalaw “regulates conduct in a
field that Congress intended tRederal Government to occupycisively” (“field preemption”);
or (2) when the state law “ally conflicts with federalaw” (“conflict preemption”).ld.

There is additional granulation within treubcategory of conflict preemption. First,
conflict preemption occurs when “it is ‘imposslior a private party to comply with both state
and federal requirementsMutual Pharm. Co., Inc. v. Bartlett570 U.S. 472, 480
(2013) (quotingznglish 496 U.S. at 79). This is knowas “impossibility preemption.Florida
Lime & Avocado Growers v. PauB73 U.S. 132, 143 (1963). But imgsability is not strictly

required. “[S]tate laws are pnepted when they conflict with federal law ... [both] where
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compliance with ... federal and state regulatina physical impossibility, and those instances
where the challenged state law stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congresirizona v. United State$67 U.S. 387, 399 (2012).
“Under ordinary conflict preemption principles state law that ‘stands as an obstacle to the
accomplishment and execution of the full pugmsand objectives’ of a federal law is
preempted. Williamson v. Mazda Motor of Am., In&62 U.S. 323, 330 (2011) (quotikiines v.
Davidowitz 312 U.S. 52, 67 (1941)). “This occurs whegdestaw ‘interferes wth the methods by
which the federal statute wassitgned to reach [its] goal.Columbia Venture, LLC v. Dewberry
& Davis, LLC 604 F.3d 824, 830 (4th Cir. 2010) (quotiagde v. Nat'l Solid Wastes Mgmt. Ass’n
505 U.S. 88, 103 (1992)). The Fou@ircuit has articulated that:
[A] decision about [obstacle preemptiongquires the court independently to
consider national interests and their putative conflict with state interests ...
[P]Jreemption under [an obstacle preemptiomotty is more amxercise of policy
choices by a court than stristatutory construction.
Abbot v. Am. Cyanamid C@&44 F.2d 1108, 1113 (4th Cir. 1988)ypically, the Court’s
“preemption inquiry must startith the basic assumption that Coegg did not intend to displace
state law.”Anderson v. Sara Lee Corp08 F.3d 181, 192 (4th Ci2007) (internal citations
omitted), but this presumption “is not triggeredemha State regulates in an area where there has
been a history of significant federal presence” such as the interstate transportation of natural
gas.Nat'l City Bank of Ind. v. Turnbaughd63 F.3d 325, 330 (4th Cir. 2006) (quotldgited
States v. Locké29 U.S. 89, 108 (2000%jerra Club v. State Water Control Boag98 F.3d 383,
388 (4th Cir. 2018) (“The NGA largely preemptsvegonmental regulation of interstate natural
gas pipelines by states.”)

a. Conflict preemption

Atlantic argues that “[tlhe Floodplain Regutats conflict with FRC'’s authority and the
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CPCN because they “stand[] as an obstagl¢he accomplishment and execution of the full
purposes and objectives of Congress.” Dkt 27. at 6 (d@inogby v. Nat’'l Foreign Trade Council
530 U.S. 363, 373 (2000%,0lumbia Venture604 F.3d at 830). Atlanticontends that FERC and
Nelson County considered the same issue—ptheline’s potentialmpact on Nelson County’s
floodplains—and reached different conclusiolis. at 8. As a result, iargues, “[t]his conflict
between the [CPCN] and the Floodplain Regulatrepsesents a policy diffence,” with the latter
standing as an obstacle t@ tholicy goals of the formeld.

Nelson County’s strongest argument in respiset to the extent both FERC and Nelson
County considered the same issue and hecdifferent conclusions, FERC and USACE
specifically required Atlantic tabide by Nelson County’s FloodptaRegulations, thus there can
be no finding of preemjon. Dkt. 37 at 6. However, assdussed later in this opinion, while
USACE may require Atlantic to comply witomestate and local laws, it does not require Atlantic
to comply with Nelson County’s Floodplain gdations. Moreover, Nelson County overstates
FERC'’s provisions regarding any duty by Atlantictmply with state and local laws. FERC does
indeed state that it expects or even requingst stompliance with other federal authorizations
required to construct the pipelireeel5 U.S.C. § 717n(a), but it ex@tly disclaims that local
agencies may prohibit construanti of the pipeline through appliwan of local laws, stating:

FERC encourages cooperation between agpts and state and local authorities;

however, state and local agencies, throughajbplication of state and local laws,

may not prohibit or unreasonably delay ttmnstruction or operiain of facilities

approved by FERC. Any state or local peemsisued with respect to jurisdictional

facilities must be consistent with theralitions of any authorization issued by

FERC.

EIS at 1-24; Dkt. 1-1, 1 324. Coaty to Nelson County’s readiraf FERC’s guidance, Atlantic’s

CPCN rejects the prospect tlwainflicting state or local laws mae used to block construction

of a FERC-approved pipeline authorized by a CPIGN.
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The EIS does provide that “Atlantic [hashemitted to obtaining floodplain permits, where
applicable, for the projects (typically targh county-level agencieSEIS at 4-118. The EIS
continues on to state that “[tlhese permits wouldfy¢hat placement of #se structures within a
floodplain would not pose a ristf damage to the structuresnd would not result in a stage
increase in flood elevations sfirrounding properties.” EIS atl8. But whatever degree of local
and state cooperation may have been encedragpowhere did FERCxpressly (or impliedly)
condition its permitting on Atlanticooperating with local authoritielh fact, it explicitly rejected
such a proposition both in the EIS and ie tBPCN. EIS at 1-24; Dkt. 1-1, T 32ke also
Algonquin Gas Transmission, LLC v. Weymouth, Massachu8g@td-.3d 54, 65 (1st Cir. 2019)
(“[T]his provision does not guire such cooperation from Algonquiit merely ‘encourages’ it,
perhaps to the satisfaction of FERC.”). FERC st#tatl this cooperatiowould merely “verify”
what it concluded independently: that Atlanticsnstruction in floodplains such as those in
Nelson County “would not pose a risk of damagthtostructures, and walihot result in a stage
increase in flood elevations ofrsounding properties.” EIS at 4-118eeNat. Gas Co. v. lowa
Utilities Bd, 377 F.3d 817, 822 (8th Cir. 2004dejecting similar agument that CPCN
contemplated state and local regulation).

And to this end, there can bttle doubt that FERC and N®n County, in evaluating the
pipeline’s potential impact on floodplains, “réged] the opposite conclusion based on essentially
the same environmemteonsiderations.’Algonquin Gas Transmissip819 F.3d at 65. Atlantic

received from FERC its CPCN, weh found that “pubc convenience andecessity” “require”
that the pipeline be built. 15 U.S.C. § 71Jf(delson County’s Floodplain Regulations address
essentially the same potential floodplampacts as FERC in its CPCN and EBge suprat 6—7.

Nelson County found that Atlantltad “failed or refused to prade” plans demonstrating that it
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had adequate erosion plans for certain streassicrgs. Dkt. 37 at 4. FERC found in its EIS that
“[c]onstruction of ACP ... throughdD-year floodplains would notsalt in the los®f floodplain
storage as the pipelines are installed below the ground surface and would not displace flood
waters.” EIS at 4-31. In fact, Friends of Islen County, a group opposéd the pipeline’s
construction, submitted a comment during aeeglng process, arguing that FERC “failed to
consider site-specific detailssociated with floodplain crossing impacts.” Dkt. 1-1 § 232. FERC
responded:

We disagree. As discussed, the facilities widag built on graveled lots that allow

for some infiltration of rainwater. Baden Atlantic’s and DETI's construction

and restoration measures, and the mproject-related mofications within

floodplains, the Final [Environental Impact Statemerdgpncluded, and we affirm,

that constructing and operating the A@il Supply Header Projects would not

result in a significant impaan floodplains or result ia measurable increase on

future flood events.
Id. More generally, FERC in both its EIS and CPaMlyzed the pipeline’s potential impacts on
surface waters and fisheries, Dkt. 1-1 (CPCN), 11 216-24, wetldn¢(BPCN), 11 225-28, heavy
rainfall, Id. (CPCN) 1 221, aquifers, EIS at 4-78, watedsh&IS at 4-100, “sensitive waters,” EIS
at 4-118, and any bér water bodiedd. (CPCN), part (2)(c) (“WateResources”), finding that
the project would have minimahpacts on such wetlands and whtalies, and that any more
serious impacts would be sufficidy mitigated. In FERC’s EIS, it concluded that “[b]ased on
Atlantic’s . . . construction and restoration meas, and the minor project-related modifications
within floodplains, we concludthat constructing and operating RC . . would not result in a
significant impact on floodplains e@esult in a measurébincrease on futurfood events.” EIR
at 4-118.

Furthermore, the notion that any one localityhe path of a FERC-approved project can

halt it entirely by second-guessing FERC'’s environtaeindings clearly onflicts with both the
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plain text appearing in the CPCN, (“state and local agencies, through application of state or local
laws, [may not] prohibit or unreanably delay the constructionaperation of facilities approved
by [FERC]"), and with the “fundameaitpurpose” of the NGA: “to asseian adequate and reliable
supply of gas at reasonable pric&3dlifornia v. Southland Royalty Gal36 U.S. 519, 523 (1978).
While localities surely have an interest in reginlg environmental anddd-use concerns within
their jurisdiction, FERC’s environmental revigwovides a legitimate anee for localities and
other interested parties to ram&ch concerns and have thedueessed by FERC, as was done in
this caseSeeDkt. 1-1, § 223supraat 3. By circumventing thigrocess, Nelson County sought to
“interfere[] with themethods by which the federal statutas designed teach [its] goal.'Gade
505 U.S. at 103.

The First Circuit recentlgecided a similar case Algonquin Gas Transmissipa19 F.3d
at 57, where Algonquin sought to build a matugas compressor station in Weymouth,
Massachusetts, as part of its operation in thitheastern United States. As the compressor station
fell under the NGA'’s jurisdictionseel5 U.S.C. § 717f, AlgonquinrBt received a CPCN from
FERC, which concluded that the proposal wioldve no significantrerironmental impactdd.
However, the CPCN was expressly comgtisd upon Algonquin obtaining a “determination of
consistency” with the Coastal Zone Management Act from the Massachusetts Office of Coastal
Zone Managementd. at 59. The Massachuse@ifice of Coastal Manageent in turn required
Algonquin to obtain necessary permits from WWeymouth Conservation Commission before it
would grant Algonquin the determinatio consistency required by FER{@. The Weymouth
commission denied Algonquin’s peit applications, finding that it had not sufficiently addressed
certain environmental concerns rethte wetlands located in Weymoutt. Algonquin then filed

suit in federal court against the Town\Weymouth and the Weymouth commission seeking a
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declaratory judgment that Weymouth’'s environmental ordinarateleast as applied to
Algonquin’s compressor station,pseempted by federal lawd that Algonquin is not bound by
Weymouth'’s permitting process as a reddlt.

While the First Circuideclined to hold thathe NGA preempted theefid as it relates to
Weymouth’s environmental ordines, it found that the ordinaeowvas indeed preempted as a
matter of conflict preemptiond. at 63—-64. The court held that the NGA, through FERC'’s
regulations, “provide[s] for a comprehensivgukatory scheme pursuant to which FERC must
consider environmentasiting, and safety factors” before issuing a CPIdNat 64 (citing 18
C.F.R. 8§ 380.5(b)(1); 40 C.F.R. § 1508.9). “Pursuant to this process, FERC—in both its
environmental assessment and its CPCN—corsidessentially the same environmental and
safety concerns that th&/pymouth] Conservation Commissirelied upon in denying Algonquin
a [permit].” Id. Further, Weymouth “reach[ed] the oppositanclusion based on essentially the
same environmental considerationid’! at 65. “In doing so, the Conservation Commission’s
permit denial certainly pes a significant obstacle, indeed effectively complete obstacle, to
FERC’s ultimate determination ah ‘public convenience andeoessity’ ‘require’ that the
Weymouth Compressor Station be builtd” (citing 15 U.S.C. § 717f(e)).

The First Circuit held thisdespite the fact that Algonquin’s CPCN was expressly
conditioned on receiving a deterration of consistency from the Msachusetts Office of Coastal
Zone Managemenglgonquin Gas Transmissip819 F.3d at 59, which received authority in part
from the Costal Zone Management Act, onelote statutes protected by the NGA’s savings

clause. 15 U.S.C. § 717b(dkee alsdDominion Transmission, Inc. v. Summerg3 F.3d 238,

" “Except as specifically provided this chapter, nothing in this chapter affects the rights
of States under--
(1) the Coastal Zone Management Act of 1972;
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240 (D.C. Cir. 2013) (finding a CPCWNas not preempted by the Qfeair Act, one of the three
statutes listed in the NGA'’s savingause). Here, there is an even stronger caggdéemption in
this respect, as Atlantic’'s CPCN included soch express conditiothat Atlantic receive
permitting from Nelson County reghing its floodplain impacts. Moreover, even if Nelson County
was correct that its FloodpfaiRegulations were somehow powered by the National Flood
Insurance Act, that act is not one of three included in the NGA'’s savings clauseel5 U.S.C.

8§ 717b(d).

In fact, in cases where the NGA'’s savirdause was not trigged, courts have gone
further thanAlgonquinto hold that such state and local eomimental regulation is preempted as
a matter of both conflicndfield preemption. For example, the courtNtountain Valley Pipeline,
LLC v. Wendeheld that a local land-use regulationsy@meempted as a matter of both obstacle
and field preemption where the local authority edeed “factors significantly overlapping with
those considered by FERC.” 337 F. Supp. 3d 636,(S.D.W. Va. 2018). The Eighth Circuit held
similarly in finding an lowa sépreservation regulation preenaot by the NGA, stating that
Congress through FERC occupied the field in feee[ing] the construcin and maintenance of
natural gas pipelines thugh the issuance of certiites of public conwveence and necessityN.
Nat. Gas Cq.377 F.3d at 822. The Second Circuitelidse struck down a New York state
environmental regulation as a matter of bothdfiahd conflict preemption, stating that “[t]he
matters sought to beegulated by [New York] were ... whctly considered by the FERQNat'l

Fuel Gas Supply Corp. v. Pub. Serv. Comm’n of State of 8% F.2d 571, 579 (2d Cir. 1990).

(2) the Clean Air Act; or
(3) the Federal Water Pollution Control Act.”

15 U.S.C. § 717b(d) (“Constction with other laws”).
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To be sure, neither the Fourth Circuit nor 8ugoreme Court have heldat a certificate of
public convenience and necessitgg@mpts conflicting local ordinances either as a matter of field
or obstacle preemption. However, the Supreme Ghdidtrike down a Michigan securities statute
purporting to regulate an intertganatural gas pipeline, hofdj unanimously that Congress had
occupied the field as to the “regulation of thiesaand facilities of natural gas companies used in
transportation and sale for resale of natural gas in interstate commnt&cbegidewind v. ANR
Pipeline Co, 485 U.S. 293, 108 (1988).n8l some courts have fourtkis holding sufficiently
broad to entirely displace staad local land-use authority over iamterstate pipeline authorized
by a CPCNE.g, Nat'l Fuel Gas Supply Corp894 F.2d at 579. However, the Court need not go
so far here as to holthat Congress has preemptdt state and local environmental regulation
affecting pipelines.

At bottom, both Nelson County’s local ordinance and Congress’s Natural Gas Act—

through the CPCN issued by FERC—address the itm{padack thereof) of the Atlantic Coast
Pipeline on floodplains and flooding in Nelsooudty. After considering these factors, FERC
concluded that public necessity “require[s]é thipeline be constrted. The Nelson County BZA
“reache[d] the opposite conclusion based on esdlgriti@ same environmental considerations.”
Algonquin Gas TransmissiphLC, 919 F.3d at 69\at’l Fuel Gas Supply Corp894 F.2d at 579.
In this manner, BZA’s denial oAtlantic’s variance applicatiofposes a significant obstacle,
indeed an effectivelgomplete obstacle” to FEC’s determination thgtublic convenience and
necessity require that tipgpeline be constructedlgonquin Gas TransmissiphLC, 919 F.3d at
65 (citingOneok, Incv. Learjet, Inc.575 U.S. 373, 376 (2015)).

Finally, Nelson County arguesahno conflict exists becagigthe NGA'’s stated findings

and declaration of purpose, 15 U.S.C. § 717, do ntteinface conflict with those of the National
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Flood Insurance Act, through which Nels@ounty was required to pass its Floodplain
Regulations if it wanted to join the fa@é government’s national flood insurance progfakt.
31 at 6-8. As a resuljelson County concludes, “thereris conflict in the full purposes and
objectives of Congress” between the NGA and the NBIK. 31 at 8. But that is not the conflict
at issue here. As the Court’s prior opiniorade clear, because Nelson County’s Floodplain
Regulations are not an embodimenfederal law through the NF|Ahe conflict is not between
two federal statutes, but between the N&#&l Nelson County’s Floodplain RegulatioAiantic
Coast Pipeline2019 WL 2570530, at *6. And between those tthe, latter stands as an obstacle
to the former and, at leaa$ applied to the AtlantiCoast Pipeline, is preempted.

2. Impact of Army Corps of Engineers’ permitting scheme

The Court’s conclusion thatielson County’s Floodplain Regtions are preempted as
applied is not changed by the argumentsedhisy Nelson County in its motion for summary
judgment regarding thiempact of USACE’s permitting schee. While the USACE’s permitting
framework does provide for some local regulatiomndérstate natural gas pipelines, this is only
for “FEMA-approved” local regulations. Becautte key phrase in Nelson County’s Floodplain
Regulations was not “FEMA-approved,” the USB@gulatory frameworkioes not save it from
being an obstacle to the m&anand purposes of the NGA.

In order to receive federibod insurance established bytNational Flood Insurance Act
(“NFIA™), local governments mustnact floodplain ordinancesemting certain requirements set
by FEMA. See42 U.S.C. § 4012(c)(2); 44 C.F.R. 88 60.1-.26.a$sist localities in this effort,

FEMA has published model ordinances and regulations to primgdkties with guidance on how

8 Nelson county also attempts to revive dnguments made previdushat its Floodplain
Regulations carry the force of federal law, D&t.at 4—6, which the Court will not revisit here.
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to tackle various environmental issues whilmaming compliant with its requirements pursuant
to the NFIA. See Managing Floodplain Development fHugh the NFIP, available at
fema.gov/media-libng/assets/documents/6029. Nelson Gglased its Floodpin Regulations
off one such model ordinanceeeDkt. 42 at 6-7, but it made aitical change to the model
provision. As discussed abouvihie Floodplain Regulations (andetimodel provisions) define
several land uses that constitute “critical fiiel,” which are presumptively banned unless Nelson
County’s Board of Zoning Appeals grants a disionary variance. Dkt. 42 at 6—7. FEMA’s model
ordinance defines one category of catifacilities in this manner:
Structures or facilities thgiroduce, use or store highly lable, flammable, explosive,
toxic and/or watergactive materials.
Additional Regulatory Measures at 6-18; D&R at 6. Nelson County’Floodplain Regulations
are nearly identical, but make a kdtegation, in defining the category as:
Structures or facilities that produce, use, storetransporthighly volatile, flammable,
explosive, toxic, and/or war-reactive materials.
Dkt. 42 at 6 (emphasis added). Pursuant toptagision, Nelson County stated that ACP qualified
as a critical facilityunder its Floodplain Regulations, andBtsard of Zoning Appeals denied all
of its requested variances where it wouldssrblelson County’s floodplains. Dkt. 37 at 4.
Nelson County argues, howeverattAtlantic must comply with this local regulation in
order to be federally authorizeéd construct the pipeline. largument proceeds as follows: In
addition to receiving its CPCN from FERC, Atlanti@s also required to receive authorization

from USACE pursuant to section 404 of the @l&&ater Act. 33 U.S.C. § 1344; Dkt. 37 at 6.

Indeed, the NGA independently requires applicantsh as ACP to obtai‘any permits, special
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use authorizations, certificationgpinions, or other approvals agy be required under Federal
law.” Sierra Club v. United Stas Dep't of the Interiqr899 F.3d 260, 267 (4th Cir. 2018) (internal
guotation marks omitted).

Atlantic obtained the nessary USACE permit through Nationwide Permit 12, which
imposes several general conditions on perestteaGeneral Condition 10 provides that “[t]he
activity must comply with angpplicable FEMA-approved state local floodplain management
requirements.” 71 Fed. Reg. 56,294. As Nelson Gusirifloodplain Regulatins qualify with
FEMA for the purposes of the NFIP, Nelsooudty argues, it is “FEMA-approved” for the
purposes of General Condition 10 of NWP 12. Bitat 7-9. As a result, states Nelson County,
the CPCN cannot be said to preempt Nel€ounty’s Floodplain Regulations, because the
CPCN—or at least NWP 12, another federaharization—expressly mandates compliance with
the Floodplain Regulations.

But Nelson County’s argument resin the faulty premise thtte relevant portion of its
Floodplain Regulations are “FEMapproved” for the purposed NWP 12’'s General Condition
10. 71 Fed. Reg. 56,294. Nelson County argues thathéopurposes of General Ordinance 10,
“FEMA approved regulations are those that nmeéxceed certain federal minimum standards
and qualify a community to participate in the NFIRL”In support of thiseading, Nelson County
cites FEMA regulations on the NFIA, whichdeed state “[alny community may exceed the
minimum criteria ... by adopting me comprehensive flood plamanagement regulations” and
remain eligible. 44 C.F.R. § 60.1.

This reading is plainly contradicted by ASE guidance on General Condition 10. In its
Final Notice by USACE amending Nationwide Périr2, USACE states that General Condition

10 “requir[es] permittees to comply with @jgable state or local floodplain management
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requirements that have been approved by [FEMA].” Reissuance of Nationwide Permits, 72 Fed.
Reg. 11092-01. Critically, it ctinues on to state:

We do not believe it is appropriate toeuthe Section 404 pgram to restrict

activities in flood plains oweand above the requirentsrof FEMA-approved state

and local floodplain management prograrescept in specific cases where the

district engineer determines that artivaty would result in more than minimal

adverse effects.

Id. USACE later reiterates that it‘ideferring to [FEMA's] programrequirementdor floodplain
management.ld. (emphasis added). While a programmeby may meet and then exceed the
minimum regulations promul¢ged by FEMA to qualify forthe NFIP, 44 C.F.R. § 60.1, the
USACE in promulgating its nationwide permit regulations make clear that General Condition 10
is concerned only with the regulations thate “requirements” for FEMA approval. The
regulation’s final notice is unequivocal in stagithat it was not “appropriate” to use General
Condition 10 “to restrict activities in flood gghs over and above the requirements of FEMA-
approved state and local floodplain mgeaent programs.” 72 Fed. Reg. 11092-01.

The structure and purpose of USACE’s natiaexpermitting process further support this
conclusion. “The nationwide permit system isideed to streamline ¢hpermitting process.”
Snoqualmie Valley Preservation AllianceltS. Army Corps of Enginee833 F.3d 1155, 1164
(9th Cir. 2012). This “allow[s] the Corps to desiggaertain construction pjects as eligible for
CWA discharge permits witlittle, if any, delay ompaperwork because they fit within these pre-
cleared categories of activitiesSierra Club v. United States Army Corps of Engine@®9 F.
Supp. 2d 9, 26 (D.D.C. 2013). These purposes wouldyhbedfurthered if any locality could at
any time impose any requirement it sees fit awkive the force of federal law as a mandatory

condition under NWP 12. Rather, the USACE’s schetrarly envisions that the proper way to

regulate “over and above the requiremeafsFEMA-approved state and local floodplain
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management programs” is for USEG district engineer to “determine[] that an activity would
result in more than mimal adverse effects.” 72 Fe®Reg. 11092-01. FEMA'’s floodplain
regulation requirements may bdl@or for the purposes of thdational Flood Insurance Act, but
they are a ceiling for the purpesof Atlantic’s Nationwidéermit 12 issued by USACE.

Properly defined, it is clear¢ that Nelson County’s FloodpieRegulations—at the very
least its insertion of “or transport” into thegulations—are not “FEMA approved” under General
Condition 10. Although the Floodplain Regulationgeveased on FEMA'’s model provisions, the
Nelson County Board of Supervisors altered thisguage to expand itdefinition of what
constituted a “critical facility” requiring a disdirenary variance by its Bodrof Zoning Appeals.
Furthermore, this expanded defion was critical to defining # Atlantic Coast Pipeline as a
critical facility for these purposes.

No federal law required Nelson County tepdts Floodplain Regulations as modified on
September 18, 2017. Nothing giveedh Floodplain Regulatis, as modified, the force of federal
law now. Rather, as expressed above, bectgs€loodplain Regulations and their application
through the BZA to deny Atlantic’s variance requasinds as a clear obste to the meaning and
purposes of the NGA, it is themt preempted as applied tetAtlantic Coast Pipeline.

V. CONCLUSION

For the foregoing reasons, Atlantic’s motiom fartial judgment on the pleadings will be
granted, and Nelson County’s motion for summuadgment will be denied. An appropriate order
will issue.

Entered this 9th _ day of March, 2020.

%Mh /’
NORMAN K. MOON 7
SENIOR UNITED STATES DISTRICT JUDGE
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