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WATERMAN, J u s t ic e .  

Th is  h igh -p rofile lit iga t ion  p its  on e polit ica l s u bd ivis ion  of th e Sta te 

of Iowa  a ga in s t  s evera l oth er  polit ica l s u bd ivis ion s .  Th e p la in t iff is  a  

m u n icipa l wa terworks ; th e defen da n ts  a re u ps trea m  d ra in a ge d is t r icts  

a n d  th eir  t ru s tees .  Th e p la in t iff p rovides  d r in k in g wa ter  to cen tra l 

Iowa n s  a n d  is  s u in g for  m on ey da m a ges  a n d  oth er  rem ed ies  to recover  it s  

cos ts  to rem ove n it ra tes  from  Ra ccoon  River  wa ter .  Th e ca s e wa s  

b rou gh t  in  federa l cou r t .  Ou r  role is  s im ply to a n s wer  th e followin g 

qu es t ion s  of Iowa  la w cer t ified  by th a t  cou r t .   

Qu e s t ion  1 : As  a  m a t ter  of Iowa  la w, d oes  th e doctr in e of im p lied  

im m u n ity of d ra in a ge d is t r icts  a s  a pp lied  in  ca s es  s u ch  a s  Fis her v. 

Da lla s  Coun ty, 369  N.W.2d  426  (Iowa  1985), gra n t  d ra in a ge d is t r icts  

u n qu a lified  im m u n ity from  a ll of th e da m a ge cla im s  s et  for th  in  th e 

com pla in t  (docket  n o. 2 )?   

An s we r : Yes .  As  exp la in ed  below, d ra in a ge d is t r icts  h a ve a  

lim ited , ta rgeted  role—to fa cilita te th e d ra in a ge of fa rm la n d  in  order  to 

m a ke it  m ore p rodu ct ive.  Accord in gly, Iowa  la w h a s  im m u n ized  d ra in a ge 

d is t r icts  from  da m a ges  cla im s  for  over  a  cen tu ry.  Th is  im m u n ity wa s  

rea ffirm ed  u n a n im ou s ly by ou r  cou r t  ju s t  over  fou r  yea rs  a go.   

Qu e s t ion  2 : As  a  m a t ter  of Iowa  la w, d oes  th e doctr in e of im p lied  

im m u n ity gra n t  d ra in a ge d is t r icts  u n qu a lified  im m u n ity from  equ ita b le 

rem ed ies  a n d  cla im s  oth er  th a n  m a n da m u s ?   

An s we r : Yes .  Aga in , Iowa  p receden t , rea ffirm ed  u n a n im ou s ly by 

ou r  cou r t  ju s t  fou r  yea rs  a go, recogn izes  th a t  d ra in a ge d is t r icts  a re 

im m u n e from  in ju n ct ive relief cla im s  oth er  th a n  m a n da m u s .   

Qu e s t ion  3 : As  a  m a t ter  of Iowa  la w, ca n  th e p la in t iff a s s er t  

p rotect ion s  a fforded  by th e Iowa  Con s titu t ion ’s  in a lien a b le r igh ts , du e 
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p roces s , equ a l p rotect ion , a n d  ta k in gs  cla u s es  a ga in s t  d ra in a ge d is t r icts  

a s  a lleged  in  th e com pla in t?   

An s we r : No.  Alth ou gh  th es e con s t itu t ion a l cla u s es  a re 

fu n da m en ta l to ou r  freedom  in  Iowa , th ey exis t  to p rotect  cit izen s  a ga in s t  

overrea ch in g govern m en t .  Gen era lly, on e s u bd ivis ion  of s ta te 

govern m en t  ca n n ot  s u e a n oth er  s u bd ivis ion  of s ta te govern m en t  u n der 

th es e cla u s es .  An d  even  if th ey cou ld , a n  in crea s ed  n eed  to t rea t  n it ra tes  

d ra wn  from  r iver  wa ter  to m eet  s ta n da rds  for  k itch en  ta p  wa ter  wou ld  

n ot  a m ou n t  to a  con s t itu t ion a l viola t ion .   

Qu e s t ion  4 : As  a  m a t ter  of Iowa  la w, does  th e p la in t iff h a ve a  

p roper ty in teres t  th a t  m a y be th e s u b ject  of a  cla im  u n der  th e Iowa  

Con s t itu t ion ’s  ta k in gs  cla u s e a s  a lleged  in  th e com pla in t?   

An s we r : No, for  th e rea s on s  d is cu s s ed  in  th e a n s wer  to 

Qu es t ion  3 .   

In  th e ba la n ce of th is  op in ion , we will exp la in  ou r  rea s on in g beh in d  

th es e a n s wers .  We em ph a s ize th a t  ou r  decis ion  does  n ot  rela te to oth er  

m a t ters  ra is ed  in  th e federa l cou r t  lit iga t ion , in clu d in g cla im s  b rou gh t  

u n der  federa l la w.   

I.   Ba c k gr ou n d  Fa c t s  a n d  Pr oc e e d in gs .    

 To p rovide con text  for  th e cer t ified  qu es t ion s , we a dop t  th is  

d is cu s s ion  from  th e federa l cou r t ’s  cer t ifica t ion  order .  See Foley v. 

Argos y Ga min g Co., 688  N.W.2d  244 , 246  (Iowa  2004) (“We res t r ict  ou r  

d is cu s s ion  to th e fa cts  p rovided  with  th e cer t ified  qu es t ion s .”). 1   

A.  Th e  De s  Moin e s  Wa t e r  Wor k s .   Pla in t iff, th e Boa rd  of Wa ter  

Works  Tru s tees  of th e City of Des  Moin es , Iowa , a ls o kn own  a s  th e 

1We reitera te th e cer t ifyin g cou r t ’s  d is cla im er  th a t  n o ju d icia l fa ct -fin d in g h a s  
occu r red .  Th e fa ctu a l b a ckgrou n d  is  d ra wn  from  a llega t ion s  of th e p lea d in gs  th a t  were 
a dm it ted  or  den ied  for  la ck  of in form a t ion .   
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Des  Moin es  Wa ter  Works  (DMWW), is  a  m u n icipa l wa ter  u t ility u n der  

Iowa  Code ch a p ter  388  (2015)2 th a t  p rovides  d r in k in g wa ter  to a n  

es t im a ted  h a lf-m illion  Iowa n s  in  th e Des  Moin es  a rea , b oth  by d irect  

s ervice a n d  wh oles a le s ervice to oth er  u t ilit ies  a n d  d is t r icts .  DMWW 

ob ta in s  it s  wa ter  pr im a r ily from  th e Ra ccoon  a n d  Des  Moin es  Rivers .  

Th e Ra ccoon  River  d ra in s  a bou t  2 .3  m illion  a cres  from  por t ion s  of 

s even teen  Iowa  cou n t ies , in clu d in g Bu en a  Vis ta , Sa c, a n d  Ca lh ou n .  It  

flows  a pproxim a tely 186  m iles  from  its  or igin  in  Bu en a  Vis ta  Cou n ty to 

it s  con flu en ce with  th e Des  Moin es  River , s ou th  of down town  Des  

Moin es . 

Un der  th e Sa fe Dr in k in g Wa ter  Act  (SDWA) a s  a m en ded  in  1996 , 

42  U.S.C. §§ 300f–3 00 j (2012), DMWW is  ob liga ted  to m eet  th e m a xim u m  

con ta m in a n t  level s ta n da rds  s et  by th e En viron m en ta l Protect ion  Agen cy 

(EPA) in  th e wa ter  it  s erves  to con s u m ers .  Th e SDWA is  th e key federa l 

la w for  p rotect in g pu b lic wa ter  s u pp lies  from  h a rm fu l con ta m in a n ts .  

Sect ion  300g–1 , a s  a m en ded  in  1996 , d irects  th e EPA to s elect  

con ta m in a n ts  for  regu la tory con s idera t ion  ba s ed  on  occu rren ce, h ea lth  

effects , a n d  m ea n in gfu l oppor tu n ity for  h ea lth  r is k  redu ct ion .  42  U.S.C. 

§ 300g–1(b ).  For  ea ch  con ta m in a n t  th a t  th e EPA determ in es  requ ires  

regu la t ion , th e EPA m u s t  s et  a  n on en forcea b le m a xim u m  con ta m in a n t 

level goa l a t  a  level th a t  a voids  kn own  or  a n t icipa ted  a dvers e h ea lth  

effects  a n d  th a t  a llows  a n  a dequ a te m a rgin  of s a fety.  Id . § 300g–

1(b )(4 )(A).  Th e EPA m u s t  th en  s et  a n  en forcea b le s ta n da rd , a  m a xim u m  

con ta m in a n t  level (MCL), a s  clos e to th e goa l a s  is  fea s ib le, u s in g th e bes t  

tech n ology, t rea tm en t  tech n iqu es , or  oth er  m ea n s  a va ila b le a n d  ta k in g 

cos ts  in to con s idera t ion .  Id . § 30 0g–1(b )(4 )(B).  Th e m a xim u m  

2All referen ces  a re to th e 20 1 5  Cod e u n les s  oth erwis e in d ica ted .   
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con ta m in a n t  level for  n it ra te, p rom u lga ted  in  2012  a n d  cu rren t ly in  

force, is  10  m g/ L, clos e to th e equ iva len t  of ten  pa r ts  per  m illion .  See 

EPA, Ta b le of Regu la ted  Dr in k in g Wa ter  Con ta m in a n ts , 

h t tp :/ / www.epa .gov/ grou n d-wa ter -a n d-d r in k in g-wa ter / ta b le-regu la ted -

d r in k in g-wa ter -con ta m in a n ts  (la s t  vis it ed  J a n . 12 , 2017).  Nit ra te is  a  

s olu b le ion  of n it rogen , fou n d  in  s oil, wh ich  on ly lea ves  th e s oil wh en  

d ra wn  ou t  by th e flow of wa ter .  See id .  Th e h ea lth  r is k s  a s s ocia ted  with  

n it ra te con ta m in a t ion  in  d r in k in g wa ter  in clu de b lu e ba by s yn drom e a n d  

poten t ia l en docr in e d is ru p t ion  im pa cts .  Id .   

 In  it s  com pla in t  filed  in  federa l cou r t , DMWW s ta tes  th a t  from  

1995  to 2014 , n it ra te con cen tra t ion s  in  th e Ra ccoon  River  a t  th e DMWW 

in ta ke poin ts  exceeded  th e 10  m g/ L s ta n da rd  for  d r in k in g wa ter  a t  lea s t  

1636  da ys , or  twen ty-fou r  percen t  of th e t im e.  In  2013  a n d  2014 , th e 

a vera ge n it ra te con cen tra t ion  in  th e Des  Moin es  a n d  Ra ccoon  Rivers  wa s  

11 .98  m g/ L, th e th ird  h igh es t  a vera ge in  th e la s t  for ty yea r s .  S im ila r ly, 

in  Sep tem ber , October , Novem ber , a n d  Decem ber  2014 , th e a vera ge 

n it ra te con cen tra t ion  wa s  11 .89  m g/ L, 13 .23  m g/ L, 13 .43  m g/ L, a n d  

12 .56  m g/ L, res pect ively.   

 DMWW s ta tes  th a t  it  u t ilizes  th ree wa ter  t rea tm en t  p la n ts  to 

p roces s  s ou rce wa ter  in to d r in k in g wa ter .  Th es e th ree t rea tm en t  p la n ts , 

th e McMu llen  Pla n t , th e Sa ylorville Pla n t , a n d  th e Fleu r  Pla n t , a ll d ra w 

wa ter  from  th e Ra ccoon  River .  DMWW h a s  m a n a ged  exces s  n it ra tes  in  

th e s ou rce wa ter  it  p roces s es  in  s evera l wa ys .  At  th e Fleu r  Pla n t , a  

fra ct ion  of th e wa ter  u n dergoes  a n  ion  exch a n ge p roces s  to rem ove 

n it ra tes  a n d  th en  is  b len ded  with  filtered  wa ter  to s ta y below th e EPA’s  

10  m g/ L s ta n da rd .  In  a dd it ion  to d ra win g wa ter  from  th e Ra ccoon  River , 

th e McMu llen  Pla n t d ra ws  wa ter  from  Crys ta l La ke, a  r iver -in flu en ced  

s u rfa ce wa ter  s ou rce m a n a ged  to p rovide redu ced-n it rogen  wa ter  
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th rou gh  n a tu ra l b iologic p roces s es .  DMWW a ls o ca n  b len d  th e wa ter  

from  th e McMu llen  Pla n t  with  n it ra te-free wa ter  d ra wn  from  a  res ervoir  

u s ed  a s  a n  em ergen cy ba cku p  wa ter  s ou rce.  Th e Sa ylorville Pla n t  is  th e 

on ly p la n t  opera ted  by DMWW th a t  h a s  a  lim ited  ca pa city to rem ove 

n it ra tes .   

Add it ion a lly, DMWW h a s  a n  ion  exch a n ge n it ra te-rem ova l fa cility 

th a t  it  opera tes  a s  n eeded  a t  a  cos t  of a pproxim a tely $400 0–$7000  per  

da y. 3  DMWW u tilized  its  n it ra te rem ova l con t in u ou s ly du e to exces s ive 

n it ra te levels  u n t il Ma rch  10 , 2015 .  Th e con t in u ou s  opera t ion  for  a  tota l 

of n in ety-s ix da ys  is  th e lon ges t  in  th e h is tory of th e fa cility’s  opera t ion  

du r in g th e win ter  s ea s on .  DMWW s ta tes  th a t , du e to th e a ge a n d  lim ited  

ca pa city of th e exis t in g n it ra te-rem ova l fa cility, it  will n eed  to des ign  a n d  

con s tru ct  a  n ew n it r a te-rem ova l fa cility with  a  fifty-m illion -ga llon -per-da y 

ca pa city a t  a  cos t  of between  $76  m illion  a n d  $183 .5  m illion  before 2020 .  

Opera t ion  a n d  m a in ten a n ce cos ts  will be in  a dd it ion  to th e in it ia l 

es t im a ted  ca p ita l cos t .   

 B.  Th e  Dr a in a ge  Dis t r ic t s .   Dra in a ge d is t r icts  were in s t itu ted  in  

Iowa  to a llow wet la n ds  to be tu rn ed  in to p rodu ct ive fa rm la n d .  Th e 

pu rpos e of d ra in a ge d is t r icts  in  Iowa  ca n  be t ra ced  ba ck  to th e la te 

1800s  a n d  ea r ly 1900s .  See Swa m p La n d  Act  of 1850 , ch . 84 , 9  Sta t . 

519  (cod ified  a t  43  U.S.C. §§ 982–984  (2012)); Ha tch , Holbrook & Co. v. 

Potta w a tta mie  Coun ty, 43  Iowa  442  (1876); Iowa  Con s t . a r t . I, § 18  (a s  

a m en ded  in  1908).  Va s t  a rea s  of fla t la n d  cou ld  n ot  be fa rm ed  du e to 

in a dequ a te d ra in a ge.  Iowa  Code ch a p ter  468  a n d  Iowa  Con s t itu t ion  

3It  is  u n clea r  from  DMWW’s  filin gs  wh eth er  t h is  n it ra te-rem ova l fa cility is  
loca ted  a t  on e of it s  wa ter  t rea tm en t  p la n ts  or  t rea ts  wa ter  received  from  a ll p la n ts .  
DMWW in d ica tes  th a t  it s  n it ra te-rem ova l fa cility rem oves  n it ra tes  from  it s  fin is h ed  
wa ter .   
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a r t icle I, s ect ion  18  govern  d ra in a ge d is t r icts .  Dra in a ge d is t r icts  en a b le 

p roper ty own ers  to join t ly fu n d  d ra in a ge im provem en ts .  See Fis her, 369  

N.W.2d  a t  428–29 .   

 Th e r igh t  of a  la n d own er  to p la ce t iles  in  s wa les  or  
d itch es  to ca rry th e wa ter  from  pon ds  u pon  a n d  on to lower  
la n ds  . . . is  n eces s a ry . . . in  order  th a t  low a n d  s wa m py 
la n ds  m a y be recla im ed , a n d  a  den ia l th ereof wou ld  b e 
p rodu ct ive of in ca lcu la b le m is ch ief.   

Dorr v. Simmers on , 127  Iowa  551 , 553 , 103  N.W. 806 , 807  (1905).  To 

es ta b lis h  a  d ra in a ge d is t r ict , a t  lea s t  two la n down ers  m u s t  pet it ion  for  it s  

crea t ion .  Iowa  Code § 468 .6 .  Th e a ffa irs  of th e d ra in a ge d is t r ict  a re th en  

m a n a ged  by th e cou n ty boa rd  of s u pervis ors  in  a  rep res en ta t ive ca pa city.  

See, e.g., id . §§ 4 68 .37 , .89 , .231 , .232 , .617 .  Th e boa rd  determ in es  wh a t 

im provem en ts  a re n eeded .  Id . § 468 .126(1 )(a ).  If th e cos t  exceeds  

$50 ,000 , a  h ea r in g is  requ ired  to determ in e a dvis a b ility of expen d itu re, 

a n d  a n  a ppea l is  a llowed .  Id . § 468 .126 (1 )(c).  Im provem en ts  exceed in g a  

cer ta in  a m ou n t  ca n  be s topped  by a  m a jor ity of la n down ers  in  th e 

d is t r ict  th rou gh  a  p roces s  ca lled  rem on s tra n ce.  Id . § 468 .126 (4 )(c).   

 Dra in a ge d is t r icts  “h a ve on ly s u ch  [lim ited ] power  a s  th e 

legis la tu re gra n ts  th em .”  Reed  v. Mus ca tine Lou is a  Dra in a ge Dis t. #13 , 

263  N.W.2d  548 , 55 1  (Iowa  1978).  Iowa ’s  legis la tu re con clu d ed  d ra in a ge 

from  a gr icu ltu ra l a n d  oth er  la n ds  s h a ll be p res u m ed  to ben efit  th e 

pu b lic:  

 1 .  Th e d ra in a ge of s u r fa ce wa ters  from  a gr icu ltu ra l 
la n ds  a n d  a ll oth er  la n ds , in clu d in g s ta te-owed  la kes  a n d  
wet la n ds , or  th e p rotect ion  of s u ch  la n d s  from  overflow s h a ll 
be p res u m ed  to be a  pu b lic ben efit  a n d  con du cive to th e 
pu b lic h ea lth , con ven ien ce, a n d  welfa re.  

 2 .  Th e p rovis ion s  of th is  s u bch a p ter  a n d  a ll oth er  la ws  
for  th e d ra in a ge a n d  p rotect ion  from  overflow of a gr icu ltu ra l 
or  overflow la n ds  s h a ll be libera lly con s tru ed  to p rom ote 
leveein g, d itch in g, d ra in in g a n d  recla m a t ion  of wet , s wa m py, 
a n d  overflow la n ds . 
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Iowa  Code § 468 .2 (1 )–(2 ).   

 Th e th ir teen  defen da n t  d ra in a ge d is t r icts  in  th is  ca s e a re loca ted  in  

th e Nor th  Ra ccoon  wa ters h ed  a n d  th e Des  Moin es  Lobe geogra ph ic 

form a t ion .  Th e p r im a ry pu rpos e of th eir  d ra in a ge in fra s t ru ctu re is  to 

rem ove wa ter  from  a gr icu ltu ra l la n ds .  Pr iva te s u bs u rfa ce t iles  con vey 

wa ter  to oth er  s u bs u rfa ce t iles , p ipe, s u bs u rfa ce d itch es , a n d  ch a n n els  

crea ted  a n d  m a in ta in ed  by th e defen da n ts , wh ich  in  tu rn  con vey wa ter  to 

s t rea m s  a n d  r ivers , a n d  u lt im a tely th e Ra ccoon  River .   

C.  Pr oc e d u r a l Ba c k gr ou n d .  Th e defen da n ts  filed  m otion s  for  

s u m m a ry ju dgm en t  s eek in g d is m is s a l of DMWW’s  federa l cou r t  

com pla in t  on  s evera l grou n ds , in clu d in g th e im m u n it ies  en joyed  by 

d ra in a ge d is t r icts  u n der  Iowa  la w.  After  th e s u m m a ry ju dgm en t  m ot ion s  

were b r iefed  a n d  a rgu ed , th e federa l cou r t  in s t ru cted  th e pa r t ies  to m eet , 

con fer , a n d  com e to a n  a greem en t  on  th e iden t ifica t ion  a n d  des cr ip t ion  of 

s ta te la w is s u es  th a t  cou ld  be cer t ified  to th e Iowa  Su prem e Cou r t  a n d  

a ls o in s t ru cted  th e pa r t ies  to exp la in  wh eth er  th ey believed  th es e is s u es  

s h ou ld  be cer t ified .  Th e pa r t ies  filed  a  join t  cer t ifica t ion  repor t .  Th e 

pa r t ies  a greed  on  th e word in g of th e fou r  qu es t ion s , bu t  d isa greed  a s  to 

wh eth er  th e qu es t ion s  s h ou ld  be cer t ified .  Th e DMWW fa vored  

cer t ifica t ion .  Th e defen da n ts  a rgu ed  a ga in s t  cer t ifica t ion  a s  u n n eces s a ry 

beca u s e con trollin g p receden t  a n s wered  th e qu es t ion s .   

D.  Th e  DMWW’s  Cla im s .  DMWW’s  com pla in t  a lleges  ten  ca u s es  

of a ct ion : Cou n t  I for  viola t ion  of va r iou s  federa l s ta tu tes  kn own  a s  th e 

Clea n  Wa ter  Act ; Cou n t  II for  viola t ion  of Iowa  Code s ect ion  455B.186  (“A 

pollu ta n t  s h a ll n ot  b e d is pos ed  of by du m pin g, depos it in g, or  d is ch a rgin g 

s u ch  pollu ta n t  in to a n y wa ter  of th e s ta te . . . .”); Cou n t  III for  pu b lic 

n u is a n ce; Cou n t  IV for  s ta tu tory n u is a n ce; Cou n t  V for  p r iva te n u is a n ce; 

Cou n t  VI for  t res pa s s ; Cou n t  VII for  n egligen ce; Cou n ty VIII for  ta k in g 
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with ou t  ju s t  com pen s a t ion  in  viola t ion  of th e Fifth  Am en dm en t  of th e 

Un ited  Sta tes  Con s t itu t ion  a s  m a de a pp lica b le by th e Fou r teen th  

Am en dm en t  a n d  a r t icle I, s ect ion  18  of th e Iowa  Con s t itu t ion ; Cou n t  IX 

for  viola t ion  of th e Du e Proces s  a n d  Equ a l Protect ion  Cla u s es  of th e 

Fou r teen th  Am en d m en t  of th e Un ited  Sta tes  Con s t itu t ion  a n d  th e du e 

p roces s  a n d  equ a l p rotect ion  cla u s es  of th e Iowa  Con s t itu t ion ; a n d  

Cou n t  X for  perm a n en t , p ros pect ive in ju n ct ive relief.   

DMWW es s en t ia lly a rgu es  th a t  th e defen da n ts  a re res pon s ib le for  

th e in crea s ed  n it ra te con cen tra t ion s  in  th e Ra ccoon  River .  DMWW 

a lleges  it  m a y be forced  to con s tru ct  a  n ew, h igh -ca pa city n it ra te-rem ova l 

fa cility, to com ply with  th e SDWA.  DMWW’s  s ta te a n d  federa l 

con s t itu t ion a l lia b ility th eor ies  a re ba s ed  on  its  cla im  th a t  th e d ra in a ge 

d is t r icts  a re res pon s ib le for  th e in crea s ed  level of n it ra tes  in  th e s ou rce 

wa ter  th e DMWW m u s t  p roces s .   

Aga in s t  th is  ba ckdrop , we tu rn  to th e cer t ified  qu es t ion s , 

begin n in g with  th e th res h old  is s u e of wh eth er  we s h ou ld  elect  to a n s wer 

th em .   

II.   Ou r  Dis c r e t ion  t o  An s we r  Ce r t ifie d  Qu e s t ion s .    

 Th e DMWW a n d  th e cer t ifyin g federa l cou r t  u rge u s  to a n s wer  th e 

fou r  cer t ified  qu es t ion s .  Th e d ra in a ge d is t r icts , h owever , a rgu e th a t  we 

s h ou ld  declin e to a n s wer  th e qu es t ion s  on  grou n ds  th a t  con trollin g 

p receden t  is  determ in a t ive.  “Iowa  Code s ect ion  684A.1  a llows  th is  cou r t  

to a n s wer  qu es t ion s  of Iowa  la w cer t ified  to u s  by a  federa l cou r t  th a t  

con clu des  con trollin g p receden t  is  la ck in g wh en  th e a n s wer  m a y be 

determ in a t ive of th e federa l p roceed in g.”  Oyens  Feed  & Supply, Inc. v. 

Primeba nk, 808  N.W.2d  186 , 188  (Iowa  2011).  In  Foley, we n oted  ou r 

d is cret ion  to a n s wer  cer t ified  qu es t ion s  th a t  (1 ) were cer t ified  by a  p roper  

cou r t , (2 ) p res en ted  qu es t ion s  of Iowa  la w, (3 ) “m a y be determ in a t ive of 
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th e ca u s e . . . pen d in g in  th e cer t ifyin g cou r t ,” a n d  (4 ) a ppea red  to th e 

cer t ifyin g cou r t  to h a ve n o con trollin g Iowa  p receden t .  688  N.W.2d  a t  

246  (qu ot in g Iowa  Code § 684A.1  (2003)).   

Th e fir s t  th ree requ irem en ts  a re ea s ily m et  h ere: th e federa l cou r t  

cer t ified  fou r  qu es t ion s  of Iowa  la w th a t , if res olved  a dvers ely to DMWW, 

wou ld  res u lt  in  s u m m a ry ju dgm en t  d is m is s in g its  s ta te la w cla im s .  “We 

do n ot  h a ve a  s itu a t ion  wh ere th e a n s wers  to th e qu es t ion s  a re fa ct -

depen den t  or  th e fa cts  a re in  con flict .  Th es e a re pu re qu es t ion s  of la w.”  

Iow a  Righ t to Life Comm., Inc. v. Tooker, 808  N.W.2d  417 , 427  (Iowa  

2011) (cita t ion s  om it ted ) (d is t in gu is h in g ca s es  declin in g to a n s wer 

cer t ified  qu es t ion s  th a t  requ ired  res olu t ion  of fa ctu a l d is pu tes ).  It  is  th e 

fou r th  requ irem en t  th a t  gives  u s  pa u s e beca u s e, a s  th e cer t ifyin g cou r t  

recogn ized , we h a ve con trollin g p receden t  th a t  res olves  th e qu es t ion s  in  

fa vor  of th e d ra in a ge d is t r icts , a s s u m in g th a t  p receden t  rem a in s  good 

la w.   

Th e federa l cou r t  ca n d id ly a ckn owledged  in  it s  cer t ifica t ion  order  

th a t  if it  d id  n ot  cer t ify th e qu es t ion s , it  “wou ld  h a ve to reject  th e 

th ou gh tfu l, crea t ive, n ovel, a n d  well-a rgu ed  pos it ion s  of DMWW a s  

u n s u ppor ted  by Iowa  la w.”  Th e cou r t  con clu ded  th a t , given  th e pu b lic 

im por ta n ce of th e ca s e it  des cr ibed  a s  “on e of fir s t  im pres s ion ,” 

cer t ifica t ion  wa s  a ppropr ia te to en a b le ou r  cou r t  to decide th e qu es t ion s  

u n der  ou r  s ta te la w.   

We a ddres s ed  th e qu a n da ry of wh eth er  to a n s wer  cer t ified  

qu es t ion s  des p ite con trollin g p receden t  in  Foley, in  wh ich  th e fir s t  

cer t ified  qu es t ion  a s ked , “Does  th e requ irem en t  of ‘s pecia l in ju ry’ to s ta te 

a  cla im  for  a  m a liciou s  p ros ecu t ion  a ct ion  s till rema in  the la w  of Iow a ?” 

688  N.W.2d  a t  246  (em ph a s is  a dded).  J oh n  Foley cla im ed  th e Argos y 

ca s in o h a d  wron gfu lly s u ed  h im  in  Illin ois  for  m a k in g fa ls e s ta tem en ts .  



 12   

Id . a t  245 .  Argos y volu n ta r ily d is m is s ed  its  Illin ois  la ws u it  a ga in s t  Foley 

before t r ia l.  Id .  Foley th en  s u ed  Argos y in  Iowa  d is t r ict  cou r t , a llegin g 

th a t  “a s  a  res u lt  of th e Illin ois  s u it , [h is ] in s u ra n ce ca r r ier  declin ed  to 

ren ew its  policies  a n d  [h e] los t  fin a n cin g on  a  rea l es ta te dea l in  

Siou x City.”  Id . a t  245–46 .  Foley a ls o cla im ed  th e la ws u it  “ca u s ed  h im  

s t res s , exa cerba t in g p reexis t in g n eck  a n d  ba ck  pa in .”  Id .  Argos y 

rem oved  th e a ct ion  to federa l cou r t  a n d  m oved  for  s u m m a ry ju dgm en t  on  

grou n ds  th a t  Foley fa iled  to a llege a  recogn ized  type of “s pecia l in ju ry,” 

s u ch  a s  a n  a r res t  or  s eizu re of p roper ty, requ ired  to recover  u n der  Iowa  

la w.  Id . a t  246 .  Th e federa l cou r t  cer t ified  fou r  qu es t ion s  to ou r  cou r t  

a s k in g wh eth er  th e h a rm  a lleged  by Foley wa s  recovera b le u n der  Iowa  

la w.  Id .  We obs erved  th a t  we fir s t  recogn ized  th e s pecia l in ju ry 

requ irem en t  in  18 84  a n d  h a d  rea ffirm ed  it  in  n u m erou s  decis ion s  

th erea fter , m os t  recen t ly fou r  yea rs  ea r lier .  Id . a t  246–47 .  Yet  we n oted  

Foley in vited  u s  to a ba n don  th e s pecia l-in ju ry requ irem en t .  Id . a t  247 .  

We p roceeded  to a n s wer  th e cer t ified  qu es t ion s , s ta t in g, “[O]n e m a y 

a lwa ys  qu es t ion  wh eth er  a  p receden t  is  con trollin g by a s k in g wh eth er  it  

rema ins  th e la w; it  is  m a n ifes t  th a t  we a re free to overru le p receden ts  

wh en  circu m s ta n ces  wa rra n t .”  Id . a t  247 .  We th en  a pp lied  ou r  

p receden t  to a n s wer  th e cer t ified  qu es t ion s .  Id . a t  247–49 .   

As  in  Foley, th e qu es t ion s  cer t ified  in  th is  ca s e ca n  be a n s wered  by 

a pp lyin g lon g-s ta n d in g p receden t  fir s t  decided  a  cen tu ry a go a n d  

rea ffirm ed  repea ted ly a n d  a s  recen t ly a s  fou r  yea rs  a go.  We ta ke th e 

s a m e a pproa ch  toda y a s  we d id  in  Foley.  Th e cer t ifyin g cou r t  h ere, in  its  

wis dom , defers  to ou r  ju dgm en t  on  wh eth er  th e DMWW s ta tes  a  cla im  

a ga in s t  th e d ra in a ge d is t r icts  u n der  Iowa  la w.  Revis it in g ou r  s ta te la w 

p receden t  is  ou r  p reroga t ive.  See Sta te v. Eich ler, 248  Iowa  1267 , 1270 , 

83  N.W.2d  576 , 578  (1957) (“If ou r  p reviou s  h old in gs  a re to be overru led , 
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we s h ou ld  ord in a r ily p refer  to do it  ou rs elves .”).  We elect  to a n s wer  th e 

cer t ified  qu es t ion s .   

III.   An a lys is .    

We begin  ou r  a n a lys is  by reviewin g ou r  well-s et t led  p receden t  

lim it in g ju d icia l relief a ga in s t  d ra in a ge d is t r icts  to m a n da m u s  a n d  

res t r ict in g con s t itu t ion a l ch a llen ges  by pu b lic en t it ies .  We n ext  exp lore 

ou r  t ra d it ion a l a dh eren ce to p receden t  left  in ta ct  by th e legis la tu re, 

tem pered  by ou r  ob liga t ion  to overru le decis ion s  th a t  a re p la in ly 

er ron eou s  or  ren dered  obs olete by ch a n gin g circu m s ta n ces .  We th en  

a ddres s  wh eth er  th e DMWW’s  cla im s  wa rra n t  overru lin g ou r  p r ior  

decis ion s  th a t  recogn ize b roa d  im m u n ity for  d ra in a ge d is t r icts  a n d  lim it  

con s t itu t ion a l ch a llen ges  by pu b lic bod ies .  We con clu de ou r  p receden t 

rem a in s  good  la w, a n d  we a n s wer  th e cer t ified  qu es t ion s  a ccord in gly. 

A.  Ou r  Con t r o llin g Pr e c e d e n t .   “Ou r  ca s es  h a ve con s is ten t ly h eld  

th a t  a  d ra in a ge d is t r ict  is  n ot  s u s cep t ib le to s u it  for  m on ey da m a ges .  It  

h a s  n o corpora te exis ten ce for  th a t  pu rpos e.”  Ch i. Cen t. & Pa c. R.R. v. 

Ca lhoun  Cty. Bd . of Supervis ors , 816  N.W.2d  367 , 374  (Iowa  2012) 

(qu ot in g Fis her, 369  N.W.2d  a t  429).  “A d ra in a ge d is t r ict ’s  im m u n ity is  

n ot  ba s ed  on  th e doctr in e of s overeign  im m u n ity; in s tea d , it  flows  from  

th e fa ct  th a t  a  d ra in a ge d is t r ict  is  a n  en t ity with  ‘s pecia l a n d  lim ited  

powers  a n d  du t ies  con fer red  by th e Iowa  Con s t itu t ion .’ ”  Id . a t  374  

(qu ot in g Fis her, 369  N.W.2d  a t  430).   

Dra in a ge d is t r icts  a re crea ted  a n d  govern ed  by s ta tu te, Iowa  Code 

ch a p ter  468 , a s  a u th or ized  u n der  th e Iowa  Con s t itu t ion , a r t icle I, s ect ion  

18 .  Dra in a ge d is t r ict  im m u n ity is  p rem is ed  on  th eir  lim ited  pu rpos e, 

wh ich  is  “to bu ild  a n d  m a in ta in  d ra in a ge im provem en ts  th a t  p rovide for  

th e ‘d ra in a ge a n d  im provem en t  of a gr icu ltu ra l a n d  oth er  la n ds , th ereby 

m a k in g th em  t illa b le or  s u ita b le for  p rofita b le u s e.’ ” Ha rd in  Cty. 
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Dra in a ge Dis t. 55 , Div. 3 , La tera l 10  v. Un ion  Pa c. R.R., 826  N.W.2d  507 , 

510  (Iowa  2013) (qu ot in g Ch i., Milw a u kee & St. Pa u l Ry. v. Mos qu ito 

Dra in a ge Dis t., 190  Iowa  162 , 163 , 180  N.W. 170 , 170  (1920)).  Dra in a ge 

d is t r icts  h a ve n o oth er  fu n ct ion , power , or  pu rpos e.  As  th e cer t ifyin g 

cou r t  obs erved , “Dra in a ge d is t r icts  a re s om eth in g of a  collect ive pa s s ive 

u t ility s ys tem .”  Th e d is t r icts  h a ve a ccom plis h ed  th eir  or igin a l s ta tu tory 

m is s ion : Th e ter ra in  in  m u ch  of n or th  cen tra l Iowa  wa s  too wet  or  

s wa m py for  growin g row crops 4 u n t il s u bs u rfa ce d ra in  t iles  were in s ta lled  

to “t ra n s form  th es e la n ds  in to th e p rodu ct ive fa rm  la n d  th a t  exis ts  

toda y.”  Id . a t  508 .  Th e d ra in a ge d is t r icts  n ow h a ve a  con t in u in g 

s ta tu tory du ty to keep  th e d ra in s  work in g, th a t  is , to m a in ta in  th e 

or igin a l ca pa city of th e d ra in a ge s ys tem s .  See Iowa  Code § 468 .126(1 )(a ).   

We rea ffirm ed  ou r  im m u n ity p receden t  ju s t  fou r  yea rs  a go to h old  

th a t  a  ra ilroa d  cou ld  n ot  s u e a  d ra in a ge d is t r ict  for  th e ra ilroa d ’s  cos ts  

in cu rred  repa ir in g u n dergrou n d  d ra in a ge t ile.  Ch i. Cen t. & Pa c. R.R., 816  

N.W.2d  a t  378 .  Th e t ile h a d  colla ps ed , ca u s in g a  s in kh ole u n derm in in g 

th e ra ilroa d  t ra cks .  Id . a t  368 .  Th e cou n ty boa rd  of s u pervis ors , a s  

t ru s tees  for  th e d ra in a ge d is t r ict , owed  th e s ta tu tory du ty to m a in ta in  

d ra in a ge im provem en ts  in  repa ir .  Id . a t  373  (cit in g Iowa  Code 

§ 468 .126(1 )).  After  th e cou n ty s u pervis ors  fa iled  to fix th e s in kh ole, th e 

ra ilroa d  m a de repa irs  to th e d ra in a ge s ys tem  a t  it s  expen s e a n d  

dem a n ded  reim bu rs em en t .  Id . a t  369 .  We h eld  th e ra ilroa d ’s  

reim bu rs em en t  cla im  fa iled  a s  a  m a t ter  of la w, s ta t in g, “We s ee n o rea s on  

to a ba n don  ou r  p reviou s  h old in gs  th a t  . . . m a n da m u s  is  th e p roper  

rem edy.”  Id . a t  374 .   

4It  is  s a id  th a t  “corn  does n ’t  like wet  feet .”   
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Th is  h a s  been  ou r  la w for  over  on e h u n dred  yea rs .  See Gis h  v. 

Ca s tner-Willia ms  & As kla nd  Dra in a ge Dis t., 136  Iowa  155 , 157 , 113  N.W. 

757 , 757  (1907) (“Th e d ra in a ge d is t r ict  is  n ot  s u ch  [a ] lega l en t ity a s  is  

kn own  to or  recogn ized  by la w a s  a  p roper  pa r ty to a dvers a ry 

p roceed in gs .”); Cla ry v. Wood bury Coun ty, 135  Iowa  488 , 495 , 113  N.W. 

330 , 332–33  (1907) (h old in g d ra in a ge d is t r ict  cou ld  n ot  be s u ed  for  

down s trea m  flood in g).  We h a ve repea ted ly a ffirm ed  th e pr in cip le th a t  

d ra in a ge d is t r icts  ca n n ot  be s u ed  for  m on ey da m a ges .  See, e .g., Ga rd  v. 

Little  Sioux In tercty. Dra in a ge  Dis t., 52 1  N.W.2d  696 , 698  (Iowa  1994) 

(d is m is s in g tor t  a ct ion  a ga in s t  d ra in a ge d is t r ict  by es ta tes  of d rown ed  

boa ters  wh os e wa tercra ft  s t ru ck  obs tru ction  m a in ta in ed  by d is t r ict ); Na t’l 

Props . Corp. v. Polk Coun ty, 386  N.W.2d  98 , 107  (Iowa  1986) (n ot in g 

“[o]u r  ca s es  h a ve con s is ten t ly h eld  th a t  a  d ra in a ge d is t r ict  is  n ot  

s u s cep t ib le to s u it  for  m on ey da m a ges ” (qu ot in g Fis her, 36 9  N.W.2d  a t  

429)); Miller v. Monon a  Coun ty, 229  Iowa  165 , 170 , 294  N.W. 308 , 310–

11  (1940) (h old in g opera t ion  of d ra in a ge d is t r ict  cou ld  n ot  b e decla red  a  

n u is a n ce); Bd . of Supervis ors  v. Dis t. Ct.,  209  Iowa  1030 , 1033 , 229  N.W. 

711 , 712  (1930) (“Nor  is  th e p la in t iff en t it led  to a  ju dgm en t  a ga in s t  s a id  

d ra in a ge d is t r ict  No. 46 .  A d ra in a ge d is t r ict  is  s u i gen er is .  It  is  n ot  a  

corpora t ion .  It  ca n n ot  s u e or  be s u ed . . .  .  Th ere ca n  be n o ju dgm en t  a t  

la w ren dered  a ga in s t  a  d ra in a ge d is t r ict  in  a n y ca s e.”); s ee a ls o Holler v. 

Bd . of Supervis ors , 3 04  N.W.2d  441 , 442  (Iowa  Ct . App . 1980) (“[W]e ca n  

fin d  n o a u th or ity for  th e p la in t iffs ’ con ten t ion  th a t  in ju ry res u lt in g to a  

lower  la n down er  from  th e exercis e of [du t ies  of th e d ra in a ge d is t r ict ] 

s h ou ld  be com pen s a ted  . . . .”).   

In  Fis her, h om eown ers  wh os e ba s em en t  flooded  du r in g h ea vy ra in s  

b la m ed  n ea rby d ra in a ge t ile b locked  by t ree roots  a n d  debr is .  369  

N.W.2d  a t  427–28 .  Th ey filed  a  tor t  a ct ion  s eek in g m on ey d a m a ges  from  
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th e d ra in a ge d is t r ict  a n d  th e cou n ty boa rd  of s u pervis ors , a llegin g 

n egligen t  in s pect ion  a n d  m a in ten a n ce of th e d ra in a ge t ile lin e.  Id .  Th e 

d is t r ict  cou r t  ru led  th a t  n eith er  th e d ra in a ge d is t r ict  n or  th e boa rd  a ct in g 

on  its  beh a lf cou ld  b e s u ed  for  m on ey da m a ges .  Id . a t  428 .  We a ffirm ed , 

n ot in g th e “lim ited  n a tu re of a  d ra in a ge d is t r ict ’s  pu rpos es  a n d  powers ” 

a s  th e rea s on  ju d icia l relief is  lim ited  to m a n da m u s  a ct ion s  to com pel 

per form a n ce of a  s ta tu tory du ty.  Id . a t  429 , 430–31 .  We reitera ted  th a t  

we h a ve n ever  perm it ted  a  d ra in a ge d is t r ict  to be s u ed  “for  m on ey 

da m a ges  on  a  tor t  th eory for  in ju ry to la n d  with in  th e d is t r ict” a n d 

rejected  th e p la in t iffs ’ a rgu m en t  th a t  th e legis la tu re’s  pa r t ia l a b roga t ion  

of s overeign  im m u n ity with  th e en a ctm en t  of th e Mu n icipa l Tor t  Cla im s  

Act , Iowa  Code ch a p ter  613A (n ow cod ified  a t  Iowa  Code ch a p ter  670), 

open ed  th e door  to tor t  a ct ion s  a ga in s t  a  d ra in a ge d is t r ict .  Id . a t  429–30 . 

We ela bora ted ,  

 We do n ot  a gree th a t  a  d ra in a ge d is t r ict ’s  im m u n ity 
from  s u it  in  tor t  m u s t  s ta n d  or  fa ll with  th e doctr in e of 
s overeign  im m u n ity.  Noth in g in  ou r  p r ior  ca s es  s u gges ts  
th a t  s overeign  im m u n ity wa s  th e rea s on  for  den ia l of th e 
r igh t  to s u e a  d ra in a ge d is t r ict  for  m on ey da m a ges .  Th e 
la n gu a ge of th e ca s es  in d ica tes  th a t , a pa r t  from  a n y qu es t ion  
of s overeign  im m u n ity, a  d ra in a ge d is t r ict  is  m erely a n  a rea  
of la n d , n ot  a n  en t ity s u b ject  to a  ju dgm en t  for  tor t  da m a ges .   

Th is  wa s  n ever  th e ca s e with  s u ch  govern m en ta l 
en t it ies  a s  cit ies  or  cou n t ies .  Even  before th e en a ctm en t  of 
ch a p ter  613A, a  city cou ld  be s u ed  for  tor ts  com m it ted  in  a  
p ropr ieta ry, a s  oppos ed  to govern m en ta l, ca pa city.  In  
con tra s t , a  d ra in a ge  d is trict cou ld  not be  s ubject to a  money 
jud gmen t in  tort und er a n y s ta te  of fa cts .   

Id . a t  430  (em ph a s is  a dded) (cita t ion  om it ted ).  We expres s ly h eld  th a t  “a  

d ra in a ge d is t r ict  is  n ot  a  ‘m u n icipa lity’ with in  th e m ea n in g of Iowa  Code 

s ect ion  613A.1 (1 ).  A d ra in a ge d is t r ict  is  n ot  s u b ject  to s u it  in  tor t  for  

m on ey da m a ges .”  Id .   
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A deca de la ter , in  Ga rd , we declin ed  to overru le Fis her a n d  rejected  

a n  equ a l p rotect ion  ch a llen ge to d ra in a ge d is t r ict  im m u n ity.  521  N.W.2d 

a t  698–99 .  We a ffirm ed  th e d is m is s a l of a  wron gfu l-dea th  a ct ion  a r is in g 

from  a  fa ta l boa t  a cciden t  b la m ed  on  a n  u n derwa ter  obs tru ct ion  a lleged ly 

m a in ta in ed  by th e dra in a ge d is t r ict .  Id . a t  697 , 699 .  We n oted  a fter  ou r  

decis ion  in  Fis her, th e legis la tu re d id  n ot  a m en d  th e Mu n icipa l Tor t  

Cla im s  Act  to in clu de d ra in a ge d is t r icts  with in  th e d efin it ion  of 

m u n icipa lit ies  s u b ject  to tor t  cla im s .  Id . a t  698 .  We “in voked  th e 

p r in cip le th a t  is s u es  of s ta tu tory in terp reta t ion  s et t led  by th e cou r t  a n d  

n ot  d is tu rbed  by th e legis la tu re h a ve becom e ta cit ly a ccep ted  by th e 

legis la tu re.”  Id .  Accord in gly, we a pp lied  th e doctr in e of s ta re decis is .  Id .  

Th e p la in t iffs  a rgu ed  th is  res u lted  in  a  viola t ion  of equ a l p rotect ion  u n der 

th e Federa l a n d  Iowa  Con s t itu t ion s  by crea t in g s epa ra te cla s s es  of 

vict im s : (1 ) pers on s  in ju red  by d ra in a ge d is t r icts  wh o cou ld  n ot  s u e; a n d  

(2 ) pers on s  in ju red  b y oth er  loca l govern m en t  en t it ies  wh o cou ld  s u e.  Id . 

a t  698–99 .  Bu t  we rejected  th e con s t itu t ion a l ch a llen ge, s ta t in g, 

“Beca u s e of th e lim ited  n a tu re of a  d ra in a ge d is t r ict ’s  pu rpos es  a n d  

powers , th ere is  a  ra t ion a l ba s is  for  th e cla s s ifica t ion .”  Id . a t  699 .   

Aga in  in  2012 , we reitera ted  ou r  in terp reta t ion  of ch a p ter  468  

p reclu d in g cla im s  for  m on ey da m a ges  a n d  lim it in g ju d icia l relief to 

m a n da m u s .  Ch i. Cen t. & Pa c. R.R., 81 6  N.W.2d  a t  374 .  “Su its  a ga in s t  

d ra in a ge d is t r icts  ‘h a ve been  a llowed  on ly to com pel, com plete, or  correct  

th e perform a n ce of a  du ty or  th e exercis e of a  power  by th os e a ct in g on  

beh a lf of a  d ra in a ge d is t r ict .’ ”  Id . a t  378  (qu ot in g Fis her, 3 69  N.W.2d  a t  

429).  We s a w “n o rea s on  to a ba n don  ou r  p reviou s  h old in gs ” pa r t icu la r ly 

given  th e legis la tu re’s  in a ct ion , “in d ica t in g its  ta cit  a ccep ta n ce of 

m a n da m u s  a s  th e a ppropr ia te rem edy for  boa rd  in a ct ion .” Id . a t  374 .  

Ou r  decis ion  wa s  u n a n im ou s , with  on e ju s t ice n ot  pa r t icipa t in g. 
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We h a ve lon g m a de clea r  th a t  m a n da m u s  is  th e p roper  rem edy to 

a d ju d ica te cla im s  th a t  a  d ra in a ge d is t r ict  is  viola t in g a  du ty im pos ed  by 

a n  Iowa  s ta tu te.  See id .; Voogd  v. J oin t Dra in a ge Dis t. No. 3 -11 , 188  

N.W.2d  387 , 391  (Iowa  1971) (“A d ra in  on ce com pleted  is  u n der  th e 

s u pervis ion  of th e s u pervis ors , a n d  th ey ca n  be com pelled  b y m a n da m u s  

to m a in ta in  a n d  keep  it  in  repa ir .”); Sta te  ex rel. Iow a  Emp’t Sec. Comm’n  

v. Des  Moines  Coun ty, 260  Iowa  341 , 346 , 149  N.W.2d  288, 291  (1967) 

(h old in g “[a ]n  a ct ion  in  m a n da m u s  is  th e p roper  rem edy” to com pel 

d ra in a ge d is t r ict  to collect  a n d  pa y s ta te ret irem en t  a n d  s ocia l s ecu r ity 

ta xes  owin g u n der  Iowa  Code ch a p ters  97B a n d  97C).   

We h a ve s pecifica lly h eld  down s trea m  p roper ty own ers  m a y n ot 

ob ta in  oth er  in ju n ct ive relief from  d ra in a ge d is t r icts .  Ma ben  v. Ols on , 

187  Iowa  1060 , 1063–64  175  N.W. 512 , 513–15  (1919 ) (revers in g 

in ju n ct ion  ob ta in ed  by down s trea m  p roper ty own ers  a ga in s t  d ra in a ge 

d is t r ict  a n d  h old in g da m a ges  from  overflow were n ot  a  com pen s a b le 

ta k in g).   

An oth er  lin e of ca s es  h olds  th a t  polit ica l s u bd ivis ion s , a s  crea tu res  

of s ta tu te, ca n n ot  s u e to ch a llen ge th e con s t itu t ion a lity of s ta te s ta tu tes .  

See Bd . of Supervis ors  v. Dep’t of Revenue, 263  N.W.2d  227 , 232–34  

(Iowa  1978) (“Ou r  ca s es  h a ve u n iform ly h eld  a  cou n ty la cks  th e a b ility to 

m ou n t  a  con s t itu t ion a l a t ta ck  u pon  s ta te legis la t ive en a ctm en ts .” 

(qu ot in g Wa rren  Cou n ty v. J ud ges  of Fifth  J ud icia l Dis t., 243  N.W.2d  894 , 

897  (Iowa  1976))); Ch a rles  He w itt & Son s  Co. v. Keller, 223  Iowa  1372, 

1377 , 275  N.W. 94 , 97  (1937) (“Cou n t ies  a n d  oth er  m u n icipa l 

corpora t ion s  a re, of cou rs e, th e crea tu res  of th e legis la tu re . . . a n d  m a y 

n ot  qu es t ion  th a t  power  wh ich  b rou gh t  it  in to exis ten ce . . . .”); McSurely 

v. McGrew, 140  Iowa  163 , 170 , 118  N.W. 415 , 419  (1908) (“[T]h e 

m u n icipa lity it s elf ca n n ot  com pla in  of a n y a ct  of th e Legis la tu re 
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d im in is h in g its  reven u es , a m en d in g its  ch a r ter , or  even  d is s olvin g it  

en t irely.”); s ee a ls o In  re  A.W., 741  N.W.2d  793 , 805  (Iowa  2007) (“Th e 

cou n ty a t torn ey’s  a u th or ity to a ct  on  b eh a lf of eith er  th e cou n ty or  th e 

Sta te is  der ived  from  th e legis la tu re, a n d  h e th erefore m a y n ot  ch a llen ge 

th e con s t itu t ion a lity of legis la t ive a cts  in  cou r t  wh ile rep res en t in g th e 

in teres ts  of th e Sta te.”).   

Th is  rea s on in g rea d ily exten ds  to a  pu b lic u t ility s u ch  a s  th e 

DMWW, a n oth er  crea tu re of s ta tu te, a n d  p reclu des  its  con s t itu t ion a l 

ch a llen ges  to ch a p ter  468 , wh ich  we h a ve in terp reted  to p rovide b roa d  

im m u n ity for  d ra in a ge d is t r icts .  See Hous . Au th . of the Ka w Tribe of 

Ind ia ns  of Okla . v. City  of Ponca  City, 95 2  F.2d  1183 , 1189–90  (10 th  Cir . 

1991) (h old in g loca l h ou s in g a u th or ity cou ld  n ot  b r in g du e p roces s  or  

equ a l p rotect ion  ch a llen ge a ga in s t  a n oth er  polit ica l s u bd ivis ion  a ct in g 

u n der  s ta te s ta tu te); Villa ge of Arlington  Heigh ts  v. Reg’l Tra ns p. Au th ., 

653  F.2d  1149 , 1153  (7 th  Cir . 1981) (“[T]h e p r in cip le th a t  a  m u n icipa lity 

m a y n ot  ch a llen ge a cts  of th e s ta te u n der  th e Fou r teen th  Am en dm en t  

a pp lies  ‘wh eth er  th e defen da n t  is  th e s ta te it s elf or  a n oth er  of th e s ta te’s  

polit ica l s u bd ivis ion s .’ ” (qu ot in g City of Sou th  La ke Ta hoe v. Ca l. Ta hoe 

Reg’l Pla nn ing Agency, 625  F.2d  231 , 23 3  (9 th  Cir . 1980))).   

In  s u m , a  cen tu ry’s  wor th  of p receden t , in clu d in g a  ca s e ou r  cou r t  

decided  u n a n im ou s ly ju s t  fou r  yea rs  a go, p reclu des  a n y rem edy a ga in s t  

d ra in a ge d is t r icts  oth er  th a n  m a n da m u s .  Wh ile on e ca n  cr it iqu e th e 

rea s on in g of s pecific decis ion s , a s  on e ca n  cr it icize a n y decis ion  th is  

cou r t  h a s  m a de, th e overa ll body of la w s u ppor t in g th is  p ropos it ion  is  

qu ite weigh ty a n d  lon g-es ta b lis h ed .   

B.  St a r e  De c is is .   S ta re decis is  “is  a  La t in  term  m ea n in g ‘to s ta n d  

by th in gs  decided .’ ”  Sta te  v. Miller, 84 1  N.W.2d  583 , 586  (Iowa  2014) 

(qu ot in g Sta re d ecis is , Bla ck’s  La w  Diction a ry (9 th  ed . 2009)).  “From  th e 
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very begin n in gs  of th is  cou r t , we h a ve gu a rded  th e ven era b le doctr in e of 

s ta re decis is  a n d  requ ired  th e h igh es t  pos s ib le s h owin g th a t  a  p receden t  

s h ou ld  be overru led  before ta k in g s u ch  a  s tep .”  McElroy v. Sta te, 703  

N.W.2d  385 , 394  (Iowa  2005) (qu ot in g Kies a u  v. Ba n tz, 686  N.W.2d  164 , 

180  n .1  (Iowa  2004) (Ca dy, J ., d is s en t in g) (cit in g Hild re th  v. Tomlins on , 2  

Green e 360 , 361  (Iowa  1849))).  “Cou r ts  a dh ere to th e h old in gs  of pa s t  

ru lin gs  to im bu e th e la w with  con t in u ity a n d  p red icta b ility a n d  h elp  

m a in ta in  th e s ta b ility es s en t ia l to s ociety.”  Miller, 841  N.W.2d  a t  586 .  

As  we h a ve repea ted ly recogn ized ,  

[i]t  is  of th e grea tes t  im porta n ce th a t  th e la w s h ou ld  be 
s et t led .  Fa irn es s  to th e t r ia l cou r ts , to th e lega l p rofes s ion , 
a n d  a bove a ll to cit izen s  gen era lly dem a n ds  th a t  
in terp reta t ion s  on ce m a de s h ou ld  be over tu rn ed  on ly for  th e 
m os t  cogen t  rea s on s  . . . .  Lega l a u th or ity m u s t  be 
res pected ; n ot  beca u s e it  is  ven era b le with  a ge, bu t  beca u s e 
it  is  im por ta n t  th a t  cou r ts , a n d  la wyers  a n d  th eir  clien ts , 
m a y kn ow wh a t  th e la w is  a n d  order  th eir  a ffa irs  
a ccord in gly.   

Sta te  v. Lid d ell, 672  N.W.2d  805 , 813  (Iowa  2003) (a ltera t ion  in  or igin a l) 

(qu ot in g Stu a rt v. Pilgrim, 247  Iowa  709, 714 , 74  N.W.2d  212 , 215–16  

(1956)).  Iowa n s  h a ve been  a b le to rely on  th e im m u n ity of d ra in a ge 

d is t r icts  in  ch oos in g to form  a n d  opera te th os e en t it ies .   

DMWW u rges  u s  to depa r t  from  s ta re decis is  h ere.  It  relies  on  

ca s es  s u ch  a s  Turner v. Turner, des cr ib in g “ou r  res pon s ib ility to 

recon s ider  cou r t -m a de ru les  wh en  th eir  con t in u ed  vita lity is  

qu es t ion a b le.”  304  N.W.2d  786 , 787  (Iowa  1981) (“Wh en  a  ru le is  of 

ju d icia l or igin , it  is  s u b ject  to ju d icia l ch a n ge.”); s ee a ls o Koen ig v. 

Koen ig, 766  N.W.2 d  635 , 646  (Iowa  2009) (a ba n don in g com m on  la w 

d is t in ct ion  between  in vitees  a n d  licen sees  in  p rem is es  lia b ility ca s es ).  

Th os e decis ion s , h owever , d id  n ot  in volve ju d icia l in terp reta t ion  of 

s ta tu tes .  “Th e ru le of s ta re decis is  ‘is  es pecia lly a pp lica b le wh ere th e 
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con s tru ct ion  p la ced  on  a  s ta tu te by p reviou s  decis ion s  h a s  been  lon g 

a cqu ies ced  in  by th e legis la tu re . . . .’ ”  In  re  Es ta te  of Va jgrt, 801  N.W.2d  

570 , 574  (Iowa  2011) (qu ot in g Iow a  Dep’t of Tra ns p. v. Sow a rd , 650  

N.W.2d  569 , 574  (Iowa  2002)).  Th a t  is  exa ct ly wh a t  we h a ve h ere.  See  

Ch i. Cen t. & Pa c. R.R., 816  N.W.2d  a t  374 .  We reitera ted  ou r  relia n ce on  

“th e ven era b le p r in cip les  of s ta re decis is  a n d  legis la t ive a cqu ies cen ce” in  

th e con text  of in terp ret in g s ta tu tes  in  Doe v. New Lond on  Commu n ity 

School Dis trict, s ta t in g,  

[W]e p res u m e th e legis la tu re is  a wa re of ou r  ca s es  th a t  
in terp ret  it s  s ta tu tes .  Wh en  m a n y yea rs  pa s s  followin g s u ch  
a  ca s e with ou t  a  legis la t ive res pon s e, we a s s u m e th e 
legis la tu re h a s  a cqu ies ced  in  ou r  in terp reta t ion .   

 . . . . 

. . . Overa ll, we th in k  ou r  legis la tu re wou ld  be qu ite 
s u rp r is ed  to lea rn  if we decided  to revers e cou rs e a n d  ta ke a  
d ifferen t  pos it ion  u n der  th e gu is e of s ta tu tory in terp reta t ion .   

848  N.W.2d  347 , 35 5 , 356  (Iowa  2014) (qu ot in g Ackels on  v. Ma n ley Toy 

Direct, L.L.C., 832  N.W.2d  678 , 688  (Iowa  2013) (cita t ion s  om it ted )).   

S t ill, th e p r in cip les  of s ta re decis is  a n d  legis la t ive a cqu ies cen ce in  

com bin a t ion  “a re n ot  a bs olu te,” a n d  we m a y overru le p r ior  decis ion s  

“wh en  er ror  is  m a n ifes t , in clu d in g er ror  in  th e in terp reta t ion  of s ta tu tory 

en a ctm en ts .”  McElroy, 703  N.W.2d  a t  3 95  (qu ot in g Miller v. Wes tfield  Ins . 

Co., 606  N.W.2d  301 , 306  (Iowa  2000)).  For  exa m ple, in  McElroy, we 

rein terp reted  th e Iowa  Civil Righ ts  Act  to h old  th a t  a  p la in t iff s eek in g 

m on ey da m a ges  is  en t it led  to a  ju ry t r ia l, overru lin g Smith  v. ADM Feed  

Corp., 456  N.W.2d  3 78  (Iowa  1990).  McElroy, 703  N.W.2d  a t  395 .  Ou r 

cou r t  wa s  n a rrowly d ivided  in  Smith , with  fou r  ju s t ices  d is s en t in g.  Id . a t  

393–94  (cit in g Smith , 456  N.W.2d  a t  387–88  (Ca r ter , J ., d is sen t in g)).  We 

obs erved  th a t  th e Smith  d is s en t  p red icted  p rob lem s  res u lt in g from  th e 

m a jor ity’s  in terp reta t ion  th a t  exper ien ce revea led  in  p ra ct ice a n d  th a t  
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s u bs equ en t  ch a n ges  in  federa l la w “com pou n ded  th e p rob lem s  th e 

d is s en t  foretold .”  Id . a t  394 .  By con t ra s t , ou r  p r ior  h old in gs  th a t  th e 

DMWW s eeks  to over tu rn  were u n a n im ou s ly rea ffirm ed  by ou r  cou r t  in  

1994  a n d  2012  with ou t  a n y in terven in g ch a n ges  in  th e la w u n der lyin g 

th e im m u n ity.   

C.  DMWW’s  Ar gu m e n t s  fo r  Re vis it in g Ou r  Pr e c e d e n t .   We n ext  

a ddres s  wh eth er  DMWW h a s  p rovided  com pellin g rea s on s  for  overru lin g 

ou r  cen tu ry of p receden t  in terp ret in g ch a p ter  468  th a t  th e legis la tu re 

h a s  left  in ta ct .  DMWW ra is es  s evera l a rgu m en ts  in  th is  rega rd .  Firs t , 

DMWW a rgu es  im m u n ity s h ou ld  n ot  a pp ly in  a  wa ter  pollu t ion  ca s e in  

ligh t  of th e evolu t ion  in  th e u n ders ta n d in g of en viron m en ta l 

con ta m in a t ion .  Secon d , it  con ten ds  th e en a ctm en t  of th e h om e ru le 

a m en dm en t  to ou r  s ta te con s t itu t ion  in  1978  u n derm in es  th e ra t ion a le 

for  th e im m u n ity.  Th ird , it  cla im s  th e n it ra te con ta m in a t ion  a t  is s u e 

rebu ts  th e pu b lic h ea lth  ra t ion a le for  d ra in a ge d is t r icts .  Fou r th , it  poin ts  

to decis ion s  of oth er  s ta tes  a llowin g tor t  cla im s  a ga in s t  d ra in a ge 

d is t r icts .  Fin a lly, it  a rgu es  th e im m u n ity is  u n con s t itu t ion a l a s  a pp lied .  

We a ddres s  th es e a rgu m en ts  in  tu rn .   

1 .  The evolu tion  of environ men ta l la w .  Th e DMWW n otes  th a t  n on e 

of ou r  d ra in a ge d is t r ict  im m u n ity decis ion s  in volved  a  cla im  for  wa ter  

pollu t ion .  Accord in g to DMWW, im m u n ity wa s  es ta b lis h ed  deca des  

before th e en viron m en ta l m ovem en t  ra is ed  con s ciou sn es s  a bou t  

p rotect in g wa ter  qu a lity.  Th u s , th e DMWW a rgu es  th e h is tor ica l ba s is  

for  im m u n ity does  n ot  a pp ly to pollu t ion  cla im s . 

Upon  ou r  review, we d is a gree.  Ch a n ges  in  en viron m en ta l la ws  

h a ve n ot  u n derm in ed  th e ba s is  for  th e im m u n ity—th e lim ited  s cope a n d  

powers  of d ra in a ge d is t r icts  a s  en t it ies .  Ou r  ca s es , old  a n d  n ew, clos ed  

th e door  to tor t  cla im s  a ga in s t  d ra in a ge d is t r icts  “u n der  a n y s ta te of 
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fa cts .”  Fis her, 369  N.W.2d  a t  430 .  We a pp lied  th e im m u n ity in  Fis her 

even  th ou gh  th e d ra in a ge d is t r ict  in  th a t  ca s e b rea ch ed  its  s ta tu tory du ty 

to m a in ta in  a n d  repa ir  th e u n dergrou n d  d ra in  t ile lin e, ca u s in g th e 

recu rr in g floods  in  th e p la in t iff h om eown er’s  ba s em en t .  Id . a t  427–28 .  

We a ga in  a pp lied  th e im m u n ity fou r  yea rs  a go, u n a n im ou s ly reject in g a  

ra ilroa d ’s  reim bu rs em en t  cla im  for  repa ir in g a  b locked  t ile d ra in  th a t  th e 

d ra in a ge d is t r ict  wa s  s ta tu tor ily ob liga ted  to m a in ta in .  Ch i. Cen t. & Pa c. 

R.R., 816  N.W.2d  a t  374 .  In  both  ca s es , we rea ffirm ed  d ra in a ge d is t r ict  

im m u n ity even  th ou gh  th e h a rm  to th e p la in t iff res u lted  from  th e 

d ra in a ge d is t r ict ’s  b rea ch  of it s  s ta tu tory du ty to repa ir  d ra in  t iles .   

Pollu t ion  cla im s  do n ot  p res en t  a  s t ron ger  ca s e to im pos e lia b ility.  

Ch a p ter  468  im poses  n o du ty on  th e d is t r icts  to filter  ou t  n it ra tes .  

Ra th er , ch a p ter  46 8  s im ply requ ires  d ra in a ge d is t r icts  to m a in ta in  

d ra in a ge s ys tem s  to keep  th e wa ter  flowin g to d ra in  la n ds .  See, e .g., 

Iowa  Code § 468 .126(1 )(a ) (requ ir in g repa irs  a s  n eces s a ry to “res tore or  

m a in ta in  a  d ra in a ge . . . im provem en t  in  it s  or igin a l efficien cy or  

ca pa city”).  No p rovis ion  in  ch a p ter  468  a u th or izes  d ra in a ge d is t r icts  to 

m a n da te ch a n ges  in  fa rm in g p ra ct ices  to redu ce fer t ilizer  ru n off or  to 

a s s es s  fa rm ers  for  th e cos ts  of rem ovin g n it ra tes  from  wa ters  flowin g 

th rou gh  a gr icu ltu ra l d ra in a ge s ys tem s .  It  wou ld  th erefore s eem  odd  to 

m a ke a n  excep t ion  to d ra in a ge d is t r ict  im m u n ity in  th is  on e a rea .   

Th e defen da n ts ’ la ck  of s ta tu tory a u th or ity to regu la te fa rm er 

n it ra te u s e cu ts  a ga in s t  revis it in g ou r lon gs ta n d in g p receden t , wh ich  

res ts  u pon  th e lim ited  exis ten ce a n d  powers  of d ra in a ge d is t r icts .  

“Lia b ility follows  con trol . . . .”  Es ta te  of McFa rlin  v. Sta te, 881  N.W.2d  

51 , 64  (Iowa  2016).  A pa r ty in  con trol of a n  a ct ivity ca n  ta ke p reca u t ion s  

to redu ce th e r is k  of h a rm  to oth ers .  See McCormick v. Nikkel & As s ocs ., 

Inc., 819  N.W.2d  36 8 , 374  (Iowa  2012) (“Th e rea s on  is  s im ple: Th e pa r ty 
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in  con trol of th e work  s ite is  bes t  pos it ion ed  to ta ke p reca u t ion s  to 

iden t ify r is ks  a n d  ta ke m ea s u res  to im prove s a fety.”); Allis on  by Fox v. 

Pa ge, 545  N.W.2d  2 81 , 283  (Iowa  1996) (“Th e gen era l ru le a n d  excep t ion s  

revea l a  com m on  p r in cip le: lia b ility is  p rem is ed  u pon  con trol.”); Sch lotfelt 

v. Vin ton  Fa rmers ’ Supply Co., 252  Iowa  1102 , 1113 , 109  N.W.2d  695 , 

701  (1961) (declin in g to is s u e in ju n ct ion  in  n u is a n ce a ct ion  for  foot  

t ra ffic en ter in g p la in t iff’s  bu s in es s  beca u s e “defen da n t  . . . s h ou ld  n ot  be 

com pelled  to con trol it s  cu s tom ers  a n d  in  a n y even t  cou ld  n ot  do s o”); 

s ee a ls o Okpa lobi v. Fos ter, 244  F.3d  40 5 , 427  (5 th  Cir . 2001) (revers in g 

in ju n ct ion  a ga in s t  govern m en t  officia ls  wh o “h a ve n o power  to red res s  

th e a s s er ted  in ju r ies ”); McDa n iel v. Bd . of Ed uc., 956  F. Su pp . 2d  887 , 

894  (N.D. Ill. 2013) (reject in g equ ita b le cla im s  a ga in s t  pa r t ies  wh o wou ld  

“la ck  th e power  to ca rry ou t  th e in ju n ct ion ”); Sta te  v. Lea d  Ind us . As s ’n , 

951  A.2d  428 , 449–50  (R.I. 2008) (h old in g pu b lic n u is a n ce cla im  for  

con ta m in a t ion  requ ired  p roof defen da n ts  were in  con trol over  th e 

in s t ru m en ta lity ca u s in g th e a lleged  n u is a n ce a t  th e t im e th e da m a ge 

occu rred ).  Th es e ba s ic p r in cip les  of tor t  la w fa vor  p res ervin g, n ot  

a b roga t in g, th e im m u n ity for  d ra in a ge d is t r icts .   

Wh ile a t t itu des  towa rd  th e en viron m en t  m a y d iffer  toda y from  

wh en  th e firs t  d ra in a ge t iles  were p la ced  gen era t ion s  a go, tor t  cla im s  

ba s ed  on  a lleged  pollu t ion  a re n oth in g n ew.  “Tor t  cla im s  ch a llen gin g 

en viron m en ta l pollu t ion  ca n  be t ra ced  ba ck  to a t  lea s t  th e s even teen th  

cen tu ry . . . .”  Freema n  v. Gra in  Proces s ing Corp., 848  N.W.2d  58 , 66  

(Iowa  2014) (reviewin g h is tory of com m on  la w a n d  s ta tu tory rem ed ies  for  

pollu t ion ).  Iowa  tor t  la w h a s  a llowed  n u is a n ce cla im s  to recover  for  

en viron m en ta l con ta m in a t ion  for  over  a  cen tu ry.  See id . a t  67  (n ot in g 

th a t  in  Bow ma n  v. Hu mphrey, 132  Iowa  234 , 235–36 , 243 , 109  N.W. 

714 , 714–15 , 717  (1906), “th e p la in t iff la n down er  s u cces s fu lly s u ed  a  
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crea m ery on  a  n u is a n ce th eory for  depos it in g refu s e in  a  ru n n in g s t rea m  

th a t  in ju red  th e lower  r ipa r ia n  own er .”  Th os e tor t  cla im s  h a ve coexis ted  

with  d ra in a ge d is t r ict  im m u n ity, wea ken in g th e DMWW’s  a rgu m en t  th a t  

ch a n ges  in  en viron m en ta l la ws  s u ppor t  a b roga t in g th a t  im m u n ity.   

In  Freema n , we n oted  “th e 1960s  a n d  1 970s  s a w th e developm en t 

of s ign ifica n t  s ta tu tory a pproa ch es  to pollu t ion .”  848  N.W.2d  a t  68 .  

Th es e in clu ded  th e Federa l Clea n  Air  Act  (CAA) a n d  Clea n  Wa ter  Act 

(CWA) a s  well a s  Iowa  Code ch a p ter  455B, th e s ta te cou n terpa r t  to th os e 

en a ctm en ts .  See id . a t  69–72  (con tra s t in g s ta tu tory a n d  com m on  la w 

rem ed ies  for  pollu t ion ).  We h eld  th e CAA a n d  Iowa  Code ch a p ter  455B 

d id  n ot  p reem pt  s ta te com m on  la w cla im s  by n eigh bor in g p r iva te 

p roper ty own ers  a ga in s t  a  p r iva te corn  m illin g fa cility.  Id . a t  63–64 , 94 . 

We n oted , “[T]h e EPA h a s  crea ted  a  va s t  regu la tory s t ru ctu re to con trol 

th e em is s ion  of a ir  pollu ta n ts , in clu d in g tech n ologica l s ta n da rds , h ea lth  

s ta n da rds , r is k  levels , a n d  en forcem en t  p rovis ion s  . . . .”  Id . a t  68  

(qu ot in g Alexa n dra  B. Kla s s , Sta te  Innova tion  a nd  Preemption : Les s ons  

from Sta te Clima te  Ch a nge Efforts , 41  Loy. L.A. L. Rev. 1653 , 1686 

(2008)).  Th e s a m e is  t ru e for  wa ter  pollu t ion  a ddres s ed  u n der  th e CWA.  

See Am. Elec. Power Co. v. Connecticu t, 564  U.S. 410 , 419 , 131  S. Ct . 

2527 , 2535 , 180  L. Ed . 2d  435 , 444  (2011) (“[Th e CWA] in s ta lled  a n  a ll-

en com pa s s in g regu la tory p rogra m , s u pervis ed  by a n  exper t  

a dm in is t ra t ive a gen cy, to dea l com preh en s ively with  in ters ta te wa ter  

pollu t ion .”).  Yet  th is  p rolifera t ion  of en viron m en ta l la ws  h a s  n ot  led  u s  

or  th e legis la tu re to revis it  ou r  p receden t  lim it in g ju d icia l rem ed ies  

a ga in s t  d ra in a ge d is t r icts .   

S ign ifica n t ly, Iowa  Code s ect ion  45 5E.6  expres s ly im m u n izes  

fa rm ers  wh o com ply with  fer t ilizer  la bel in s t ru ct ion s  from  lia b ility for  

n it ra te con ta m in a t ion , in clu d in g m on ey da m a ge cla im s  or  clea n u p 
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cos ts . 5  We defer  to th e legis la tu re wh eth er  to rea s s es s  th a t  policy ch oice.  

See Ga llow a y v. Sta te , 790  N.W.2d  2 52 , 259  (Iowa  2010) (Ca dy, J ., 

d is s en t in g) (“[P]u b lic policy is  bes t  left  to ou r  legis la t ive b ra n ch  of 

govern m en t  to decide a s  rep res en ta t ives  of th e peop le.”).  With  th a t  

s ta tu tory im m u n ity for  n it ra te cos ts  on  th e books , it  is  d ifficu lt  to a rgu e 

ou r  p receden ts  im m u n izin g d ra in a ge d is t r icts  s h ou ld  be overru led .  

In deed , beca u s e fa rm ers  a re a s s es s ed  for  th e cos ts  of d ra in a ge d is t r icts , 

on e m igh t  ch a ra cter ize s ta te-la w n it ra te-ba s ed  cla im s  a ga in s t  d ra in a ge 

d is t r icts  a s  a  wa y to get  ba ckdoor  relief a ga in s t  fa rm ers  th a t  th e 

legis la tu re h a s  s pecifica lly ba rred  th rou gh  th e fron t  door .   

Dra in a ge d is t r icts  p rovide a  con du it  for  d ra in in g wa ter .  In  oth er  

con texts , th e legis la tu re h a s  im pos ed  clea n u p  ob liga t ion s  on  en t it ies  

opera t in g con du its  ca r ryin g con ta m in a ted  wa ter .  See, e .g., Iowa  Code 

5Iowa  Code s ect ion  45 5E.6  p rovid es ,  

Th is  ch a p ter  s u p p lem en ts  oth er  lega l a u th or ity a n d  s h a ll n ot  
en la rge, res t r ict , or  a broga te a n y rem edy wh ich  a n y pers on  or  cla s s  of 
pers on s  m a y h a ve u n d er  oth er  s ta tu tory or  com m on  la w a n d  wh ich  
s erves  th e p u rp os e of grou n dwa ter  p rotect ion .  An  a ct ivity th a t  d oes  n ot  
viola te ch a p ter  4 5 5B or  45 9 , s u bch a p ters  II a n d  III, does  n ot  viola te th is  
ch a p ter .  In  th e even t  of a  con flict  between  th is  s ect ion  a n d  a n oth er  
p rovis ion  of th is  ch a p ter ,  it  is  th e in ten t  of th e gen era l a s s em bly th a t  th is  
s ect ion  p reva ils .   

Lia b ility s h a ll n ot  be im pos ed  u p on  a n  a gr icu ltu ra l p rod u cer  for  
th e cos ts  of a ct ive clea n u p , or  for  a n y da m a ges  a s s ocia ted  with  or  
res u lt in g from  th e detect ion  in  th e grou n dwa ter  of a n y qu a n t ity of 
n it ra tes  p rovided  th a t  a pp lica t ion  h a s  been  in  com plia n ce with  s oil tes t  
res u lt s  a n d  th a t  th e a p p lica tor  h a s  p rop er ly com plied  with  la bel 
in s t ru ct ion s  for  a pp lica t ion  of th e fer t ilizer .  Com plia n ce with  th e a bove 
p rovis ion s  m a y be ra is ed  a s  a n  a ffirm a t ive defen s e by a n  a gr icu ltu ra l 
p rodu cer .   

Lia b ility s h a ll n ot  be im pos ed  u p on  a n  a gr icu ltu ra l p rodu cer  for  
cos ts  of a ct ive clea n u p , or  for  a n y da m a ges  a s s ocia ted  with  or  res u lt in g 
from  th e detect ion  in  th e grou n dwa ter  of pes t icide p rovided  th a t  th e 
a p p lica tor  h a s  p rop er ly com plied  with  la bel in s t ru ct ion s  for  a p p lica t ion  of 
th e pes t icid e a n d  th a t  th e a pp lica tor  h a s  a  va lid  a p propr ia te a pp lica tor ’s  
licen s e.  Com plia n ce with  th e a bove p rovis ion s  m a y b e ra is ed  a s  a n  
a ffirm a t ive defen s e by a n  a gr icu ltu ra l p rod u cer .   
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§ 358 .16  (p rovid in g s a n ita ry d is t r icts  with  th e power  to p rovide for  

s ewa ge d is pos a l); id . § 455B.307  (p roh ib it in g du m pin g s olid  wa s te in to 

a n y p la ce oth er  th a n  s a n ita ry d is pos a l p roject); s ee a ls o id . § 455B.186 

(“A pollu ta n t  s h a ll n ot  be d is pos ed  of by du m pin g depos it in g, or  

d is ch a rgin g s u ch  p ollu ta n t  in to a n y wa ter  of th e s ta te . . . excep t  . . . 

a dequ a tely t rea ted  sewa ge . . . .”); id . § 455B.173  (in s t ru ct in g a gen cy to 

s et  for th  wa ter  s ta n da rds  for  s ewa ge s ys tem s  a n d  wa terworks ); Iowa  

Adm in . Code r . 567 —62.3  (s et t in g for th  t rea tm en t  s ta n da rd s  for  pu b licly 

own ed  t rea tm en t  works  a n d  s ewa ge d is pos a l s ys tem s ).  Th is  in d ica tes  

ou r  legis la tu re h a s  res pon ded  to ch a n gin g en viron m en ta l a t t itu des . 

Un like with  s a n ita ry d is t r icts , th e Iowa  legis la tu re h a s  n ot  im pos ed  

du t ies  on  d ra in a ge d is t r icts  to t rea t  con ta m in a n ts . 6 

“[A] d ra in a ge d is t r ict  is  a  legis la t ive crea t ion  wh ich  h a s  n o r igh ts  or  

powers  oth er  th a n  th os e fou n d  in  s ta tu tes  wh ich  give a n d  s u s ta in  it s  

life.”  Sta te  ex rel. Iow a  Emp’t Sec. Comm’n , 260  Iowa  a t  345 , 149  N.W.2d 

a t  291 .  Iowa  Code ch a p ter  468  em powers  d ra in a ge d is t r icts  to  

res tore or  m a in ta in  a  d ra in a ge or  levee im provem en t  in  it s  
origin a l efficien cy or  ca pa city, a n d  for  th a t  pu rpos e m a y 
rem ove s ilt , deb r is , repa ir  a n y da m a ged  s t ru ctu res , rem ove 
weeds  a n d  oth er  vegeta b le growth , a n d  wh a tever  els e m a y be 
n eeded  to res tore or ma in ta in  s u ch  efficien cy or  ca pa city to 
p rolon g its  u s efu l life. 

Iowa  Code § 468 .126(1 )(a ) (em ph a s is  a d ded).  An  im provem en t  is  fu r th er  

defin ed  a s  “a  p roject  in ten ded  to expa n d , en la rge, or  oth erwis e in crea s e 

th e ca pa city of a n y exis t in g d itch , d ra in , or  oth er  fa cility a b ove th a t  for  

6Th e fa ct  th e CWA expres s ly exem pts  a gr icu ltu ra l ru n off fu r th er  u n d erm in es  th e 
view th a t  ch a n gin g en viron m en ta l a t t itu des  wa r ra n t  revis it in g ou r  p receden t  on  
d ra in a ge d is t r ict  im m u n ity.  33  U.S.C. § 1 36 2(1 4) (d efin in g “p oin t  s ou rce” to exclu d e 
“a gr icu ltu ra l s torm  wa ter  d is ch a rges  a n d  retu rn  flows  from  ir r iga ted  a gr icu ltu re”).  No 
cou r t  or  a gen cy to da t e h a s  ru led  a gr icu ltu ra l d ra in a ge s ys tem s  con s t itu te p oin t  
s ou rces  regu la ted  u n der  th e CWA. 
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wh ich  it  wa s  des ign ed .”  Id . § 468 .12 6(4 ).  Th u s , u n der  th e expres s  

la n gu a ge of th e s ta tu te, th e d ra in a ge d is t r ict  is  em powered  on ly to 

“res tore,” “m a in ta in ,” or  “in crea s e” th e flow of wa ter  th rou gh  th e d ra in a ge 

s ys tem .  Id . § 468 .126(1 ), (4 ).  Th e legis la tu re h a s  n ot  a u th or ized  

d ra in a ge d is t r icts  to a s s es s  cos ts  to redes ign  exis t in g d ra in a ge s ys tem s  to 

a ba te n it ra tes .  Th is  fu r th er  s u ppor ts  ou r  con clu s ion  th a t  th e ch a n gin g 

en viron m en ta l a t t itu des  s h ou ld  n ot u n derm in e ou r  lon g-s ta n d in g 

p receden ts  lim it in g ju d icia l relief a ga in s t  d ra in a ge d is t r icts . 

Dra in a ge d is t r icts  a n d  th eir  t ru s tees  h a ve p res u m a b ly relied  on  

ou r  lon g-s ta n d in g p receden t  recogn izin g th eir  im m u n ity.  On e p ra ct ica l 

res u lt  of th a t  relia n ce is  th e la ck  of lia b ility in s u ra n ce to cover  defen s e 

cos ts  or  in dem n ify ju dgm en ts . 7  Perh a ps  s om e cit izen s  wou ld  h a ve 

declin ed  to s erve a s  d ra in a ge d is t r ict  t ru s tees  if th ey kn ew th ey cou ld  

fa ce u n in s u red  lit iga t ion  lia b ility.  Pu blic p roper ty, in clu d in g fu n ds  in  

ba n k  a ccou n ts  n eces s a ry for  th e gen era l pu rpos e of th e pu b lic en t ity, is  

exem pt  from  execu t ion .  See Reg’l Util. Serv. Sys . v. City of Moun t Un ion , 

874  N.W.2d  120 , 127  (Iowa  2016) (a pp lyin g Iowa  Code § 627 .18 ).  

Ch a p ter  468  con ta in s  n o m ech a n is m  a llowin g d ra in a ge d is t r icts  to ra is e 

7Oth er  cou r ts  h a ve n oted  th a t  relia n ce on  s ta re d ecis is  a ffects  d ecis ion s  wh eth er  
to pu rch a s e lia b ility in s u ra n ce.  See, e .g., Sta te  v. Peeler, 140  A.3d  81 1 , 85 7  (Con n . 
20 1 6) (Za rella , J ., d is s en t in g) (s ta t in g cou r ts  s h ou ld  eva lu a te wh eth er  over ru lin g 
p receden t  wou ld  “ca u s e a  s ign ifica n t  reord er in g of in d ivid u a l con d u ct , in clu d in g r is k  
s h ift in g a r ra n gem en ts  s u ch  a s  in s u ra n ce policies ”); City  of Chica go v. Bere tta  U.S.A. 
Corp., 82 1  N.E .2 d  1 0 99 , 11 44  (Ill. 20 0 4) (reject in g city’s  p u b lic n u is a n ce cla im  a ga in s t  
firea rm  m a n u fa ctu rers , n ot in g “th e expecta t ion s  of poten t ia l defen da n ts ,  both  b u s in es s  
en t it ies  a n d  in d ivid u a ls , a n d  th eir  in s u rers  wou ld  be u p s et  s u bs ta n t ia lly if a n  en t irely 
n ew s ch em e of lia b ility were im pos ed”); Cris t v. Hu n a n  Pa la ce, In c., 8 9  P.3 d  57 3 , 58 0  
(Ka n . 2 00 4) (declin in g to over ru le p reced en t , n ot in g “[i]n s u red s  a n d  in s u rers  a like h a [d] 
relied  u pon ” th e p r ior  d ecis ion s ); Pa ige v. City  of Sterlin g Heigh ts , 7 2 0  N.W.2d  2 19 , 2 2 8  
(Mich . 2 00 6) (recogn izin g “wh ere a n  en t ire cla s s  of in d ividu a ls  or  bu s in es s es  pu rch a s e 
in s u ra n ce a n d  a n oth er  en t ire cla s s  d oes  n ot  in  relia n ce on  a  decis ion  by th is  Cou r t , th is  
m a y be viewed  a s  th e s or t  of relia n ce th a t  cou ld  ca u s e ‘p ra ct ica l rea l-wor ld  
d is loca t ion s ’ ”).   
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ta xes  to pa y off a  ju dgm en t  for  pollu t ion  cos ts , a n d  even  ta xes  a s s es s ed  

for  a  d ra in a ge im provem en t  a re s u b ject  to veto by a  m a jor ity of 

la n down ers .  See Iowa  Code § 468 .126(4)(c).  By con tra s t , oth er  s ta tu tes  

a llow cit ies  a n d  cou n t ies  to ra is e ta xes  to pa y off ju dgm en ts . 8  If th e 

legis la tu re h a d  in ten ded  to a llow tor t  cla im s  a ga in s t  d ra in a ge d is t r icts , it  

p res u m a b ly wou ld  h a ve p rovided  a  fu n d in g m ech a n is m  to pa y 

ju dgm en ts , a s  it  d id  for  cit ies  a n d  cou n t ies . 9 Th e a bs en ce of s u ch  a  

p rovis ion  in  ch a p ter  468  rein forces  ou r  lon g-s ta n d in g in terp reta t ion  

p reclu d in g tor t  cla im s  a ga in s t  d ra in a ge d is t r icts  u n der  a n y s et  of fa cts .   

An oth er  rea s on  to declin e th e DMWW’s  in vita t ion  to a b roga te 

im m u n ity for  pollu t ion  cla im s  is  th e a bs en ce of a n y eviden ce or  a rgu m en t  

th a t  d ra in a ge d is t r icts  a re th e ch ea pes t  cos t  a voider  for  n it ra te 

con ta m in a t ion .  Th e d ra in a ge s ys tem s  were n ot  des ign ed  or  in ten ded  to 

filter  ou t  n it ra tes .  DMWW does  n ot  s u gges t  it  wou ld  be ch ea per  for  th e 

d ra in a ge d is t r icts  to rem ove n it ra tes  from  m u lt ip le loca t ion s  th a n  for  

8Iowa  Code s ect ion  6 2 6 .2 4  a u th or izes  cit ies  to levy ta xes  to p a y off ju dgm en ts , 
a n d  p rovides  in  releva n t  pa r t ,  

If n o p roper ty of a  m u n icipa l corpora t ion  a ga in  wh ich  execu t ion  h a s  
is s u ed  ca n  be fou n d , or  if th e ju dgm en t  cred itor  elects  n ot  to is s u e 
execu t ion  a ga in s t  s u ch  corp ora t ion , a  ta x m u s t  be levied  a s  ea r ly a s  
p ra ct ica b le to pa y off th e ju dgm en t .   

See a ls o Iowa  Code § 33 1 .4 3 0  (a u th or izin g d eb t  s ervice fu n d ed  by cou n ty to pa y 
ju dgm en ts ).  Th ere a re n o s u ch  s ta tu tory p rovis ion s  a llowin g dra in a ge d is t r ict s  to levy 
ta xes  to pa y tor t  ju dgm en ts .   

9As  cou n s el for  th e DMWW a ckn owledged  a t  ora l a rgu m en t , fu r th er  lit iga t ion  
wou ld  b e requ ired  to a lloca te lia b ility a m on g n u m erou s  d ra in a ge d is t r ict s .  Su ch  cos t  
s h a r in g cou ld  b e fu r th er  com plica ted  by rem on s t ra n ce p et it ion s  ob ject in g to a  d ra in a ge 
d is t r ict ’s  ta x a s s es s m en t s .  See  Iowa  Code § 4 68 .12 6(4)(c).  By con t ra s t , t h e DMWW ca n  
s prea d  it s  cos t  of n it ra te rem ova l by ra is in g it s  wa ter  ra tes .  Th e Illin ois  Su prem e Cou r t  
a p t ly obs erved  th a t  wh en  “a  s ys tem  a lrea dy exis t s  for  th e ra t ion a l a lloca t ion  of cos ts  .  . . 
th ere is  lit t le rea s on  for  a  cou r t  to im p os e a n  en t irely n ew s ys tem  of a lloca t ion .”  Bere tta  
U.S.A. Corp., 8 2 1  N.E.2 d  a t  114 5 .  Moreover , “th e legis la tu re is  bet ter  a b le to con s ider  
[th e] n eed  for  cos t -recovery legis la t ion ” in  res p on s e to a n  a lleged  on goin g pu b lic 
n u is a n ce.  Id . a t  1 14 7 .   
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DMWW to rem ove n it ra tes  from  a  s in gle loca t ion .  Econ om ic th eory 

u n der lyin g tor t  la w fa vors  p la cin g lia b ility on  th e pa r ty wh o ca n  a void  th e 

h a rm  a t  th e lea s t  cos t .  See Holtz v. J .J .B. Hillia rd  W.L. Lyons , Inc., 185  

F.3d  732 , 743  (7 th  Cir . 1999) (exp la in in g th a t  ru les  s h ou ld  be s et  to 

im pos e lia b ility on  th e pa r ty wh o is  th e “lea s t -cos t  a voider”—th a t  is , th e 

pa r ty wh o ca n  a void  th e m is ta ke a t  th e lowes t  p r ice); Beyond  the Ga rd en  

Ga te, Inc. v. Norths ta r Freeze-Dry Mfg., Inc., 526  N.W.2d  305 , 310  (Iowa  

1995) (n ot in g th a t  im pos in g lia b ility on  th e “lea s t  cos t  r is k  a voider  . . . 

m in im ize[s ] th e tota l los s  to s ociety” (qu ot in g J a m es  J . Wh ite & Robert  S . 

Su m m ers , Un iform Commercia l Cod e § 11–5 , a t  539–40  (3d  ed . 1988))); 

Gu ido Ca la b res i, The Cos ts  of Accid en ts : A Lega l a nd  Economic An a lys is  

135  & n .1  (1970) (a rgu in g th a t  th e bu rden  of a  lega l ru le s h ou ld  be 

p la ced  on  th e pa r ty wh o is  bes t  pos it ion ed  a n d  m otiva ted  to a void  th e 

h a rm  in  th e fu tu re).  Th e lea s t -cos t  a voider  for  rem ovin g n it ra tes  from  

d r in k in g wa ter  m a y well be th e DMWW, wh ich  a lrea dy bea rs  th e 

s ta tu tory ob liga t ion  to p rovide s a fe wa ter  for  it s  cu s tom ers  u n der  th e 

Sa fe Dr in k in g Wa ter  Act  a n d  its  Am en dm en ts , 42  U.S.C. §§ 300f–300 j.  

Th e DMWW does  n ot  cla im  oth erwis e a n d , in deed , it s elf a t  t im es  h a s  

la wfu lly depos ited  ba ck  in to th e Ra ccoon  River  th e very n it ra tes  it  

rem oved . 1 0   

Th e a rgu m en t  h a s  been  m a de th a t  “ca s e-by-ca s e a d ju d ica t ion ” by 

th e Iowa  cou r ts  is  s u per ior  to “legis la t ively im pos ed  com m a n d  a n d  

con trol regu la t ion .”  We do n ot  s h a re th a t  view.  Affected  pa r t ies  a re 

bein g s u b jected  to “com m a n ds ” a n d  “con trols ” wh eth er  th es e com e from  

a  legis la tu re, regu la tory a gen cy, or a  court.  Th e d ifferen ce is  th a t  s ta tu tes  

10Iowa  Dep’t  Na t . Res ., Na t ion a l Pollu ta n t  Dis ch a rge Elim in a t ion  Sys tem  
(NPDES) Perm it  No. 7 7 2 70 0 0 , a t  3  (Ma y 1 , 2 015).   
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a n d  regu la t ion s  h a ve been  a pproved  by on e or  m ore elected  b ra n ch es  of 

govern m en t  wh o a re res pon s ib le to th e peop le.  Als o, th es e s ta tu tes  a n d  

regu la t ion s  u s u a lly h a ve been  developed  by pa r t ies  with  exper t is e, ra th er  

th a n  gen era lis t  ju dges .  An d  th ey a re en a cted  a n d  pu b lis h ed  in  a dva n ce 

s o th e pu b lic kn ows  wh a t  th e ru les  a re.  Ca s e-by-ca s e a d ju d ica t ion , on  

th e oth er  h a n d , offers  n on e of th os e a dva n ta ges .   

 Th e Su prem e Cou r t , in  a  decis ion  h old in g th e CAA s u ppla n ted  

federa l com m on  la w cla im s  a s s er ted  by severa l s ta tes  a n d  p r iva te pa r t ies  

s u in g over  power  p la n t  em is s ion s , com pa red  th e in s t itu t ion a l 

com peten cy of cou r ts  a n d  regu la tors  in  a ddres s in g pollu t ion  a s  follows :  

 It  is  a ltogeth er  fit t in g th a t  Con gres s  des ign a ted  a n  
exper t  a gen cy, h ere, EPA, a s  th e bes t  s u ited  to s erve a s  
p r im a ry regu la tor  of green h ou s e ga s  em is s ion s .  Th e exper t  
a gen cy is  s u rely bet ter  equ ipped  to do th e job  th a n  
in d ividu a l d is t r ict  ju dges  is s u in g a d  h oc, ca s e-by-ca s e 
in ju n ct ion s .  Federa l ju dges  la ck  s cien t ific, econ om ic, a n d  
tech n ologica l res ou rces  a n  a gen cy ca n  u t ilize in  cop in g with  
is s u es  of th is  order .  J u dges  m a y n ot  com m is s ion  s cien t ific 
s tu d ies  or  con ven e grou ps  of exper ts  for  a dvice, or  is s u e 
ru les  u n der  n ot ice-a n d-com m en t  p rocedu res  in vit in g in pu t  
by a n y in teres ted  pers on , or  s eek  th e cou n s el of regu la tors  in  
th e Sta tes  wh ere th e defen da n ts  a re loca ted .  Ra th er , ju dges  
a re con fin ed  by a  record  com pris in g th e eviden ce th e pa r t ies  
p res en t .   

Am. Elec. Power Co., 564  U.S. a t  428 , 131  S. Ct . a t  2539–40 , 180  

L. Ed . 2d  a t  450  (cita t ion  om it ted ).  For  a ll th es e rea s on s , we a re n ot 

pers u a ded  to overru le ou r  p receden t  in  ligh t  of h eigh ten ed  en viron m en ta l 

con cern s .   

2 .  The home ru le a mend men t.  Th e DMWW n ext  a rgu es  th e 

en a ctm en t  of th e h om e ru le a m en dm en t  in  1978  b roa den ed  th e police 

powers  of cou n ty govern m en t .  Th a t  a m en dm en t  gra n ted  cou n t ies  “h om e 

ru le power  a n d  a u th or ity, n ot  in con s is ten t  with  th e la ws  of th e gen era l 

a s s em bly.”  Iowa  Con s t . a r t . III, § 39A; s ee a ls o Worth  Cty . Friend s  of 
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Agric. v. Worth  Coun ty, 68 8  N.W.2d  257 , 265  (Iowa  2004) (recogn izin g th e 

“s u per ior  a u th or ity of th e Gen era l As s em bly” (qu ot in g Bech tel v. City of 

Des  Moines , 225  N.W.2d  326 , 332  (Iowa  1975))).  Iowa  Code ch a p ter  468 , 

h owever , rem a in ed  u n ch a n ged .  Th is  ca s e tu rn s  on  th e du t ies  a n d  

powers  of d ra in a ge  d is tricts .  Th e cou n ty s u pervis ors  m erely a ct  in  a  

rep res en ta t ive ca pa city a s  t ru s tees  of th e d ra in a ge d is t r icts  u n der  

ch a p ter  468 .  Noth in g in  th e h om e ru le a m en dm en t  b roa den s  th e 

s u pervis ors ’ opera t ion a l a u th or ity over  d ra in a ge d is t r ict s  or  gives  

d ra in a ge d is t r icts  th e power  to regu la te fa rm in g p ra ct ices  or  wa ter  

qu a lity.  We h a ve repea ted ly rea ffirm ed  th e im m u n ity of d ra in a ge 

d is t r icts  well a fter  th e en a ctm en t  of th e h om e ru le a m en dm en t  beca u s e 

d ra in a ge d is t r icts  h a ve lim ited  powers .  See Ch i. Cen t. & Pa c. R.R., 816  

N.W.2d  a t  374 ; Fis h er, 369  N.W.2d  a t  430 .  Dra in a ge d is t r icts  la ck  th e 

b roa d  police powers  exercis ed  by cou n t ies  a n d  oth er  polit ica l 

s u bd ivis ion s .   

Hom e ru le powers  ca n  on ly be exercis ed  in  a  m a n n er con s is ten t  

with  a cts  of th e gen era l a s s em bly.  See Iowa  Con s t . a r t . III, § 39A.  A 

s ta te s ta tu te t ru m ps  in con s is ten t  loca l a cts .  Th e DMWW’s  pos it ion  th a t  

th e h om e ru le a m en dm en t  a b roga ted  d ra in a ge d is t r ict  im m u n ity con flicts  

with  ch a p ter  468  a s  we h a ve in terp reted  it  for  over  a  cen tu ry.  Th a t  

p rovides  a n oth er  rea s on  for  declin in g to rea d  in to th e h om e ru le 

a m en dm en t  a n y in ten t  to overru le ou r  s ta tu tory in terp reta t ion  of ch a p ter  

468  im m u n izin g d ra in a ge d is t r icts .   

We a ls o n ote th e h om e ru le a m en dm en t  p roh ib its  loca l 

govern m en ts  from  a s s es s in g ta xes  with ou t  legis la t ive a u th or iza t ion .  Id .  

(“Cou n t ies  . . . s h a ll n ot  h a ve power  to levy a n y ta x u n les s  expres s ly 

a u th or ized  by th e gen era l a s s em bly.”).  Th e legis la tu re h a s  expres s ly 

a llowed  cou n t ies  to levy ta xes  to pa y off tor t  ju dgm en ts .  See Iowa  Code 
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§ 626 .24 .  No s u ch  provis ion  a llows  d ra in a ge d is t r icts  to levy ta xes  to pa y 

off tor t  ju dgm en ts .  Th e legis la tu re h a s  a u th or ized  d ra in a ge d is t r icts  to 

levy ta xes  s olely to con s tru ct  a n d  m a in ta in  d ra in a ge s ys tem s  to d ra in  

wa ter .  Id . § 468 .1 27 .  Th e lim ited  p owers  of d ra in a ge d is t r icts  h a ve 

rem a in ed  u n ch a n ged  s in ce th e en a ctm en t  of th e h om e ru le a m en dm en t .   

 3 .  Public hea lth .  Th e DMWW a ls o con ten ds  th a t  it s  a llega tion s  of 

n it ra te con ta m in a t ion  s h ou ld  elim in a te th e h is tor ica l im m u n ity of 

d ra in a ge d is t r icts  beca u s e th ey rebu t  th e s ta tu tory pu rpos e of d ra in a ge 

d is t r icts  to ben efit  “pu b lic h ea lth .”  It  is  t ru e th a t  Iowa  Code s ect ion  

468 .2  cod ifies  a  legis la t ive p res u m ption  th a t  th e “d ra in a ge from  

a gr icu ltu ra l la n ds  . . . s h a ll be p res u m ed  to be a  pu b lic ben efit  a n d  

con du cive to th e pu b lic h ea lth , con ven ien ce, a n d  welfa re.”  Id . § 468 .2 (1 ).  

We d ra w a  d ifferen t  les s on  from  th a t  la n gu a ge, h owever , th a n  DMWW.  

Th e legis la tu re h a vin g a dop ted  a  legis la t ive p res u m ption  th a t  d ra in a ge 

d is t r icts  a re ben eficia l, it  is  n ot  ou r  role to a dop t  a  d ifferen t  p res u m ption .  

Fu r th er , DMWW dis rega rds  two a dd it ion a l ben efits  of d ra in in g la n ds  

p res u m ed  by th e legis la tu re—th e pu b lic’s  “con ven ien ce, a n d  welfa re.”  Id .  

Dra in a ge d is t r icts  con ver t  econ om ica lly u n produ ct ive s wa m ps  in to 

t illa b le fa rm la n d .   

Ult im a tely, th is  ca se is  a bou t  wh o pa ys  for  n it ra te rem ova l from  

th e d r in k in g wa ter  th a t  rea ch es  ou r  k itch en  fa u cets .  Th e DMWW does  

n ot  cla im  n it ra te levels  ren der  th e Ra ccoon  River  u n s a fe for  s wim m in g or  

fis h in g.  All pa r t ies  a gree th e DMWW rem oves  u n s a fe levels  of n it ra tes  

from  th e wa ter  it  p rovides  to it s  cu s tom ers .  Th e res u lt in g cos t  to it s  

cu s tom ers , a ccord in g to defen da n ts , is  a bou t  on e cen t  per  da y a dded  to 

th eir  wa ter  b ills .  Th e DMWW does  n ot  ch a llen ge th a t  es t im a te.  It  is  for  

th e legis la tu re to decide wh eth er  to rea lloca te th e cos ts  of n it ra te 

redu ct ion .  See In  re  Es ta te  of Wha len , 8 27  N.W.2d  184 , 194  (Iowa  2013) 
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(declin in g to ch a n ge th e m ea n in g of a  s ta tu te in  th e gu is e of 

in terp reta t ion  a n d  s u gges t in g policy a rgu m en ts  for  th e ch a n ge be 

d irected  to th e legis la tu re).   

4 .  The d ecis ions  of other s ta te  courts .  Th e DMWW cites  decis ion s  

from  a  h a n dfu l of s ta tes  a llowin g p r iva te pers on s  to s u e d ra in a ge 

d is t r icts  in  tor t .  Non e in volved  cla im s  by a  wa ter  u t ility or  oth er  pu b lic 

en t ity.  Roa rk v. Ma coupin  Creek Dra in a ge Dis t., 738  N.E.2d  574 , 579–80  

(Ill. App . Ct . 2000); Gerbers , Ltd . v. Wells  Cty. Dra in a ge Bd ., 608  N.E.2d  

997 , 998 , 1000  (In d . Ct . App . 1993); Douga n  v. Ros s ville  Dra in a ge  Dis t.,  

757  P.2d  272 , 279  (Ka n . 1988); Lezin a  v. Fourth  J effers on  Dra in a ge  Dis t.,  

190  So. 2d  97 , 100  (La . Ct . App . 1966); La nd vie w La nd s ca ping, Inc. v. 

Minneh a h a  Creek  Wa ters hed  Dis t., 569  N.W.2d  237 , 240  (Min n . Ct . App . 

1997); Pa rriott v. Dra in a ge Dis t. No. 6 , 410  N.W.2d  97 , 99–100  (Neb . 

1987); Kilbu rn  v. Fort Bend  Cty. Dra in a ge Dis t., 411  S.W.3d  33 , 36–37 

(Tex. App . 2013); Holytz v. City  of Milw a ukee, 115  N.W.2d  618 , 625  (Wis . 

1962), s upers ed ed  by s ta tu te a s  recogn ized  by Milw a ukee Metro. 

Sewera ge Dis t. v. City  of Milw a u kee, 69 1  N.W.2d  658 , 677  (Wis . 2005) 

(n ot in g th e a dop t ion  of s ta tu te cod ifyin g im m u n ity for  d is cret ion a ry 

fu n ct ion s ); s ee a ls o Ark. Sta te  High w a y Comm’n  v. Steed , 41 1  S.W.2d  17 , 

21  (Ark . 1967) (gra n t in g im m u n ity for  tor t  a ct ion s  a ga in s t  “im provem en t  

d is t r icts ” bu t  a llowin g in ju n ct ive relief a n d  com pen s a t ion  for  ta k in g 

p r iva te p roper ty).   

In  a n y even t , th es e ca s es  a re in a ppos ite beca u s e th e im m u n ity 

a fforded  d ra in a ge d is t r icts  in  Iowa  is  ba s ed  on  s pecia l fea tu res  of 

d ra in a ge d is t r icts  u n der  Iowa  la w a n d  s pecific determ in a t ion s  of ou r  

legis la tu re in  Iowa  Code ch a p ter  468 .  Fis her , 369  N.W.2d  a t  430 .  We 

a ls o h a ve h eld  th a t  d ra in a ge d is t r icts  a re n ot  m u n icipa lit ies  s u b ject  to 

s u it  u n der  Iowa ’s  Mu n icipa l Tor t  Cla im s  Act .  Id .  Th a t  oth er  s ta tes  
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perm it  tor t  cla im s  a ga in s t  d ra in a ge d is t r icts  does  n ot  per s u a de u s  to 

overru le ou r  h old in gs  to th e con tra ry.   

5 .  The cons titu tion a lity  of broa d  immu n ity for d ra in a ge d is tricts .  

Th e DMWW la s t ly a rgu es  b roa d  im m u n ity in  fa vor  of d ra in a ge d is t r icts  is  

u n con s t itu t ion a l.  We h a ve con fron ted  th is  a rgu m en t  before.  In  Ga rd , we 

a pp lied  th e ra t ion a l-ba s is  tes t 1 1 a n d  rejected  s ta te a n d  federa l equ a l 

p rotect ion  ch a llen ges  to d ra in a ge d is t r ict  im m u n ity from  tor t  lia b ility.  

521  N.W.2d  a t  698–99 .  We den ied  recovery to th e fa m ilies  of two boa ters  

wh o d ied  wh en  th eir  wa tercra ft  s t ru ck  a n  u n derwa ter  con crete deflector  

join t ly m a in ta in ed  by th e d ra in a ge d is t r ict  in  th e Lit t le Siou x River .  Id . a t  

697 .  We a re n ot  per s u a ded  th e DMWW’s  cla im s  over  th e cos t  of t rea t in g 

d r in k in g wa ter  a re m ore com pellin g th a n  th e wron gfu l-dea th  cla im s  a t  

is s u e in  Ga rd .  We a pp ly Ga rd  to reject  th e DMWW’s  equ a l p rotect ion  

cla im s .   

We a ls o reject  th e DMWW’s  “ta k in gs ” cla im .  Th e ta k in gs  cla u s e 

p rovides , “Priva te p roper ty s h a ll n ot  be ta ken  for  pu b lic u s e with ou t  ju s t  

com pen s a t ion  fir s t  bein g m a de . . . .”  Iowa  Con s t . a r t . I, § 18  (em ph a s is  

a dded).  No p r iva te p roper ty is  in volved  in  th is  ca s e.  To th e con tra ry, we 

h a ve a  d is pu te a m on g va r iou s  pu b lic s u bd ivis ion s  th a t  on ly exis t  by th e 

gra ce of th e Iowa  Gen era l As s em bly.   

Th e d ra in a ge d is t r icts  h a ve n ot  u n con s t itu t ion a lly dep r ived  th e 

DMWW of a n y p roper ty.  Th e Ra ccoon  River  is  own ed  by th e Sta te of Iowa  

in  t ru s t  for  th e pu b lic.  See Es ta te of McFa rlin , 881  N.W.2d  a t  63 .  Th e 

11Th e DMWW a rgu es  we s h ou ld  a p p ly s t r ict  s cru t in y, bu t  fa ils  to cite a n y 
a u th or ity a pp lyin g s t r ict  s cru t in y to a  con s t itu t ion a l cla im  a s s er ted  by on e p u b lic en t ity 
a ga in s t  a n oth er .  S t r ict  s cru t in y is  u n wa rra n ted  wh en  reviewin g cla im s  ch a llen gin g a  
s ta te’s  a lloca t ion  of a u th or ity a m on g p olit ica l s u bd ivis ion s .  Herrima n  v. Bell, 59 0  F.3 d  
11 7 6 , 1 1 91  (1 0 th  Cir . 2 01 0); Green  v. City  of Tucs on , 3 40  F.3 d  8 9 1 , 9 02–03  (9 th  Cir . 
20 0 3).   
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DMWW does  n ot  own  th e wa ter  flowin g in  th e Ra ccoon  River , n or  wa s  it  

den ied  a cces s  to th a t  wa ter .  “Th is  ca s e in volves  pu b lic wa ter  s u pp lies , 

n ot  p r iva te p roper ty.  Th ere ca n  be n o ta k in g of a  pu b lic res ou rce . . . .”  

Del. Cty. Sa fe Drin king Coa l., Inc. v. McGin ty, No. 07–17 82 , 2008  WL 

2229269 , a t  *1  n .1  (E .D. Pen n . Ma y 27 , 2008).  In  City  of Tren ton  v. 

New J ers ey, th e Un ited  Sta tes  Su prem e Cou r t  rejected  a  ta k in gs  cla im  

u n der  th e Fifth  Am en dm en t .  262  U.S. 1 82 , 191–92 , 43  S. Ct . 534 , 538 , 

67  L. Ed . 937 , 942–43  (1923).  Th e City of Tren ton  opera ted  a  wa ter  

u t ility a n d  ch a llen ged  th e s ta te’s  licen s e fee for  d iver t in g r iver  wa ter  a s  

a n  u n con s t itu t ion a l ta k in g.  Id . a t  183 , 43  S. Ct . a t  535 , 67  L. Ed . a t  

939–40 .  Th e Cou r t  h eld  th a t  rega rd les s  of wh eth er  th e city’s  wa ter  

t rea tm en t  fa cility wa s  a  p ropr ieta ry or  govern m en ta l fu n ct ion , th e city 

cou ld  n ot  a s s er t  a  ta k in gs  cla im  a ga in s t  th e s ta te.  Id . a t  191–92 , 43  

S. Ct . a t  538 , 67  L. Ed . a t  943 ; s ee a ls o City of Hugo v. Nichols , 656  F.3d  

1251 , 1257  (10 th  Cir . 2011) (a pp lyin g City of Tren ton  a n d  its  p rogen y to 

h old  m u n icipa lity cou ld  n ot  “s u e its  pa ren t  s ta te u n der  a  s u bs ta n t ive 

p rovis ion  of th e Con s t itu t ion ”); Bd . of Levee Comm’rs  of the  Orlea ns  Levee 

Bd . v. Hu ls , 852  F.2d  140 , 142–43  (5 th  Cir . 1988) (h old in g polit ica l 

s u bd ivis ion s  ca n n ot  a s s er t  ju s t  com pen s a t ion  cla im s  a ga in s t  th e s ta te).1 2  

12Th e Cou r t ’s  la ter  h old in g in  Gomillion  v. Ligh tfoot does  n ot  u n derm in e City  of 
Tren ton’s  a p p lica t ion  h ere.  Gomillion , 36 4  U.S. 339 , 3 47 , 81  S . Ct . 12 5 , 13 0 , 
5  L. Ed . 2d  1 1 0 , 1 16–1 7  (1 96 0) (a llowin g ra cia l ger rym a n d er in g ch a llen ge to s ta te 
s ta tu te a lter in g bou n da r ies  of city).  Gomillion  s ta ted  th a t  th e a n a lys is  of City  of Tren ton  
a n d  it s  p rogen y wa s  con fin ed  to “th e pa r t icu la r  p roh ib it ion s  of th e Con s t itu t ion  
con s idered  in  th os e ca s es .”  Gomillion , 3 6 4  U.S. a t  34 4 , 8 1  S . Ct . a t  12 8 , 5  L. Ed . 2d  a t  
11 5 .  City  of Tren ton  s p ecifica lly d ea lt  with  th e ta k in gs  cla u s e, a t  is s u e in  th is  ca s e.  
Th u s , Gomillion  d id  n ot  n a r row City  of Tren ton  in  a  wa y releva n t  to ou r  a n a lys is .  More 
recen t ly, th e Su prem e Cou r t  a p provin gly cited  City  of Tren ton  in  Ys u rs a  v. Poca tello 
Ed uca tion  As s ocia tion  wh en  reject in g a  ch a llen ge to Ida h o la w ba n n in g pa yroll 
dedu ct ion s  for  polit ica l a ct ivit ies  for  pu b lic em ployees .  Ys urs a , 555  U.S. 35 3 , 362–63 , 
12 9 S . Ct . 109 3 , 1 10 0–01 , 17 2  L. Ed . 2 d  7 70 , 7 7 9–80  (20 0 9) (n ot in g polit ica l 
s u bdivis ion s  a re s u bord in a te govern m en t  en t it ies  a n d  h a ve “n o pr ivileges  or  im m u n it ies  
u n d er  th e federa l con s t itu t ion  wh ich  [th ey] m a y in voke in  op pos it ion  to th e will of it s  
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We rea ch  th e s a m e con clu s ion  u n der  th e Iowa  Con s t itu t ion .  If th e 

DMWW, a  pu b lic en t ity, ca n n ot  a s s er t  a  ta k in gs  cla im  a ga in s t  th e s ta te, 

n or  ca n  it  a s s er t  s u ch  a  cla im  a ga in s t  a n oth er  polit ica l s u bd ivis ion  of th e 

s ta te—a  d ra in a ge d is t r ict  crea ted  by s ta te s ta tu te. 1 3   

In  Ma ben , we con clu ded  down s trea m  p r iva te la n down ers  were n ot  

en t it led  to recover  em in en t  dom a in  pa ym en ts  from  a  d ra in a ge d is t r ict  for  

h a rm  to th eir  p r iva te p roper ty ca u s ed  by th e wa ter  flow.  187  Iowa  a t  

1063–64 , 175  N.W. a t  513–14 ; s ee a ls o Monon a  Coun ty, 229  Iowa  a t  169–

70 , 294  N.W. a t  31 1  (revers in g in ju n ct ion  a ga in s t  d ra in a ge d is t r ict  to 

a ba te n u is a n ce a n d  h old in g d ra in a ge d is t r ict  “ca n n ot  crea te a  n u is a n ce 

wh ile opera t in g with in  th e a m bit  of powers  con s t itu t ion a lly delega ted”).  

Th e DMWW h a s  n o grea ter  r igh t  to s u ch  pa ym en ts  th a n  a  p r iva te 

down s trea m  p roper ty own er .  We do n ot  requ ire com pen s a t ion  for  a n  

a lleged  regu la tory ta k in g wh en  a  s ta tu te perm its  th e ch a llen ged  con du ct  

th a t  “s u bs ta n t ia lly a dva n ces  a  legit im a te s ta te in teres t .”  Hunziker v. 

Sta te , 519  N.W.2d  367 , 370  (Iowa  1994) (cit in g Luca s  v. S.C. Coa s ta l 

Council, 50 5  U.S. 10 03 , 1024 , 112  S. Ct . 2886 , 2897 , 120  L. Ed . 2d  798 , 

crea tor” (qu ot in g Willia ms  v. Ma yor of Ba ltimore, 28 9 U.S. 3 6 , 40 , 53  S . Ct . 431 , 4 3 2 , 7 7  
L. Ed . 101 5 , 1 02 0  (1 9 33))).   

13A s ta te p olit ica l s u bd ivis ion  m a y h a ve a  ta k in gs  cla im  a ga in s t  th e federa l 
govern m en t , beca u s e th e federa l govern m en t  is  a  s ep a ra te s overeign .  Un ited  Sta te  v. 50  
Acres  of La nd , 46 9  U.S. 24 , 31 , 10 5  S . Ct . 4 51 , 455–56 , 8 3  L. Ed . 2d  3 76 , 3 83  (1 9 84) 
(con clu d in g th a t  p roper ty h eld  by loca l govern m en t  cou ld  b e con s id ered  “pr iva te” 
p roper ty for  ta k in gs  pu rpos es  u n der  th e Fifth  Am en d m en t).  Th os e federa l ta k in gs  ca s es  
a re in a p p os ite t o a  ta k in gs  cla im  by a  p olit ica l s u bd ivis ion  a ga in s t  th e s overeign  th a t  
crea ted  it  or  a n oth er  s u b d ivis ion  crea ted  by th e s a m e s ta te govern m en t . See Un ited  
Sta tes  v. Ca rma ck, 3 29  U.S. 230 , 24 2  n .1 2 , 67  S . Ct . 252 , 25 8 n .1 2 , 91  L. Ed . 209, 2 17  
n .12  (19 4 6) (“Wh en  . . . a  s overeign  s ta te t ra n s fers  it s  own  pu blic p roper ty from  on e 
govern m en ta l u s e to a n oth er , . . .  a  like ob liga t ion  d oes  n ot  a r is e to pa y ju s t  
com pen s a t ion  for  it .”); s ee a ls o Texa s  Dep’t of Tra ns p. v. City  of Suns et Va lley, 14 6  
S .W.3d  6 37 , 64 5  & n .2  (Tex. 20 0 4) (con clu d in g city la cked  ta k in gs  cla im  a ga in s t  s ta te 
beca u s e s ta te h a d  s u p er ior  in teres t  in  roa ds  a n d  recogn izin g federa l ca s es  in a p pos ite 
beca u s e “[t ]h e rela t ion s h ip  b etween  a  city a n d  s t a te, wh ich  a re n ot  s epa ra te s overeign s , 
is  n ot  a n a logou s  to th a t  between  a  federa l govern m en t  a n d  a  s ta te”).   

_________________________ 
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818  (1992)).  Th e legis la tu re h a s  decla red  th a t  th e “d ra in a ge of s u r fa ce 

wa ters  from  a gr icu ltu ra l la n ds  . . . s h a ll be p res u m ed  to be a  pu b lic 

ben efit  a n d  con du cive to th e pu b lic h ea lth , con ven ien ce, a n d  welfa re.”  

Iowa  Code § 468 .2 (1).  We give effect  to th a t  legis la t ive p res u m ption .  See 

In  re  Det. of Geltz, 840  N.W.2d  273 , 275–76  (Iowa  2013) (relyin g on  

cod ified  legis la t ive fin d in gs  to in terp ret  s ta tu te); Sta te  ex rel. Iow a  Emp’t 

Sec. Comm’n , 260  Iowa  a t  346 , 149  N.W.2d  a t  391  (“In  fa ct  th e d ra in a ge 

of s u r fa ce wa ters  from  a gr icu ltu ra l or  oth er  la n ds , or  th eir  p rotect ion  

from  overflow, is  p res u m ed  to be a  pu blic ben efit  a n d  con du cive to th e 

pu b lic h ea lth , con ven ien ce a n d  welfa re.”). 1 4  Ch a p ter  468  s u bs ta n t ia lly 

a dva n ces  a  legit im a te s ta te in teres t , th ereby defea t in g a n y regu la tory 

ta k in g cla im  by th e DMWW.   

We a ls o con clu de th e DMWW ca n n ot  a s s er t  con s t itu t ion a l cla im s  

a ga in s t  th e d ra in a ge d is t r icts  u n der  th e in a lien a b le r igh ts  cla u s e of ou r  

s ta te con s t itu t ion .  Th a t  p rovis ion  p rotects  th e r igh ts  of cit izen s  a n d  does  

n ot  p rovide a  ba s is  for  on e pu b lic en t ity to s u e a n oth er  over  th e u s e of 

s ta te-own ed  a s s ets .  See City of Sioux City v. J a cobs ma , 862  N.W.2d  335 , 

348–53  (Iowa  2015) (reviewin g h is tory a n d  s cope of in a lien a b le r igh ts  

cla u s e of th e Iowa  Con s t itu t ion ).   

Th e DMWW relies  on  Ga cke v. Pork Xtra , L.L.C., 684  N.W.2 d  168 

(Iowa  2004), for  it s  con s t itu t ion a l cla im s .  Th a t  ca s e is  d is t in gu is h a b le a s  

in volvin g con s t itu t ion a l cla im s  ra is ed  by priva te cit izen s .  See id . a t  170 .  

J os eph  a n d  Lin da  Ga cke h a d  own ed  th eir  fa rm s tea d  s in ce 1 974 .  Id . a t  

14We n ote th e legis la tu re d id  n ot  s ta te th a t  th e p r es u m pt ion  in  s ect ion  46 8 .2(1) 
is  reb u t ta b le, a s  it  h a s  expres s ly p rovid ed  a s  to oth er  s ta tu tory p res u m pt ion s .  See, e .g., 
Neighbors  v. Iow a  Elec. Ligh t & Power Co., 175  N.W.2 d  9 7 , 9 9  (Iowa  1 97 0) (a p p lyin g 
Iowa  Code s ect ion  4 8 9 .15  (1 96 2), wh ich  s ta ted  “[i]n  ca s e of in ju ry to a n y pers on  or  
p roper ty by a n y s u ch  t ra n s m is s ion  lin e, n egligen ce will be p res u m ed . . . bu t  th is  
p res u m pt ion  m a y be reb u t ted  by proof”).   
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170–71 .  Two deca des  la ter , Pork  Xtra  bu ilt  h og con fin em en t  fa cilit ies  

a cros s  th e roa d .  Id . a t  171 .  Th e Ga ck es  filed  a  n u is a n ce a ct ion , a n d  

Pork  Xtra  a s s er ted  th e s ta tu tory im m u n ity for  a n im a l feed in g opera t ion s  

in  Iowa  Code s ect ion  657 .11 (2 ) (1999) a s  a n  a ffirm a t ive defen s e.  Id .  Th e 

d is t r ict  cou r t  s t ru ck  th e defen s e a s  a n  u n con s t itu t ion a l ta k in g a n d  

en tered  ju dgm en t  in  fa vor  of th e Ga ckes  on  th eir  n u is a n ce th eory.  Id .  

We “con clu de[d ] th e s ta tu tory im m u n ity ca n n ot  con s t itu t ion a lly dep r ive 

priva te p roper ty own ers  of com pen s a t ion  for  th e decrea s ed  va lu e of th eir  

p roper ty du e to th e s ta tu tory im pos it ion  of a n  ea s em en t  for  th e opera t ion  

of a n  a n im a l feed in g opera t ion  a s  a  n u is a n ce.”  Id . a t  17 5  (em ph a s is  

a dded).  As  n oted , ou r  ta k in gs  cla u s e, by its  term s , p rotects  p r iva te 

p roper ty.  We fou n d  th e eviden ce s u fficien t  to es ta b lis h  th e h og lot  

in ter fered  with  th e Ga ckes ’ u s e a n d  en joym en t  of th eir  p r iva tely own ed  

h om es tea d .  Id . a t  180–81 .  By con tra s t , th e DMWW a lleges  in ju ry to 

public wa ters  u s ed  by a  pu b lic u t ility, ra th er  th a n  a n y in ter feren ce with  

p r iva te p roper ty.   

In  Ga cke, we fu r th er  h eld  th e im m u n ity wa s  u n con s t itu t ion a l 

u n der  th e in a lien a b le r igh ts  cla u s e of th e Iowa  Con s t itu t ion , a r t icle I, 

s ect ion  1 .  Id . a t  1 79 .  We reitera ted  th a t  p rovis ion  “wa s  in ten ded  to 

s ecu re cit izen s ’ p re-exis t in g com m on  la w r igh ts  (s om et im es  kn own  a s  

‘n a tu ra l r igh ts ’) from  u n wa rra n ted  govern m en t  res t r ict ion s .”  Id . a t  176 .  

We con clu ded  th e im m u n ity u n con s t itu t ion a lly h in dered  th e Ga ckes ’ 

p r iva te p roper ty r igh ts  for  th e ben efit  of th e defen da n t’s  p r iva te bu s in es s  

opera ted  a s  a  n u is a n ce.  Id . a t  179 .   

We h a ve n ever  s t ru ck  down  a  s ta tu tory im m u n ity u n der  th e 

in a lien a b le r igh ts  cla u s e or  a s  a n  u n con s t itu t ion a l ta k in g in  a  d is pu te 

between  pu b lic en t it ies  over  u s e of a  pu b lic res ou rce.  We declin e to do s o 

h ere.  Nor  will we fin d  a  du e p roces s  or  equ a l p rotect ion  viola t ion  in  a  
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d is pu te between  pu b lic en t it ies .  As  s et  for th  a bove, ou r  p rior  h old in gs  

circu m s cr ibe th e a b ility of th e DMWW, a  pu b lic u t ility crea ted  by th e 

Iowa  legis la tu re, to ch a llen ge th e con s t itu t ion a lity of th e im m u n ity for  

d ra in a ge d is t r icts  p rovided  in  Iowa  Code ch a p ter  468 .  See  In  re  A.W., 

741  N.W.2d  a t  805 ; Bd . of Supervis ors , 263  N.W.2d  a t  232–34 ; Keller, 

223  Iowa  a t  1377 , 275  N.W. a t  97 ; McSu rely, 140  Iowa  a t  17 0 , 118  N.W. 

a t  419 ; s ee a ls o S. Ma comb Dis pos a l Au th . v. Towns h ip of Wa s h ington , 

790  F.2d  500 , 505  (6 th  Cir . 1986) (“For  th e s a m e rea s on s , a  polit ica l 

s u bd ivis ion  of a  s ta te ca n n ot  ch a llen ge th e con s t itu t ion a lity of a n oth er  

polit ica l s u bd ivis ion ’s  ord in a n ce on  du e p roces s  a n d  equ a l p rotect ion  

grou n ds .”); Hous . Au th . of Ka w  Tribe of Ind ia ns  of Okla ., 952  F.2d  a t  

1189–90 ; Villa ge of Arlington  Heigh ts , 653  F.2d  a t  11 53 ; City  of 

New Rochelle  v. Tow n  of Ma ma roneck, 111  F. Su pp . 2d  353 , 364  

(S.D.N.Y. 2000) (“[A] m u n icipa l corpora t ion , in  it s  own  r igh t , receives  n o 

p rotect ion  from  th e Equ a l Protect ion  or  Du e Proces s  Cla u s es  vis -à -vis  it s  

crea t in g s ta te.”  (qu ot in g S. Ma comb Dis pos a l Au th ., 790  F.2d  a t  505)); 

City  of Eva ns ton  v. Reg’l Tra ns p. Au th ., 5 59  N.E.2d  899 , 907  (Ill. App . Ct. 

1990) (“Th e rea s on in g th a t  polit ica l s u bd ivis ion s  h a ve on ly th os e r igh ts  

wh ich  a re con fer red  on  th em  by th e s ta te a pp lies  logica lly to ch a llen ges  

b rou gh t  u n der  th e Un ited  Sta tes  Con s t itu t ion  by polit ica l s u bd ivis ion s  

n ot  on ly to s ta te s ta tu tes  or  oth er  s ta te a ct ion  bu t  to th e a ct ion  of oth er  

polit ica l s u bd ivis ion s .”).   

It  m a kes  s en s e to lim it  lit iga t ion  between  pu b lic en t it ies  beca u s e 

th e peop le of Iowa  foot  th e b ill for  both  s ides .  Th a t  is  wh y th e legis la tu re 

en a cted  Iowa  Code s ect ion  679A.19  to p roh ib it  lit iga t ion  b etween  s ta te 

depa r tm en ts , boa rds , a n d  com m is s ion s .  Iow a  Ind ivid u a l Hea lth  Benefit 

Reins . As s ’n  v. Sta te  Un iv. of Iow a , 87 6  N.W.2d  800 , 811  (Iowa  2016) 

(cit in g H.F. 594 , 58 th  G.A., Reg. Ses s ., exp la n a t ion  (Iowa  1959)).  We s ee 
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n o cogen t  rea s on  to overru le ou r  p receden t  h old in g th a t  s u bord in a te 

pu b lic en t it ies  ca n n ot  ch a llen ge th e con s t itu t ion a lity of s ta tu tes  en a cted  

by th e legis la tu re th a t  crea ted  th em .   

Even  if we rega rded  th e DMWW a s  a  p r iva te en t ity a n d  a ccepted  its  

fa ctu a l a llega t ion s  a s  t ru e, n o com pen s a b le ta k in gs  cla im  is  a lleged  

u n der  th e Iowa  Con s t itu t ion .  Th e DMWW wa s  n ot  den ied  a cces s  to th e 

Ra ccoon  River ; ra th er , it  s im p ly m u s t  expen d  a dd it ion a l fu n ds  for  n it ra te 

rem ova l.  Th e DMWW cites  n o ca s e s u ppor t in g th e p ropos it ion  th a t  th e 

p res en ce of n it ra tes  in  ra w r iver  wa ter  a bove th e level a llowed  for  

d r in k in g wa ter  in  h om es  res u lts  in  a  com pen s a b le ta k in g of a  r ipa r ia n  

la n down er’s  p roper ty r igh t .  Th e ca s es  h old  oth erwis e.  See, e .g., 

Mild enberger v. Un ited  Sta tes , 643  F.3d  938 , 948  (Fed . Cir . 2011) 

(a ffirm in g s u m m a ry ju dgm en t  d is m is s in g Fifth  Am en dm en t  ta k in gs  cla im  

by r ipa r ia n  own er  for  wa ter  pollu t ion ); Anca rrow v. City  of Rich mond , 600  

F.2d  443 , 448  (4 th  Cir . 1979) (h old in g p r iva te m a r in a  own er  h a d  “n o 

r ipa r ia n  r igh t  or  oth er  p roper ty r igh t  wh ich  wa s  ‘ta ken ’ by th e city’s  

pollu t ion  of th e J a m es  River .”).  Th e DMWW’s  cla im  th a t  pu tt in g n it ra tes  

in to th e Ra ccoon  River  crea tes  a  pu b lic n u is a n ce is  a t  odds  with  its  own  

p ra ct ice of depos it in g th os e n it ra tes  ba ck  in to th e s a m e r iver .  Un der  th e 

circu m s ta n ces , it  h a s  fa iled  to s ta te a n  a ct ion a b le ta k in gs  cla im  u n der  

th e Iowa  Con s t itu t ion .   

IV.  Con c lu s ion .   

For  th e rea s on s  exp la in ed  in  th is  op in ion , we a n s wer  th e fou r  

cer t ified  qu es t ion s  a s  s et  for th  a bove.   

CERTIFIED QUESTIONS ANSWERED.   

Ma n s field  a n d  Za ger , J J ., join  th is  op in ion .  Ca dy, C.J .,  con cu rs  in  

pa r t  a n d  d is s en ts  in  pa r t .  Appel, J ., con cu rs  in  pa r t  a n d  d is s en ts  in  

pa r t , join ed  by Ca dy, C.J .  Wiggin s  a n d  Hech t , J J ., ta ke n o pa r t .   
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 #16–0076 , Bd . of Wa ter Works  Trus tees  
 v. Sa c Cty. Bd . of Supervis ors  
 

CADY, Ch ie f J u s t ic e  (c on c u r r in g in  p a r t  a n d  d is s e n t in g in  p a r t ).  

 I join  in  th e pa r t ia l con cu rren ce a n d  d is s en t  by J u s t ice Appel.  I 

wr ite s epa ra tely to bu ild  u pon  a n  im por ta n t  poin t  of th is  federa l lit iga t ion  

a n d  to a dd  a n oth er .   

 Th e role of th is  cou r t  is  n ot  to decide th e ou tcom e of th e ca s e, bu t  

to determ in e if th e b a s is  of th e la ws u it  is  s u ppor ted  by ou r  s ta te la w.  It  

is  a bu n da n t ly clea r  th a t  Iowa ’s  d ra in a ge d is t r ict  la w d id  n ot  or igin a te a n d  

wa s  n ot  developed  over  t im e with  th e th ou gh t  th a t  a  d ra in a ge d is t r ict  

cou ld  be a  pollu ter .  If it  h a d , I a m  con vin ced  ou r  la w wou ld  h a ve 

developed  in  a  wa y th a t  wou ld  h a ve recogn ized  a  clea r  rem edy.   

 Never th eles s , th e equ ita b le rem ed ies  n ow a s s er ted  a re n ot  n ew to 

ou r  la w; th ey a re on ly d ifficu lt  to s ee in  th e con text  of th is  ca s e.  Th a t  

d ifficu lty is  n ot , h owever , a  rea s on  to d is m is s  th e ca s e, es pecia lly wh en  

th e fa cts  in  eviden ce h a ve n ot  yet  been  p res en ted .  Th e s er iou s n es s  of 

fa cts  ca n  often  h elp  to s ee th e a va ila b ility of equ ita b le relief.  

Fu r th erm ore, la w develops  th rou gh  ou r  ch a n ged  u n ders ta n d in g, 

in clu d in g ou r  u n ders ta n d in g of th e en viron m en ta l im pa ct  of d ra in a ge 

d is t r icts .  On e of th e fu n da m en ta l p r in cip les  of la w is  for  rem ed ies  to be 

a va ila b le wh en  we d is cover  wron gs .  Pollu t ion  of ou r  s t rea m s  is  a  wron g, 

ir res pect ive of it s  s ou rce or  it s  ca u s e.   

 I believe th e focu s  of ou r  a t ten t ion  s h ou ld  be th e en d  to wh ich  th is  

la ws u it  is  d irected .  Th is  s ta te is  b les s ed  with  fer t ile s oil, va s t  expa n s es  of 

teem in g wildern es s , a n d  a n  overwh elm in g a bu n da n ce of fres h  wa ter .  Th e 

role a n d  pu rpos e of d ra in a ge d is t r icts  in  Iowa  is  im por ta n t , bu t  n o m ore 

im por ta n t  th a n  th is  s ta te’s  en du r in g role of good  s tewa rd s h ip .  Th is  

la ws u it  s erves  to rein force th e cr it ica l ba la n ce a t  s ta ke a n d  a s ks  th e 



 43   

rh etor ica l qu es t ion  pos ited  yea rs  a go by on e of th e fou n ders  of m odern  

con s erva t ion , “Wh a t  good  is  a n  u n dra in ed  m a rs h  a n yh ow?”1 5  We s h ou ld  

res pon d  wh en  th is  ba la n ce h a s  s h ifted  too fa r  in  eith er  d irect ion .   

 Th e la w of th is  s ta te is  bu t  a  reflect ion  of th e va lu es  of it s  peop le.  

As  we go forwa rd  a s  a  peop le, s o too m u s t  th e la w a dva n ce ou r  va lu es .  

We ca n  do th is  by a pp lyin g exis t in g rem ed ies  in  n ew wa ys  or  by a pp lyin g 

n ew rem ed ies  to ou r  exis t in g va lu es .  Th is  con cep t  of rem edy is  n ot  

exclu s ive to th e ju d icia l b ra n ch .  We a ll ca n  en ga ge in  th is  d is cu s s ion  

a n d  a ct .  As  every fa rm er  kn ows , th e work  is  n ever  don e.   

 For  th es e rea s on s  a n d  for  th e rea s on s  s ta ted  by J u s t ice Appel, I 

con cu r  in  pa r t  a n d  d is s en t  in  pa r t .   
  

15Ald o Leop old , A Sa n d  Coun ty Alma n a c a n d  Ske tches  Here a n d  There  1 00  (Spec. 
Com m em ora t ive ed . 1 9 8 9).  Ald o Leop old , perh a p s  n ot  s u rpr is in gly, wa s  a n  Iowa n .   
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#16–0076 , Bd . of Wa ter Works  Trus tees  v. Sa c Cty. Bd . of Supervis ors  

APPEL, J u s t ic e  (c on c u r r in g in  p a r t  a n d  d is s e n t in g in  p a r t ).  

 I ca n n ot  join  th e m a jor ity op in ion .  Non eth eles s , for  th e rea s on s  

expres s ed  below, I con cu r  in  pa r t  a n d  d is s en t  in  pa r t . 

 I.   In t r od u c t ion . 

 A.  Wh a t  Is  Pr e s e n t e d : Sign ific a n t  Is s u e s —Gh os t s  a n d  Goblin s .   

Th is  ca s e tou ch es  u pon  s om e d ifficu lt  a n d  p rofou n d  is s u es  in  ou r  la w.  

Th es e is s u es  in clu de th e n a tu re of r ipa r ia n  wa ter  r igh ts , th e p roper  

a pproa ch , if a n y, to con trollin g pollu t ion  of r ivers  a n d  s t rea m s  a s  a  res u lt  

of com m on  a gr icu ltu ra l p ra ct ices , a n d  th e a b ility of a  govern m en t  

s u bd ivis ion  to a s s er t  cla im s  ba s ed  on  a llega t ion s  of wa ter  pollu t ion  

a ga in s t  a n oth er  govern m en ta l s u bd ivis ion . 

 For  pu rpos es  of th is  ca s e I, like th e m a jor ity, a s s u m e th e fa cts  th a t  

h a ve been  p rovided  to u s  by th e federa l d is t r ict  cou r t  in  th is  cer t ified  

qu es t ion  m a t ter .  Un der  th e d is t r ict  cou r t ’s  cer t ifica t ion  order , we a re to 

a s s u m e th a t  th e defen da n t  d ra in a ge d is t r icts  a re collect in g a gr icu ltu ra l 

ru n off th a t  is  th en  d is ch a rged  in to th e Ra ccoon  River  a n d  th a t  th e ru n off 

is  s o pollu ted  with  n it ra tes  th a t  th e wa ter  with d ra wn  by th e Des  Moin es  

Wa ter  Works  (DMWW) does  n ot  m eet  th e h ea lth  a n d  s a fety s ta n da rds  of 

th e Sa fe Dr in k in g Wa ter  Act  a s  a m en ded .  See 42  U.S.C. § 300g-1  (2012).  

As  a  res u lt  of th e n on com plia n ce, th e DMWW expen ds  s ign ifica n t  fu n ds  

to rem ove th e n it ra tes  from  th e wa ter  before th e wa ter  is  s old  to it s  

cu s tom ers .  DMWW s eeks  to recover  d a m a ges  for  pa s t  clea n u p  effor ts  

a n d  a n  in ju n ct ion  to p reven t  th e defen da n ts  from  con t in u in g to pollu te 

th e Ra ccoon  River  in  th e fu tu re. 

 To con s ider  th e is s u es , I fir s t  exp lore th e con tou rs  of ou r  la w 

rela ted  to d ra in a ge d is t r icts .  Ta k in g th e fa cts  p rovided  by th e federa l 

d is t r ict  cou r t  a s  t ru e, I th en  con s ider  wh eth er  m on ey da m a ges  a re 
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a va ila b le u n der  ou r  ca s ela w a n d  a pp lica b le s ta tu tes .  I th en  con s ider  

wh eth er  a n y a lleged  lim ita t ion  in  th e power  of d ra in a ge d is t r icts  to pa y 

m on ey da m a ges  gives  r is e to a  s ta te con s t itu t ion a l cla im  rooted  in  th e 

du e p roces s , equ a l p rotect ion , or  in a lien a b le r igh ts  cla u s es  of th e Iowa  

Con s t itu t ion .  I th erea fter  exp lore th e la w or  rem ed ies  a s  well a s  th e 

s u bs ta n ce of th e la w of n u is a n ce. 

 Fin a lly, I con s ider  wh eth er  DMWW m a y b r in g a  ta k in gs  cla im  

a ga in s t  th e defen da n ts  beca u s e of it s  a lleged  pollu t ion  of th e Ra ccoon  

River .  I con s ider  wh eth er  p roper ty in teres ts  a re in volved , wh eth er  th e 

p roper ty in teres ts  a re “p r iva te” for  th e pu rpos es  of ta k in gs  la w, a n d  

wh eth er  DMWW h a s  s ta n d in g to b r in g a  ta k in gs  cla im  a ga in s t  th e 

d ra in a ge d is t r ict  defen da n ts . 

 B.  Wh a t  Is  No t  Pr e s e n t e d : Fa ls e  Tr a ils .   Before la u n ch in g in to 

th e s u bs ta n t ive a n a lys is , it  is  im por ta n t  to em ph a s ize wh a t  th is  ca s e is  

n ot  a bou t .  It  ra is es  n o qu es t ion  a bou t  wh o own s  th e wa ter—a ll a gree 

th a t  th e s ta te own s  th e wa ter .  See Iowa  Code § 455B.171(3 9) (2015).  It  

ra is es  n o qu es t ion  of n a viga t ion  r igh ts .  See Gibs on  v. Un ited  Sta tes , 166  

U.S. 269 , 271–72 , 17  S. Ct . 578 , 579 , 41  L. Ed . 996 , 100 0  (1897).  It  

ra is es  n o qu es t ion  of a lloca t ion  of lim ited  qu a n t it ies  of wa ter .  See City of 

Tren ton  v. Ne w J ers ey, 262  U.S. 182 , 1 85 , 43  S. Ct . 534 , 5 36 , 67  L. Ed . 

937 , 940  (1923).  It  ra is es  n o qu es t ion  of flood in g rela ted  to th e opera t ion  

of d ra in a ge d is t r icts .  See Sa ngu inetti v. Un ited  Sta tes , 264  U.S. 146 , 150 , 

44  S. Ct . 264 , 265 , 68  L. Ed . 608 , 610–11  (1924). 

 All th e lega l qu es t ion s  ra is ed  in  th is  ca s e revolve a rou n d  th e 

a llega t ion  m a de by th e DMWW th a t  th e d ra in a ge d is t r ict  defen da n ts  h a ve 

con du cted  d ra in a ge d is t r ict  opera t ion s  in  a  wa y th a t  h a s  ca u s ed  

u n la wfu l pollu t ion  of th e wa ters  of th e Ra ccoon  River  wh ich  DMWW u s es  
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for  pu rpos es  of p rovid in g wa ter  to it s  cu s tom ers .  In  s h or t , th is  is  a  

pollu t ion  ca s e. 

 II.   Se t t in g t h e  Ta ble : Ove r vie w o f Dr a in a ge  Dis t r ic t  a n d  
Nu is a n c e  La w. 

 A.  In t r od u c t ion .  Before d ivin g in to th e is s u es , it  is  im porta n t  to 

h a ve a  b ird ’s -eye overview of th e releva n t  la w.  I begin  by s u rveyin g th e 

con s t itu t ion a l en viron m en t  a s  th e s ta r t in g poin t  for  con s idera t ion  of th e 

is s u es  ra is ed  in  th is  ca s e.  I n ext  tu rn  to th e s ta tu tory en viron m en t , 

in clu d in g n ot  on ly th e s ta tu tory fra m ework  for  d ra in a ge d is tr icts  bu t  th e 

s ta tu tory p rovis ion s  rela ted  to n u is a n ce a n d  wa ter  pollu t ion .  Th es e 

s ta tu tory p rovis ion s  a re im por ta n t  beca u s e th e in ter rela t ion s h ip  between  

en viron m en ta l la w a n d  d ra in a ge d is t r ict  la w is  a t  th e h ea r t  of th is  ca s e.  

Fin a lly, I b r iefly review th e com m on  la w of n u is a n ce, wh ich  is  n ot  

p reem pted  by eith er  s ta tu tory n u is a n ce or  a n y oth er  en viron m en ta l 

s ta tu te. 

 B.  Con s t it u t ion a l En vir on m e n t .  

 1 .  Article  I, s ection  1 8 : Au thoriza tion  of d ra in a ge d is tricts .  Dra in a ge 

d is t r icts  a re a u th or ized  by th e em in en t  dom a in  a r t icle of th e Iowa  

Con s t itu t ion .  Th is  con s t itu t ion a l p rovis ion  a u th or izes  th e gen era l 

a s s em bly to 

pa s s  la ws  perm it t in g th e own ers  of la n ds  to con s t ru ct  
d ra in s , d itch es , a n d  levees  for  a gr icu ltu ra l . . . pu rpos es  
a cros s  th e la n ds  of oth ers , a n d  p rovide for  th e orga n iza t ion  
of d ra in a ge d is t r icts , ves t  th e p roper  a u th or it ies  with  power  
to con s tru ct  a n d  m a in ta in  levees , d ra in s  a n d  d itch es  a n d  to 
keep  in  repa ir  a ll d ra in s , d itch es , a n d  levees  h eretofore 
con s tru cted  u n der  th e la ws  of th e s ta te, by s pecia l 
a s s es s m en ts  u pon  th e p roper ty ben efited  th ereby. 

Iowa  Con s t . a r t . I, § 18 . 

 Fu r th er , a r t icle I, s ect ion  18  p rovides  for  con dem n a t ion  powers  for  

d ra in a ge d is t r icts : “Th e gen era l a s s em b ly m a y p rovide by la w for  th e 
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con dem n a t ion  of s u ch  rea l es ta te a s  s h a ll be n eces s a ry for  th e 

con s tru ct ion  a n d  m a in ten a n ce of s u ch  d ra in s , d itch es  a n d  levees , a n d  

p res cr ibe th e m eth od  of m a k in g s u ch  con dem n a t ion .”  Id . 

 2 .  Article  III, s ection  39A: Coun ty home ru le.  In  1978 , th e Iowa  

Con s t itu t ion  wa s  a m en ded  to p rovide for  cou n ty h om e ru le.  Specifica lly, 

a r t icle III, s ect ion  39A p rovides , 

Cou n t ies  or  join t  cou n ty-m u n icipa l corpora t ion  govern m en ts  
a re gra n ted  h om e ru le power  a n d  a u th or ity, n ot  in con s is ten t  
with  th e la ws  of th e gen era l a s s em bly, to determ in e th eir  
loca l a ffa irs  a n d  govern m en t , excep t  th a t  th ey s h a ll n ot  h a ve 
power  to levy a n y ta x u n les s  expres s ly a u th or ized  by th e 
gen era l a s s em bly. . . .   

 . . . . 

Th e p ropos it ion  or  ru le of la w th a t  a  cou n ty or  join t  
cou n ty-m u n icipa l corpora t ion  govern m en t  pos s es s es  a n d  
ca n  exercis e on ly th os e powers  gra n ted  in  expres s  words  is  
n ot  a  pa r t  of th e la w of th is  s ta te. 

Iowa  Con s t . a r t . III, § 39A.  Th is  con s t itu t ion a l p rovis ion  is  im porta n t  

beca u s e it  h a s  poten t ia l a pp lica t ion  to a  key is s u e in  th is  ca s e, n a m ely, 

th e s cope of power  of d ra in a ge d is t r icts . 

 C.  Iowa  St a t u t o r y  En vir on m e n t .  

 1 .  Iow a  Cod e ch a pter 468 : The d ra in a ge d is trict fra me work .  An  

ela bora te a n d  deta iled  s ta tu tory fra m ework  for  d ra in a ge d is t r icts  is  

cod ified  in  Iowa  Code ch a p ter  468 .  Un der  ch a p ter  468 , th e boa rd  of 

s u pervis ors  of a  cou n ty is  a u th or ized  to crea te a  d ra in a ge d is t r ict  a n d  

“ca u s e to be con s t ru cted” with in  th e d ra in a ge d is t r ict  “a n y levee, d itch , 

d ra in , or  wa tercou rs e, or  s et t lin g ba s in s ” a n d  “to s t ra igh ten , widen , 

deepen , or  ch a n ge a n y n a tu ra l wa tercou rs e” wh en ever  s u ch  a ct ion  will 

be “of pu b lic u t ility or  con du cive to th e pu b lic h ea lth , con ven ien ce or  

welfa re.”  Iowa  Code § 468 .1 . 
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 Iowa  Code s ect ion  468 .2  fu r th er  p rovides  th a t  th e d ra in a ge of 

s u rfa ce wa ters  from  a gr icu ltu ra l la n ds  a n d  oth er  la n ds  or  th e p rotect ion  

of la n ds  from  overflow is  “p res u m ed  to be a  pu b lic ben efit  a n d  con du cive 

to th e pu b lic h ea lth , con ven ien ce, a n d  welfa re.”  Th e legis la tu re h a s  

d irected  th a t  th e p rovis ion s  of la ws  rela ted  to d ra in a ge a n d  p rotect ion  

from  overflow “s h a ll be libera lly con s tru ed  to p rom ote leveein g, d itch in g, 

d ra in in g, a n d  recla m a t ion  of wet , s wa m py, a n d  overflow la n ds .”  Id . 

§ 468 .2 (2 ). 

 Th e s ta tu te p rovides  for  th e a ppoin tm en t  of com m is s ion ers  to 

a ppor t ion  a n d  a s s es s  th e cos ts  a n d  expen s es  of con s tru ct in g p ropos ed  

im provem en ts .  Id . § 468 .38 .  Wh en  th e boa rd  of s u pervis ors  h a s  fin a lly 

determ in ed  th e m a t ter  of a s s es s m en ts  of ben efits  a n d  a ppor tion m en t  for  

d ra in a ge d is t r ict  im provem en ts , th e boa rd  is  given  th e power  to levy th e 

a s s es s m en ts  a s  fixed  by it  u pon  la n ds  with in  th e d is t r ict .  Id . § 468 .50 .  

Th e la w p rovides  th a t  s u ch  ta xes  “s h a ll be pa id  ou t  on ly for  pu rpos es  

p roper ly con n ected  with  a n d  growin g ou t  of th e cou n ty d ra in a ge a n d  

levee d is t r icts  on  order  of th e boa rd .”  Id . § 468 .54 . 

 After  a  d ra in a ge d is t r ict  h a s  been  crea ted  a n d  im provem en ts  

con s tru cted , th e s ta tu te a u th or izes  repa irs  a n d  a dd it ion a l im provem en ts .  

With  res pect  to repa irs , th e boa rd  is  a u th or ized   

to res tore or  m a in ta in  a  d ra in a ge or  levee im provem en t  in  it s  
or igin a l efficien cy or  ca pa city, . . . r epa ir  a n y da m a ged 
s t ru ctu res , rem ove weeds  a n d  oth er  vegeta b le growth , a n d  
wh a tever  els e m a y be n eeded  to res tore or  m a in ta in  s u ch  
efficien cy or  ca pa city or  to p rolon g its  u s efu l life.   

Id . § 468 .126(1 )(a ). 

 Th e boa rd  is  a ls o a u th or ized  to con s tru ct  im provem en ts .  Id . 

§ 468 .126(4 ).  Th e term  “im provem en t” is  defin ed  a s  “a  p roject  in ten ded  

to expa n d , en la rge, or  oth erwis e in crea s e th e ca pa city of a n y exis t in g 
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d itch , d ra in , or  oth er  fa cility a bove th a t  for  wh ich  it  wa s  des ign ed .”  Id .  

Cos ts  of im provem en ts  a re to be pa id  ou t  of d ra in a ge d is t r ict  fu n ds  or , if 

fu n ds  a re n ot  s u fficien t , from  a s s es s m en ts  on  la n d .  Id . §§ 46 8 .127 , .147 .  

Th e a s s es s m en ts  m u s t  be m a de a t  on e t im e, bu t  m a y be collected  in  

in s ta llm en ts .  Id . § 468 .127 .  In  ca s es  wh en  cu rren t  fu n ds  a re 

in s u fficien t  a n d  th e im provem en t  ca n n ot  be fu n ded  by a  s in gle yea r’s  

levy, th e boa rd  m a y is s u e d ra in a ge bon ds  to fin a n ce th e im provem en ts .  

Id . § 468 .74 . 

 Ch a p ter  468  does  n ot  con ta in  a  p rovis ion  th a t  a ddres s es  poten t ia l 

pollu t ion  a r is in g from  th e opera t ion  of d ra in a ge d is t r icts .  Th ere is  a  

p rovis ion  in  cu rren t  la w rela ted  to n u is a n ce from  overflow: 

An y d itch , d ra in , or  wa tercou rs e wh ich  is  n ow or  
h erea fter  m a y be con s t ru cted  s o a s  to p reven t  th e s u rfa ce 
a n d  overflow wa ter  from  th e a d ja cen t  la n ds  from  en ter in g 
a n d  d ra in in g in to a n d  th rou gh  th e s a m e is  h ereby decla red  a  
n u is a n ce a n d  m a y be a ba ted  a s  s u ch . 

Id . § 468 .150 . 

 Nota b ly, th ere a re n o p rovis ion s  in  ch a p ter  468  s pecifica lly 

decla r in g th a t  m on ey da m a ges  m a y n ot  be pa id  by a  d ra in a ge d is t r ict .  

Fu r th er , th ere a re n o p rovis ion s  expres s ly s ta t in g th a t  gen era lly 

a pp lica b le n u is a n ce la w does  n ot  a pp ly a ga in s t  a  d ra in a ge d is t r ict .  

In deed , th ere a re n o p rovis ion s  of Iowa  Code ch a p ter  4 68  expres s ly 

exem ptin g d ra in a ge d is t r icts  from  p rovis ion s  of la w germ a n e to th is  ca s e. 

 2 .  Iow a  Cod e ch a pters  455A a nd  B.  Iowa  Code ch a p ters  455A a n d  

B p rovide th e fra m ework  for  th e Iowa  Depa r tm en t  of Na tu ra l Res ou rces .  

Th e pu rpos e for  crea t in g th e depa r tm en t  is  to p rotect  “Iowa ’s  a ir , s oils , 

wa ters , a n d  r ich  d ivers ity of life” beca u s e “[t ]h e well-bein g a n d  fu tu re of 

Iowa  depen d  on  th es e n a tu ra l res ou rces .”  Id . § 455A.15 .  Th e gen era l 

a s s em bly fou n d  “[t ]h ere h a s  been  a  s ign ifica n t  deter iora t ion  in  th e qu a lity 
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of Iowa ’s  s u rfa ce wa ters  a n d  grou n dwa ters ” beca u s e of h u m a n  a ct ivity.  

Id .; s ee a ls o id . § 4 55B.262  (des cr ib in g th e im por ta n ce to th e s ta te of 

p rotect in g “life a n d  p roper ty from  floods ” a n d  “th e order ly d evelopm en t , 

wis e u s e, p rotect ion , a n d  con s erva t ion  of th e wa ter  res ou rces  of th e 

s ta te”). 

 In  order  to a ccom plis h  th is  goa l, th e depa r tm en t  “h a s  th e p r im a ry 

res pon s ib ility for  . . . m a n a gin g fis h , wild life, a n d  la n d  a n d  wa ter  

res ou rces  in  th is  s ta te.”  Id . § 455A.2 ; s ee a ls o id . § 455A.16  (des cr ib in g 

th e policy of th e s ta te of Iowa  to p rotect  Iowa ’s  wa ters , a m on g oth er  

n a tu ra l res ou rces , for  th e ben efit  of p res en t  a n d  fu tu re cit izen s ).  Th e 

d irector  of th e depa r tm en t  is  requ ired  to coopera te with  th e Depa r tm en t  

of Agr icu ltu re a n d  La n d  Stewa rds h ip  in  th e “a dm in is t ra t ion  of p rogra m s  

rela t in g to wa ter  qu a lity im provem en t  a n d  wa ters h ed  im provem en ts .”  Id . 

§ 455A.4 (1 )(j).  Th e En viron m en ta l Protect ion  Com m is s ion , crea ted  by 

Iowa  Code s ect ion  455A.6 , is  requ ired  to p rotect  Iowa ’s  grou n dwa ter  a n d  

wa ter  s u pp ly a n d  is  d irected  to coopera te with  “cit ies  a n d  oth er  

s u bd ivis ion s  of th e s ta te” a s  well a s  la n down ers  in  a ct ion s  “rela t in g to 

flood  con trol a n d  th e u s e of wa ter  res ou rces .”  Id . § 455B.263 (7 ). 

 3 .  Iow a  Cod e ch a pter 657 : Sta tu tory nu is a nce.  Iowa  Code s ect ion  

657 .1  p rovides  for  a  s ta tu tory n u is a n ce civil a ct ion .  Am on g oth er  th in gs , 

th is  s ect ion  s ta tes , 

Wh a tever  is  in ju r iou s  to h ea lth , in decen t , or  u n rea s on a b ly 
offen s ive to th e s en s es , or  a n  obs tru ct ion  to th e free u s e of 
p roper ty . . . is  a  n u is a n ce, a n d  a  civil a ct ion  by ord in a ry 
p roceed in gs  m a y be b rou gh t  to en join  a n d  a ba te th e 
n u is a n ce a n d  to recover  da m a ges  s u s ta in ed  on  a ccou n t  of 
th e n u is a n ce. 

Id . § 657 .1 .  Iowa  Code s ect ion  657 .2  th en  lis ts  a  n u m ber  of a ct ion s  or  

s itu a t ion s  th a t  a re n u is a n ces  u n der  th e ch a p ter .  In  pa r t icu la r , a  

n u is a n ce in clu des  “[t ]h e corru p t in g or  ren der in g u n wh oles om e or  im pu re 
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th e wa ter  of a n y r iver , s t rea m , or  pon d , or  u n la wfu lly d iver t in g th e s a m e 

from  its  n a tu ra l cou rs e or  s ta te, to th e in ju ry or  p reju d ice of oth ers .”  Id . 

§ 657 .2 (4 ). 

 Iowa  Code s ect ion  657 .3  p rovides  cr im in a l pen a lt ies  rela ted  to 

n u is a n ces : 

 Wh oever  is  con victed  of erect in g, ca u s in g, or  
con t in u in g a  pu b lic or  com m on  n u is a n ce a s  p rovided  in  th is  
ch a p ter , or  a t  com m on  la w . . . , wh ere n o oth er  pu n is h m en t  
th erefor  is  s pecia lly p rovided , s h a ll be gu ilty of a n  a ggra va ted  
m is dem ea n or  a n d  th e cou r t  m a y order  s u ch  n u is a n ce 
a ba ted , a n d  is s u e a  wa rra n t  . . . . 

 Fin a lly, ch a p ter  657  p rovides  for  a  p roces s  in clu d in g th e is s u a n ce 

of wa rra n ts  to ca u s e a ba tem en t  of n u is a n ces  a n d  des cr ibes  h ow th e 

cos ts  of a ba t in g a  n u is a n ce m a y be collected .  Id . §§ 657 .6–.7 . 

 Ch a p ter  657  p rovides  a  s a fe h a rbor for  a n im a l a gr icu ltu ra l 

p rodu cers  wh o m a n a ge th eir  opera t ion s  in  a ccorda n ce with  s ta te or  

federa l la w.  Id . § 657 .11 (1 ).  As ide from  th e excep t ion  for  a n im a l 

a gr icu ltu ra l p rodu cers , th ere is  n o oth er  a gr icu ltu ra lly rela ted  exem ption  

from  n u is a n ce la w in  Iowa  Code ch a p ter  657 .  In  Ga cke v. Pork Xtra , 

L.L.C., h owever , we h eld  th a t  th is  excep t ion  wa s  u n con s t itu t ion a l a s  a  

per  s e ta k in g with ou t  ju s t  com pen s a t ion .  684  N.W.2d  168 , 185  (Iowa  

2004). 

 D.  Iowa  Com m on  La w En vir on m e n t .   We h a ve h eld  th a t  

s ta tu tory n u is a n ce does  n ot  p reem pt  a  com m on  la w n u is a n ce a ct ion .  

Freema n  v. Gra in  Proces s ing Corp., 848  N.W.2d  58 , 70  (Iowa  2014); 

Guzma n  v. Des  Moines  Hotel Pa rtners , Ltd . P’s h ip, 489  N.W.2d  7 , 10  

(1992).  Th u s , in  a dd it ion  to th e s ta tu tory n u is a n ce des cr ibed  in  Iowa  

Code ch a p ter  657 , a  com m on  la w cla im  rem a in s  a va ila b le to pers on s  

a llegin g en viron m en ta l h a rm s .  Th e elem en ts  of com m on  la w n u is a n ce 

a re “(1 ) u n la wfu l or  a n t i-s ocia l con du ct  th a t  (2 ) in  s om e wa y in ju res  (3 ) a  
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s u bs ta n t ia l n u m ber  of peop le” for  pu b lic n u is a n ce a n d  “a n  a ct ion a b le 

in ter feren ce with  a  pers on ’s  in teres t  in  th e p r iva te u s e a n d  en joym en t  of 

h is  la n d” for  p r iva te n u is a n ce.  Potta w a tta mie  Coun ty v. Iow a  Dep’t of 

Envtl. Qu a lity , 272  N.W.2d  448 , 453  (Iowa  1978) (s econ d  qu ote qu ot in g 

Pa tz v. Fa rmegg Prod s ., Inc., 196  N.W.2d  557 , 560  (Iowa  1972)); a ccord  

Sta te ex rel. Turner v. Younker Bros . Inc., 210  N.W.2d  550 , 564  (Iowa  

1973).  We h a ve h eld  th a t  pollu t ion  m a y con s t itu te a  pu b lic or  p r iva te 

n u is a n ce u n der  th e com m on  la w.  See, e .g., Ka s pa rek v. J ohn s on  Cty. Bd . 

of Hea lth , 288  N.W.2d  511 , 520  (Iowa  1 980); Potta w a tta mie  Coun ty, 27 2  

N.W.2d  a t  453 ; Kriener v. Turkey Va lley Cmty. Sch . Dis t.,  212  N.W.2d  

526 , 531–32  (Iowa  1973); Ba d er v. Iow a  Metro. Sewer Co., 178  N.W.2d 

305 , 307  (Iowa  1970). 

 III.   Mor e  Ta ble  Se t t in g: Iowa  Ca s e la w In vo lvin g Dr a in a ge  
Dis t r ic t s  a n d  En vir on m e n t a l Re gu la t ion . 

 A.  In t r od u c t ion .  I n ow tu rn  to th e ca s ela w rela ted  to d ra in a ge 

d is t r icts .  Firs t , I exa m in e th e op in ion s  on  th e n a tu re of d ra in a ge 

d is t r icts  a n d  th eir  powers .  I th en  exp lore th e ca s es  rega rd in g th e lega l 

du t ies  of d ra in a ge d is t r icts  th a t  a r is e both  with in  Iowa  Code ch a p ter  468  

a n d  from  extern a l s ou rces .  Fin a lly, I con s ider  th e ca s ela w a pp lyin g th e 

la w of n u is a n ce to a gr icu ltu ra l con cern s . 

 B.  Th e  Ris e  (a n d  Fa ll) o f “No  Le ga l En t it y” Th e or y .  Th e older  

n ot ion  th a t  a  d ra in a ge d is t r ict  is  a  n on ju r is t ic en t ity is  reflected  in  Cla ry 

v. Wood bury Coun ty , 135  Iowa  488 , 113  N.W. 330  (1907).  In  th a t  ca s e, 

we decla red  

[a  d ra in a ge d is t r ict ] is  n ot  a  pers on  or  a  corpora t ion .  It  is  
n oth in g m ore th a n  a  defin ite body or  d is t r ict  of la n d  
con s t itu t in g a n  im provem en t  d is t r ict .  Th a t  it  h a s  n o lega l 
en t ity is  m a n ifes t  from  va r iou s  s ect ion s  [of th e Code] wh ich  
p la ce th e en t ire m a tter  u n der  th e con trol a n d  s u pervis ion  of 
th e boa rd  of s u pervis ors . 
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Id . a t  492 , 113  N.W. a t  332 ; s ee a ls o Gis h  v. Ca s tner-Willia ms  & As kla nd  

Dra in a ge Dis t., 136  Iowa  155 , 157 , 113  N.W. 757 , 757  (1907) (n ot in g th a t  

a  d ra in a ge d is t r ict  “is  n ot  s u ch  [a ] lega l en t ity a s  is  kn own  to or  

recogn ized  by la w a s  a  p roper  pa r ty to a dvers a ry p roceed in gs ”). 

 Th e “n o lega l en t ity” doctr in e a t  fir s t  s eem ed  to s t ick .  In  Boa rd  of 

Supervis ors  v. Dis trict Court, we ch a ra cter ized  a  d ra in a ge d is t r ict  a s  

m erely “a  s egrega ted  a rea  of la n d , wh ich  h a s  been  s et  ou t  by lega l 

p roceed in gs , a n d  is  s u b ject  to a s s es s m en t  for  th e con s tru ct ion  of cer ta in  

d ra in a ge im provem en ts .”  209  Iowa  1030 , 1033 , 229  N.W. 711 , 712  

(1930).  Th u s , a  d ra in a ge d is t r ict  wa s  s im ply a  t ra ct  of la n d  with  m etes  

a n d  bou n ds  th a t  m igh t  be s u b ject  to im provem en t .  It  wa s  a cres  of rea l 

es ta te, n oth in g m ore.  You  ca n n ot  s u e th e ba ck  for ty. 

 Over  t im e, h owever , th e n o-lega l-en t ity th eory bega n  to fa ll a pa r t .  

For  in s ta n ce, in  Wis e v. Boa rd  of Supervis ors , we con s idered  a  ca s e in  

wh ich  th e d itch  of a  d ra in a ge d is t r ict  wa s  in  poor  repa ir  s u ch  th a t  it  wa s  

n ot  opera t in g p roper ly.  242  Iowa  870 , 872 , 48  N.W.2d  247 , 248  (1951).  

Th e p la in t iffs , own ers  of fa rm la n d  in  th e d is t r ict , pet it ion ed  th e boa rd  of 

s u pervis ors  to repa ir  th e d itch .  Id . a t  871 , 48  N.W.2d  a t  248 .  Th e boa rd  

a ba n don ed  th e repa ir  p roject , h owever , wh en  oth er  la n down ers  ob jected  

to th e expen s e.  Id . a t  872 , 48  N.W.2d  a t  248 . 

 In  Wis e, we h eld , h owever , th a t  it  wa s  clea r  th e “repa irs  a re 

n eces s a ry to m a ke th e d ra in a ge im provem en t  fu n ct ion  p roper ly.”  Id . a t  

874 , 48  N.W.2d  a t  249 .  We gra n ted  m a n da m u s  to order  th e boa rd  to 

m a ke th e n eces s a ry im provem en ts .  Id . a t  875 , 48  N.W.2d  a t  249 .  We 

left  th e m a n n er  in  wh ich  to p roceed  with in  th e s ou n d  d is cret ion  of th e 

boa rd .  Id .  Wis e p la in ly s ta n ds  for  th e p ropos it ion  th a t  th ere is  a t  lea s t  

on e equ ita b le rem edy a va ila b le to requ ire d ra in a ge d is t r icts  to perform  a  

du ty, n a m ely, m a n da m u s . 
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 We d r ifted  s t ill fu r th er  a wa y from  th e n o-lega l-en t ity doctr in e in  

Wa pello Coun ty v. Wa rd , 257  Iowa  1231 , 136  N.W.2d  24 9  (1965).  In  

Wa pello Coun ty, we con s idered  a  d is p u te over  cou n ty zon in g.  Id . a t  

1232 , 136  N.W.2d  a t  249 .  In  pa s s in g, we n oted  th a t  va riou s  bod ies , 

in clu d in g d ra in a ge d is t r icts , h a ve lon g been  kn own  to th e la w bu t  defin ed  

“on ly in  rega rd  to cer ta in  s pecific pu rpos es .”  Id . a t  1235 , 13 6  N.W.2d  a t  

251 .  We ch a ra cter ized  th es e va r iou s  bod ies  a s  “qu a s i m u n icipa l 

corpora t ion s .”  Id .  Th e d is cu s s ion , h owever , wa s  d ictu m . 

 Bu t  th e Wa pello Cou n ty d ictu m  wa s  followed  by a  con crete h old in g 

in  Sta te ex rel. Iow a  Employmen t Security  Commis s ion  v. Des  Moines  

Coun ty, 260  Iowa  341 , 149  N.W.2d  288  (1967).  In  th a t  ca s e, we 

con s idered  wh eth er  a  d ra in a ge d is t r ict  cou ld  be con s idered  a  “ju r is t ic 

en t ity” for  pu rpos es  of ret irem en t  ben efits  u n der  Iowa  Code ch a p ter  97C.  

Id . a t  345 , 149  N.W.2d  a t  290 .  We con clu ded  th a t  d ra in a ge d is t r icts  

were a  ju r is t ic en t ity beca u s e a  d ra in a ge d is t r ict  wa s  a  “lega lly 

recogn iza b le or  iden t ifia b le polit ica l body, u n it , orga n iza t ion , or  

in s t ru m en ta lity of th e s ta te or  a n y on e or  m ore of it s  polit ica l 

s u bd ivis ion s .”  Id . a t  345–46 , 149  N.W.2d  a t  290–91 .  We s a id , “[A]n  

orga n ized  d ra in a ge d is t r ict  is  a  polit ica l s u bd ivis ion  of th e cou n ty in  

wh ich  it  is  loca ted , it s  pu rpos e bein g to a id  in  th e govern m en ta l 

fu n ct ion s  of th e cou n ty.  It  is  a  lega lly iden t ifia b le polit ica l 

in s t ru m en ta lity.”  Id . a t  346 , 149  N.W.2d  a t  291 . 

 As  a  res u lt , th e d is t r ict  cou r t ’s  h old in g th a t  it  la cked  s u b ject  

m a t ter  ju r is d ict ion  wa s  overru led .  Id . a t  347 , 149  N.W.2d  a t  291 .  Iow a  

Employmen t Security  dem on s tra tes  h ow fa r  ou r  ca s es  h a ve t ra velled  from  

th e n o-lega l-en t ity doctr in e of th e ea r lier  ca s es .  See Gis h , 136  Iowa  a t  

157 , 113  N.W. a t  757 ; Cla ry, 135  Iowa  a t  492 , 113  N.W. a t  332 .  

Dra in a ge d is t r icts  were n ow bein g recogn ized  for  wh a t  th ey obviou s ly 
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were: a  polit ica l s u bd ivis ion  of th e cou n ty in  wh ich  th ey were loca ted .  

See Iow a  Emp’t Sec. Comm’n , 260  Iowa  a t  346 , 149  N.W.2d  a t  291 . 

 We declin ed  to in voke th e n ot ion  th a t  a  d ra in a ge d is t r ict  wa s  n ot 

a n  en t ity in  Voogd  v. J oin t Dra in a ge Dis trict No. 3–11 , 188  N.W.2d  387 , 

393  (Iowa  1971).  In  Voogd , p la in t iff la n down ers  s ou gh t  to recover  

pa ym en ts  of pa s t  d ra in a ge a s s es s m en ts  a n d  to en join  th e cou n t ies ’ 

collect ion  of fu tu re a s s es s m en ts  to pa y for  repa irs .  Id . a t  388 .  Th e 

p rob lem  in  th e ca s e wa s  th a t  th e cou n t ies  or igin a lly a pproved  th e repa ir  

ba s ed  on  low-ba ll es t im a tes .  Id . a t  38 9 .  Wh en  cos ts  s kyrocketed , th e 

cou n t ies  con t in u ed  th e repa ir  p roject .  Id .  Pla in t iffs  cr ied  fou l.  Id . a t  

390 . 

 We a greed  with  th e p la in t iffs  a n d  h eld  th a t  fu tu re in s ta llm en ts  

cou ld  n ot  be collected .  Id . a t  395 .  In  a dd it ion , we ordered  a  refu n d  of 

s om e of th e a m ou n t th a t  th e p la in t iffs  h a d  a lrea dy pa id .  Id .  In  Voogd , 

we s a w n o p rob lem  in  a  d ra in a ge d is tr ict  bein g ordered  to repa y th e 

a m ou n t  of fu n ds  p reviou s ly collected . 

 Fou r teen  yea rs  la ter , in  Fis her v. Da lla s  Coun ty, we con s idered  a  

ca s e in  wh ich  th e p la in t iff cla im ed  to h a ve exper ien ced  flood in g p rob lem s  

beca u s e of th e opera t ion  of a  d ra in a ge d is t r ict .  369  N.W.2d  426 , 427  

(Iowa  1985).  Th e p la in t iffs  in  Fis her d id  n ot  con tes t  ou r  p r ior  h old in gs .  

Id . a t  429–30 .  We repea ted  th e fa m ilia r  refra in  th a t  d ra in a ge d is t r icts  

on ly h a d  th os e powers  expres s ly con fer red  by th e legis la tu re.  Id . a t  429 .  

On  th e qu es t ion  of money d a ma ges , we offered  th e qu a lified  obs erva t ion  

th a t  d ra in a ge d is t r icts  h a d  n o corpora te exis ten ce “for  th a t  pu rpos e.”  Id .  

In  Fis her, we ch a ra cter ized  th e u n a va ila b ility of m on ey da m a ges  a s  

“im m u n ity from  s u it  in  tor t .”  Id . a t  430 . 

 Yet , Fis her cited  Wis e a n d  Voogd  with  a ppa ren t  a pprova l.  Id . a t  

429 .  Fis her d id  s o, in  pa r t , by lin k in g th e relief a fforded  in  ea ch  ca s e to a  
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s ta tu tory p rovis ion .  Id .  We s ta ted  th a t  th e m a n da m u s  a fforded  in  Wis e  

wa s  ba s ed  u pon  a  d u ty to m a in ta in  a  d ra in a ge d is t r ict  im pos ed  by Iowa  

Code s ect ion  455 .135(1 ).  Id .  We s ta ted  th a t  a ct ion  in  Voogd  ch a llen gin g 

th e va lid ity of a s s es s m en ts  wa s  ba s ed  on  th e power  to levy a s s es s m en ts  

in  Iowa  Code s ect ion  455 .45 .  Id . 

 Th e figh t in g is s u e in  Fis her wa s  wh eth er  th e en a ctm en t  of th e 

Mu n icipa l Tor t  Cla im s  Act , Iowa  Code ch a p ter  613A (n ow ch a p ter  670), 

overru led  ou r  p r ior  ca s es  on  th e im m u n ity of d ra in a ge d is t r icts  from  

s u its  in  tor t .  Id .  Un der  th e Act , “m u n icipa lit ies ” were s u b ject  to lia b ility 

in  tor t  with  cer ta in  excep t ion s .  Id . a t  430 .  In  Fis her, we h eld  th a t  a  

d ra in a ge d is t r ict  wa s  n ot  a  m u n icipa lity.  Id .  We rea s on ed  th a t  a  

d ra in a ge d is t r ict ’s  im m u n ity from  s u its  in  tor t  d id  n ot  r is e or  fa ll with  th e 

doctr in e of s overeign  im m u n ity.  Id . a t  430 .  We ret rea ted  to old  

form u la t ion s , in clu d in g th e du b iou s  s u gges t ion  th a t  a  d ra in a ge d is t r ict  

wa s  “m erely a n  a rea  of la n d .”  Id .  We d id  n ot  cite Iow a  Employmen t 

Security , wh ich  decla red  d ra in a ge d is t r icts  were “a  polit ica l su bd ivis ion  of 

th e cou n ty in  wh ich  it  is  loca ted” a n d  “a  lega lly iden t ifia b le polit ica l 

in s t ru m en ta lity,” 260  Iowa  a t  346 , 149  N.W.2d  a t  291 , n or  d id  we cite 

Voogd , wh ich  decla red  th a t  d ra in a ge d is t r icts  were “polit ica l s u bd ivis ion s  

of cou n t ies ,” 188  N.W.2d  a t  393 . 

 J u s t ice La rs on  d is s en ted .  Fis her, 369  N.W.2d  a t  431  (La rs on , J ., 

d is s en t in g).  He con clu ded  th a t  a  d ra in a ge d is t r ict  wa s  a  “u n it  of loca l 

govern m en t” u n der  th e Mu n icipa l Tor t  Cla im s  Act  a n d , a s  a  res u lt , wa s  

a m en a b le to tor t  la w s u its .  Id .  Alth ou gh  th e d is s en t  is  cryp t ic, it  is  

a ppa ren t  th a t  J u s t ice La rs on  wa s  n ot  bu yin g th e n o-lega l-en t ity 

a rgu m en t .  His  d is s en t  wa s  m ore con s is ten t  with  Wa pello Coun ty, Iow a  

Employmen t Security , a n d  Voogd  th a n  th e a pproa ch  of th e m a jor ity. 
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 Th e n ext  ca s e of in teres t  is  Ga rd  v. Little  Sioux In tercoun ty Dra in a ge  

Dis trict, 521  N.W.2d  696  (Iowa  1994).  In  Ga rd , we rejected  a  cla im  for  

m on ey da m a ges  by th e es ta te of d rown ed  boa ters .  Id . a t  69 7 , 699 .  We 

cited  Fis her for  th e p ropos it ion  th a t  d ra in a ge d is t r icts  h a ve lim ited  

powers .  Id . a t  698 .  We em ph a s ized  th e n a rrow p ropos it ion  th a t  “Iowa  

h a s  n ever  a llowed  tor t  cla im s  for money d a ma ges  to be m a de a ga in s t  a  

d ra in a ge d is t r ict .”  Id . (em ph a s is  a dded).  Th e focu s  in  Ga rd  wa s  n ot  on  a  

n o-lega l-en t ity th eory, bu t  on  th e lim ited  s ta tu tory power  of d ra in a ge 

d is t r icts . 

 Fin a lly, we con s idered  a  cla im  a ga in s t  a  d ra in a ge d is t r ict  in  

Ch ica go Cen tra l & Pa cific Ra ilroa d  v. Ca lhoun  Coun ty  Boa rd  of 

Supervis ors , 816  N.W.2d  367  (Iowa  2012).  A ra ilroa d  s ou gh t  to recover  

m on ies  volu n ta r ily spen t  on  repa irs  of a  d ra in a ge d is t r ict  im provem en t .  

Id . a t  368 .  Th e r a ilroa d  in  th is  ca s e fa ced  a  con u n dru m .  See id .  

Beca u s e of p rob lem s  with  a  d ra in a ge d itch , it  cou ld  n ot opera te it s  

ra ilroa d .  Id .  Yet , it  wou ld  ta ke s om e t im e to get  th e d ra in a ge d is t r ict  to 

m ove on  th e p rob lem .  Id .  Th e ra ilroa d  decided  th a t  in s tea d  of wa it in g 

for  th e d ra in a ge d is t r ict  to res olve th e p rob lem , wh ich  cou ld  ta ke 

con s idera b le t im e, th e ra ilroa d  volu n ta r ily perform ed  th e rep a ir  to get  it s  

opera t ion s  u p  a n d  ru n n in g a s  s oon  a s  p os s ib le.  Id . a t  369 .  It  th en  s u ed  

th e d ra in a ge d is t r ict , s eek in g to recover th e cos t  of th e repa ir .  Id .  We 

decla red  th a t  wh ile th e ra ilroa d  cou ld  h a ve filed  a  m a n da m u s  a ct ion  to 

force th e ra ilroa d  to m a ke th e repa ir , it  cou ld  n ot , u n der  ou r  ca s ela w, 

s eek  m on ey da m a ges .  Id . a t  378 .  Ch ica go Cen tra l d id  n ot  m en t ion  th e 

n o-lega l-en t ity th eory. 

 C.  Th e  Ove r flow Ca s e s : Avo id in g St a t u t o r y  Su ic id e .   Now I tu rn  

to wh a t  m igh t  be ca lled  “th e overflow ca s es .”  Th e cla s s ic overflow ca s e 

a r is es  wh en  down s trea m  la n down ers  com pla in  wh en  u p la n d  d ra in a ge 
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d is t r icts , by rem ovin g wa ter  a n d  d irect in g it  in to r ivers  a n d  s t rea m s , 

ca u s e flood in g down s trea m . 

 Th e s em in a l overflow ca s e is  Ma ben  v. Ols en , 187  Iowa  1060 , 175  

N.W. 512  (1919).  In  Ma ben , we con s idered  wh eth er  a  down s trea m  

la n down er  cou ld  ob ta in  a n  in ju n ct ion  a ga in s t  a  d ra in a ge d is t r ict  wh ere 

th e a ct ivit ies  of th e d ra in a ge d is t r ict  ca u s ed  overflow down s t rea m .  Id . a t  

1063 , 175  N.W. a t  513 .  In  Ma ben , we ch a ra cter ized  th e con trollin g 

qu es t ion  a s , 

Is  it  u n a u th or ized  a n d  u n la wfu l to es ta b lis h  a  d ra in a ge 
d is t r ict  if s o doin g will ca u s e wa ter  to com e in to th e n a tu ra l 
ou t let  for  th e d is t r ict  m ore ra p id ly a n d in  grea ter  qu a n t ity 
th a n  if th e la n d  in  th e d is t r ict  were left  to s en d  its  s u r fa ce 
wa ter  in to s a id  ou t let  with ou t  in terferen ce by a  d ra in a ge 
s ys tem , a n d  if it  fu r th er  a ppea rs  th a t  th e in crea s e in  ra p id ity 
a n d  volu m e m a y over ta x th e n a tu ra l ou t let  a n d  ca u s e a  
da m a gin g overflow to la n ds  below th e en tra n ce to s u ch  
ou t let . 

Id . 

 In  Ma ben , we h eld  th a t  th e Iowa  Con s t itu t ion  expres s ly a u th or ized  

th e legis la tu re to give th e boa rd  of s u pervis ors  th e power  to do p recis ely 

wh a t  we h a d  des cr ibed .  Id . a t  1063–64 , 175  N.W. a t  513–14 .  Th e 

s pecific qu es t ion  wa s  fu r th er  ch a ra cter ized  a s  wh eth er  th e d elega t ion  of 

power  to es ta b lis h  dra in a ge s ys tem s  “m a y be in ter fered  with  by a  cou r t  of 

equ ity beca u s e, th rou gh  its  exercis e, a  m ore ra p id  a n d  a  grea ter  flow will 

rea ch  a  n a tu ra l ou t let , to th e pos s ib le or  even  p roba b le in ju ry of th e 

lower  own ers .”  Id . a t  1065 , 175  N.W. a t  514 .  Bu t , a s  we poin ted  ou t , th e 

“ca rd in a l pu rpos e” of d ra in in g a gr icu ltu ra l la n ds  is  a ccelera t ion  a n d  

in crea s ed  overflow.  Id . 

 In  s h or t , th e res u lt  u rged  by th e Ma ben  p la in t iff wou ld  en s u re th a t  

th e power  given  to th e d ra in a ge d is t r icts  cou ld  n ot  “be u s ed  to 

a ccom plis h  th e on ly pu rpos e for  wh ich  it  [wa s ] given .”  Id .  In  oth er  
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words , th e legis la tu re cou ld  n ot  h a ve in ten ded  overflow to be a  n u is a n ce 

beca u s e if it  d id  d ra in a ge d is t r icts  s im ply cou ld  n ot  fu n ct ion .  Id .  

App lica t ion  of gen era lly a pp lica b le n u is a n ce la w wa s  th u s  fla t ly 

in con s is ten t  with  th e s pecific pu rpos e of d ra in a ge d is t r ict . 

 It  is  h a rd  to a rgu e a ga in s t  th e rea s on in g in  Ma ben .  In deed , p r ior  

to th e en a ctm en t  of a r t icle I, s ect ion  18 , th e b igges t  obs ta cle to d ra in in g 

fa rm la n d  wa s  s ecu r in g th e r igh t  to d ra in  wa ter  on to th e la n d  of a n oth er .  

See J os eph  W. Otto, Subject to Overflow: The His tory of Dra in a ge Dis tricts  

in  J a s per Coun ty, Iow a  25  (Au g. 2012) (u n pu b lis h ed  M.A. d is s er ta t ion , 

Appa la ch ia n  Sta te Un ivers ity), h t tp s :/ / lib res .u n cg.edu / ir / a s u / f/  

Ot to,%20J os eph _2012_Th es is .pd f.  Ar t icle I, s ect ion  18  a n d  th e 

im p lem en t in g s ta tu tes  were des ign ed  to elim in a te th e p rob lem —th a t  is  

wh y Ma ben  is  clea r ly correct . 

 Bu t  it  is  im porta n t  to n ote th e n a rrown es s  of th e rea s on in g a n d  its  

h old in g.  Clea r ly, Ma ben  h a d  n oth in g to do with  a  cla im  a r is in g from  

a lleged  pollu t ion .  An d , in  fa ct , th e Ma ben  cou r t  wen t  to grea t  len gth s  to 

d is t in gu is h  ca s es  in volvin g pollu t ion  of wa terwa ys  by govern m en t  

en t it ies , th ereby dem on s tra t in g th e n a r rown es s  of it s  h old in g.  187  Iowa  

a t  1068–70 , 175  N.W. a t  515–16 ; s ee, e.g., City of Atla n ta  v. Wa rnock, 18  

S.E. 135 , 135  (Ga . 1892) (h old in g th a t  if m u n icipa lity goes  beyon d 

a u th or ity a n d  in ju res  p r iva te p roper ty by th e open in g of m a n h oles  a n d  

relea s in g pois on ou s  ga s es , it  is  res pon s ib le for  res u lt in g da m a ge); Ga ge v. 

City  of Ch ica go, 60  N.E. 896 , 897  (Ill. 1901) (h old in g th a t  a n  ord in a n ce 

wh ich  res u lted  in  p reven t in g th e con n ect ion  of s ewer  s ys tem s  wa s  void  

beca u s e th e city h a d  “n o r igh t  to em pty th e s ewa ge u pon  p r iva te 

p roper ty”); Sta te  v. Concord ia , 96  P. 487 , 489–90  (Ka n . 1908) (h old in g a  

city cou ld  be lia b le for  pollu t in g a  r iver  a n d  da m a gin g p r iva te 

la n down ers , even  th ou gh  a  s ta tu te a u th or ized  th e city to d u m p s ewa ge 
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in to th e r iver ); Thomps on  v. City  of Winon a , 5 1  So. 12 9 , 129  (Mis s . 1910) 

(h old in g a  city lia b le for  da m a ges  wh en  it  con s tru cted  a  s ewer  s ys tem  

wh ich  pollu ted  a  wa terwa y a n d  da m a ged  th e p la in t iff); Smith  v. City  of 

Sed a lia , 53  S.W. 90 7 , 912  (Mo. 1899) (h old in g a  city cou ld  be lia b le for  

pollu t in g a  s t rea m  flowin g in to p la in t iff’s  fa rm , des p ite city es ta b lis h in g 

s ewer  s ys tem  u n der legis la t ive m a n da te); Ma rk w a rd t v. City  of Gu th rie , 

90  P. 26 , 28–29  (Okla . 1907) (h old in g th a t  a  lower  p roper ty own er  h a s  a  

ca u s e of a ct ion , in clu d in g in ju n ct ive relief, a ga in s t  a  city for  pollu t in g a  

s t rea m ); Pea rce v. Gibs on  Coun ty, 64  S.W. 33 , 36  (Ten n . 19 01) (is s u in g 

a n  in ju n ct ion  p roh ib it in g a  m u n icipa lity from  em ptyin g s ewa ge from  a  

cou r th ou s e u pon  th e la n d  of th e com pla in a n t). 

 Th e pollu t ion  ca s es  d is t in gu is h ed  in  Ma ben  were con s is ten t  with  

con tem pora ry Iowa  la w.  In  Vogt v. City of Grinnell, we con s idered  a n  

a ct ion  b rou gh t  a ga in s t  a  city for  d is ch a rgin g s ewa ge in to th e s t rea m  to 

th e m a ter ia l in ju ry of lower  r ipa r ia n  own ers .  133  Iowa  363 , 364 , 110  

N.W. 603 , 603  (190 7).  We n oted  th a t  a  s ta tu te a u th or ized  th e city to 

con s t ru ct  a  s ys tem  of s ewers  bu t  d id  n ot  a u th or ize em ptyin g th e s ewers  

in to a  ru n n in g s t rea m  even  if th e s ys tem  wa s  fu n ct ion in g a s  des ign ed .  

Id . a t  365 , 110  N.W. a t  603 .  Th e s ewer  s ys tem  wa s  opera t in g perfect ly in  

Vogt, bu t  th e u n a u th or ized  d is ch a rge of s ewa ge to th e m a ter ia l in ju ry of 

r ipa r ia n  p ropr ietors  wa s  a  wron gfu l a ct .  Id .; s ee a ls o Boyd  v. City  of 

Os ka loos a , 179  Iowa  387 , 390 , 161  N.W. 491 , 492  (1917). 

 We con s idered  a  la ter  overflow ca s e in  Miller v. Monon a  Coun ty, 

229  Iowa  165 , 294  N.W. 308  (1940).  In  Monona  Coun ty, th e p la in t iff 

s ou gh t  a  m a n da tory in ju n ct ion  to a b a te n u is a n ces  ca u s ed  by wa ter  

overflow a s  a  res u lt  of du s t  s torm s  a n d  vegeta t ion  fillin g th e d itch es  of 

th e d ra in a ge d is t r ict .  Id . a t  168 , 294  N.W. a t  310 .  In  Monon a  Cou n ty we 

s ta ted , “Th e d ra in a ge d is t r ict  is  a  s pecia l crea t ion  of th e legis la tu re a n d  it  
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requ ires  n o a rgu m en t  to s u s ta in  th e p ropos it ion  th a t  it  ca n n ot  crea te a  

n u is a n ce wh ile opera t in g with in  th e a m bit  of power  con s t itu t ion a lly 

delega ted .”  Id . a t  16 9 , 294  N.W. a t  311 . 

 Wh en ever  a  cou r t  s a ys  th a t  n o a rgu m en t  is  n eces s a ry to s u s ta in  a  

p ropos it ion , we s h ou ld  be es pecia lly a ler t  for  poten t ia l er ror .  Like 

Ma ben , Monon a  Coun ty, h owever , wa s  n ot  a  pollu t ion  ca s e.  It  wa s  

a n oth er  overflow ca s e.  Th e Monon a  Coun ty cou r t  h a d  n o in teres t  in  

th ru s t in g overflow lia b ility on to d ra in a ge d is t r icts , even  if th e overflow 

wa s  a  res u lt  of a  fa ilu re to repa ir  d ra in a ge d is t r icts .  See id . 

 D.  Com p lia n c e  wit h  In t e r n a l Du t ie s  Ar is in g fr om  Iowa  Cod e  

Ch a p t e r  4 6 8 .  Th ere a re a  n u m ber  of ca s es  wh ere p la in t iffs  h a ve s ou gh t  

to requ ire d ra in a ge d is t r icts  to com ply with  s ta tu tory du t ies  a r is in g from  

Iowa  Code ch a p ter  468 .  For  in s ta n ce, a s  des cr ibed  ea r lier , we h ea rd  a  

ca s e wh ere p la in t iffs  s ou gh t  to requ ire th e boa rd  of s u pervisors  to repa ir  

a  d ra in a ge d itch , wh ich  wa s  obs tru cted  a n d  in  poor  repa ir .  Wis e, 242  

Iowa  a t  871–72 , 48  N.W.2d  a t  248 .  Or igin a lly, th e boa rd  bega n  th e 

p roject , bu t  a ba n don ed  it  wh en  oth er  la n down ers  in  th e d is t r ict  ob jected  

to th e expen s e.  Id . a t  872 , 48  N.W.2d  a t  248 . 

 In  Wis e, we h eld  th a t  it  wa s  clea r  u n der  th e record  th a t  “repa irs  

a re n eces s a ry to m a ke th e d ra in a ge im p rovem en t  fu n ct ion  p roper ly.”  Id . 

a t  874 , 48  N.W.2d  a t  249 .  We gra n ted  m a n da m u s  to order  th e boa rd  to 

m a ke th e im provem en ts .  Id . a t  875 , 48  N.W.2d  a t  249 .  Ma n da m u s  is  a n  

a ppropr ia te rem edy to com pel d ra in a ge d is t r icts  to perform  a  lega l du ty 

u n der  Wis e.  Add it ion a lly, in  Voogd , we gra n ted  a n  in ju n ct ion  a ga in s t  a  

d ra in a ge d is t r ict  to p reven t  th e collect ion  of fu tu re a s s es s m en ts  to pa y 

for  a  d ra in a ge d is t r ict  im provem en t .  188  N.W.2d  a t  395 . 

 Th e a va ila b ility of m a n da m u s  to requ ire a  d ra in a ge d is t r ict  to 

per form  n eeded  repa irs  wa s  a ls o d is cu s s ed  in  Ch ica go Cen tra l, wh ich  wa s  
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des cr ibed  a bove.  816  N.W.2d  a t  373–74 .  We h eld  th a t  m on ey da m a ges  

were n ot  a va ila b le, bu t  we decla red  th a t  th e ra ilroa d  cou ld  h a ve filed  a  

m a n da m u s  a ct ion  to com pel th e d is t r ict  to m a ke th e repa ir .  Id . a t  378 . 

 E .   Com p lia n c e  wit h  Ext e r n a l St a t u t or y  Du t ie s  Ar is in g Ou t s id e  

Ch a p t e r  4 6 8 : De fe a t  o f t h e  Im p e n e t r a ble  Le ga l Bu bble  Th e or y .  We 

h a ve, on  occa s ion , con s idered  th e in terp la y between  Iowa  Code ch a p ter  

468  a n d  oth er  s ta tu tes .  Th e ca s es  dem on s tra te th a t  d ra in a ge d is t r icts  

a re not h erm et ica lly s ea led  in  a n  im pen etra b le lega l bu bb le from  oth er  

requ irem en ts  of th e Code. 

 In  Iow a  Employmen t Security , th e Iowa  Em ploym en t  Secu r ity 

Com m is s ion  a s s es s ed  a n d  levied  ta xes  a n d  in teres t  cla im ed  du e from  a  

d ra in a ge d is t r ict  u n der  Iowa  Code ch a pters  97B a n d  97C.  260  Iowa  a t  

342 , 149  N.W.2d  a t  289 .  Th ere wa s  n o s ta tu tory p rovis ion  in  Iowa  Code 

ch a p ter  468  a u th or izin g th e d ra in a ge d is t r ict  to pa y th es e ta xes .  Id . a t  

343–44 , 149  N.W.2d  a t  289–90 .  Th e Iowa  Em ploym en t  Secu r ity 

Com m is s ion , h owever , s ou gh t  to com pel th e d ra in a ge d is t r ict  to “perform  

a s s er ted  s ta tu tory du t ies .”  Id . a t  346 , 149  N.W.2d  a t  291 .  We a greed  

with  th e com m is s ion  a n d  h eld  th a t  th e p rovis ion s  of Iowa  Code ch a p ter  

97B a n d  97C cou ld  be en forced  a n d  th a t  m a n da m u s  a ga in s t  th e 

d ra in a ge d is t r ict  wa s  “th e p roper  rem edy.”  Id .  Th u s , equ ita b le rem ed ies  

a re a va ila b le to en force a ga in s t  d ra in a ge d is t r icts  du t ies  th a t  a r is e from  

s ta tu tory p rovis ion s  ou ts ide Iowa  Code ch a p ter  468 . 

 Th ere is  on e oth er  ca s e of in teres t .  In  Polk Coun ty Dra in a ge Dis trict 

Four v. Iow a  Na tu ra l Res ources  Cou ncil, we con s idered  wh eth er  a  

d ra in a ge d is t r ict  h a d  com plete a u th or ity over  con s t ru ct ion  of 

im provem en ts  u n der  ch a p ter  468  or  wh eth er  th e Iowa  Na tu ra l Res ou rces  

Cou n cil (INRC) h a d  th e power  to a pp rove or  den y perm its  for  s u ch  

con s tru ct ion  u n der  Iowa  Code ch a p ter  455A.  377  N.W.2d  236 , 239–40  
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(Iowa  1985).  We h eld  th a t  th e INRC h a d  con cu rren t  a u th or ity over  s u ch  

con s tru ct ion .  Id . a t  241 .  We em ph a s ized  th a t  wh en  two s ta tu tes  dea l 

with  th e s a m e s u b ject , cou r ts  en dea vor  to give effect  to both  en a ctm en ts .  

Id .  Wh ile d ra in a ge d is t r ict  s ta tu tes  were to be libera lly con s tru ed , 

a ccord in g to th e Polk Coun ty cou r t , en viron m en ta l policy s ta tu tes  were 

a ls o to be libera lly con s tru ed  beca u s e of th e im porta n t  policy 

con s idera t ion s  u n der lyin g th em .  Id .  Polk Coun ty s ta n ds  for  th e 

p ropos it ion  th a t  cla im s  of exclu s ive a u th or ity by d ra in a ge d is t r icts  m u s t  

give wa y to a n  en viron m en ta l policy s ta tu te govern in g th e s a m e s u b ject  

m a t ter . 

 F .   No  Mo n e y  Da m a ge s  fo r  Tor t s .   As  ca n  be s een  a bove, we h a ve, 

in  a  n u m ber  of ca s es , refu s ed  to a llow a n  a wa rd  of m on ey da m a ges  

a ga in s t  a  d ra in a ge d is t r ict .  Bu t ou r  s ta tem en ts  in  th a t  rega rd  h a ve been  

s om et im es  lim ited .  For  exa m ple, in  Fis her, we con s idered  a  ca s e wh ere 

p la in t iffs  exper ien ced  flood in g p rob lem s  beca u s e of th e opera t ion  of a  

d ra in a ge d is t r ict .  369  N.W.2d  a t  42 7 .  On  th e qu es t ion  of m on ey 

da m a ges , we offered  th e lim ited  obs erva t ion  th a t  d ra in a ge d is t r icts  h a ve 

n o corpora te exis ten ce “for  th a t  pu rpos e.”  Id . a t  429 .  We a lso offered  th e 

b roa d  ch a ra cter iza t ion  th a t  th e u n a va ila b ility of m on ey da m a ges  a ga in s t  

a  d ra in a ge d is t r ict  a m ou n ted  to “im m u n ity from  s u it  in  tor t .”  Id . a t  430 . 

 Th e n ext  ca s e of in teres t  is  Ga rd , 521  N.W.2d  a t  696 .  In  Ga rd , we 

rejected  a  cla im  for  m on ey da m a ges  by th e es ta te of d rown ed  boa ters .  Id . 

a t  699 .  We cited  Fis cher for  th e p ropos it ion  th a t  d ra in a ge d is t r icts  h a ve 

lim ited  powers .  Id . a t  698 .  We em ph a s ized  th e n a rrow p ropos it ion  th a t  

“Iowa  h a s  n ever  a llowed  tor t  cla im s  for  money d a ma ges  to be m a de 

a ga in s t  a  d ra in a ge d is t r ict .”  Id . (em ph a s is  a dded). 

 We m a de a  s im ila r  decla ra t ion  in  Ch ica go Cen tra l.  Alth ou gh  it  wa s  

in  th e con text  of reim bu rs em en t  for  a  repa ir , we res ta ted  th a t  a lth ou gh  
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m a n da m u s  wa s  a va ila b le to ca u s e a  d ra in a ge d is t r ict  to do its  du ty, 

m on ey da m a ges  were n ot  a n  a va ila b le rem edy.  Ch ica go Cen t., 816  

N.W.2d  a t  378 . 

 G.  Sile n c e ! Pos t  Hom e  Ru le  Ca s e s .   Fin a lly, th ere is  on e m ore 

obs erva t ion  th a t  m u s t  be m a de rega rd in g ou r  d ra in a ge d is t r ict  ca s ela w.  

No-m on ey-da m a ges  ca s es  like Fis her a n d  Ga rd  em ph a s ize th e lim ited  

n a tu re of d ra in a ge d is t r ict  a u th or ity.  See Ga rd , 521  N.W.2d  a t  698 ; 

Fis her, 369  N.W.2d  a t  429 .  Yet , in  197 8 , Iowa  pa s s ed  a n  a m en dm en t  to 

th e Iowa  Con s t itu t ion  es ta b lis h in g cou n ty h om e ru le.  Iowa  Con s t . a r t . 

III, § 39A.  Un der  cou n ty h om e ru le, th e s o-ca lled  Dillon  ru le is  a bolis h ed  

a n d  loca l govern m en ts  h a ve b roa den ed  powers .  Polk Cty. Bd . of 

Supervis ors  v. Polk Common wea lth  Ch a rter Comm’n , 522  N.W.2d  783 , 

790–91  (Iowa  1994).  Wh ile s evera l of ou r  d ra in a ge d is t r ict  ca s es  

occu rred  a fter  th e en a ctm en t  of th e cou n ty h om e ru le a m en dm en t , n on e 

of th em  con s ider  th e im pa ct  of h om e ru le on  ou r  ca s es .  In  th is  ca s e, 

DMWW cla im s  th a t  Fis her a n d  Ga rd  a re n o lon ger  via b le a u th or ity 

beca u s e th e power  of d ra in a ge d is t r icts  is  n o lon ger  lim ited  a s  it  wa s  

p r ior  to cou n ty h om e ru le. 

 IV.  Po t e n t ia l Re m e d ie s  Aga in s t  Dr a in a ge  Dis t r ic t s .  

 A.  In t r od u c t ion .  It  s eem s  to m e th a t  m u ch  of th e rh etor ic of ou r  

d ra in a ge d is t r ict  ca s es  is  n ot  en t irely a ccu ra te.  Th e n ot ion  th a t  d ra in a ge 

d is t r icts  a re n ot  en t it ies  s t r ikes  m e a s  s im ply wron g.  Fu r th er , a lth ou gh  

we decla re th a t  d ra in a ge d is t r icts  h a ve “im m u n ity” from  m on ey da m a ges , 

I a m  n ot  s u re th a t  is  a n  a ccu ra te des cr ip t ion  of wh a t  ou r  ca s ela w in  fa ct  

s u ppor ts .  I do n ot  s ee in  ou r  ca s es  a  legis la t ive or  ju d icia l policy 

ju dgm en t  th a t  d ra in a ge d is t r icts  s h ou ld  be gen era lly im m u n e from  

poten t ia l da m a ges  in  tor t . 
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 In s tea d , I con clu de th a t  th e rea l is s u e a t  s ta ke h ere is  n ot  wh eth er  

we s h ou ld  a ba n don  th e wron g-h ea ded  n ot ion  th a t  d ra in a ge d is t r icts  a re 

n ot  en t it ies  or  wh eth er  we s h ou ld  a b roga te s om e k in d  of im m u n ity ba s ed  

u pon  s om e percep t ion  of pu b lic policy.  Th e rea l qu es t ion  rela tes  to th e 

a b ility, or  la ck  of a b ility, of a  d ra in a ge d is t r ict  to com ply with  a  cou r t -

ordered  da m a ge or  in ju n ct ive rem edy rela ted  to pollu t ion .  I a m  in clin ed  

to a gree with  th e d ra in a ge d is t r ict  th a t  a n  in ju n ct ion  a ga in s t  a  s ta te 

officia l “is  u t ter ly m ea n in gles s ” wh en  th e officia l a ga in s t  wh om  th e 

in ju n ct ion  is  gra n ted  la cks  th e power  to red res s  th e a s s ocia ted  in ju r ies .  

Okpa lobi v. Fos ter, 244  F.3d  405 , 426–27  (5 th  Cir . 2001).  In  s h or t , th e 

rem ed ies  qu es t ion s  pos ed  in  th is  ca s e a re a bou t  wh eth er  th e defen da n ts  

h a ve th e a u th or ity to com ply with  a  poten t ia l ju dgm en t  for  m on ey 

da m a ges  or  a n  in ju n ct ion  fa s h ion ed  to a ba te a  n u is a n ce s h ou ld  th e 

DMWW preva il on  its  s u bs ta n t ive n u is a n ce cla im s .  Th es e a re qu es t ion s  

of la w, n ot  fa ct . 

 B.  Mon e y  Da m a ge s  a n d  Ap p lic a t ion  o f St a r e  De c is is .  

 1 .  In trod uction .  On  th e is s u e of m on ey da m a ges , th e d ra in a ge 

d is t r ict  defen da n ts  a rgu e th a t  we a re bou n d  by s ta re decis is  to follow ou r  

p receden ts .  As  s h own  a bove, in  s evera l con texts , ou r  ca s es  p rocla im  

th a t  m on ey da m a ges  in  tor t  a re n ot  a va ila b le a ga in s t  d ra in a ge d is t r icts , 

m os t  pers u a s ively beca u s e of th eir  lim ited  s ta tu tory powers . 

 DMWW dra ws  ou r  a t ten t ion  to th ree poten t ia l p rob lem s .  Firs t , 

DMWW a t ta cks  th e gen era l rea s on in g em ployed  in  ou r  n o-m on ey-

da m a ges  ca s es  a n d  in vites  u s  a ba n don  th em  a s  a  relic of th e pa s t .  

Secon d , DMWW poin ts  ou t  th a t  ou r  n o-m on ey-da m a ges  ca s es  do n ot 

in volve ca s es  con cern in g pollu t ion  or , m ore n a rrowly, pollu t ion  a lleged ly 

a r is in g in  viola t ion  of s ta tu tory n u is a n ce.  Th ird , DMWW ch a llen ges  th e 

rea s on in g of ou r  ca s es  refu s in g to a llow m on ey da m a ges .  Fin a lly, 
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DMWW con ten ds  th a t  even  if ou r  ca s es  m igh t  be oth erwis e be en t it led  to 

s ta re decis is , th e en a ctm en t  of cou n ty h om e ru le in  1978  depr ives  th es e 

ca s es  of th eir  p receden t ia l va lu e. 

 2 .  Ra tion a le of no-money-d a ma ges  ca s es .  To s om e exten t , I a gree 

with  DMWW th a t  som e of th e rea s on in g em ployed  in  ou r  n o-m on ey-

da m a ges  ca s ela w is  fla wed .  As  in d ica ted  a bove, I do n ot  a ccep t  th e n o-

lega l-en t ity lin e of rea s on in g or  th e ch a ra cter iza t ion  of n on lia b ility a s  

ba s ed  on  im m u n ity. Wh a t  I do th in k  is  a t  p la y in  ou r  ca s es , h owever , is  

th e n ot ion  th a t  d ra in a ge d is t r icts  h a ve lim ited  s ta tu tory powers  a n d  th a t  

th es e powers  do n ot  in clu de th e a b ility to pa y m on ey da m a ges .  

Cer ta in ly, a s  th e d ra in a ge d is t r ict  defen da n ts  poin t  ou t , DMWW h a s  been  

u n a b le to poin t  to a n y s ta tu tory p rovis ion  in  th e m ore th a n  s ix h u n dred  

s ect ion s  of Iowa  Code ch a p ter  468  th a t  expres s ly a u th or izes  pa ym en t  of 

m on ey da m a ges . 

 We h a ve lon g h eld , even  in  th e p re-h om e ru le da ys , th a t  loca l 

govern m en t  a u th or ity in clu des  n ot  on ly wh a t  is  expres s ed  bu t  a ls o wh a t 

is  n eces s a r ily im p lied .  See, e .g., Wood bury Coun ty v. An d ers on , 164  

N.W.2d  129 , 134  (Iowa  1969); In  re  Es ta te  of Fren tres s , 2 49  Iowa  783, 

786 , 89  N.W.2d  367 , 368  (1958).  Th ere is , perh a ps , a n  a rgu m en t  th a t  

th e power  to pa y for  m on ey da m a ges  s h ou ld  be n eces s a r ily im p lied  from  

ch a p ter  468 , bu t  I do n ot  fin d  s u ch  a n  im plica t ion  com pellin g.  At  th e 

t im e ch a p ter  468  wa s  en a cted , s overeign  im m u n ity wa s  th e ru le a n d  n ot  

th e excep t ion .  I dou b t  th a t  th e legis la tu re in ten ded  wh en  it  gra n ted  th e 

d ra in a ge d is t r icts  lim ited  expres s  powers  to im ply a  power  th a t  u n der  

p reva ilin g la w wa s  n ot  gen era lly a va ila b le a bs en t  legis la t ive con s en t .  I 

th u s  con clu de th a t  th e a rgu m en t  th a t  d ra in a ge d is t r icts  h a ve a n  im plied  

power  to pa y m on ey da m a ges  does  n ot  h a ve m u ch  m er it . 
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 3 .  Broa d  ca s e hold ings  a nd  s ta re d ecis is .  Th e n ext  qu es t ion  I 

con s ider  is  wh eth er  th e ca s es  th a t  m igh t  be en t it led  to s ta re decis is  cover  

th e p res en t  con trovers y.  DMWW is  correct  th a t  ca s es  like Fis her, Ga rd , 

a n d  Ch ica go Cen tra l do n ot  in volve pollu t ion  m a t ters .  An d , in  pa r t icu la r , 

th ey do n ot  a r is e in  th e con text  of cla im ed  viola t ion  of du t ies  a r is in g ou t  

of oth er  s ta tu tes  s u ch  a s  s ta tu tory n u is a n ce.  Iowa  Code § 657 .2 (4 ).  Yet , 

th e la n gu a ge of th e ca s es  is  qu ite b roa d—“Iowa  h a s  n ever  a llowed  tor t  

cla im s  for  m on ey da m a ges  to be m a de a ga in s t  a  d ra in a ge d is t r icts ”!  

Ga rd , 521  N.W.2d  a t  698 . 

 Th e qu es t ion  is  wh eth er  p r ior  b roa d  s ta tem en ts  of la w a re en t it led  

to s ta re decis is  even  wh en  th e fa cts  of a  s u bs equ en t  ca s e a re a rgu a b ly 

d is t in gu is h a b le.  See, e .g., Ind ep. In s t. v. FEC, 816  F.3d  113 , 117  (D.C. 

Cir . 2016) (“Th e n a tu re of ou r  s ys tem  of lega l p receden t  is  th a t  la ter  

ca s es  often  d is t in gu is h  p r ior  ca s es  ba s ed  on  s om et im es  s ligh t  

d ifferen ces .”); Rich a rd  M. Re, Na rrow in g Supreme Court Preced en t from 

Below, 104  Geo. L.J . 921 , 924–25  (20 16) (des cr ib in g h ow lower  federa l 

cou r ts  will often  “n a rrow from  below” ou tda ted  or  a m bigu ou s  Su prem e 

Cou r t  p receden ts ); Rich a rd  M. Re, Na rrow in g Preced en t in  the Supreme 

Court, 114  Colu m . L. Rev. 1861 , 1875–89  (2014) (a rgu in g th a t  h ea lth y 

s ta re decis is  ca n  requ ire m eth ods  of n a r rowin g b roa d ly s ta ted  p receden t  

in  order  to a void  overru lin g a  ca s e wh en  its  “bes t  rea d in g,” i.e. th e 

p receden t  a s  a ctu a lly s ta ted , wou ld  requ ire a n  ou tcom e in con s is ten t  with  

oth er  lega l p r in cip les ).  Of cou rs e, th e n ext  ca s e is  a lwa ys  d ifferen t , in  

s om e wa y, from  p r ior  ca s es .  Bu t a t  th e s a m e t im e, con text  m a t ters .  Th e 

qu es t ion  is  wh eth er  a  b roa d  lega l expres s ion  is  b in d in g in  th e con texts  

oth er  th a n  th a t  in  wh ich  it  h a s  a r is en ?  Here, u n like in  Fis h er, Ga rd , a n d  

Ch ica go Cen tra l, a  s ta tu te ou ts ide of Iowa  Code ch a p ter  468  im pos es  a  
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du ty n ot  to crea te or  con t in u e a  n u is a n ce—n o s im ila r  s ta tu tory du t ies  

were p res en t  in  th e ca s es  d is a llowin g m on ey da m a ges .   

 I do n ot  h a ve a  very clea r  a n s wer  for  th is  in teres t in g qu es t ion .  

Th ere is  con s idera b le a ppea l to th e a rgu m en t  th a t  b roa d  s ta tem en ts  of 

la w a re b in d in g on ly in  th e fa ctu a l s et t in g from  wh ich  th ey a r is e a n d  a re 

rea lly on ly d icta  with  res pect  to oth er  cla im s .  Th e la w con s ta n t ly evolves  

by d is t in gu is h in g pa s t  p receden t  ba s ed  on  fa ctu a l d ifferen ces .  As  is  

a ppa ren t  from  th is  op in ion , I rega rd  m a n y of th e is s u es  p os ed  in  th is  

ca s e a s  a bu n da n t ly n u a n ced  a n d  con textu a l.  Cer ta in ly we ca n  a ll a gree 

th a t  we h a ve n ever  con s idered  th e poten t ia l lia b ility of d ra in a ge d is t r icts  

in  th e con text  of a  cla im  th a t  th e opera t ion  ca u s es  viola t ion  of federa l 

pollu t ion  la w. 

 We s h ou ld  be pa r t icu la r ly a ler t  to a void  m a s k in g p refer red  policy 

ch oices  in  a  s ta re decis is  cos tu m e.  An d , a n  overbu rden ed  cou r t  m a y be 

tem pted  to over  rea d  p receden t  in  th e n a m e of efficien cy a n d  qu ick  

res u lts , bu t  s u ch  a n  a pproa ch  ru n s  th e r is k  of u n cr it ica l d is pos it ion s . 

 Yet , n ot ion s  of n u a n ce a n d  con text  cou ld  be exten ded  s o fa r  th a t  

th ere wou ld  a lm os t  n ever  be a n  occa s ion  to a pp ly s ta re decis is  a n d  

litera lly n oth in g wou ld  ever  be s et t led  in  th e la w.  In  clos e ca s es , th e 

determ in a t ion  of wh eth er  to a pp ly s ta re decis is  is  a  m a t ter  of ju dgm en t , 

n ot  in exora b le com m a n d . 

 It  s eem s  to m e th a t  on e releva n t  lin e of in qu iry is  wh eth er  a  

rea s on a b le d ra in a ge d is t r ict  wou ld  rely on  th e s ta tem en ts  in  ou r  ca s ela w 

a s  b in d in g in  th e s t ru ctu r in g of it s  fin a n cia l a n d  bu s in es s  a ffa irs .  In  ou r  

ca s es , pa r t icu la r ly Ga rd  a n d  Ch ica go Cen tra l, th e s ta tem en ts  a bou t 

m on ey da m a ges  a re em ph a t ic a n d  were m a de in  con texts  wh ere th e 

p la in t iffs ’ cla im s  h a d  con s idera b le equ ita b le a ppea l.  Yet , in  Iow a  

Employmen t Security, th e d ra in a ge d is t r ict  wa s  requ ired  to pa y m on ey—
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n ot  da m a ges  in  tor t , perh a ps , bu t  m on ey n on eth eles s —to a  govern m en t 

a gen cy ba s ed  on  s ta tu tory requ irem en ts  ou ts ide of Iowa  Code ch a p ter  

468 .  See 260  Iowa  a t  346–47 , 149  N.W.2d  a t  291 .  An d , in  Polk Coun ty, 

we recogn ized  th a t  en viron m en ta l regu la t ion s  wou ld  be en forced  in  th e 

fa ce of a  cla im  th a t  d ra in a ge d is t r ict s  h a d  exclu s ive ju r is d ict ion  for  

m a t ters  with in  th e s cope of it s  a u th or ity.  See 377  N.W.2d  a t  241 .  Yet , 

th e is s u e h ere is  n ot  regu la tory en forcem en t , a s  in  Polk Coun ty, or  

pa ym en t  of m on ey to govern m en t  en t ity, a s  requ ired  in  Iow a  Employmen t 

Security , bu t  a  qu es t ion  of m on ey da m a ges  for  a n  a lleged  civil wron g. 

 Alth ou gh  a  clos e qu es t ion , I a m  in clin ed  to go a lon g with  th e 

a pp lica t ion  of s ta re decis is  on  th e qu es tion  of th e a va ila b ility of m on ey 

da m a ges  in  th is  ca s e.  Th e m os t  va lid  ra t ion a le for  th e n o-m on ey-

da m a ges  a pproa ch —th a t  a  d ra in a ge d is t r ict  h a s  lim ited  powers —is  a  

b roa d  p ropos it ion  th a t  a pp lies  a cros s  th e boa rd . 1 6  Fu r th er , it  s eem s  to 

m e th a t  a  rea s on a b le d ra in a ge d is t r ict  m igh t  forgo th e pos s ib ility of 

in s u ra n ce in  ligh t  ou r  ca s ela w.  See, e .g., Sta te  v. Peeler, 1 40  A.3d  811 , 

857  (Con n . 2016) (Za rella , J ., d is s en t in g) (n ot in g, a m on g oth er  cos ts  to 

in d ividu a ls  of over tu rn in g p receden t , th e im pa ct  on  r is k -s h ift in g 

a r ra n gem en ts  like in s u ra n ce policies ); Cris t v. Hun a n  Pa la ce, Inc., 89  

P.3d  573 , 580  (Ka n . 2004) (declin in g to overru le p receden t  in  pa r t  

beca u s e in s u reds  a n d  in s u ra n ce com pa n ies  h a d  relied  on  th e p receden t 

in  pu rch a s in g a n d  cra ft in g in s u ra n ce p olicies ); Pa ige  v. City of Sterling 

Heigh ts , 720  N.W.2d  219 , 228–29  (Mich . 2006) (overru lin g a  p r ior  

 16Ad m it ted ly, th ou gh , th is  n ot ion  is  clou ded  by Iow a  Employmen t Security ,  
wh ere th e d ra in a ge d is t r ict  wa s  requ ired  to pa y fu n d s  to th e s ta te to s u p por t  ret irem en t  
even  th ou gh  th ere wa s  n o expres s  s ta tu tory a u th or ity to d o s o.  See 2 6 0  Iowa  a t  34 6–
47 , 1 49  N.W.2 d  a t  29 1 .  Th e p ower  to pa y for  s ta tu tor ily requ ired  ret irem en t  ben efit s  
cou ld  on ly h a ve b een  a n  im plied  p ower .  I h a ve, h owever , rejected  th e n ot ion  of a n  
im plied  p ower  to p a y m on ey da m a ges  for  tor t s . 
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decis ion  beca u s e, in  pa r t , th e p receden t d id  n ot  ca u s e la rge n u m bers  of 

peop le to a t tem pt  to con form  th eir  con du ct  to th e decis ion  by, for  

exa m ple, decid in g wh eth er  to pu rch a s e in s u ra n ce or  n ot).  Fu r th er , 

wh ere th e res u lt  of p receden t  is  defen s ib le a n d  th e legis la tu re h a s  h a d  a  

rela t ively recen t  rem in der  in  Ch ica go Cen tra l fou r  yea rs  a go, we s h ou ld  

be ca u t iou s  to reexa m in e p receden t .  See Doe v. Ne w Lond on  Cmty. Sch . 

Dis t., 848  N.W.2d  3 47 , 355  (Iowa  2014); Ackels on  v. Ma n ley Toy Direct, 

L.L.C., 832  N.W.2d  678 , 688  (Iowa  2013).  So, a lth ou gh  I a m  n ot 

com pletely con fiden t  in  th e res u lt , I a m  in clin ed  to con clu d e th a t  s ta re 

decis is  p reclu des  ou r  recon s idera t ion  of ou r  ca s ela w th a t  gen era lly 

s ta n ds  for  th e p ropos it ion  th a t  m on ey da m a ges  a re n ot  a n  a va ila b le 

rem edy a ga in s t  d ra in a ge d is t r icts . 

 4 .  Impa ct of coun ty home ru le a mend men t.  DMWW a rgu es  th a t  ou r  

p r ior  p receden t  is  ba s ed  on  perceived  lim ita t ion s  in  th e s ta tu tory 

a u th or ity of d ra in a ge d is t r icts .  DMWW a s s er ts  th a t  th is  ra t ion a le is  n o 

lon ger  a pp lica b le in  ligh t  of th e en a ctm en t  of th e cou n ty h om e ru le 

a m en dm en t  to th e Iowa  Con s t itu t ion .  Un der  th e cou n ty h om e ru le 

a m en dm en t , cou n t ies  a re n o lon ger  s u b ject  to th e Dillon  ru le, wh ich  

s ta ted  th a t  loca l govern m en ts  on ly h a ve th os e powers  expres s ly gra n ted  

or  n eces s a r ily a pp lied  or  n eces s a r ily im p lied .  See Iowa  Con s t . a r t . III, 

§ 39A; cf. City  of Des  Moines  v. Ma s ter Bu ild ers  of Iow a , 498  N.W.2d  702 , 

703  (Iowa  1993) (en  ba n c) (con s ider in g th e h om e ru le a m en dm en t  a s  

a pp lied  to city govern m en t).  DMWW a rgu es  th a t  d ra in a ge d is t r icts , a s  

s u bd ivis ion s  of th e cou n ty, n ow h a ve la rger  powers , in clu d in g th e power 

to pa y m on ey da m a ges  for  en viron m en ta l pollu t ion .  DMWW correct ly 

a s s er ts  th a t  ou r  pos t-cou n ty h om e ru le ca s es , Fis her, Ga rd , a n d  Ch ica go 

Cen tra l, do n ot  a ddres s  th e qu es t ion  of wh eth er  h om e ru le im pa cts  th e 

n o-m on ey-da m a ges  ru le. 
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 Th e m a jor ity in d ica tes  th a t  even  if th ey h a ve th e ben efit  of h om e 

ru le, th e d ra in a ge d is t r icts  do n ot  h a ve th e power  to ta x beyon d  th a t  

a u th or ized  by th e gen era l a s s em bly.  Th a t  is , of cou rs e, a n  a ccu ra te 

p ropos it ion .  Yet , th e Iowa  Con s t itu t ion  expres s ly ves ts  a u th or ity in  

d ra in a ge d is t r icts  to im pos e s pecia l a s s es s m en ts .  Iowa  Con s t . a r t . I, 

§ 18 .  Fu r th er , we h a ve h eld  th a t  s pecia l a s s es s m en ts  do n ot  n eces s a r ily 

a m ou n t  to a  ta x.  Bennett v. Green w a lt, 226  Iowa  1113 , 1134 , 286  N.W. 

722 , 732  (1939).  Th u s , th e releva n t  qu es t ion  is  wh eth er  a  d ra in a ge 

d is t r ict  m a y u s e its  expres s ly a u th or ized  s pecia l a s s es s m en t  power  to 

pa y m on ey da m a ges  a r is in g from  pollu t ion .  I a m  n ot  s u re of th e a n s wer 

to th is  qu es t ion  if h om e ru le a pp lies  to d ra in a ge d is t r icts . 

 Bu t , I dou b t th a t  cou n ty h om e ru le a pp lies  to d ra in a ge d is t r icts .  

Th e cou n ty h om e ru le a m en dm en t  a pp lies  on ly to “cou n t ies ” or  “join t  

cou n ty-m u n icipa l corpora t ion s .”  A cou n ty, h owever , h a s  n ot  been  

n a m ed  a s  a  defen da n t  in  th is  lit iga t ion .  Alth ou gh  con s t itu t ion a l 

la n gu a ge is  often  open  textu red  a n d  ou r  in terp reta t ion  m u s t  s h ow fidelity 

to th e u n der lyin g con s t itu t ion a l va lu es  a n im a t in g th e la n gu a ge, a  

d ra in a ge d is t r ict  is  n ot  th e s a m e a s  a  cou n ty, bu t  in s tea d  is  a  

govern m en ta l s u bd ivis ion  of th e cou n ty in  wh ich  th ey a re loca ted .  Iow a  

Employmen t Security , 260  Iowa  a t  346 , 1 49  N.W.2d  a t  291 .  Th e qu es t ion  

is  th u s  wh eth er  th e u n qu es t ion a b ly broa d  h om e ru le of a  cou n ty is  

vica r iou s ly pa s s ed  on  to a  s u bd ivis ion  of th e cou n ty. 

 It  is  m y con clu s ion  th a t  d ra in a ge d is t r icts  do n ot  com e with in  th e 

s cope of th e cou n ty h om e ru le a m en dm en t .  Th e cou n ty h om e ru le 

a m en dm en t  wa s  d irected  to cou n ty a n d  cou n ty-m u n icipa l corpora t ion s  

th a t  exercis e gen era l police powers  a n d  n ot  to t igh t ly regu la ted , lim ited  

pu rpos e en t it ies  like a  d ra in a ge d is t r ict  wh os e govern in g s t ru ctu re, to 

s om e exten t , m erely over la ps  with  cou n ty govern m en t .  See Foun ta in  City  
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Sa n ita ry Dis t. v. Knox Cty. Election  Comm’n , 308  S.W.2d  48 2 , 486  (Ten n . 

1957) (Sweps ton , J ., con cu rr in g) (exp la in in g th a t  d ra in a ge d is t r icts , a s  

qu a s i-m u n icipa l corpora t ion s , were n ot  in ten ded  to be in clu ded  with in  

th e a m bit  of th e h om e ru le a m en dm en t); Un ion  High  Sch . Dis t. No. 1  v. 

Ta xpa yers  of Un ion  High  Sch . Dis t. No. 1 , 172  P.2d  59 1 , 596  (Wa s h . 1946) 

(h old in g th a t  a  m u n icipa l corpora t ion , in  th is  ca s e a  h igh  s ch ool d is t r ict , 

wa s  n ot  gra n ted  p owers  of h om e ru le u n les s  th e s ta tu tory la n gu a ge 

crea t in g th e m u n icipa l corpora t ion  clea r ly s h owed  th e legis la tu re’s  in ten t  

to gra n t  h om e ru le powers ); s ee a ls o Ph ilip  A. Tra u tm a n , Legis la tive  

Con trol of Municipa l Corpora tions  in  Wa s h ington , 38  Wa s h . L. Rev. 743 , 

745  (1963). 

 C.  St a t e  Con s t it u t ion a l Ch a lle n ge s  t o  “Im m u n it y” fo r  Mon e y  

Da m a ge s  Ba s e d  on  Du e  Pr oc e s s ,  Equ a l Pr o t e c t ion , a n d  In a lie n a ble  

Righ t s .   As s u m in g a s  a  m a t ter  of la w th a t  m on ey da m a ges  a re n ot  

a va ila b le, DMWW ra is es  du e p roces s , equ a l p rotect ion , a n d  in a lien a b le 

r igh ts  a rgu m en ts  u n der  th e Iowa  Con s t itu t ion  ch a llen gin g th is  s ta te of 

a ffa irs .  DMWW a s s er ts  th a t  th e ju d icia lly crea ted  doctr in e of im m u n ity 

from  m on ey da m a ges  s im ply h a s  to be a ba n don ed .  DMWW cla im s  th a t  

Iowa  con s t itu t ion a l in firm it ies  a r is e from  s u ch  a n  ir ra t ion a l a n d  a rb it ra ry 

s ta te of a ffa irs  wh en  m os t  govern m en ta l en t it ies  a re lia b le for  s u ch  

m on ey da m a ges  bu t  d ra in a ge d is t r icts  a re n ot . 

 DMWW a rgu es  by a n a logy ba s ed  on  ou r  decis ion s  in  ca s es  

in clu d in g Miller v. Boone Coun ty Hos pita l, 394  N.W.2d  776  (Iowa  1986), 

Ga cke, 684  N.W.2d  a t  168 , a n d  Hens ler v. City  of Da venport, 790  N.W.2d  

569  (Iowa  2010).  In  Miller, we s t ru ck  down  a  s ta tu te im pos in g m ore 

s t r in gen t  p rocedu ra l requ irem en ts  on  tor t  cla im s  a ga in s t  loca l 

govern m en ts  on  equ a l p rotect ion  grou n ds .  394  N.W.2d  a t  781 .  In  

Ga cke, we h eld  th a t  a n  im m u n ity p rovis ion  in  Iowa  Code s ect ion  
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657 .11 (2 ) exem ptin g cer ta in  lives tock  opera tors  from  n u is a n ce cla im s  

a m ou n ted  to a  per  s e ta k in g u n der  th e Iowa  Con s t itu t ion .  684  N.W.2d  a t  

174–75 .  In  Hens ler, we developed  a  two-s tep  p roces s  for  determ in in g 

wh eth er  a  pa r t icu la r  s ta te a ct ion  viola tes  s u bs ta n t ive du e p roces s , 

in clu d in g a  determ in a t ion  of wh eth er  a  r igh t  is  fu n da m en ta l wh ich , 

DMWW a s s er ts , cer ta in ly in clu des  its  r igh t  to com pen s a t ion  for  

en viron m en ta l h a rm s .  See 790  N.W.2d  a t  580–81 .  DMWW m a in ta in s  

th a t  if, in  fa ct , d ra in a ge d is t r icts  a re im m u n e from  n u is a n ce da m a ges , 

s u ch  im m u n ity is  con s t itu t ion a lly in firm  u n der  th e equ a l p rotect ion , du e 

p roces s , a n d  in a lien a b le r igh ts  cla u s es  of th e Iowa  Con s t itu t ion  a s  

a pp lied  in  Miller, Ga cke, a n d  Hens ler. 

 If th e p la in t iff in  th is  ca s e wa s  a  cit izen  a s  in  Miller, Ga cke, a n d  

Hens ler, DMWW’s  a rgu m en t  wou ld  n eed  to be con fron ted .  Bu t  th is  ca s e 

in volves  a  govern m en t  s u bd ivis ion  s u in g a n oth er  govern m en t  s u bd ivis ion  

for  a lleged  da m a ges  from  en viron m en ta l h a rm .  Wh ile ou r  ca s es  on  

d ra in a ge d is t r icts  u s e th e term  “im m u n ity,” wh ich  in evita b ly gives  r is e to 

th e com pa r is on  with  Ga cke, th e com pa r is on  is  fla wed .  Wh ile th e ca s es  

a re s om et im es  cou ch ed  in  im m u n ity la n gu a ge, th e u s e of th e term  

“im m u n ity” is  in a ccu ra te.  Th e rea l is s u e, to m e, is  a  lim ita t ion  of th e 

power  of d ra in a ge d is t r icts  com pa red  to oth er  en t it ies . 

 Wh ere th e cru x of th e con s t itu t ion a l is s u e is  th e con s t itu t ion a l 

va lid ity of a  lim ita t ion  on  th e power  of a  govern m en t  s u bd ivis ion , ou r  

ca s ela w s u gges ts  th a t  a n oth er  govern m en t  s u bd ivis ion  does  n ot  h a ve th e 

power  to b r in g th es e cla im s .  See Bd . of Supervis ors  v. Dep’t of Revenue, 

263  N.W.2d  227 , 232  (Iowa  1978).  If a  govern m en t  s u bd ivis ion   ca n n ot  

com pla in  of a n y a ct  of th e legis la tu re d im in is h in g its  reven u e, a m en d in g 

its  ch a r ter , or  even  d is s olvin g it , it  m a y be a rgu ed  th a t  DMWW a s  a  

legis la t ive crea tu re ca n n ot  a t ta ck  th e lim ita t ion s  of power of a n oth er  
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legis la t ive crea tu re, th e d ra in a ge d is t r ict , a bs en t  a  clea r  con s t itu t ion a l 

com m a n d  to th e con tra ry.  See McSurely v. McGre w, 140  Iowa  163 , 170 , 

118  N.W. 415 , 418–19  (Iowa  1908). 

 On  th is  very n a rrow poin t , I con cu r  with  th e res u lt  of th e m a jor ity 

with  res pect  to th e equ a l p rotect ion , du e p roces s , a n d  in a lien a b le r igh ts  

cla im s  a t ta ck in g th e la ck  of a u th or ity of th e d ra in a ge d is t r ict  defen da n ts  

to pa y m on ey da m a ges  for  com m on  la w or  s ta tu tory tor ts .  I do n ot, 

h owever , op in e m ore gen era lly on  s ta n d in g is s u es  in volvin g govern m en t  

s u bd ivis ion s  a s  p la in t iffs .  In  pa r t icu la r , a s  will be exp la in ed  below, I 

con clu de th a t  DMWW m a y ra is e a  ta k in gs  cla im  u n der  a r t icle I, s ect ion  

18  of th e Iowa  Con s titu t ion  a ga in s t  th e d ra in a ge d is t r ict  defen da n ts . 

 D.  Equ it a ble  Re lie f t o  Aba t e  Nu is a n c e .  

 1 .  In trod uction .  Th e qu es t ion  of wh eth er  equ ita b le rem ed ies  a re 

a va ila b le to a ba te a n  a lleged  n u is a n ce ca u s ed  by d ra in a ge d is t r icts  ra is es  

a  fu n da m en ta lly d ifferen t  qu es t ion  th a n  th e m on ey da m a ges  con trovers y.  

In  order  to a ddres s  th is  d ifferen t  qu es t ion , I firs t  con s ider  wh eth er  

in ju n ct ive relief is  a va ila b le a ga in s t  d ra in a ge d is t r icts  gen era lly.  I th en  

tu rn  to th e qu es t ion  of wh eth er  n u is a n ce p rovides  a  s u bs ta n t ive lega l 

ba s is  for  a n  in ju n ct ion  in  a  pollu t ion  con text  gen era lly.  Next , I con s ider  

wh eth er  a n  in ju n ct ion  to a ba te a  n u is a n ce a r is in g from  a lleged  pollu t ion  

m a y be en tered  a ga in s t  d ra in a ge d is t r icts .  Fin a lly, I con s ider  th e m er its  

of DMWW’s  con ten t ion  th a t  it  is  en t it led  to s eek  in ju n ct ive relief if it  ca n  

p rove its  n u is a n ce ca s e u n der  th e fa cts  p res en ted  to u s  by th e cer t ifyin g 

federa l cou r t  in  th is  ca s e. 

 2 .  Ava ila b ility  of in junctive relief a ga ins t d ra in a ge d is tricts  

genera lly.  Th e qu es t ion  h ere is  wh eth er  in ju n ct ive relief is  pa r t  of a  

ju d icia l tool k it  th a t  m igh t  be a va ila b le to th e d is t r ict  cou r t  in  th e even t  

th a t  DMWW dem on s tra tes  a n  en t it lem en t  to relief.  Th e m ere fa ct  th a t  
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m on ey da m a ges  a re n ot  a va ila b le, even  if ba s ed  on  im m u n ity, does  n ot 

p reven t  th e a va ila b ility of equ ita b le relief.  Wh ile ou r  ca s es  repea ted ly 

a s s er t  th a t  m on ey da m a ges  a re n ot  a va ila b le, ou r  ca s es  clea r ly s ta te th a t  

equ ita b le relief is  a va ila b le a ga in s t  d ra in a ge d is t r icts .  For  exa m ple, we 

h a ve s a id  th e equ ita b le rem edy of m a n da m u s  is  a va ila b le to order  

m em bers  of th e boa rd  of s u pervis ors  to en s u re th a t  th e d ra in a ge d is t r ict  

m eets  a  m a n da tory lega l du ty.  Wis e, 242  Iowa  a t  874 , 48  N.W.2d  a t  249 .  

We h a ve s a id  th a t  in ju n ct ive relief is  a va ila b le to order  a  d ra in a ge d is t r ict  

to repa y m on ey a s s es s ed  pu rs u a n t  to a  void  repa ir  con tra ct .  Voogd , 188  

N.W.2d  a t  393 . 

 I a m  n ot  s u re th e fin e d is t in ct ion  between  m a n da m u s  a n d  

in ju n ct ion  m a t ters  m u ch .  We h a ve s a id  th a t  m a n da m u s  wou ld  lie to 

com pel a  city to a ba te a  con t in u in g pu b lic n u is a n ce wh ere it  wa s  u n der  a  

du ty to a ba te th e n u is a n ce.  Cow in  v. City  of Wa terloo, 23 7  Iowa  202 , 

212–13 , 21  N.W.2d  705 , 710  (1946).  In  Wis e, m a n da m u s  wa s  is s u ed  

wh en  th ere wa s  a  clea r  du ty, yet  n o deta iled  in s t ru ct ion s  rega rd in g h ow 

th e d is t r ict  cou ld  m eet  th a t  du ty.  242  Iowa  a t  874 , 48  N.W.2d  a t  249 .  

Wh eth er  or  n ot  DMWW ca n  m a ke th e ca s e for  a  Wis e-type rem edy is  of 

cou rs e n ot  clea r  a t  th is  ea r ly poin t  in  th e lit iga t ion . 

 An d , it  s eem s  to m e th a t  in ju n ct ive relief in  a  p roper  ca s e s h ou ld  

be a va ila b le, too.  Th e va lu e of in ju n ct ive relief is  th a t  it  a llows  th e 

d is t r ict  cou r t  to s h a pe th e rem edy to m eet  th e con tou rs  of th e p rob lem .  

See Brown  v. Vos s , 715  P.2d  514 , 517  (Wa s h . 1986) (en  ba n c) (n ot in g 

th a t  a  d is t r ict  cou r t  h a s  b roa d  d is cret ion a ry power  to s h a p e in ju n ct ive 

relief to th e pa r t icu la r  fa cts , circu m s ta n ces , a n d  equ it ies  of th e ca s e); 

a ccord  N. Sta r Sta te Ba nk of Ros eville  v. N. Sta r Ba nk Minn ., 361  N.W.2d 

889 , 895  (Min n . Ct . App . 1985); Reprod . Hea lth  Servs ., In c. v. Lee, 660  

S.W.2d  330 , 335  (Mo. Ct . App . 1983); Rhett v. Gra y, 736  S.E.2d  873 , 882  
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(S .C. Ct . App . 2012).  In  m odern  la w, in ju n ct ion s  a re a va ila b le to m eet  a  

wide va r iety of p rob lem s .  See  Stephens  v. Borgma n , 210  P.2 d  176 , 183  

(Ok la . 1949) (Da vis on , C.J ., d is s en t in g) (a s s er t in g th a t , wh ile in ju n ct ive 

relief wa s  or igin a lly u s ed  s pa r in gly by cou r ts  of equ ity, th e m odern  

ten den cy is  to gra n t  in ju n ct ion s  wh en  a  clea r  s h owin g is  m a de of a  

con t in u in g or  likely to be repea ted  wron g); Pea rce v. Pea rce, 226  P.2d  

895 , 897  (Wa s h . 1951) (“We recogn ize a n d  a pprove th e m odern  ten den cy 

to p rotect  pers on a l r igh ts  by in ju n ct ive relief wh ere th ere is  n o a dequ a te 

rem edy a t  la w.”).  I do n ot  s ee a  rea s on  wh y th e rem edy s h ou ld  n ot  be 

a va ila b le if DMWW m a kes  th e a ppropr ia te lega l a n d  fa ctu a l s h owin g 

s u ppor t in g its  cla im . 

 Th e d ra in a ge d is t r icts  s u gges t  th a t  beca u s e th e developm en t  of 

d ra in a ge in fra s t ru ctu re is  a u th or ized  by la w, it  ca n n ot  be a  n u is a n ce.  

Th e la w is  oth erwis e.  McQu illa n  in s t ru cts  u s , for  in s ta n ce, th a t  a  

m u n icipa lity ca n n ot  es ca pe lia b ility beca u s e a  con s t ru ct ion  wa s  

a u th or ized  by s ta tu te.  18  Eu gen e McQu illa n , The La w of Municipa l 

Corpora tions  § 53 :77 .24 , a t  624–25  (3d  ed . 2013) [h erein a fter  McQu illa n ].  

Th ere is  a m ple a u th or ity for  th is  p ropos it ion .  We s a id  a s  m u ch  in  

Kriener, 212  N.W.2d  a t  530 , 535  (ca n va s s in g Iowa  la w a n d  h old in g th e 

exis ten ce of n u is a n ce n ot  a ffected  by la wfu ln es s  of a n  offen d in g 

es ta b lis h m en t).  Th ere is  a ls o a m ple a u th or ity from  oth er  ju r is d ict ion s .  

See, e .g., Friend s  of H St. v. City  of Sa cra men to, 24  Ca l. Rp tr . 2d  607 , 611  

(Ct . App . 1993); Delta  Air Corp. v. Kers ey, 20  S.E.2d  245 , 250  (Ga . 1942); 

Webb v. Town  of Rye, 230  A.2d  223 , 226  (N.H. 1967).  Ord in a r ily, a  

m u n icipa lity is  lia b le for  m a in ta in in g or  con tr ibu t in g to a  n u is a n ce to th e 

s a m e exten t  a s  a n  in d ividu a l.  Miller v. Town  of Ankeny, 253  Iowa  1055 , 

1061 , 114  N.W.2d  910 , 914  (1962) (u ph old in g in s t ru ct ion  th a t  wou ld  

a llow town  to be h eld  lia b le for  im proper  con s tru ct ion  a n d  opera t ion  of a  
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s ewa ge t rea tm en t  p la n t  res u lt in g in  a  n u is a n ce); McQu illa n  § 53 :77 .24 , 

a t  627–28  & n .11 . 

 3 .  Nu is a nce a s  ba s is  for equ ita ble relief to a ba te  pollu tion  gen era lly.  

I n ow exa m in e th e u n der lyin g s u bs ta n t ive ba s is  of DMWW’s  cla im  for  th e 

rem edy of a n  in ju n ction .  DMWW cla im s  th a t  Iowa  n u is a n ce la w p rovides  

a  ba s is  for  equ ita b le relief. 

 We recen t ly ca n va s s ed  th e a pp lica t ion  of n u is a n ce la w to 

en viron m en ta l m a t ters  in  Freema n , 848  N.W.2d  a t  66–69 .  As  we n oted  

in  Freema n , com m on  la w n u is a n ce th eory h a s  p rovided  a  rem edy for  

en viron m en ta l wron gs  rea ch in g ba ck  in to th e s even teen th  cen tu ry.  Id . a t  

66 .  We n oted  in  Freema n  th e a va ila b ility of n u is a n ce to a ddres s  

en viron m en ta l h a rm s  wa s  en dors ed  by th e Res ta tem en t  (Secon d) of 

Tor ts , wh ich  in clu ded  s ect ion s  on  both  p u b lic a n d  p r iva te n u is a n ce.  Id .; 

s ee Res ta tem en t  (Secon d) of Tor ts  §§ 82 1B–821E, a t  87–104  (1979).  We 

qu oted  a  lea d in g com m en ta tor  wh o n oted  th a t  n u is a n ce “con t in u es  to be 

th e fu lcru m  of wh a t is  ca lled  toda y en viron m en ta l la w.”  Freema n , 848  

N.W.2d  a t  66–67  (qu ot in g 1  Willia m  H. Rodgers , J r ., Environ men ta l La w : 

Air a nd  Wa ter § 2 .1 , a t  29  (1986)).  We n oted  in  Freema n  th a t  n u is a n ce 

th eory h a d  been  recogn ized  in  Iowa  for  deca des  in  th e en viron m en ta l 

con texts .  Id . a t  67 ; s ee a ls o Kriener, 21 2  N.W.2d  a t  536  (fin d in g n oxiou s  

odor  from  s ewa ge fa cility a m ou n ted  to a  p r iva te n u is a n ce); Rya n  v. City  of 

Emmets burg, 232  Iowa  600 , 603 , 4  N.W.2d  435 , 438  (1942) (con cern in g a  

p r iva te n u is a n ce a r is in g from  s ewer  s ys tem ). 

 We fu r th er  recogn ized  in  Freema n  th a t  th e Iowa  legis la tu re 

exp licit ly en dors ed  n u is a n ce th eory by en a ct in g a  s ta tu tory n u is a n ce 

a ct ion  in  Iowa  Code § 657 .1 .  848  N.W.2d  a t  67 .  We h a ve con s is ten t ly 

h eld  th a t  th e s ta tu tory n u is a n ce p rovis ion s  do n ot  p reem pt  com m on  la w 

n u is a n ce cla im s  bu t  s u pp lem en t  th em .  Id . 
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 In  Freema n , we recogn ized  th e m odern  t ren d  to con trol th e 

en viron m en t  th rou gh  th e en a ctm en t  of regu la tory s ta tu tory regim es .  Id . 

a t  68–69 .  We poin ted  ou t  in  Freema n , h owever , th a t  th e pu rpos e of 

regu la tory s ta tu tory en viron m en ta l regim es  wa s  to p rotect  th e pu b lic 

gen era lly a n d  n ot  to p rovide a  rem edy for  s pecia l h a rm s  to proper ty a t  a  

s pecific loca t ion .  Id . a t  69 .  As  a  r es u lt , we h eld  th a t  a pp lica b le 

p rovis ion s  of th e Clea n  Air  Act  d id  n ot  p reem pt  s ta te com m on  la w 

n u is a n ce cla im s .  Id . a t  84–85 . 

 Freema n  in volved  a  ca s e of a ir  pollu t ion , n ot  wa ter  pollu t ion .  Bu t , 

u n der  a  Freema n-type a n a lys is , n u is a n ce th eory p rovides  a  poten t ia l 

ba s is  for  a n  in ju n ct ion  in  ca s es  in volvin g wa ter  pollu t ion  th a t  h a s  n ot 

been  p reem pted  by s ta te or  federa l s ta tu tes  dea lin g with  wa ter  pollu t ion . 

 4 .  Appropria tenes s  of nu is a nce remed y a ga ins t d ra in a ge d is tricts .  

From  a  policy pers pect ive, th e p roces s  of a d ju d ica t ion  of n u is a n ce 

cla im s —with  th e ru les  of eviden ce, th e order ly developm en t  of a  record , 

th orou gh  con s idera t ion  by a  fa ir  a n d  im pa r t ia l t r ia l ju d ge, a n d  th e 

pos s ib ility of a ppea l to a  d is pa s s ion a te a ppella te cou r t—h a s  m a n y 

a t t ra ct ive qu a lit ies .  Pla in t iffs  bea r  th e bu rden  of p rovin g ca u s a t ion , a n d  

th e degree of h a rm  is  ba s ed  in  fa ct , n ot  s u ppos it ion .  Rem ed ies  a re 

s pecifica lly s cu lp ted  to m eet  th e fa ctu a l s h owin g of th e p la in t iffs . 

 Th e ca s e-by-ca s e n u is a n ce a pproa ch  is  con s is ten t  with  wh a t  is  

kn own  in  en viron m en ta l la w a s  th e PPP, or  th e “pollu ter  pa ys  p r in cip le.”  

Th e PPP p r in cip le is  recogn ized  a s  a  n orm  in  in tern a t ion a l en viron m en ta l 

la w a n d , a ccord in g to on e com m en ta tor , s h ou ld  a pp ly wh en  a gr icu ltu ra l 

a ct ivit ies  im pos e en viron m en ta l h a rm  th a t  a ffects  p r iva te a n d  pu b lic 

p roper ty.  See Ma rga ret  Ros s o Gros sm a n , Agricu ltu re a n d  the Pollu ter 

Pa ys  Principle: An  In trod uction , 59  Ok la . L. Rev. 1 , 3  (2006); Bor is  N. 

Ma m lyu k , An a lyzin g the Pollu ter Pa ys  Principle Through  La w a nd  
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Economics , 18  Se. En vt l. L.J . 39 , 42  (2009); Ved  P. Na n da , Agricu ltu re  

a nd  the Pollu ter Pa ys  Principle, 54  Am . J . Com p. L. 317 , 319–20  (2006). 

 Th e m a jor ity s u gges ts  th a t  s olu t ion s  to wa ter  qu a lity a re bet ter  

a dva n ced  by th e “elected  b ra n ch es  of govern m en t  wh o a re res pon s ib le to 

th e peop le.”  Th e m a jor ity ign ores  th e fa ct  th a t  th e legis la tu re h a s  

en a cted  a  n u is a n ce s ta tu te th a t  DMWW s eeks  to en force.  See Iowa  Code 

ch . 657 .  Th e Iowa  legis la tu re, u n like th e m a jor ity, h a s  th u s  gen era lly 

en dors ed  n u is a n ce a s  a  m ea n s  of en viron m en ta l p rotect ion .  It  h a s  

p rovided  a  s pecific s ta tu tory m ech a n is m  for  a ba tem en t  of n u is a n ces  a n d  

pa ym en t  of expen s es  a s s ocia ted  with  a ba tem en t .  See Iowa  Code § 657 .7 .  

Th e legis la tu re a dd ed  a n  excla m a t ion  poin t  by m a k in g th e crea t ion  or  

con t in u in g of a  n u is a n ce a  cr im in a l offen s e.  See id . § 657 .3 . 

 An d , tellin gly, th e legis la tu re cra fted  a  n a r row excep t ion  to Iowa  

Code ch a p ter  657  for  cer ta in  a n im a l feed in g opera t ion s . 1 7  Id . 

§ 657 .11 (2 ).  Th a t  is  th e on ly excep t ion  in  ch a p ter  657 .  Th e legis la tu re 

th u s  con tem pla ted  wh o m igh t  be exem pt  from  n u is a n ce requ irem en ts  

gen era lly.  It  d id  n ot  exem pt  d ra in a ge d is t r icts .  See Reyes -Fuen tes  v. 

Sh a nnon  Prod uce Fa rm, Inc., 671  F. Su p p . 2d  1365 , 1369  (S.D. Ga . 2009) 

(fin d in g th a t  th e expres s ion  of on e excep t ion  in  a  s ta tu te im p lies  th e 

exclu s ion  of oth er  excep t ion s ); a ccord  Puglies e v. Pukka  Dev., Inc., 550  

F.3d  1299 , 1304  (11th  Cir . 2008); Winkle v. Sta te , 841  S.W.2d  589 , 591  

(Ark . 1992); In  re  Ca d well’s  Es ta te , 186  P. 499 , 501  (Wyo. 1920).  

 5 .  Releva n t d ra in a ge d is trict ca s ela w  rega rd ing nu is a nce  cla ims .  

DMWW s eeks  relief in  th is  ca s e u n der  both  com m on  la w a n d  s ta tu tory 

n u is a n ce th eor ies .  As  in d ica ted  a bove, th ere is  n oth in g in  ou r  ca s ela w 

s u gges t in g th a t  equ ita b le rem ed ies  a re n ot  a va ila b le to a ba te pollu t ion  

 17Th is  p rovis ion  wa s  decla red  u n con s t itu t ion a l in  Ga cke, 6 84  N.W.2d  a t  1 7 9 . 
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a lleged ly ca u s ed  by d ra in a ge d is t r icts .  In  Vogt, we a llowed  a  da m a ges  

rem edy in  a  ca s e b rou gh t  a ga in s t  a  city for  d is ch a rgin g s ewa ge in to th e 

s t rea m  to th e m a ter ia l in ju ry of lower  r ip a r ia n  own ers .  133  Iowa  a t  363 , 

110  N.W. a t  603–04 .  Noth in g in  th e ca s e in d ica ted  equ ita b le relief wa s  

n ot  a va ila b le for  th is  type of h a rm .  Wh ile we den ied  a n  in ju n ct ion  

a ga in s t  a  d ra in a ge d is t r ict  in  Ma ben , we took  grea t  pa in s  to d is t in gu is h  

overflow from  en viron m en ta l n u is a n ces .  187  Iowa  a t  1068 , 175  N.W. a t  

515–16 .  Fin a lly, we gra n ted  a n  in ju n ct ion  a ga in s t  a  d ra in a ge d is t r ict  in  

Voogd  to p roh ib it  th e collect ion  of a dd it ion a l in s ta llm en t  pa ym en ts .  188  

N.W.2d  a t  395 . 

 Fu r th er , we h a ve h eld  in  s evera l ca s es  th a t  equ ita b le rem ed ies  a re 

a va ila b le a ga in s t  th e m a n a gem en t  of a  d ra in a ge d is t r ict  to force 

com plia n ce with  th e la w.  To m e, in  a dd it ion  to ca s es  like Iow a  

Employmen t Security, th es e ca s es  a re th e dea th  kn ell of th e n o-lega l-

en t ity a pproa ch  in  oth er  ca s es , a n  obviou s  p ropos it ion  n ot  recogn ized  by 

th e m a jor ity.  An d , if m a n da m u s  is  a va ila b le in  a n  a ppropr ia te ca s e, a s  

ou r  ca s es  clea r ly es ta b lis h , wh y wou ld  in ju n ct ive relief n ot  be a va ila b le in  

a n  a ppropr ia te ca s e, a s  it  wa s  in  Voogd ? 

 Th u s , u n like on  th e qu es t ion  of m on ey da m a ges , ou r  ca s es  do n ot  

u n iform ly a n d  clea r ly h old  th a t  in ju n ctive relief is  n ot  a va ila b le in  th e 

con text  of a  pollu t ion  ca s e.  In deed , if a n yth in g, th ey s u gges t  th a t  a n  

in ju n ct ion  m igh t  be a va ila b le in  p roper  circu m s ta n ces .  Ou r  ca s es  a re 

p la in ly n ot  en t it led  to s ta re decis is  on  th e qu es t ion  of a va ila b ility of a n  

in ju n ct ion  to a ba te a  n u is a n ce beca u se th ere h a s  been  n o clea r  a n d  

defin it ive ru lin g on  th e is s u e a s  fra m ed  in  th is  ca s e.  I n ow tu rn  to th e 

live-wire s u bs ta n t ive qu es t ion —wh eth er  a n  in ju n ct ion  is  p reclu ded  a s  a  

m a t ter  of la w in  th is  ca s e a t th is  ea rly s ta ge of the litiga tion . 
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 6 .  Ava ila b ility  of in junction  to a ba te  nu is a nce in  th is  ca s e.  

As s u m in g in ju n ct ive relief is  a va ila b le in  a ppropr ia te ca s es , a s  I do, th e 

n ext  qu es t ion  is  wh eth er  a  n u is a n ce a ct ion  is  a va ila b le to th e p la in t iffs  to 

a ba te en viron m en ta l h a rm s .  As  we n oted  in  Freema n , th e Iowa  

legis la tu re h a s  en a cted  a  p rovis ion  es ta b lis h in g a  s ta tu tory n u is a n ce 

cla im  th a t  s u pp lem en ts  a n d  does  n ot  s u pp la n t  com m on  la w n u is a n ce.  

848  N.W.2d  a t  67 .  Fu r th er , in  Freema n , it  is  n otewor th y th a t  a  

com preh en s ive federa l regu la tory fra m ework  d id  n ot  p reem pt  s ta te 

n u is a n ce regu la t ion .  Id . a t  69–70 .  Nu is a n ce la w is  a  s tu rdy fea tu re of 

th e Iowa  lega l la n ds ca pe. 

 Th e defen da n ts  a rgu e th a t  Iowa  Code s ect ion  468 .2 (1 ) p reclu des  

s u ch  a  n u is a n ce a ct ion .  Th a t  p rovis ion  p rovides , “Th e d ra in a ge of 

s u r fa ce wa ters  from  a gr icu ltu ra l la n d s  a n d  a ll oth er  la n ds , in clu d in g 

s ta te-own ed  la kes  a n d  wet la n ds , or  th e p rotect ion  of s u ch  la n ds  from  

overflow s h a ll be p res u m ed  to be a  pu blic ben efit  a n d  con du cive to th e 

pu b lic h ea lth , con ven ien ce, a n d  welfa re.”  Iowa  Code § 468 .2 (1 ). 

 In  m y view, th e s ta tu te does  n ot  ca tegor ica lly elim in a te n u is a n ce 

cla im s .  It  on ly es ta b lis h es  a  p res u m ption  th a t  th e a ct ivit ies  of a  d ra in a ge 

d is t r ict  a re in  th e pu b lic in teres t , bu t  th a t  p res u m ption  m a y be rebu t ted .  

Ou r  ru le of th u m b  is  th a t  a  s ta tu tory p res u m ption  is  rebu t ta b le, n ot  

con clu s ive, u n les s  th e legis la tu re h a s  clea r ly expres s ed  a n  in ten t  to th e 

con tra ry by s a yin g it  is  con clu s ive.  La rs en  v. Bd . of Trs ., 401  N.W.2d 

860 , 863  (Iowa  1987 ) (Wolle, J ., d is s en t in g); Neighbors  v. Iow a  Elec. Ligh t 

& Power Co., 175  N.W.2d  97 , 102  (Iowa  1970).  Th e m a jor ity is  wron g to 

th in k  oth erwis e. 

 My view is  s u ppor ted  by a n  exa m in a t ion  of oth er  p rovis ion s  of Iowa  

Code ch a p ter  468  wh ere th e legis la tu re, u n like in  s ect ion  4 68 .2 (1 ), d id  

u s e la n gu a ge es ta b lis h in g con clu s ive or  ir rebu ta b le p res u m ption s .  
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Specifica lly, Iowa  Code s ect ion  468 .47  is  en t it led  “Eviden ce—con clu s ive 

p res u m ption s ” a n d  p rovides  th a t  n o eviden ce is  “com peten t  to s h ow th a t  

a n y of th e la n ds  in  [a  d ra in a ge] d is t r ict  .  . . will n ot  be ben efited  by [a n ] 

im provem en t  in  s om e degree.”  A s im ila r  p rovis ion , with  a n  es ca pe 

cla u s e, m a y be fou n d  in  Iowa  Code s ect ion  468 .92 , en t it led  “Con clu s ive 

p res u m ption  on  a pp ea l.”  Sim ila r ly, Iowa  Code s ect ion  468 .1 71  is  en t it led  

“Con clu s ive p res u m ption  of lega lity.”  Th is  s ect ion  s ta tes  a  fin a l order  of 

a  d ra in a ge d is t r ict  “s h a ll be con clu s ive th a t  a ll p r ior  p roceed in gs  were 

regu la r  a n d  a ccord in g to la w.” 

 Pla in ly, th e legis la tu re kn ows  h ow to es ta b lis h  con clu s ive 

p res u m ption s .  It  repea ted ly d id  s o in  th ree s ect ion s  of ch a p ter  468 , two 

in volvin g a  qu es t ion  of fa ct , a n oth er  in volvin g a  qu es t ion  of la w.  It  d id  

n ot  do s o in  s ection  468 .2 (1 ).  To ju d icia lly ca r rot  in  th e term  

“con clu s ive” in  s ect ion  468 .2 (1 ) wou ld  be to rewrite th e s ta tu te.  We 

s h ou ld  declin e th a t  in vita t ion .  See In  re  A.M., 856  N.W.2d  36 5 , 378  (Iowa  

2014) (“We a re n ot  free to rewrite a  s ta tu te in  th e gu is e of 

in terp reta t ion .”). 

 Yet , a s  with  th e is su e of m on ey da m a ges , th e qu es t ion  rem a in s  

wh eth er  a  d ra in a ge d is t r ict  wou ld  h a ve th e s ta tu tory a u th or ity to com ply 

with  a  m a n da m u s  or  in ju n ct ion  to a b a te a  n u is a n ce.  Th e s ta tu tory 

powers  of a  d ra in a ge d is t r ict  in clu de th e power  to en ga ge in  repa irs  a n d  

im provem en ts  in  a  d ra in a ge d is t r ict .  Iowa  Code § 468 .126 .  Th e Code 

fu r th er  p rovides  th a t  th e powers  of a  d ra in a ge d is t r ict  a re to be libera lly 

con s tru ed .  Id . § 46 8 .2 ; s ee a ls o Cla ry, 135  Iowa  a t  495 , 113  N.W. a t  

333 .  Yet , th e qu es t ion  rem a in s  wh eth er  a  d ra in a ge d is t r ict  m a y ta ke 

a ffirm a t ive s teps  to a ba te a  n u is a n ce u n der  th e m a in ta in -a n d-repa ir  

p rovis ion s  of th e s ta tu te. 
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 Iowa  Code ch a p ter  468  h a s  s ta tu tory p rovis ion s  rela ted  to repa irs  

a n d  im provem en ts .  Un der  th e repa ir  p rovis ion  of Iowa  Code s ect ion  

468 .126(1 )(a ), th e boa rd  of s u pervis ors  is  a u th or ized  to 

res tore or  m a in ta in  a  d ra in a ge or  levee im provem en t  in  it s  
or igin a l efficien cy or  ca pa city, a n d  for  th a t  pu rpos e m a y 
rem ove s ilt  a n d  debr is , repa ir  a n y da m a ged  s t ru ctu res , 
rem ove weeds  a n d  oth er  vegeta b le growth , a n d  wh a tever  els e 
m a y be n eeded  to res tore or  m a in ta in  s u ch  efficien cy or  
ca pa city or  to p rolon g its  u s efu l life. 

Un der  th e im provem en t  p rovis ion  of Iowa  Code s ect ion  468 .126(4 )(a ), th e 

boa rd  of s u pervis ors  is  a u th or ized  to en ga ge in  im provem en ts .  An  

“im provem en t” is  defin ed  a s  a  p roject  “to expa n d , en la rge, or  oth erwis e 

in crea s e th e ca pa city of a n y exis t in g d itch , d ra in , or  oth er  fa cility a bove 

th a t  for  wh ich  it  wa s  des ign ed .”  Iowa  Code § 468 .126(4 ). 

 Th e qu es t ion  becom es  wh eth er  u n der  th es e rep a ir -a n d-

im provem en t  p rovis ion s  a  d ra in a ge d is t r ict  wou ld  h a ve a u th or ity to 

im p lem en t  wh a tever  a ba tem en t  m ea s u res  th a t  m igh t  be requ ired  to 

rem ove n it ra tes  from  th e wa ter  wh ich  it  a lleged ly collects  a n d  depos its  in  

th e Ra ccoon  River .  An  a rgu m en t  m a y be m a de th a t  th e power  to a ba te a  

n u is a n ce du e to n it ra te pollu t ion  does  n ot  fa ll in to th e expres s  term s  of 

th es e s ta tu tes .  An y wou ld -be a ba tem en t  effor t  does  n ot s eem  to be a  

repa ir  in  th e s en s e of a n  a ct ion  to “res tore or  m a in ta in  a [n ] . . . 

im provem en t  in  it s  or igin a l efficien cy or  ca pa city.”  Id . § 46 8 .126(1 )(a ).  

An d , it  ca n  be a rgu ed  th a t  a ba t in g a  n u is a n ce is  n ot  a n  im provem en t 

beca u s e it  fa ils  to “expa n d , en la rge, or  oth erwis e in crea s e th e ca pa city of 

a n y exis t in g d itch , d ra in , or  oth er  fa cility.”  Id . § 468 .126(4 ). 

 Bu t  if th e power  to a ba te a  n u is a n ce is  n ot  expres s ly s ta ted , is  it  

n eces s a r ily im p lied?  See In  re  Es ta te  of Fren tres s , 249  Iowa  a t  786 , 8 9  

N.W.2d  a t  368 .  Iowa  Code ch a p ter  657 , wh ich  h a s  been  a rou n d  in  on e 

form  or  a n oth er  for  a  lon g t im e, s ta tes  th a t  it  is  a  n u is a n ce to pollu te 
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r ivers  a n d  s t rea m s .  Iowa  Code § 657 .2 (4 ).  It  is  a  cr im e to crea te or  

con t in u e a  n u is a n ce.  Id . § 657 .3 .  Th ere is  n o pollu t ion  excep t ion  in  th e 

la w for  d ra in a ge d is tr icts .  Does  th e power  to crea te, repa ir , a n d  m a in ta in  

a  d ra in a ge d is t r ict  n eces s a r ily im p ly th e du ty to com ply with  gen era lly 

a pp lica b le n u is a n ce s ta tu te th a t  in clu des  cr im in a l pen a lt ies  for  

n on com plia n ce a n d  for  wh ich  d ra in a ge d is t r icts  a re n ot  exem pted? 

 I con clu de th a t  it  does .  In  pa r t icu la r , it  s eem s  to m e th a t  th e 

Ma ben  ca s e ta kes  grea t  pa in s  to d is t in gu is h  overflow ca s es , for  wh ich  n o 

rem edy is  a va ila b le a ga in s t  d ra in a ge d is t r icts , from  pollu t ion  ca s es .  See 

187  Iowa  a t  1068–70 , 175  N.W. a t  515–16 .  If th ere wa s  n o poten t ia l 

expos u re of d ra in a ge d is t r icts  for  pollu t ion -type cla im s , it  wou ld  n ot  h a ve 

been  n eces s a ry to d ra w th e d is t in ct ion .  Wh ile it  wou ld  be cla im in g too 

m u ch  to s u gges t  th a t  th e m ere fa ct  th a t  th e Ma ben  ca s e d is t in gu is h ed  

pollu t ion  ca s es  is  determ in a t ive on  th e is s u e before u s , it  does  give u s  a t  

lea s t  s om e in s igh t  in to con tem pora ry th in k in g clos er  to th e t im e of th e 

crea t ion  of d ra in a ge d is t r icts . 

 Fu r th er , it  s eem s  to m e n eces s a r ily im p lied  th a t  if th e d ra in a ge 

d is t r ict  h a s  th e power  to bu ild  a  d ra in a ge s ys tem , it  n eces sa r ily h a s  th e 

power  to bu ild  it  in  com plia n ce with  gen era lly a pp lica b le la w a ffect in g 

pu b lic h ea lth .  Th ere a re n o germ a n e exem ption s  from  extern a l s ta tu tory 

requ irem en ts  in  th e exten s ive d ra in a ge d is t r ict  s ta tu te.  Of cou rs e, th e 

Ma ben  rea s on in g is  correct  in  th a t  th ere s im ply ca n n ot  be a n  overflow 

cla im  beca u s e th e rem ova l of wa ter  from  a n  a rea  of la n d  a n d  in t rodu cin g 

th a t  wa ter  in to r ivers  is  p recis ely wh a t  dra in a ge d is t r icts  do.  Id . a t  1063–

64 , 175  N.W. a t  513 –14 .  Allowin g a n  overflow a ct ion  wou ld  th u s  devou r  

th e en t ire s ta tu te.  Bu t  th e fa ct  th a t  a n  overflow cla im  ca n n ot  be m a de 

h a s  n o bea r in g a t  a ll u pon  th e pollu t ion  cla im  p res en ted  in  th is  ca s e.  

Fu r th er , th e h old in gs  in  Iow a  Employmen t Security  a n d  Polk Coun ty 
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dem on s tra te th a t  d ra in a ge d is t r icts  h a ve du t ies  ou ts ide th e s cope of Iowa  

Code ch a p ter  468 .  See Polk Coun ty, 37 7  N.W.2d  a t  241 ; Iow a  Emp’t Sec., 

260  Iowa  a t  347 , 149  N.W.2d  a t  291 . 

 I con clu de on ly a t  th is  ju n ctu re th a t  a n  in ju n ct ive cla im  ba s ed  

u pon  n u is a n ce la w is  n ot  p reclu ded  a s  a  m a t ter  of la w a t  th is  ea r ly s ta ge 

of th e lit iga t ion .  See City of Springfield  v. N. Fork Dra in a ge Dis t., 249  

Ill. App . 133 , 152  (1928) (perm it t in g a  city to s u e d ra in a ge d is t r ict  for  

pollu t ion ); Towns h ip  of Ha tfield  v. La ns d a le Mun . Au th ., 168  A.2d  333 , 

334  (Pa . 1961) (a ffirm in g m u n icipa lity’s  requ es ted  in ju n ct ion  a ga in s t  

wa ter  a u th or ity).  Th e DMWW ra is es  cla im s  n ot  with  res pect  to th e 

legis la tu re’s  d is t r ibu t ion  of power , bu t  cla im s  rela ted  to th e im proper  

exercis e of power  th a t  th e legis la tu re h a d  con fer red . 

 Th is  does  n ot  m ea n , of cou rs e, th a t  a  cou r t  s h ou ld  a ccep t  th e fa cts  

a re a s  a lleged  by DMWW.  Un der  m y a pproa ch , DMWW wou ld  ca r ry th e 

bu rden  of p rovin g its  fa ctu a l a llega t ion s .  Fu r th er , even  if th e fa cts  a re 

p roved , I do n ot believe th a t  DMWW wou ld  n eces s a r ily be en t it led  to a n  

in ju n ct ion .  In  m y view, th e d ra in a ge d is t r ict  defen da n ts  s h ou ld  be 

a llowed  to a s s er t  a ffirm a t ive defen s es  a bou t  wh ich  we h a ve n o occa s ion  

to n ow op in e.  An  in ju n ct ion  is  a n  equ ita b le rem edy.  An y cou r t  

con s ider in g wh eth er  to gra n t  a n  in ju n ct ion  in  a  n u is a n ce ca s e m u s t 

ba la n ce th e equ it ies  by determ in in g, a m on g oth er  th in gs , th e s cope of th e 

p rob lem  a n d  th e ben efits  a n d  bu rden s  of a n y p ropos ed  a ba tem en t .  See 

Ron a ld  J . Rych la k , Common-La w  Remed ies  for Environ men ta l Wrongs : 

The Role of Priva te Nu is a nce, 59  Mis s . L.J . 657 , 689–93  (1989). 

 Th e m a jor ity s u gges ts , with ou t  a n y in s t ru ct ion s  from  th e cert ifyin g 

cou r t  or  fa ctu a l ba s is  in  th e n on exis ten t  record , th a t  th e m os t  efficien t  

cos t  a voider  m a y be th e DMWW a n d  n ot th e d ra in a ge d is t r ict .  For  bu s y 

cou r ts  s eek in g to m a xim ize efficien cy, a n d  pa r t icu la r ly federa l cou r ts , 
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th ere is  a  tem pta t ion  to term in a te lit iga t ion  p rem a tu rely ba s ed  on  th e 

perceived  fa ctu a l m er its  of th e u n der lyin g con trovers y.  Alth ou gh  th e 

qu es t ion  of m os t  efficien t  cos t  a voider  m a y be a  fa ctor  wh en  th e cou rt  

con s iders  wh eth er  equ ita b le relief is  a ppropr ia te a t  th e en d  of th e 

lit iga t ion , s u ch  s pecu la t ion  ca n n ot  be u sed  to s la m  th e cou r th ou s e doors  

on  DMWW a t  th e b egin n in g of th e lit iga t ion .  An d , it  m a y a ls o be th a t  

cer ta in  a ct ion s  th a t  m igh t  effect ively a ba te th e n u is a n ce a re n ot , in  fa ct , 

with in  th e power  of th e d ra in a ge d is t r ict .  Th a t  pos s ib ility, h owever , goes  

to th e m erits  of th is  ca s e a n d  ca n n ot  be u s ed , a s  a  m a t ter  of la w, to 

term in a te th is  p roceed in g. 

 For  th e a bove rea s on s , I con clu de th a t  DMWW s h ou ld  be a llowed  

to a t tem pt  to m a ke its  ca s e on  its  in ju n ct ive cla im  a ga in s t  th e d ra in a ge 

d is t r ict  defen da n ts  wh en  th e p la in t iff s eeks  com plia n ce with  com m on  

a n d  s ta tu tory en viron m en ta l regu la t ion s . 

 V.  Ta k in gs  Cla im  Ar is in g fr om  Alle ge d  Po llu t ion  o f Ra c c oon  
Rive r . 

 A.  In t r od u c t ion .  I n ow tu rn  to th e qu es t ion  of wh eth er  DMWW 

m a y b r in g a  ta k in gs  cla im  a ga in s t  th e d ra in a ge d is t r ict  defen da n ts  

a r is in g ou t  of DMWW’s  a s s er t ion  th a t  b eca u s e of pollu t ion  th eir  r igh t  to 

clea n  wa ter  h a s  been  im pa ired  a n d  th a t  th e in va s ion  of th e n it ra tes  in to 

th e DMWW proper ty a m ou n ts  to a  t res pa s s . 

 Firs t , I con s ider  wh eth er  DMWW, a s  a  govern m en ta l s u bd ivis ion , 

h a s  a n y p roper ty wh ich  m a y fa ll with in  th e s cope of p roperty p rotected  

from  u n com pen s a ted  ta k in gs .  Secon d , I con s ider  wh eth er  on e 

govern m en ta l s u bd ivis ion  m a y b r in g a  ta k in gs  cla im  a ga in s t  a n oth er  

govern m en ta l s u bd ivis ion .  Th ird , I con s ider  wh eth er  DMWW, by a llegin g 

th a t  th e d ra in a ge d is t r icts  h a ve pollu ted  th e Ra ccoon  River , h a s  a lleged  a  

ta k in g of a  com pen s a b le p roper ty in teres t .  Fou r th , I con s ider  wh eth er  
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th e legis la t ive a u th or iza t ion  to bu ild  d ra in a ge d is t r icts  defea ts  th e 

ta k in gs  cla im  in  th is  ca s e. 

 B.  Ta k in gs  Cla im  o f Gove r n m e n t  Bod ie s : Th e  Qu e s t ion  o f 

Pr iva t e  Pr op e r t y .  

 1 .  Overvie w.  Th ere is  a  rela t ively s m a ll body of litera tu re a n d  a  

la rge body of ca s ela w rela t in g to th e qu es t ion  of wh eth er  a  govern m en ta l 

s u bd ivis ion  m a y b rin g a  ta k in gs  cla im  wh ich  is  lim ited  to “p r iva te 

p roper ty.”  See Iowa  Con s t . a r t . I, § 18  (“Pr iva te p roper ty s h a ll n ot  be 

ta ken  for  pu b lic u s e with ou t  ju s t  com pen s a t ion  firs t  bein g m a de . . . .”).  

Th e p reva ilin g view is  th a t  m u n icipa l govern m en ts  m a y br in g ta k in gs  

cla im s  wh en  oth er  govern m en ta l en t it ies  s eize p roper ty, a t  lea s t  u n der  

cer ta in  circu m s ta n ces . 

 2 .  Un ited  Sta tes  Supreme Court ca s ela w  on  govern men t a s  hold er of 

priva te property: A s tra nger in  town .  Th e Un ited  Sta tes  Su prem e Cou r t  

h a s  con s idered  th e qu es t ion  of wh eth er  a  govern m en t  en t ity m a y be 

en t it led  to a  ta k in gs  cla im  wh en  th e Un ited  Sta tes  s eizes  it s  p roper ty.  

Th e cen tra l qu es t ion , of cou rs e, wa s  wh eth er  govern m en t-own ed  p roper ty 

cou ld  be con s idered  “p r iva te p roper ty” for  pu rpos es  of th e Fifth  

Am en dm en t . 

 Th e Su prem e Cou r t’s  key ca s e is  Un ited  Sta te v. 5 0  Acres  of La nd , 

469  U.S. 24 , 105  S. Ct . 451 , 83  L. Ed . 2d  376  (1984).  In  50  Acres , th e 

Su prem e Cou r t  con clu ded  th a t  p roper ty h eld  by loca l govern m en t  cou ld  

be con s idered  p r iva te p roper ty for  ta k in gs  pu rpos es  u n der  th e Fifth  

Am en dm en t .  Id . a t  31 , 105  S. Ct . a t  455–56 , 83  L. Ed . 2d  a t  383 .  Th e 

th ru s t  of th e ra t ion a le wa s  th a t  th e los s  to th e govern m en t  en t ity m a y be 

a s  s evere a s  th e los s  to a  p r iva te pers on  or  en t ity.  Id . a t  3 1 , 105  S. Ct . a t  

455 , 83  L. Ed . 2d  a t  383 .  Accord in g to th e 50  Acres  Cou r t , 
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Wh en  th e Un ited  Sta tes  con dem n s  a  loca l pu b lic 
fa cility, th e los s  to th e pu b lic en t ity, to th e pers on s  s erved  by 
it , a n d  to th e loca l t a xpa yers  m a y be n o les s  a cu te th a n  th e 
los s  in  th e ta k in g of p r iva te p roper ty.  Th erefore, it  is  m os t  
rea s on a b le to con s t ru e th e referen ce to “p r iva te p roper ty” in  
th e Ta k in gs  Cla u s e of th e Fifth  Am en dm en t  a s  en com pa s s in g 
th e p roper ty of s ta te a n d  loca l govern m en ts  wh en  
con dem n ed  by th e Un ited  Sta tes . 

Id . a t  31 , 105  S. Ct . a t  455–56 , 83  L. Ed . 2d  a t  383 . 

 Th e ca s e tu rn ed  on  two fea tu res .  Firs t , a s  in d ica ted  a bove, th e 

term  “p r iva te p roper ty” wa s  n ot  n a rrowly con s t ru ed  bu t  in s tea d  wa s  

s u b ject  to a  fu n ct ion a l a pproa ch  ba s ed  on  th e im pa ct  of th e dep r iva t ion  

on  loca l govern m en t .  Secon d , h owever , on e com m en ta tor  h a s  refer red  to 

th e ca s e’s  “s t ra n ger  in  town ” a s pect—n a m ely, th e fa ct  th a t  50  Acres  

in volved  a  ta k in gs  cla im  by a  m u n icipa lity a ga in s t  a  d ifferen t  s overeign .  

See J oh n  M. Pa yn e, In tergovern men ta l Cond emn a tion  a s  a  Problem in  

Public Fin a nce, 61  Tex. L. Rev. 949 , 954  & n .17  (1983); s ee a ls o Un ited  

Sta tes  v. Ca rma ck, 3 29  U.S. 230 , 242 , 6 7  S. Ct . 252 , 257 , 9 1  L. Ed . 209 , 

217  (1946); Tren ton , 262  U.S. a t  188 , 43  S. Ct . a t  537 , 67  L. Ed . a t  941 . 

 Un den ia b ly, 50  Acres  a n d  its  p rogen y in volved  loca l govern m en t  

ta k in gs  cla im s  a ga in s t  th e federa l govern m en t .  Th u s , th e ta k in g 

a u th or ity wa s  th ou gh t  to be a  “s t ra n ger  in  town ” in  th e s en s e th a t  th ere 

wa s  n o d irect  lega l r ela t ion s h ip  between  th e ta ker  a n d  th e pa r ty s u ffer in g 

th e los s . 1 8  Yet , th e ca s e u n m is ta ka b ly s ta n ds  for  th e p ropos it ion , n ot  a t  

a ll b in d in g on  s ta te cou r ts  con s t ru in g th eir  s ta te con s t itu t ion s , th a t  th e 

p roper ty of a  govern m en ta l s u bd ivis ion  m igh t  be con s idered  “p r iva te 

p roper ty” for  ta k in gs  pu rpos es . 

 18Th is  a s s u m pt ion , of cou rs e, is  qu es t ion a b le.  Un der  th e Su prem a cy Cla u s e, 
th e s ta te a n d  federa l govern m en ts  a re in tercon n ected  b eca u s e va lid  exercis es  of federa l 
execu t ive a n d  legis la t ive power  a re b in d in g on  th e s ta tes .  See U.S. Con s t . a r t . VI, cl. 2 . 
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 3 .  Sta te  la w  a u thority  on  govern men t property a s  “priva te.”  Sta te 

cou r ts  h a ve gra pp led  with  th e qu es t ion  of wh eth er  govern m en t  

s u bd ivis ion  p roper ty s h ou ld  be con s idered  “p r iva te” for  ta k in gs  pu rpos es .  

Like 50  Acres , th e s ta te ca s ela w often  r eflects  a  fu n ct ion a l a pproa ch  to 

th e qu es t ion . 

 Th e gen era l th eory developed  in  th e s ta te ca s ela w is  th a t  wh en  

cit izen s  of th e s ta te h a ve a  ben eficia l in teres t  in  th e u se of pu b lic 

p roper ty th ere wa s  n o ta k in g, bu t  wh en  p roper ty wa s  th ou gh t  to be on ly 

loca lly ben eficia l, th e ta k in g wa s  com pen s a b le.  See Note, The Sovere ign ’s  

Du ty to Compens a te  for the Appropria tion  of Public Property, 6 7  Colu m . L. 

Rev. 1083 , 1095–9 6  (1967) [h erein a fter  The Sovere ign ’s  Du ty].  Th is  

con cep t  wa s  often  expres s ed  a s  a  d is t in ct ion  between  “govern m en ta l” a n d  

“p ropr ieta ry” pu rpos es .  Id .  Wh en  a  loca l govern m en t  wa s  dep r ived  of 

p ropr ieta ry p roper ty, th e ta k in g wa s  com pen s a b le.  Id .  Bu t  wh en  th e 

p roper ty wa s  con s idered  govern m en ta l, th ere wa s  n o ta k in gs  cla im .  Id . 

 Th e d ifferen ce, a s  des cr ibed  by J u dge Cooley of th e Su prem e Cou r t  

of Mich iga n , is  th a t  with  res pect  to 

th e p roper ty [a  city] h olds  for  it s  own  p r iva te pu rpos es , a  city 
is  to be rega rded  a s  a  con s t itu en t  in  Sta te govern m en t , a n d  
is  en t it led  to th e like p rotect ion  of it s  p roper ty r igh ts  a s  a n y 
n a tu ra l pers on  wh o is  a ls o a  con s t itu en t .   

People ex rel. Bd . of Detroit Pa rk Comm’rs  v. Common  Council of Detroit, 28  

Mich . 228 , 240  (187 3).  A la rge body of s ta te ca s ela w developed  dea lin g 

with  th e d is t in ct ion  between  loca l govern m en t  p roper t ies  h eld  in  

govern m en ta l ca pa cit ies  a n d  loca l govern m en t  p roper t ies  h eld  in  

p ropr ieta ry ca pa cit ies .  See genera lly 1A J u liu s  L. Sa ckm a n , Nichols  on  

Eminen t Doma in  § 2 .27 , a t  2–158  (3d  ed . 2009) [h erein a fter  Nichols ] 

(cit in g ca s es ); 2  Nich ols  § 5 .06 [8 ], a t  5–336 .  Th e d ich otom ou s  a pproa ch  

often  led  cou r ts  to m a ke d ifficu lt  fa ctu a l determ in a t ion s  a n d  to th e 
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developm en t  in  s om e ju r is d ict ion s  of a  poten t ia lly com plex cla s s ifica t ion  

s ys tem , with  s om e types  of loca l govern m en t  p roper ty decla red  “in ” a n d  

s om e decla red  “ou t .”  The Sovere ign ’s  Du ty, 67  Colu m . L. Rev. a t  1096–

97 . 

 Cer ta in ly th e govern m en ta l/ p ropr ieta ry a pproa ch  h a s  it s  cr it ics .  

J u s t ice Fra n kfu r ter  on ce ch a ra cter ized  th e d is t in ct ion  a s  a  “qu a gm ire 

th a t  h a s  lon g p la gu ed  th e la w of m u n icip a l corpora t ion s .”  In d ia n  Tow in g 

Co. v. Un ited  Sta tes , 350  U.S. 61 , 65 , 76  S. Ct . 122 , 124 , 100  L. Ed . 48 , 

53–54  (1955).  Com m en ta tors  h a ve decla red  th a t  th e ca s es  a re “in  

d is a r ra y” a n d  reflect  a  “m in d les s  a pp lica t ion s  of la bels .”  Ru dolph  V. 

Pa r r , Sta te  Cond emn a tion  of Municipa lly-Own ed  Property: The 

Govern men ta l-Proprie ta ry Dis tinction , 11  Syra cu s e L. Rev. 27 , 34  (1960); 

Hu gh  D. Sp itzer , Rea lign ing the Govern men ta l/ Proprie ta ry Dis tinction  in  

Mun icipa l La w , 40  Sea t t le U. L. Rev. 173 , 202–203  (2016). 

 Th e d ifficu lt ies  with  th e d is t in ct ion  h a ve led  s om e to ca ll for  a  m ore 

fu n ct ion a l in terp reta t ion  of th e term  “p r iva te p roper ty” in  ca s es  in volvin g 

m u n icipa lit ies .  For  in s ta n ce, in  City  of Ches ter v. Common wea lth , th e 

Pen n s ylva n ia  cou r t , cit in g federa l a u th ority, s ta ted  gen era lly th a t  th e los s  

s u ffered  by res iden ts  of a  polit ica l s u bd ivis ion  is  n o les s  rea l th a t  th e los s  

s u ffered  by p r iva te in d ividu a ls  a s  con dem n ees .  434  A.2d  695 , 702  (Pa . 

1981).  An  Oregon  a ppella te ca s e cited  th e d ifferen t  ta x ba s es  of 

govern m en t  en t it ies  in volved  in  ta k in gs  lit iga t ion , n ot in g th a t  “por t  

d is t r icts  a re . . . d is t in ct  from  th e s ta te.  Th ey a re s u ppor ted  by a  d is t in ct  

ta x ba s e a n d  th ey serve a  d is t in ct  con s t itu en cy.”  Brus co Tow boa t Co. v. 

Sta te  By & Through  Stra ub, 570  P.2d  996 , 998  (Or . Ct . App . 1997) 

(en  ba n c).  Reform ers  gen era lly ca ll for  b roa den in g, ra th er  th a n  

res t r ict in g, wh a t  con s t itu tes  p r iva te p roper ty, with  a  focu s , like th e 

Oregon  ca s e, on  d ifferen t  ta x ba s es  a n d  con s t itu en cies .  The Sovere ign ’s  
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Du ty, 67  Colu m . L. Rev. a t  1119  (“Th e fa ct  of pa r t icu la r ized  los s  s h ou ld  

be s u fficien t  to give a  r igh t  to com pen s a t ion  to a  u n it  of govern m en t .”). 

 Mos t  ca s ela w, h owever , con t in u es  to a dh ere to th e 

govern m en ta l/ p ropr ieta ry d is t in ct ion .  In  th es e ju r is d ict ion s , m a n y h a ve 

con s idered  wh eth er  a  wa terworks  or  s im ila r  u t ility in volves  a  

govern m en ta l or  p ropr ieta ry fu n ct ion .  Th e va s t  m a jor ity of ca s es  in d ica te 

th a t  a  wa terworks  in volve a  p ropr ieta ry fu n ct ion  for  ta k in gs  cla u s e 

pu rpos es .  See 2  Nichols  § 5 .06 [8 ][b ] n .56 , a t  5–340  (cit in g ca s es ). 

 4 .  Iow a  ca s ela w  rega rd ing ta k ings  of property h eld  by 

mu n icipa lities .  Th ere a re on ly a  few Iowa  ca s es  tou ch in g on  th e qu es t ion  

of wh eth er  a  m u n icipa lity h a s  a  ta k in gs  cla im  u n der  a r t icle I, s ect ion  18  

of th e Iowa  Con s t itu t ion .  In  Sta te ex rel. Wh ite v. Ba rker, we s ta ted  th a t  

m u n icipa l corpora t ion s  a re en t it led  to con s t itu t ion a l p rotect ion s  with  

“res pect  to p r iva te a n d  p ropr ieta ry r igh ts  a n d  in teres ts ,” a n d  th a t  “[i]t  is  

qu ite clea r  th a t  th e es ta b lis h m en t  a n d  con trol of wa terworks  for  th e 

ben efit  of th e in h a b ita n ts  of th e city” is  n ot  a  pu b lic pu rpos e bu t  is  for  

th e city’s  p r iva te ben efit  s u ch  th a t  we wou ld  rega rd  th e wa terworks  a s  a  

p r iva te corpora t ion .  116  Iowa  96 , 106 , 89  N.W. 204 , 207  (1902).  In  

Sta te ex rel. Pritch a rd  v. Grefe, we h eld  th a t  s ch ool p roper ty in volved  in  a  

con s olida t ion  d id  n ot  in volve a  ta k in gs  cla im .  139  Iowa  18 , 30–31 , 117  

N.W. 13 , 18–19  (19 08).  In  Miller Grocery Co. v. City  of Des  Moines , we 

s ta ted  th a t  th e wa terworks  in volved  th e city a ct in g in  it s  p rop r ieta ry 

ca pa city.  195  Iowa  1310 , 1312–13 , 192  N.W. 306 , 307  (1923).  In  Sta te 

ex rel. Boa rd  of Ra ilroa d  Commis s ioners  v. Sta nolind  Pipe Line Co., we 

gen era lly en dors ed  th e d is t in ct ion  between  govern m en ta l a n d  p ropr ieta ry 

fu n ct ion s .  216  Iowa  436 , 441 , 249  N.W. 366 , 369  (1933); s ee a ls o Mid -

Am. Pipeline Co. v. Iow a  Sta te Commerce  Comm’n ., 255  Iowa  1304 , 1312 , 

125  N.W.2d  801 , 80 5  (1964) (“[P]u b lic p roper ty is  in  s om e res pects  a n d  
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u n der  s om e con d it ion s  p rotected  by th e con s t itu t ion a l p rovis ion s  

p roh ib it in g th e ta k in g of p r iva te p roper ty with ou t  ju s t  com pen s a t ion .”). 

 5 .  Dis cus s ion .  Alth ou gh  th e Iowa  la w is  s pa rs e, I con clu de th a t  

DMWW m a y b r in g ta k in gs  cla im  a ga in s t  th e d ra in a ge d is t r ict  in  th is  

ca s e. Th e a pproa ch  of Ba rker, Miller, Sta nolind , a n d  Mid -America  Pipeline  

s u ppor t  th is  con clu s ion .  As  we h a ve s ta ted  in  a  n on govern m en ta l 

ta k in gs  con text , th e pu rpos e of ju s t  com pen s a t ion  is  “des ign ed  to ba r  

Govern m en t  from  forcin g s om e peop le a lon e to bea r  pu b lic bu rden s  

wh ich , in  a ll fa irn es s  a n d  ju s t ice, s h ou ld  be born e by th e pu b lic a s  a  

wh ole.”  Pa rk ins  v. Bd . of Supervis ors , 63 6  N.W.2d  58 , 69–70  (Iowa  2001) 

(qu ot in g Arms trong v. Un ited  Sta tes , 36 4  U.S. 40 , 49 , 80  S. Ct . 1563 , 

1569 , 4  L. Ed . 2d  1 554 , 1561  (1960)).  Th e s a m e p r in cip le a pp lies  wh ere 

in tergovern m en ta l ta k in gs  in volve a  s h ift in g of ben efits  a n d  bu rden s  to 

th e d is a dva n ta ge of a  loca l govern m en t  en t ity. 

 Fu r th er , even  a pp lyin g a  m ore res t r ict ive govern m en t / p ropr ieta ry 

a pproa ch  th a n  is  reflected  in  s om e of ou r  older  ca s ela w, th e opera t ion  of 

a  wa terworks , con s is ten t  with  th e m a jority of ca s es  in  oth er  ju r is d ict ion s , 

h a s  been  con s idered  p ropr ieta ry in  n a tu re.  See, e .g., Ph illips  v. City  of 

Bra d en ton , 187  So. 258 , 259  (Fla . 1939); Hicks  v. City  of Monroe Utils . 

Comm’n , 112  So. 2d  635 , 642  (La . 1959); Sta te ex rel. Mt. Sin a i Hos p. of 

Clevela nd  v. Hickey, 30  N.E.2d  802 , 804  (Oh io 1940) (per  cu r ia m ); 

Ste w a rt v. City  of Cheyenne, 154  P.2d  35 5 , 358  (Wyo. 1944). 

 My a pproa ch  is  con s is ten t  with  th e Nichols  t rea t is e on  th e la w of 

em in en t  dom a in .  Accord in g to Nichols , th e opera t ion  of a  wa terworks  is  

a  p r iva te a ct ivity, in  wh ich  m u n icipa l corpora t ion s   

a re m ere a ggrega t ion s  of in d ividu a ls  livin g in  th e s a m e 
n eigh borh ood  wh o h a ve ba n ded  togeth er  to s u pp ly 
th em s elves  with  th e n eces s it ies  a n d  con ven ien ces  of life . . . .  
In  th is  ch a ra cter , th ey a re cloth ed  with  th e ca pa cit ies  of a  
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p r iva te corpora t ion , a n d  m a y cla im  its  r igh ts  a n d  im m u n it ies  
a n d  a re s u b ject  to it s  lia b ilit ies .   

1A Nichols  § 2 .27  a t  2–159 .  Th u s , “[t ]h e p roper ty a cqu ired  b y m u n icipa l 

corpora t ion s  for  th e p r iva te ben efit  of th eir  in h a b ita n ts  is  p rotected  by 

th e con s t itu t ion , a n d  ca n  be ta ken  on ly by em in en t  dom a in , a n d  upon  

pa ymen t of its  va lue.”  Id . § 2 .27 , a t  2–16 3 . 

 C.  Ta k in gs  Cla im  o f Gove r n m e n t  Su bd ivis ion s  Aga in s t  Ot h e r  

Gove r n m e n t  Su bd ivis ion s : Th e  Qu e s t ion  o f St a n d in g.   Clos ely rela ted  

to th e qu es t ion  of wh eth er  govern m en t  p roper ty m a y be con s idered  

p r iva te for  ta k in gs  pu rpos es  is  th e qu es t ion  of wh eth er  govern m en t  

s u bd ivis ion s  m a y b r in g ta k in gs  cla im s  a ga in s t  oth er  s ta te govern m en t 

en t it ies .  Som e ca s es  s ta n d  for  th e b roa d  p ropos it ion  th a t  a  s u bd ivis ion  

ca n n ot  b r in g ta k in gs  cla im s  a ga in s t  oth er  govern m en t  en tit ies  on  th e 

grou n d  th a t  th e s ta te it s elf crea ted  govern m en t  s u bd ivis ion s  a n d  th a t  th e 

s ta te ca n n ot  s u e its elf.  Oth er  ca s es , h owever , con s is ten t  with  th e 

govern m en ta l/ p ropr ieta ry d is t in ct ion  d is cu s s ed  a bove, h a ve h eld  th a t  

loca l govern m en ts  m a y b r in g ta k in gs  cla im s  to p reven t  u n fa ir  s h ift in g of 

th e ben efits  a n d  bu rden s  of govern m en t . 

 It  wou ld  be wron g, h owever , to con clu de, a s  th e m a jor ity s eem s  to, 

th a t  pu b lic en t it ies  ca n  n ever  ra is e a n y con s t itu t ion a l qu es t ion s  in  

lit iga t ion  with  oth er  s ta te en t it ies .  Th ere is  cer ta in ly a  n a r row 

p ropos it ion  th a t  is  com pa ra t ively well es ta b lis h ed , n a m ely, th a t  

govern m en t  s u bd ivis ion s  ca n n ot  ch a llen ge th e con s t itu t ion a lity of 

s ta tu tes  u n der  wh ich  th ey opera te or  u n der  wh ich  th ey were crea ted .  

Dep’t of Revenue, 263  N.W.2d  a t  232 . 

 Th is  n a r row p ropos it ion , to m e, is  defen s ib le.  A cou n ty ca n n ot  

com pla in  th a t  th e s ta te p roh ib ited  it  from  en ga gin g in  cer ta in  a ct ivit ies  

beca u s e th e s ta te h a s  th e power  to s h a pe th e con figu ra t ion  of it s  polit ica l 
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s u bd ivis ion s .  I h a ve a pp lied  th is  n a r row ru le with  res pect  to cla im s  th a t  

th e legis la t ive a ct ion  a lloca t in g power  to d ra in a ge d is t r icts  b u t  fa ilin g to 

in clu de a  m on ey-da m a ge rem edy viola ted  va r iou s  p rovis ion s  of th e Iowa  

Con s t itu t ion . 

 Bu t  th es e s ta n d in g ca s es  on ly a dva n ce a  n a rrow p ropos it ion , 

n a m ely, th a t  govern m en t  s u bd ivis ion s  ca n n ot  ch a llen ge th e s ta te’s  

lim ita t ion s  on  th eir  own  a u th or ity.  Th e ca s es  do n ot  s ta n d  for  a  b roa d , 

gen era l p ropos it ion  th a t  govern m en t  s u bd ivis ion s  ca n  n ever  ra is e 

con s t itu t ion a l cla im s .  In  m y view, govern m en t  s u bd ivis ion s  ca n  ra is e 

ta k ings  cla ims  a ga in s t  oth er  govern m en ta l s u bd ivis ion s . 

 It  is  t ru e, perh a ps , th a t  older  ca s ela w con ta in s  s weep in g la n gu a ge 

a bou t  th e la ck  of s ta n d in g of govern m en t  s u bd ivis ion s  to ra is e 

con s t itu t ion a l qu es t ion s .  Specifica lly, in  Hun ter v. City of Pitts bu rgh , th e 

Su prem e Cou r t  em ployed  la n gu a ge, la rgely d icta , s u gges t in g th a t  

govern m en t  s u bd ivis ion s  m a y n ot  ra is e con s t itu t ion a l is s u es  in  d is pu tes  

a ga in s t  th e s ta te.  207  U.S. 161 , 179 , 28  S. Ct . 40 , 46–47 , 52  L. Ed . 151 , 

159  (1907).  Bu t  th e la n gu a ge in  Hun ter wa s  n ot  u n qu a lified .  Accord in g 

to Hun ter, 

It  will be obs erved  th a t  in  des cr ib in g th e a bs olu te 
power  of th e Sta te over  th e p roper ty of m u n icipa l 
corpora t ion s , we h a ve n ot  exten ded  it  beyon d  th e p roper ty 
h eld  a n d  u s ed  for  govern m en ta l pu rpos es .  Su ch  
corpora t ion s  a re s om et im es  a u th or ized  to h old  a n d  do h old  
p roper ty for  th e s a m e pu rpos es  th a t  p roper ty is  h eld  by 
p r iva te corpora t ion s  or  in d ividu a ls . 

Id . 

 La ter , in  Tren ton , th e Su prem e Cou rt  declin ed  to a pp ly th e 

govern m en ta l/ p ropr ieta ry d is t in ct ion  in  a  ca s e wh ere a  m u n icipa lity 

s ou gh t  to in voke th e p rotect ion s  of th e Federa l Ta k in gs  Cla u s e a ga in s t  

th e s ta te.  262  U.S. a t  191–92 , 43  S. Ct . a t  538 , 67  L. Ed . a t  942–43 .  
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Th e Tren ton  Cou r t  th u s  h eld  th a t , ir res pect ive of th e n a tu re of th e 

a ct ivit ies  of th e m u n icipa lity, th e m u n icipa lity cou ld  n ot  in voke 

con s t itu t ion a l p rotect ion s  a ga in s t  th e s ta te.  Id . 

 Bu t  th e Hun ter–Tren ton  doctr in e h a s  fa llen  in to d is u s e.  It  h a s  n ot 

been  em ployed  to b a r  a  loca l con s t itu t ion a l ch a llen ge s in ce 1933 .  See  

Nixon  v. Mo. Mun . Lea gue, 541  U.S. 125 , 131 , 124  S. Ct . 1555 , 1560 , 158  

L. Ed . 2d  291 , 299  (2004) (con s ider in g m er its  of m u n icipa lit ies ’ 

Su prem a cy Cla u s e ch a llen ge to a  s ta te s ta tu te); Romer v. Eva ns , 517  

U.S. 620 , 625–26 , 116  S. Ct . 1620 , 1 624 , 134  L. Ed . 2d  855 , 861–62 

(1996) (con s ider in g va r iou s  m u n icipa lit ies  Federa l Equ a l Protect ion  

Cla u s e ch a llen ges  to s ta te con s t itu t ion a l p rovis ion s ); Pa pa s a n  v. Alla in , 

478  U.S. 265 , 274–7 5 , 106  S. Ct . 2932 , 2938–39 , 92  L. Ed . 2d  209 , 224–

25  (1986) (rem a n d in g Equ a l Protect ion  Cla u s e ch a llen ges  to s ta te for  

con s idera t ion  on  m er its ); La wrence Cou n ty v. Lea d -Dea d wood  Sch . Dis t. 

No. 40–1 , 469  U.S. 256 , 257–58 , 105  S. Ct . 695 , 696 , 83  L. Ed . 2d  635 , 

639  (1985) (con s ider in g m er its  of Su prem a cy Cla u s e ch a llen ge, with  

Hun ter cited  in  d is s en t); Wa s h ington  v. Sea ttle  Sch . Dis t. No. 1 , 458  U.S. 

457 , 467 , 102  S. Ct . 3187 , 3193 , 73  L. Ed . 2d  896 , 905  (1982) 

(con s ider in g m er its  of s ch ool d is t r ict ’s  Federa l Equ a l Protect ion  Cla u s e 

ch a llen ge to a  s ta te s ta tu te); Sa n  An ton io Ind p. Sch . Dis t. v. Rod riguez, 

411  U.S. 1 , 5  n .2 , 93  S. Ct . 1278 , 128 2  n .2 , 36  L. Ed . 2d  16 , 27  n .2  

(1973) (a ccep t in g s ch ool d is t r icts  in terven t ion  in  p la in t iff’s  Equ a l 

Protect ion  Cla u s e ch a llen ge to s ta te’s  s ch ool fin a n ce s ch em e); Bd . of 

Ed uc. v. Allen , 392  U.S. 236 , 240 , 88  S. Ct . 1923 , 1925 , 20  L. Ed . 2d  

1060 , 1063–64  (19 68) (con s ider in g s ch ool boa rd  ch a llen ge to s ta te 

m a n da tes  on  expen d itu res  u n der  Es ta b lis h m en t  Cla u s e); s ee a ls o 

Ka th leen  S. Morr is , The Ca s e for Loca l Cons titu tion a l Enforcemen t, 47  

Ha rv. C.R.-C.L. L. Rev. 1 , 3–4  (2012) [h erein a fter  Morr is ]. 
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 Th e ca s es  of Gomillion  v. Ligh tfoot, 364  U.S. 339 , 81  S. Ct . 125 , 5  

L. Ed . 2d  110  (1960 ), a n d  Allen , 392  U.S. a t  236 , 88  S. Ct . a t  1923 , 20  

L. Ed . 2d  a t  1060 , illu s t ra te th e eros ion  of Hun ter.  In  Gomillion , J u s t ice 

Fra n kfu r ter  lim ited  th e s cope of Hun ter  a n d  Tren ton  to th e s pecific 

con s t itu t ion a l p rovis ion s  in volved  in  th os e ca s es , n a m ely th e Con tra ct  

Cla u s e, th e Du e Proces s  Cla u s e, a n d  th e Equ a l Protect ion  Cla u s e of th e 

Un ited  Sta tes  Con s t itu t ion .  364  U.S. a t  344 , 81  S. Ct . a t  128 , 5  

L. Ed . 2d  a t  115 .  Accord in g to th e cou r t , 

 [A] correct  rea d in g of th e s eem in gly u n con fin ed  d icta  of 
Hun ter a n d  k in d red  ca s es  is  n ot  th a t  th e Sta te h a s  p len a ry 
power  to m a n ipu la te in  every con ceiva b le wa y, for  every 
con ceiva b le pu rpos e, th e a ffa irs  of it s  m u n icipa l 
corpora t ion s , bu t  ra th er  th a t  th e S ta te’s  a u th or ity is  
u n res t ra in ed   by th e pa r t icu la r  p roh ib it ion s  of th e 
Con s t itu t ion  con s idered  in  th os e ca s es . 

Id .  Add it ion a lly, th e Gomillion  Cou r t  n oted  th a t  “[l]egis la t ive con trol of 

m u n icipa lit ies  . . . lies  with in  th e s cope of releva n t  lim ita t ion s  im pos ed  by 

th e Un ited  Sta tes  Con s t itu t ion .”  Id . a t  344–45 , 81  S. Ct . a t  129 , 5  

L. Ed . 2d  a t  115 .  As  n oted  by on e la ter  federa l circu it , “Hu n ter, Tren ton , 

a n d  a llied  ca s es  a re s u bs ta n t ive h old in gs  th a t  th e [Federa l] Con s t itu t ion  

does  n ot  in ter fere in  s ta tes ’ in tern a l polit ica l orga n iza t ion .  Th ey a re n ot 

decis ion s  a bou t  a  m u n icipa lity’s  s ta n d in g to s u e its  s ta te.”  Rogers  v. 

Brockette , 588  F.2d  1057 , 1069  (5 th  Cir . 1979); s ee a ls o Mich a el A. 

La wren ce, Do “Crea tu res  of the Sta te” Ha ve Cons titu tion a l Righ ts ?: 

Sta nd ing for Municipa lity  to As s ert Proced ura l Due Proces s  Cla ims  Aga ins t 

the Sta te, 47  Vill. L. Rev. 93 , 101  (2002) [h erein a fter  La wren ce]. 

 Fu r th er , th e a n im a t in g p r in cip le in  Hun ter a n d  Tren ton  is  th a t  

fed era l cou r ts  s h ou ld  n ot  con s ider  fed era l con s t itu t ion a l cla im s  b rou gh t 

by govern m en t  s u bd ivis ion s  a ga in s t  th e s ta te.  In  oth er  words , 

con s idera t ion s  of federa lis m  p la yed  a  s ign ifica n t  role in  den yin g s ta n d in g 
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for  a d ju d ica t ion  of in t ra govern m en ta l d is pu tes  in  s ta te cou r t .  Hun ter 

a n d  Tren ton  a re n ot  a u th or ity on  th e qu es t ion  of wh eth er  a  govern m en t 

s u bd ivis ion  m a y b r in g s ta te con s t itu t ion a l cla im s  in  a  s ta te cou r t  a ga in s t  

th e s ta te.  See Bd . of Levee Com’rs  of the Orlea ns  Levy Bd . v. Hu ls , 852  

F.2d  140 , 143  (5 th  Cir . 1988) (fin d in g th e con cep t  of s ta te s u in g its elf 

u n ten a b le in  federa l s ys tem ). 

 In deed , we h a ve a t  lea s t  en ter ta in ed  con s t itu t ion a l ch a llen ges  

ra is ed  by loca l govern m en ts  a ga in s t  s ta te en t it ies  in  con texts  oth er  th a n  

ch a llen ges  to lim ita t ion s  of power .  For  exa m ple, in  City  of Cora llville  v. 

Iow a  Utilities  Boa rd , th e city ch a llen ged  a  ta r iff regim e p rom u lga ted  

pu rs u a n t  to Iowa  Code ch a p ter  476  a n d  s ou gh t  to be en forced  by th e 

Iowa  Utilit ies  Boa rd .  750  N.W.2d  523, 527  (Iowa  2008).  Th e city’s  

ch a llen ge wa s  in  pa r t  rooted  in  th e u n iform ity requ irem en ts  of a r t icle I, 

s ect ion  6  a n d  a r t icle III, s ect ion  30  of th e Iowa  Con s t itu t ion , collect ively 

viewed  a s  p rovid in g p rotect ion  s im ila r  in  s cope, im por t , a n d  pu rpos e to 

th e equ a l p rotect ion  p rovis ion s  of th e Fou r teen th  Am en dm en t  to th e 

Federa l Con s t itu t ion .  Id . a t  530 .  We con s idered  th is  ch a llen ge on  th e 

m er its , con clu d in g u n der  th e fa cts  a n d  circu m s ta n ces  p res en ted  th a t  

th ere wa s  n o con s t itu t ion a l in firm ity.  Id . a t  531 . 

 Accord in g to on e a u th or ity, m u n icipa l corpora t ion s  m a y h a ve 

s ta n d in g to a s s er t  p rocedu ra l du e p roces s  cla im s  a ga in s t  th eir  crea t in g 

s ta te for  th e dep r iva t ion  of cer ta in  liber ty a n d  p roper ty in teres ts  th a t  do 

n ot  in volve s u bs ta n t ive m a t ters  of th e s ta te’s  in tern a l polit ica l 

orga n iza t ion .  See La wren ce, 47  Vill. L. Rev. a t  94  n .7 ; Morris , 47  Ha rv. 

C.R.-C.L. L. Rev. a t  43–44 .  Th is  is  p recis ely th e s itu a t ion  th a t  a ros e in  

City  of Cora lville , 75 0  N.W.2d  a t  526 . 

 In  a n y even t , s ta te ta k in gs  la w h a s  t r a d it ion a lly recogn ized  th e 

d is t in ct ion  between  p ropr ieta ry a n d  govern m en ta l fu n ct ion s  in  it s  s ta te 
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la w a n d  a llowed  m u n icipa lit ies  to b r in g ta k in gs  cla im  a ga in s t  oth er  

govern m en ta l en t it ies .  As  n oted  a bove, Iowa  ca s ela w h a s  lon g recogn ized  

th e d is t in ct ion  between  p ropr ieta ry a n d  govern m en ta l fu n ct ion s .  See, 

e .g., Sta nolind , 216  Iowa  a t  441 , 249  N.W. a t  369 ; Scott Coun ty v. 

J ohns on , 209  Iowa  213 , 221 , 222  N.W. 378 , 381  (1929); Miller Grocery, 

195  Iowa  a t  1312 , 192  N.W. a t  307 ; Grefe, 139  Iowa  a t  30–31 , 117  N.W. 

a t  18–19 ; Ba rker, 116  Iowa  a t  106 , 89  N.W. a t  207–08 . In  th ese 

t ra d it ion a l term s , in  th e con text  of a  ta k in g, a  m u n icipa l wa ter  s u pp lier  

d ra win g wa ter  from  a  pu b lic wa ter  s ou rce is  a ct in g in  a  p ropr ieta ry 

ca pa city.  DMWW in  p rovid in g its  s ervices  is  n ot  a ct in g on  beh a lf of th e 

s ta te bu t  a s  a n  a gen t  of it s  loca l cu s tom ers .  See Morr is , 47  Ha rv. C.R.-

C.L. L. Rev. a t  7 .  DMWW s h ou ld  n ot  be rega rded  a s  a n  in s t ru m en t  of th e 

s ta te, bu t  a n  in s t ru m en t  of th e cit izen s  it  s erves .  

 Th u s , wh ile it  m a y be th a t  a  govern m en t  s u bd ivis ion  ca n n ot  

ch a llen ge m a t ters  r ela ted  to th e in tern a l polit ica l orga n iza t ion  of th e 

s ta te, it  ca n  ch a llen ge a ct ion s  of govern m en t  s u bd ivis ion s  th a t  a lleged ly 

ru n  a fou l of th e s pecific con s t itu t ion a l com m a n d  of th e ta k in gs  p rovis ion  

of a r t icle I, s ect ion  18  of th e Iowa  Con s t itu t ion .  Th erefore, I con clu de 

th a t  DMWW h a s  s ta n d in g to b r in g its  ta k in gs  cla im  u n der  Iowa  

Con s t itu t ion , a r t icle I, s ect ion  18  a ga in s t  th e d ra in a ge d is t r ict . 

 D.  Pr op e r t y  In t e r e s t : R ip a r ia n  Wa t e r  Po llu t ion  a s  Ta k in g o f 

“Pr op e r t y .”   Accord in g to on e com m en ta tor , on e of th e m os t  d ivis ive 

is s u es  in  con tem pora ry n a tu ra l res ou rce la w in  th e Un ited  Sta tes  is  

wh eth er  in teres ts  in  wa ter  a re recogn ized  a s  p roper ty.  Sa n dra  B. Zellm er  

& J es s ica  Ha rder , Unbund ling Property  in  Wa ter, 59  Ala . L. Rev. 679 , 

681–82  (2008).  Am on g oth er  th in gs , h ow on e ch a ra cter izes  th e “s t ick” is  

cr it ica l in  th e a n a lys is .  DMWW does  n ot  a s s er t  a  r igh t  to a lloca t ion  of 

wa ter , bu t  ra th er  a  r ipa r ia n  r igh t  of u s e. 
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 Th e word  “r ipa r ia n ” com es  from  th e La t in  word  for  “ba n k .”  Note, 

Priva te Remed ies  for Wa ter Pollu tion , 70  Colu m . L. Rev. 734 , 735  (1970).  

Ripa r ia n  r igh ts  a re res t r icted  to own ers  of la n d  with  a  b a n k  fron t in g 

u pon  s om e poin t  on  th e wa tercou rs e.  Id .  “Ripa r ia n  r igh ts  do n ot  depen d  

u pon  own ers h ip  of th e wa tercou rs e’s  bed  a n d  do n ot  in clu d e own ers h ip  

of th e wa ter  it s elf.”  1  Lin da  A. Ma lon e, Ripa ria n  Righ ts , Environ men ta l 

Regu la tion  of La nd  Us e § 8 .2 , Wes t la w LWATRR (da ta ba s e u pda ted  Nov. 

2016) [h erein a fter  Ma lon e].  Beca u s e of th e pollu t ion , a ccord in g to 

DMWW, it  ca n n ot  u s e th e wa ter  with ou t  expen d itu re of fu n d s  to rem ove 

th e n it ra tes . 

 It  m a y s eem  a  r igh t  of u s e is  s om ewh a t  in ta n gib le a n d  n ovel 

p roper ty con cep t .  Bu t  ea s em en ts  a cros s  la n d  in volve a  r igh t  of u s e a n d  

th ey h a ve lon g been  recogn ized  a s  a  k in d  of p roper ty in teres t , a n d  Iowa  

ca s ela w s u ppor ts  th a t  p ropos it ion .  See Borma nn  v. Bd . of Supervis ors , 

584  N.W.2d  309 , 3 16  (Iowa  1998); Hos ford  v. Metca lf, 113  Iowa  240, 

244–45 , 84  N.W. 1054 , 1055–56  (1901) (des cr ib in g h ow a  licen s e m a y 

becom e a n  ea s em en t  on  th e la n d  wh ich  is  th en  a  t ra n s fera b le in teres t  in  

p roper ty); s ee genera lly Eu gen e Da vis , Wa ter Righ ts  in  Iow a , 41  Iowa  L. 

Rev. 216 , 220–23  (1956). 

 An d , th ere a re m a n y ca s es  from  oth er  ju r is d ict ion s  th a t  s u gges t  

th a t  r ipa r ia n  r igh ts  in clu de th e r igh t  to wa ter  of a  cer ta in  qu a lity.  See, 

e .g., Ha rrell v. City  of Con w a y, 271  S.W.2d  924 , 926  (Ark . 1954); Collens  

v. New Ca n a a n  Wa ter Co., 234  A.2d  825 , 831  (Con n . 1967); Mon telious  v. 

Els ea , 161  N.E.2d  675 , 678  (Oh io Ct . Com . Pl. 1959); s ee  a ls o Rob in  

Ku n d is  Cra ig, Defin ing Ripa ria n  Righ ts  a s  “Property” Through  Ta kings  

Litiga tion : Is  There a  Property Righ t to Environ men ta l Qu a lity?, 42  En vt l. 

L. 115 , 145  & n .23 2  (2012).  Th e lea d in g a u th or it ies  a pprove of th is  

a pproa ch .  See, e .g., 3  Tiffa ny Rea l Property § 730 , Wes t la w (3d  ed . 
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da ta ba s e u pda ted  2016) [h erein a fter  Tiffa ny] (“Th e r igh t  of th e r ipa r ia n  

own er  . . . exten ds  to th e qu a lity a s  well a s  th e qu a n t ity of th e wa ter  

. . . .”); 1  Ma lon e § 8 .2  (“[A] r ipa r ia n  h a s  a  r igh t  to th e n a tu ra l flow of a  

wa tercou rs e with ou t  ch a n ge in  qu a n t ity or  qu a lity.”). 

 Th e n ot ion  of a  r ipa r ia n  r igh t  to wa ter  qu a lity is  em bra ced  in  th e 

Res ta tem en t  (Secon d) of Tor ts .  Sect ion  850  p rovides  a  rea s on a b le u s e 

ru le, s ta t in g “A r ipa r ia n  p ropr ietor  is  s u b ject  to lia b ility for  m a k in g a n  

u n rea s on a b le u s e of th e wa ter  of a  wa tercou rs e or  la ke th a t  ca u s es  h a rm  

to a n oth er  r ipa r ia n  p ropr ietor ’s  rea s on a b le u s e of wa ter  or  h is  la n d .”  

Res ta tem en t  of th e La w (Secon d) Tor ts  § 850 , a t  217 .  Sect ion  850A th en  

p rovides  a  n u m ber  of fa ctors  to be con s idered  in  determ in in g rea s on a b le 

u s e, in clu d in g, 

 (a ) [t ]h e pu rpos e of th e u s e,  

(b ) th e s u ita b ility of th e u s e to th e wa tercou rs e or  la ke,  

(c) th e econ om ic va lu e of th e u s e,  

(d ) th e s ocia l va lu e of th e u s e,  

(e) th e exten t  a n d  a m ou n t  of th e h a rm  it  ca u s es ,  

(f) th e p ra ct ica lity of a void in g th e h a rm  by a d ju s t in g 
th e u s e or  m eth od  of u s e of on e p ropr ietor  or  th e oth er ,  

(g) th e p ra ct ica lity of a d ju s t in g th e qu a n t ity of wa ter  
u s ed  by ea ch  p ropr ietor ,  

(h ) th e p rotect ion  of exis t in g va lu es  of wa ter  u s es , 
la n d , in ves tm en ts  a n d  en terp r is es , a n d   

(i) th e ju s t ice of requ ir in g th e u s er  ca u s in g h a rm  to 
bea r  th e los s . 

Id . § 850A, a t  220 ; s ee genera lly 1  Ma lon e § 8 .2 ; A. Da n  Ta r lock , La w of 

Wa ter Righ ts  a nd  Res ources  § 3 .60 , Wes t la w (da ta ba s e u pda ted  J u ly 

2016) (reject in g a bs tra ct  s ta n da rds  or  per  s e ru les  in  fa vor  of a n a lys is  of 
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wh a t  u s es  a re in  fa ct  p rotected  ba s ed  on  a ll releva n t  fa cts  a n d  

circu m s ta n ces ). 

 As  is  a ppa ren t  from  th is  tes t , th e la w of n u is a n ce a n d  th e la w of 

ta k in gs  over la p  s u bs ta n t ia lly.  Ma n y of th e fa ctors  of n u is a n ce a re 

s im ila r  to th os e in  th e Res ta tem en t .  Th e in qu iry of wh eth er  a  n u is a n ce 

is  p res en t  a n d  wh eth er  a  ta k in g requ ir in g ju s t  com pen s a t ion  h a s  a r is en  

a re determ in ed  by a  s im ila r , fa ct -ba s ed  in qu iry. 1 9 

 Th e rela t ion s h ip  between  n u is a n ce a n d  ta k in gs  la w is  fu r th er  

illu s t ra ted  in  ou r  ca s ela w.  For  in s ta n ce, in  Borma nn , we h eld  th a t  a  

n u is a n ce im m u n ity p rovis ion  in  a n  a gr icu ltu ra l la n d  p res erva t ion  s ta tu te 

wa s  a n  u n con s t itu t ion a l ta k in g u n der  th e Un ited  Sta tes  a n d  Iowa  

Con s t itu t ion s .  584  N.W.2d  a t  321 .  We ca m e to a  s im ila r  con clu s ion  in  

Ga cke, wh ere we h eld  th a t  a  s ta tu tory gra n t  of n u is a n ce im m u n ity 

a m ou n ted  to a  ta k in g of p roper ty th a t  requ ired  pa ym en t  of ju s t  

com pen s a t ion .  684  N.W.2d  a t  175 . 

 How th e Res ta tem en t  (Secon d) s ect ion  850A fa ctors  wou ld  p la y ou t  

in  th is  lit iga t ion , of cou rs e, ca n n ot  be d eterm in ed  a t  th is  s ta ge.  Som e of 

th e fa ctors  m a y s u ppor t  th e d ra in a ge d is t r ict  defen da n ts , wh ile oth ers  

m a y s u pport  DMWW.  At  th is  t im e, th e qu es t ion  of wh eth er  DMWW h a s  a  

va lid  p roper ty in teres t  ba s ed  on  its  r ipa r ia n  r igh ts  ca n n ot  be decided  a s  a  

m a t ter  of la w, bu t  is  a  qu es t ion  of fa ct .  See 3  Tiffa ny § 730  

(“[R]ea s on a b le u s e of wa ter  . . . [is ] on e of fa ct .”]. 

 19We h a ve n o occa s ion  to op in e n ow wh eth er  th e tes t  for  a  ta k in g of a  r ip a r ia n  
in teres t  in  th e u s e of wa ter  is  th e s a m e a s  a  n u is a n ce cla im  or , a s  s u gges ted  by on e 
com m en ta tor , s om ewh a t  m ore d em a n din g.  See Ca r los  A. Ba ll, The Curious  In ters ection  
of Nuis a nce a nd  Ta kings  La w, 8 6  B.U. L. Rev. 81 9 , 87 8–7 9  (2 00 6).  Ba ll r ea ds  ou r  
Borma n n  ca s e a s  in d ica t in g th a t  th e p roof requ ired  for  n u is a n ce a n d  ta k in g is  th e s a m e 
u n d er  Iowa  la w.  Id . a t  8 54–56 . 

                                       



 102   

 E .   St a t e  Au t h or iza t ion  a s  De fe a t in g Ta k in gs  Cla im .  Th e 

m a jor ity s u gges ts  th a t  beca u s e d ra in a ge d is t r icts  a dva n ce legit im a te 

s ta te in teres ts , th ere ca n  be n o ta k in gs  cla im .  I view th is  a s  a n  in correct  

s ta tem en t  of la w. 

 It  cer ta in ly ca n n ot be den ied  th a t  d ra in a ge d is t r icts  a dva n ce 

legit im a te s ta te in teres ts .  Bu t  th e a rgu m en t  p roves  too m u ch .  For  

exa m ple, a  s ewa ge t rea tm en t  p la n t  a dva n ces  legit im a te s ta te in teres ts , 

bu t  ca n  it  be s a id  ca tegor ica lly th a t  th ere is  n o ta k in g if a  s ewa ge 

t rea tm en t  p la n t  s o p ollu tes  wa terwa ys  th a t  it  is  n o lon ger  s a fe to in h a b it  

down s trea m  p roper ty?  See Bow ma n  v. Hu mphrey, 132  Iowa  234 , 236–

37 , 109  N.W. 714 , 715  (1906) (h old in g th a t  n u is a n ce is  s t ill a  n u is a n ce 

even  if it  com es  from  a  “legit im a te en terp r is e, or  on e of grea t  a n d  gen era l 

con ven ien ce a n d  ben efit”); a ccord  Ne w ton  v. City  of Grund y Cen ter, 246  

Iowa  916 , 922 , 70  N.W.2d  162 , 165  (1 955).  I n ote with  in teres t  th a t  

wh ile s om e n u is a n ce s ta tu es  expres s ly exem pt  “con du ct  don e or  

m a n da ted  u n der  a  s ta tu te,” s ee, e .g., Ca l. Civ. Code § 3482  (Wes t , 

Wes t la w cu rren t  th rou gh  2016  Reg. Ses s ., ch . 8  of 2015–2016  2d  Ex. 

Ses s . a n d  a ll p ropos it ion s  on  th e 2016  ba llot ); Wa s h . Rev. Code An n . 

§ 7 .48 .160  (Wes t , Wes t la w cu rren t  th rou gh  2016  Reg. a n d  1s t  Specia l 

Ses s .).  Iowa ’s  n u is a n ce s ta tu te does  n ot  h a ve s u ch  a  p rovis ion .   

 Mein ers  a n d  Ya n del, a u th or it ies  on  la w a n d  econ om ics , m a ke th e 

a forem en t ion ed  poin t  by cit in g th e cla s s ic ca s e of Ca rmich a el v City  of 

Texa rka n a , 94  F. 56 1  (W.D. Ark . 1899).  Roger  Mein ers  & Bru ce Ya n d le, 

Common La w  a n d  the Conceit of Mod ern  Environ men ta l Policy, 7  Geo. 

Ma s on  L. Rev. 923 , 945  (1999).  Th e Ca rm ich a els  own ed  a  for ty-five-a cre 

fa rm  in  Texa s  loca ted  on  th e border  with  Arka n s a s .  Id . a t  56 1 .  Th e city 

of Texa rka n a , Arka n s a s , bu ilt  a  s ewa ge p la n t  for  th e city a n d  p roceeded  

to depos it  s ewa ge im m edia tely oppos ite th e p la in t iffs  h om es tea d  a bou t  
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eigh t  feet  from  th e s ta te lin e.  Id . a t  562 .  Th e defen da n t  a lleged  th e 

s ewa ge p la n t  crea ted  a  “ces s pool” a n d  wa s  “a  grea t  n u is a n ce, beca u s e it  

fou ls , pollu tes , corru p ts , con ta m in a tes , a n d  pois on s  th e wa ter .”  Id .  Th e 

cou r t  n oted  th a t  th e city wa s  opera t in g p roper ly u n der  s ta te la w to bu ild  

th e s ewer  s ys tem .  Id . a t  564 .  Bu t  th e la wfu ln es s  of th e s ys tem  d id  n ot 

p reven t  th e cla im .  Id . a t  564–66 .  Accord in g to th e cou r t , 

If a  r ipa r ia n  p ropr ietor  h a s  a  r igh t  to en joy a  r iver  s o fa r  
u n pollu ted  th a t  fis h  ca n  live in  it  a n d  ca t t le d r in k  of it , a n d  
th e town  cou n cil of a  n eigh bor in g borou gh , p rofes s in g to a ct  
u n der  s ta tu tory powers , pou r  th eir  h ou s e d ra in a ge a n d  th e 
filth  from  wa ter-clos ets  in to th e r iver  in  s u ch  qu a n t it ies  th a t  
th e wa ter  becom es  corru p t  a n d  s t in k s , a n d  fis h  will n o 
lon ger  live in  it , n or  ca t t le d r in k  it , th e cou r t  will gra n t  a n  
in ju n ct ion  to p reven t  th e con t in u ed  defilem en t  of th e s t rea m  
. . . . 

Id . a t  573 . 

 Ba s ed  on  a pp lica b le ca s e la w, I do n ot  th in k  th e fa ct  th a t  th e 

legis la tu re h a s  a u th or ized  th e con s tru ct ion  of d ra in a ge im provem en ts  

m ea n s  th a t  a  ta k in gs  cla im  ca n n ot  be p res en ted  wh en  a  d ra in a ge d is t r ict  

a lleged ly opera tes  it s  d ra in a ge d is t r ict  in  viola t ion  of th e en viron m en ta l 

la ws  in  Iowa  Code Ch a p ter  657  a n d  com m on  la w n u is a n ce. 

 VI.   Con c lu s ion . 

 Ba s ed  on  th e a bove rea s on in g, I wou ld  a n s wer  th e cer t ified  

qu es t ion s  a s  follows . 

Qu e s t ion  1 :  As  a  m a t ter  of Iowa  la w, does  th e doctr in e of im p lied  

im m u n ity of d ra in a ge d is t r icts  a s  a pp lied  in  ca s es  s u ch  a s  Fis her v. 

Da lla s  Coun ty, 369  N.W.2d  426  (Iowa  1985), gra n t  d ra in a ge d is t r icts  

u n qu a lified  im m u n ity from  a ll of th e da m a ge cla im s  s et  for th  in  th e 

Com pla in t  (docket  n o. 2 )? 

An s we r :  Yes  a s  to m on ey da m a ges  gen era lly.  No a s  to ju s t  

com pen s a t ion  th a t  m igh t  a r is e from  a  ta k in gs  cla im . 
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Qu e s t ion  2 :  As  a  m a t ter  of Iowa  la w, does  th e doctr in e of im p lied  

im m u n ity gra n t  d ra in a ge d is t r icts  u n qu a lified  im m u n ity from  equ ita b le 

rem ed ies  a n d  cla im s , oth er  th a n  m a n da m u s ? 

An s we r :  No. 

Qu e s t ion  3 :  As  a  m a t ter  of Iowa  la w, ca n  th e p la in t iff a s s er t  

p rotect ion s  a fforded  by th e Iowa  Con s titu t ion ’s  in a lien a b le r igh ts , du e 

p roces s , equ a l p rotect ion , a n d  ta k in gs  cla u s es  a ga in s t  d ra in a ge d is t r icts  

a s  a lleged  in  th e com pla in t? 

An s we r :  Yes  with  res pect  to th e ta k in gs  cla u s e, n o with  respect  to 

a ll oth er  cla u s es . 

Qu e s t ion  4 :  As  a  m a t ter  of Iowa  la w, does  th e p la in t iff h a ve a  

p roper ty in teres t  th a t  m a y be th e s u b ject  of a  cla im  u n der  th e Iowa  

Con s t itu t ion ’s  ta k in gs  cla u s e a s  a lleged  in  th e com pla in t? 

An s we r :  Pos s ib ly, depen d in g on  fu r th er  fa ctu a l developm en t . 

 In  s u m m a ry, I wou ld  fin d  th a t  DMWW’s  la ws u it  s h ou ld  be a llowed  

to p roceed .  Of cou rs e, I exp res s  n o view on  th e m er its  of th e lit iga t ion . 

 Ca dy, C.J ., join s  th is  con cu rren ce in  pa r t  a n d  d is s en t  in  pa r t . 

 


