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',$=��&LUFXLW�-XGJH�
7KLV� DSSHDO� LQYROYHV� WKH� SURSRVHG� FRQVWUXFWLRQ� RI� WKH�

*DVWRQ� (DVW�:HVW� &RQQHFWRU�� D� ���PLOH� WROO� URDG� LQ� 1RUWK�
&DUROLQD� VSDQQLQJ� IURP� VRXWKHDVW� *DVWRQ� &RXQW\� WR� ZHVW�
0HFNOHQEXUJ� &RXQW\� ZLWK� QHZ� FURVVLQJV� RYHU� WKH� 6RXWK� )RUN� DQG�
&DWDZED� 5LYHUV� 7KH� &DWDZED� 5LYHUNHHSHU� )RXQGDWLRQ� DQG� &OHDQ�
$LU� &DUROLQD� �FROOHFWLYHO\�� WKH� ³&RQVHUYDWLRQ� *URXSV´�� EURXJKW�
VXLW� DJDLQVW� WKH� 1RUWK� &DUROLQD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�
�³1&'27´��� WKH� )HGHUDO� +LJKZD\� $GPLQLVWUDWLRQ�� DQG� RIILFLDOV�
UHSUHVHQWLQJ� WKRVH� DJHQFLHV�� FKDOOHQJLQJ� WKH� HQYLURQPHQWDO�
DQDO\VLV� FRQGXFWHG� IRU� WKH� &RQQHFWRU�� � 7KH� GLVWULFW� FRXUW�
JUDQWHG�WKH�&RQVHUYDWLRQ�*URXSV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�

%HIRUH�WKH�GLVWULFW�FRXUW�UXOHG��WKH�1RUWK�&DUROLQD�*HQHUDO�
$VVHPEO\�VWULSSHG�WKH�&RQQHFWRU�RI�LWV�IXQGLQJ�DQG�UHSHDOHG�WKH�
VWDWXWH� WKDW� H[SUHVVO\� DXWKRUL]HG� LWV� FRQVWUXFWLRQ�� � $QG� DIWHU�
WKH�GLVWULFW�FRXUW�HQWHUHG�MXGJPHQW��VWDWH�DQG�ORFDO�DXWKRULWLHV�
UHPRYHG�WKH�&RQQHFWRU�IURP�WKH�YDULRXV�SODQQLQJ�PRGHOV�IRU�VXFK�
SURMHFWV�� � $W� RUDO� DUJXPHQW�� 1&'27� UHSUHVHQWHG� WKDW� WKH�
&RQQHFWRU�LV�QR�ORQJHU�YLDEOH���,Q�OLJKW�RI�WKHVH�GHYHORSPHQWV��
ZH�FRQFOXGH�WKDW�WKLV�DSSHDO�LV�PRRW�DQG�DFFRUGLQJO\�YDFDWH�WKH�
GLVWULFW�FRXUW¶V�MXGJPHQW��

� 7KH�&RQQHFWRU�LV�NQRZQ�ORFDOO\�DV�WKH�*DUGHQ�3DUNZD\��
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/RFDO� SODQQHUV� LQ� *DVWRQ� &RXQW\�� 1RUWK� &DUROLQD� ILUVW�
FRQVLGHUHG� WKH� QHHG� WR� FRQVWUXFW� D� E\SDVV� WR� LPSURYH� HDVW�ZHVW�
PRELOLW\� EHWZHHQ� *DVWRQ� &RXQW\� DQG� 0HFNOHQEXUJ� &RXQW\� LQ� WKH�
ODWH� ����V�� � 1&'27� EHJDQ� VWXG\LQJ� WKH� SURMHFW� LQ� ������ PHHWLQJ�
ZLWK�RWKHU�DJHQFLHV�DQG�ORFDO�DXWKRULWLHV�WR�DVVHVV�WKH�EHQHILWV�
RI�WKH�SURMHFW�UHODWLYH�WR�DOWHUQDWLYHV�VXFK�DV�PDVV�WUDQVLW�RU�
LPSURYHPHQWV� WR� H[LVWLQJ� URDGZD\V�� � ,Q� FRRUGLQDWLRQ� ZLWK� WKHVH�
RIILFLDOV�� 1&'27� GHWHUPLQHG� WKDW� EXLOGLQJ� D� ³QHZ� ORFDWLRQ�
IUHHZD\´� PRUH� HIIHFWLYHO\� DGGUHVVHG� WKH� JRDOV� RI� ����
³LPSURY>LQJ@� HDVW�ZHVW� WUDQVSRUWDWLRQ� PRELOLW\� �� �� �� EHWZHHQ�
*DVWRQLD� DQG� WKH� &KDUORWWH� PHWURSROLWDQ� DUHD´� DQG� ����
³HVWDEOLVK>LQJ@� GLUHFW� DFFHVV� EHWZHHQ� WKH� UDSLGO\� JURZLQJ� DUHD�
RI� VRXWKHDVW� *DVWRQ� &RXQW\� DQG� ZHVW 0HFNOHQEXUJ� &RXQW\�´� � -�$��
����

$V� UHTXLUHG� E\� WKH� 1DWLRQDO� (QYLURQPHQWDO� 3ROLF\� $FW�
�³1(3$´��� ��� 8�6�&�� �� ������ HW� VHT��� 1&'27� DQG� WKH� )HGHUDO�
+LJKZD\� $GPLQLVWUDWLRQ� �FROOHFWLYHO\�� WKH� ³$JHQFLHV´�� EHJDQ�
DVVHVVLQJ� WKH� HQYLURQPHQWDO� LPSDFW� RI� WKH� SURMHFW�� ,Q� WKH�

� 7KLV�DVVHVVPHQW��ZKLFK�LQFOXGHV�WLPH�IRU�SXEOLF�QRWLFH�DQG�FRPPHQW�� XOWLPDWHO\� OHDGV� WR� WKH� SUHSDUDWLRQ� RI� D� 5HFRUG� RI�'HFLVLRQ�� � 7KH� 5HFRUG� RI� 'HFLVLRQ� ³LGHQWLILHV� WKH� 6HOHFWHG�$OWHUQDWLYH��SUHVHQWV�WKH�EDVLV�IRU�WKH�GHFLVLRQ��LGHQWLILHV�DOO�WKH� DOWHUQDWLYHV� FRQVLGHUHG�� VSHFLILHV� WKH� µHQYLURQPHQWDOO\��&RQWLQXHG�



�

PHDQWLPH�� WKH� 1RUWK� &DUROLQD� *HQHUDO� $VVHPEO\� GHVLJQDWHG� WKH�
&RQQHFWRU� D� FDQGLGDWH� SURMHFW� VXEMHFW� WR� WKH� FRQWURO� RI� WKH�
1RUWK� &DUROLQD� 7XUQSLNH� $XWKRULW\� 1�&�� *HQ�� 6WDW�� �� ���±
�������D�����E����������UHSHDOHG�E\ �����1�&��6HVV��/DZV��������
7KH� *HQHUDO� $VVHPEO\� DOVR� JDYH� WKH� 7XUQSLNH� $XWKRULW\�
FRQGLWLRQDO� SRZHU� WR� SURSRVH� DGGLWLRQDO� SURMHFWV� QRW� H[SUHVVO\�
DXWKRUL]HG� LQ� WKH� VWDWXWH�� SURYLGHG� WKH\� ZHUH� ³DSSURYHG� E\� WKH�
*HQHUDO� $VVHPEO\� SULRU� WR� FRQVWUXFWLRQ´� DQG� ³VKRZQ� LQ� WKH�
FXUUHQW� 6WDWH� 7UDQVSRUWDWLRQ� ,PSURYHPHQW� 3ODQ�´� � ,G� �� ����
�������D��������������

,Q�$SULO�������WKH�$JHQFLHV�SXEOLVKHG�IRU�SXEOLF�UHYLHZ�DQG�
FRPPHQW� D� GUDIW� (QYLURQPHQWDO� ,PSDFW� 6WDWHPHQW� IRU� WKH�
&RQQHFWRU�� � 7KH� GUDIW� VWDWHPHQW� FRQVLGHUHG� WZHOYH� DOWHUQDWLYH�
³QHZ� ORFDWLRQ´� FRQWUROOHG�DFFHVV� WROO� URDGV�� UDQJLQJ� IURP� �����
WR������PLOHV�LQ�OHQJWK��DVVHVVHG�HDFK�DOWHUQDWLYH¶V�FDSDFLW\�WR�
PHHW� WKH� SURMHFW¶V� QHHGV�� DQG� FRPSDUHG� HDFK� ZLWK� D� ³QR�EXLOG´�
EDVHOLQH� DOWHUQDWLYH� 7KH� $JHQFLHV� DOVR� IRUHFDVWHG� WUDIILF�
GHPDQG� DQG� GLVWULEXWLRQ� LQ� WKH� JHRJUDSKLF� DUHD� WKURXJK� ������
FUHDWLQJ� ERWK� D� ³EXLOG´� IRUHFDVW� GHSLFWLQJ� KRZ� D� QHWZRUN� RI�

SUHIHUDEOH�DOWHUQDWLYH�¶ DQG�SURYLGHV�LQIRUPDWLRQ�RQ�WKH�DGRSWHG�PHDQV� WR� DYRLG�� PLQLPL]H�� DQG� FRPSHQVDWH� IRU� HQYLURQPHQWDO�LPSDFWV�´��-�$��������
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WUDQVSRUWDWLRQ� IDFLOLWLHV� ZRXOG� RSHUDWH� ZLWK� SURMHFWHG� IXWXUH�
WUDIILF�YROXPHV�DQG�D�³QR�EXLOG´�EDVHOLQH�IRUHFDVW��

7R� GHYHORS� WKH� WUDIILF� IRUHFDVWV�� WKH� $JHQFLHV� UHOLHG� RQ�
GDWD� GHULYHG IURP� VRFLRHFRQRPLF� IRUHFDVWV� SUHSDUHG� E\� DUHD�
SODQQLQJ� RUJDQL]DWLRQV� WKDW� DVVXPHG� FRQVWUXFWLRQ� RI� WKH�
&RQQHFWRU���7KH�$JHQFLHV�VXSHULPSRVHG�HDFK�DOWHUQDWLYH�RQWR�WKLV�
VHW� RI� VRFLRHFRQRPLF� SURMHFWLRQV� DQG� HOLPLQDWHG� DOWHUQDWLYHV�
IURP� IXUWKHU� VWXG\� RQ� WKLV� EDVLV�� � 7KH� GUDIW� (QYLURQPHQWDO�
,PSDFW� 6WDWHPHQW� DOVR� FRQWDLQHG� D� TXDOLWDWLYH� ,QGLUHFW� DQG�
&XPXODWLYH� (IIHFWV� �³,&(´�� UHSRUW�� GHVFULELQJ� WKH� &RQQHFWRU¶V�
HVWLPDWHG�HIIHFWV�RQ�JURZWK�DQG�ODQG�XVH��ZLOGOLIH�KDELWDW��DQG�
ZDWHU�UHVRXUFHV�LQ�WKH�JHRJUDSKLF�DUHD�

,Q� UHVSRQVH� WR� UHTXHVWV� IURP� HQYLURQPHQWDO� DGYRFDWHV� DQG�
RWKHU� DJHQFLHV�� WKH� $JHQFLHV� DOVR� SXEOLVKHG� D� TXDQWLWDWLYH� ,&(�
UHSRUW�WKDW�DQDO\]HG�IXWXUH�ODQG�XVH�FKDQJH���7KH\�ILUVW�FUHDWHG�
D� ³EXLOG´� IRUHFDVW� DQG� WKHQ� HPSOR\HG� D� ³JUDYLW\� PRGHO´� WR�
UHDOORFDWH�WKH�JURZWK�HIIHFWV�WR�FUHDWH�WKH�³QR�EXLOG´�IRUHFDVW�
EDVHOLQH�� 7KH� $JHQFLHV� GHWHUPLQHG� WKDW� FRQVWUXFWLRQ� RI� WKH�
&RQQHFWRU� ZRXOG� UHVXOW� LQ� ������ DGGLWLRQDO� KRXVHKROGV� DQG� ����

� $�JUDYLW\�PRGHO�SURGXFHV�TXDQWLILHG�UHVXOWV�WKDW�FDQ�VHUYH�DV� WKH� EDVLV� IRU� DVVHVVLQJ� ODQG� XVH� FKDQJH�� � 7KH� PRGHO�³HVVHQWLDOO\� KROGV� WKDW� DOO� RWKHU� IDFWRUV� LQIOXHQFLQJ�GHYHORSPHQW�KHOG�FRQVWDQW��JURZWK�ZLOO�VKLIW�WRZDUGV�DUHDV�ZLWK�WKH� JUHDWHVW� UHODWLYH� DFFHVVLELOLW\� LPSURYHPHQW� DV� D� UHVXOW� RI�WKH�SURMHFW�´��-�$�������
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IHZHU� MREV� LQ� WKH� VWXG\� DUHD� ZKHQ� FRPSDUHG� WR� WKH� ³QR� EXLOG´�
IRUHFDVW��

7KH� $JHQFLHV� VXEVHTXHQWO\� SXEOLVKHG� D� ILQDO� (QYLURQPHQWDO�
,PSDFW�6WDWHPHQW��DGGUHVVLQJ�SXEOLF�DQG�RWKHU�DJHQF\�FRPPHQWV�RQ�
WKH�HDUOLHU�GUDIW�VWDWHPHQW�DQG�LGHQWLI\LQJ�WKH�&RQQHFWRU�DV�WKH�
SUHIHUUHG DOWHUQDWLYH�� � 7KH\� HVWLPDWHG� WKH� &RQQHFWRU¶V� FRVW� WR�
EH�DERXW������PLOOLRQ��WR�EH�SDLG�IRU�E\�WROO�UHYHQXH�ERQGV��DQ�
DQQXDO�����PLOOLRQ�DSSURSULDWLRQ�RI�³JDS´�IXQGLQJ�IURP�WKH�1RUWK�
&DUROLQD� *HQHUDO� $VVHPEO\�� DQG� RWKHU� IXQGLQJ� VRXUFHV�� � ,Q�
)HEUXDU\� ������ WKH� )HGHUDO� +LJKZD\� $GPLQLVWUDWLRQ� LVVXHG� D�
5HFRUG� RI� 'HFLVLRQ�� LGHQWLI\LQJ� WKH� &RQQHFWRU� DV� WKH�
³HQYLURQPHQWDOO\� SUHIHUDEOH� DOWHUQDWLYH � � � EHFDXVH� LW�
UHSUHVHQWV�WKH�EHVW�RYHUDOO�EDODQFHG�PLQLPL]DWLRQ�RI�DOO�LPSDFWV�
DQDO\]HG�´��-�$�������

%�
7KH� &RQVHUYDWLRQ� *URXSV� SDUWLFLSDWHG� LQ� WKH� 1(3$� SURFHVV�

IRU� WKH� &RQQHFWRU�� VXEPLWWLQJ� FRPPHQWV� DQG� DWWHQGLQJ� SXEOLF�
PHHWLQJV� WR� YRLFH� WKHLU� FRQFHUQV� DERXW� WKH� LQWHJULW\� RI� WKH�
HQYLURQPHQWDO�DQDO\VLV�FRQGXFWHG�E\�WKH�$JHQFLHV���)ROORZLQJ�RXU�
GHFLVLRQ�LQ�1RUWK�&DUROLQD�:LOGOLIH�)HGHUDWLRQ�Y��1RUWK�&DUROLQD�
'HSDUWPHQW�RI�7UDQVSRUWDWLRQ������)��G�������WK�&LU��������� WKH�

� 7KDW� FDVH� FRQFHUQHG� WKH� SURSRVHG� FRQVWUXFWLRQ� RI� WKH�0RQURH� &RQQHFWRU� %\SDVV� E\� WKH� $JHQFLHV�� ���� )��G� DW� ����� :H�FRQFOXGHG WKDW WKH�$JHQFLHV�YLRODWHG�1(3$�E\�IDLOLQJ�WR�GLVFORVH��&RQWLQXHG�
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*URXSV� XUJHG� WKH� )HGHUDO� +LJKZD\� $GPLQLVWUDWLRQ� WR� UHVFLQG� WKH�
&RQQHFWRU¶V� 5HFRUG� RI� 'HFLVLRQ� DQG� SUHSDUH� D� VXSSOHPHQWDO�
(QYLURQPHQWDO� ,PSDFW� 6WDWHPHQW�� � 7KH� )HGHUDO� +LJKZD\�
$GPLQLVWUDWLRQ�GHFOLQHG�WR�GR�VR�

7KH� &RQVHUYDWLRQ� *URXSV� WKHUHDIWHU� ILOHG� VXLW� LQ� WKH�
:HVWHUQ� 'LVWULFW� RI� 1RUWK� &DUROLQD� SXUVXDQW� WR� WKH�
$GPLQLVWUDWLYH� 3URFHGXUH� $FW�� �� 8�6�&�� �� ���� HW� VHT� �³$3$´���
VHHNLQJ�� ���� D� GHFODUDWRU\� MXGJPHQW� WKDW� WKH� $JHQFLHV� YLRODWHG�
1(3$� E\� FRQGXFWLQJ� D� GHILFLHQW� HQYLURQPHQWDO� DQDO\VLV�� ����
YDFDWXU� RI� WKH� 5HFRUG� RI� 'HFLVLRQ�� DQG� ���� LQMXQFWLYH� UHOLHI���
$IWHU�WKH�SDUWLHV�ILOHG�FURVV�PRWLRQV�IRU�VXPPDU\�MXGJPHQW��WKH�
FRXUW� WUDQVIHUUHG� WKH� FDVH� WR� WKH� (DVWHUQ� 'LVWULFW� RI� 1RUWK�
&DUROLQD�

:KLOH�WKH�PRWLRQV�ZHUH�SHQGLQJ��WKH�1RUWK�&DUROLQD�*HQHUDO�
$VVHPEO\� SDVVHG� OHJLVODWLRQ� UHTXLULQJ� D� GDWD�GULYHQ�
SULRULWL]DWLRQ�SURFHVV�WR�VFRUH�DQG�UDQN�SURSRVHG�WUDQVSRUWDWLRQ�
SURMHFWV� EDVHG� RQ� D� QXPEHU� RI� IDFWRUV�� LQFOXGLQJ� FRVW� DQG�

WR�WKH�SXEOLF�WKDW�WKH�%\SDVV¶V�XQGHUO\LQJ�1(3$�DQDO\VLV�UHOLHG�RQ� VRFLRHFRQRPLF� GDWD� WKDW� DVVXPHG� FRQVWUXFWLRQ� RI� WKH� %\SDVV�DQG� E\� GLVVHPLQDWLQJ� HUURQHRXV� LQIRUPDWLRQ� DERXW� WKDW�DVVXPSWLRQ�� � ,G� DW ����� � $OWKRXJK� ZH� GLG� QRW� GHFLGH� ZKHWKHU�1(3$� SHUPLWWHG� WKH� $JHQFLHV� WR� XVH� GDWD� DVVXPLQJ� WKH�FRQVWUXFWLRQ�RI�WKH�%\SDVV�ZKHQ�FUHDWLQJ�D�³QR�EXLOG´�EDVHOLQH��ZH�QRWHG�WKDW�³FRXUWV�QRW�LQIUHTXHQWO\�ILQG�1(3$�YLRODWLRQV�ZKHQ�DQ� DJHQF\� PLVFDOFXODWHV� WKH� µQR� EXLOG¶� EDVHOLQH� RU� ZKHQ� WKH�EDVHOLQH�DVVXPHV�WKH�H[LVWHQFH�RI�D�SURSRVHG�SURMHFW�´��,G�
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FRQJHVWLRQ� 1�&�� *HQ�� 6WDW�� � ������������ � 7KH� &RQQHFWRU�
UHFHLYHG� D� ORZ� VFRUH� XQGHU� WKLV� QHZ� IXQGLQJ� IRUPXOD�� UDQNLQJ�
EHORZ������WK�SODFH���7KH�*HQHUDO�$VVHPEO\�VXEVHTXHQWO\�UHSHDOHG�
WKDW� SRUWLRQ� RI� WKH� VWDWXWH� JLYLQJ� WKH� 7XUQSLNH� $XWKRULW\�
H[SUHVV� SRZHU� WR� EXLOG� WKH� &RQQHFWRU�� ����� 1�&�� 6HVV�� /DZV� ��
�����DQG�UHVFLQGHG�WKH�&RQQHFWRU¶V�HDUPDUNHG�����PLOOLRQ�DQQXDO�
IXQGLQJ� ����� 1�&�� 6HVV�� /DZV �� ���� �VWULNLQJ� IXQGLQJ� IRU� WKH�
³*DUGHQ�3DUNZD\�´�SUHYLRXVO\�FRGLILHG�DW�1�&��*HQ��6WDW��� ����
����E�����

*LYHQ� WKHVH� GHYHORSPHQWV�� WKH� GLVWULFW� FRXUW� GLUHFWHG� WKH�
SDUWLHV� WR EULHI� ZKHWKHU WKH� FRXUW� UHWDLQHG VXEMHFW� PDWWHU�
MXULVGLFWLRQ DQG� ZKHWKHU� WKH� 7XUQSLNH� $XWKRULW\� VWLOO� KDG� WKH�
SRZHU� WR� EXLOG� WKH� &RQQHFWRU� 7KH� SDUWLHV� XUJHG� WKH� FRXUW� WR�
UHVROYH� WKH� SHQGLQJ� PRWLRQV� IRU� VXPPDU\� MXGJPHQW�� DUJXLQJ� WKDW
WKH� 7XUQSLNH� $XWKRULW\� FRXOG� VWLOO� EXLOG� WKH� &RQQHFWRU� DV� DQ�
XQVSHFLILHG�SURMHFW�EHFDXVH�LW�UHPDLQHG�RQ�WKH�OLVW�RI�DSSURYHG�
SURMHFWV�DW�ERWK�WKH�VWDWH�DQG�ORFDO�OHYHOV�

7KH� FRXUW� SURFHHGHG� WR� WKH� PHULWV� DQG� JUDQWHG� WKH�
&RQVHUYDWLRQ� *URXSV¶� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� KROGLQJ� WKDW�
WKH� DOWHUQDWLYHV� DQDO\VLV� XQGHUO\LQJ� WKH� &RQQHFWRU� ³YLRODWHG�
1(3$� DQG� WKH� $3$� E\� XVLQJ� WKH� VDPH� VHW� RI� VRFLRHFRQRPLF� GDWD�
WKDW� DVVXPHG� FRQVWUXFWLRQ� RI� WKH� >&RQQHFWRU@� WR� DVVHVV� WKH�
HQYLURQPHQWDO� LPSDFWV� RI� WKH� %XLOG� DQG� 1R� %XLOG� DOWHUQDWLYHV�´��
-�$� ������7KH�GLVWULFW�FRXUW�DOVR�DJUHHG�ZLWK�WKH�&RQVHUYDWLRQ�
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*URXSV� WKDW� WKH� $JHQFLHV� IDLOHG� WR� DGHTXDWHO\� DVVHVV� DQG�
GLVFORVH�WKH�&RQQHFWRU¶V�HQYLURQPHQWDO�LPSDFWV��UHDVRQLQJ�WKDW��

>'@HIHQGDQWV
� IXQGDPHQWDO� DVVXPSWLRQ� WKDW� WKH�>&RQQHFWRU@�ZRXOG�KDYH�QR�HIIHFW�RQ�RYHUDOO�JURZWK�LQ�WKH� 0HWUROLQD� UHJLRQ�� XQVXSSRUWHG� E\� DQ\� HYLGHQFH�VKRZLQJ� FRPSOHWH� VDWXUDWLRQ� RI� WKH� UHJLRQ�� DQG� WKHLU�XVH�RI�WKH�JUDYLW\�PRGHO�WR�UHDOORFDWH�DVVXPHG�JURZWK�LQ� WKH� 1R� %XLOG� FRQGLWLRQ� FRQVWLWXWH� FOHDU� HUURU� DQG�YLRODWHV�1(3$�DQG�WKH�$3$�
-�$��������7KH�FRXUW�FRQVHTXHQWO\�YDFDWHG�WKH�5HFRUG�RI�'HFLVLRQ�
IRU�WKH�&RQQHFWRU��

)ROORZLQJ�WKH�GLVWULFW�FRXUW¶V�UXOLQJ��WKH�ODVW�GRPLQR�IHOO�
IRU� WKH� &RQQHFWRU� ZKHQ� LW� ZDV� UHPRYHG� IURP� ORFDO� DQG� VWDWH�
WUDQVSRUWDWLRQ�SODQV�� ZKLFK�LQ�WXUQ�PHDQW�WKDW�LW�ZDV�QR�ORQJHU�
HOLJLEOH�IRU�IHGHUDO�IXQGLQJ���,Q�VKRUW��WKH�&RQQHFWRU�QR ORQJHU�
KDV�WKH�VWDWXWRU\�DXWKRULW\�RU�IXQGLQJ�WR�SURFHHG���

,,��
1&'27�DSSHDOV�WKH�PHULWV�RI�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ���

%XW� SUHOLPLQDULO\�� LW� DOVR� FRQWHQGV� WKDW� WKH� FDVH� LV� QRZ� PRRW��
DQG� WKHUHIRUH� VHHNV� YDFDWXU� RI� WKH� GLVWULFW� FRXUW¶V� RUGHU�
JUDQWLQJ� VXPPDU\� MXGJPHQW� WR� WKH� &RQVHUYDWLRQ� *URXSV�� � %HFDXVH�
ZH�DJUHH�ZLWK�1&'27�WKDW�GHYHORSPHQWV�VXEVHTXHQW�WR�WKH�GLVWULFW�

� 7KH�&RXUW�GHFOLQHG�WR�JUDQW�LQMXQFWLYH�UHOLHI��ILQGLQJ�LW�XQQHFHVVDU\�JLYHQ�LWV�UXOLQJ�
� 7KH�SURMHFW�UHPDLQV�RQ�D������KRUL]RQ�\HDU�SODQ�SUHSDUHG�E\� ORFDO� DXWKRULWLHV�� EXW� LW� QRZ� WDNHV� WKH� IRUP� RI� D� ����PLOH�ORQJ�EULGJH�FURVVLQJ�IDFLOLW\�
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FRXUW¶V� UXOLQJ� UHQGHU� WKH DSSHDO� PRRW�� ZH� GR� QRW� DGGUHVV� WKH�
PHULWV�RI�WKH�GLVWULFW�FRXUW¶V�UXOLQJ�����

$UWLFOH� ,,,� OLPLWV� WKH� MXULVGLFWLRQ� RI� IHGHUDO� FRXUWV� WR�
FDVHV�DQG�FRQWURYHUVLHV���8�6��&RQVW��DUW��,,,�������FO�����³7KH�
GRFWULQH� RI� PRRWQHVV� RULJLQDWHV� LQ� $UWLFOH� ,,,
V� µFDVH¶� RU�
µFRQWURYHUV\¶� ODQJXDJH�´� � ,QFXPDD� Y�� 2]PLQW�� ���� )��G� ����� ����
��WK�&LU���������TXRWLQJ�'DLPOHU&KU\VOHU�&RUS��Y��&XQR������8�6��
����� ���� �������� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� � 7KXV��
³>W@R�UHPDLQ�D�MXVWLFLDEOH�FRQWURYHUV\��D�VXLW�PXVW�UHPDLQ�DOLYH�
WKURXJKRXW� WKH� FRXUVH� RI� OLWLJDWLRQ�� WR� WKH� PRPHQW� RI� ILQDO�
DSSHOODWH�GLVSRVLWLRQ�´ %DKQPLOOHU�Y��'HUZLQVNL������)��G�������
�������WK�&LU������� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

³>(@YHQ�LI�D�SODLQWLII�KDV�VWDQGLQJ�ZKHQ�KH�RU�VKH�ILOHV�D�
FRPSODLQW�� VXEVHTXHQW� HYHQWV� FDQ� PRRW� WKH� FODLP�´ 3DVKE\� Y��
'HOLD������)��G������������WK�&LU�������� ³$�FDVH�EHFRPHV�PRRW��
DQG�WKXV�GHSULYHV�IHGHUDO�FRXUWV�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ��
ZKHQ� WKH� LVVXHV� SUHVHQWHG� DUH� QR� ORQJHU� µOLYH¶� RU� WKH� SDUWLHV�
ODFN� D� OHJDOO\� FRJQL]DEOH� LQWHUHVW� LQ� WKH� RXWFRPH�´ ,G�
�LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG�� ,Q� RWKHU� ZRUGV�� D� FDVH� LV�
PRRW� ZKHQ� ³RXU� UHVROXWLRQ� RI� DQ� LVVXH� FRXOG� QRW� SRVVLEO\� KDYH�
DQ\�SUDFWLFDO�HIIHFW�RQ�WKH�RXWFRPH�RI�WKH�PDWWHU�´ 1RUIRON�6��
5\�� &R�� Y�� &LW\� RI� $OH[DQGULD�� ���� )��G� ����� ���� ��WK� &LU��
������
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1&'27� FRQWHQGV� WKDW� WKLV� FDVH� EHFDPH� PRRW� ZKHQ� ORFDO� DQG�
VWDWH� SODQQHUV� UHPRYHG� WKH� &RQQHFWRU� SURMHFW� IURP� WKHLU�
UHVSHFWLYH� WUDQVSRUWDWLRQ� LPSURYHPHQW� SODQV�� UHQGHULQJ� WKH�
&RQQHFWRU� ³QR� ORQJHU� HOLJLEOH� IRU� IHGHUDO� IXQGLQJ� RU�
FRQVWUXFWLRQ� UHJDUGOHVV� RI� WKH� PHULWV� RI� WKH� 1(3$� LVVXH� RQ�
DSSHDO�´� � $SSHOODQWV¶� %U�� DW� ��±���� � $W� RUDO� DUJXPHQW�� FRXQVHO�
IRU�1&'27�UHSUHVHQWHG�WKDW�³WKH�>5HFRUG�RI�'HFLVLRQ@�LV�UHDOO\�D�
QXOOLW\�´�DQG�IXUWKHU�WKDW�³>W@KLV�3URMHFW�LV�GHIXQFW���,W¶V�QR�
ORQJHU� PRYLQJ� IRUZDUG�´� � 6HH� DOVR $SSHOODQWV¶� %U�� DW� ��� �³7KH�
3URMHFW�������LV�QR�ORQJHU�YLDEOH´����

,Q�WXUQ��DOWKRXJK�WKH�&RQVHUYDWLRQ�*URXSV�FRQFHGH�WKDW�WKH�
&RQQHFWRU� QRZ� ODFNV� IXQGLQJ�� WKH\� VD\� WKDW� WKH� FDVH� VWLOO�
SUHVHQWV�D�OLYH�FRQWURYHUV\�EHFDXVH�WKH�5HFRUG�RI�'HFLVLRQ�WKDW�
DSSURYHG� WKH� SURMHFW� KDV� QRW� EHHQ� UHVFLQGHG� DQG� FRXOG� WKXV� ³EH�
XVHG� WR� DOORZ� FRQVWUXFWLRQ� RI� WKH� &RQQHFWRU� DW� D� ODWHU� GDWH�´��
$SSHOOHHV¶�%U��DW������$V�WKH\�VHH�LW��OLWWOH�PRUH�WKDQ�VKLIWLQJ�
SROLWLFDO� SULRULWLHV� DQG� IXQGLQJ� KLQGHU� 1&'27� IURP� XVLQJ� WKH�
5HFRUG� RI� 'HFLVLRQ� WR� EXLOG� WKH� &RQQHFWRU� RQ� WKH� EDVLV� RI� DQ�
DOOHJHGO\�IODZHG�1(3$�DQDO\VLV� :H�GR�QRW�DJUHH�

$V�WKLQJV�QRZ�VWDQG��WKH�&RQQHFWRU�IDFHV�PXOWLSOH�EDUULHUV�
WR�FRQVWUXFWLRQ� 7R�EH�EXLOW��LW�PXVW�RYHUFRPH�WKH�SRRU�UDQNLQJ�
LW�UHFHLYHG�XQGHU�WKH�QHZ�IXQGLQJ�IRUPXOD�HQDFWHG�E\�WKH�*HQHUDO�
$VVHPEO\�� ORFDO� DQG� VWDWH� SODQQHUV� PXVW� UHLQFRUSRUDWH� WKH�
&RQQHFWRU� LQWR� WKH� YDULRXV� ORFDO� DQG� VWDWH� WUDQVSRUWDWLRQ�
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LPSURYHPHQW� SODQV�� DQG WKH� VWDWH� OHJLVODWXUH� PXVW� UHDOORFDWH�
DERXW� ����� PLOOLRQ� WR� WKH� SURMHFW�� � 0RUHRYHU�� HYHQ� LI� WKHVH�
HYHQWV� FRPH� WR� SDVV�� FOHDULQJ� WKH� &RQQHFWRU¶V� SDWK� WR�
FRQVWUXFWLRQ��ZH�DUH�QRW�SHUVXDGHG�E\�WKH�*URXSV¶�DVVHUWLRQ�WKDW�
1(3$¶V� LPSOHPHQWLQJ� UHJXODWLRQV� DOORZ� WKH� $JHQFLHV� WR� FRQGXFW�
RQO\�D�³VXSHUILFLDO´�DQG�FXUVRU\�UHHYDOXDWLRQ�RI�WKH�&RQQHFWRU¶V�
5HFRUG� RI� 'HFLVLRQ�� � 6HH ��� &�)�5�� �� ��������E�� �UHTXLULQJ� D�
ZULWWHQ� HYDOXDWLRQ� RI� WKH� ILQDO� (QYLURQPHQWDO� ,PSDFW� 6WDWHPHQW�
LI� ³PDMRU� VWHSV� WR� DGYDQFH� WKH� DFWLRQ� �� �� �� KDYH� QRW� RFFXUUHG�
ZLWKLQ� WKUHH� \HDUV� DIWHU� WKH� DSSURYDO� RI� WKH� ILQDO� (,6´����
,QVWHDG��WKH�UHJXODWRU\�UHJLPH�XQGHU�ZKLFK�WKH�$JHQFLHV�RSHUDWH�
UHQGHUV� WKH� OLNHOLKRRG� WKDW� 1&'27� ZRXOG� SURFHHG� LPPHGLDWHO\� WR�
FRQVWUXFW� WKH� &RQQHFWRU� SXUVXDQW� WR� D� QRZ� IRXU�\HDU�ROG� 5HFRUG�
RI�'HFLVLRQ�H[FHHGLQJO\�UHPRWH�

8QGHU� WKHVH� FLUFXPVWDQFHV�� ZH� GHFOLQH� WKH� &RQVHUYDWLRQ�
*URXSV¶�UHTXHVW�WR�LVVXH�³DQ�RSLQLRQ�DGYLVLQJ�ZKDW�WKH�ODZ�ZRXOG�
EH�XSRQ�D�K\SRWKHWLFDO�VWDWH�RI�IDFWV�´��3UHLVHU�Y��1HZNLUN������
8�6�� ����� ���� ������� �TXRWLQJ� 1RUWK &DUROLQD� Y�� 5LFH�� ���� 8�6��
����� ��� �������� ³>:@H� PD\� RQO\� GHFLGH� FDVHV� WKDW� PDWWHU� LQ�
WKH� UHDO� ZRUOG�´� DQG� DV� VXFK�� FDQ� RIIHU� QR� UHOLHI� WR� WKH�
&RQVHUYDWLRQ� *URXSV� EHFDXVH� WKH� &RQQHFWRU� DQG� LWV� XQGHUO\LQJ�
1(3$� DQDO\VLV�� GHILFLHQW� RU� QRW�� SRVH� RQO\� K\SRWKHWLFDO� DQG�
VSHFXODWLYH�KDUP���1RUIRON������)��G�DW���� �LQWHUQDO�TXRWDWLRQ�
PDUNV�RPLWWHG���VHH�DOVR 3UHLVHU������8�6��DW������D�UHTXHVW�IRU�
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GHFODUDWRU\�UHOLHI�VXUYLYHV�D�PRRWQHVV�FKDOOHQJH�ZKHUH�WKH�IDFWV�
³VKRZ� WKDW� WKHUH� LV� D� VXEVWDQWLDO� FRQWURYHUV\�� EHWZHHQ� SDUWLHV�
KDYLQJ� DGYHUVH� OHJDO� LQWHUHVWV�� RI� VXIILFLHQW� LPPHGLDF\� DQG�
UHDOLW\� WR� ZDUUDQW� WKH� LVVXDQFH� RI� D� GHFODUDWRU\� MXGJPHQW´�
�LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG�� &RQQHFWLFXW� Y��
0DVVDFKXVHWWV������8�6�������������������$Q�LQMXQFWLRQ�³ZLOO�QRW�
EH�JUDQWHG�DJDLQVW�VRPHWKLQJ�PHUHO\�IHDUHG�DV�OLDEOH�WR�RFFXU�DW�
VRPH�LQGHILQLWH�WLPH�LQ�WKH�IXWXUH�´���

,Q� VXP�� JLYHQ� WKH� UHPRWH� SRVVLELOLW\� WKDW� WKH� &RQQHFWRU�
FRXOG� SURFHHG� SXUVXDQW� WR� WKH� DOOHJHGO\� GHILFLHQW� 5HFRUG� RI�
'HFLVLRQ�� DQG� JLYHQ� 1&'27¶V� UHSUHVHQWDWLRQV� RQ� DSSHDO� WKDW� WKH�
&RQQHFWRU� LV� QR� ORQJHU� YLDEOH�� ZH� FDQQRW� DJUHH� ZLWK� WKH�
&RQVHUYDWLRQ� *URXSV� WKDW� ³>U@HYLYDO� RI� WKH� &RQQHFWRU� LV� D� UHDO�
SRVVLELOLW\�´��$SSHOODQWV¶ %U��DW������7KLV�FDVH�LV�PRRW�

,,,�
:H� WXUQ� QRZ� WR� ZKHWKHU� ZH� VKRXOG� YDFDWH� WKH� GLVWULFW�

FRXUW¶V�MXGJPHQW���7KH�&RQVHUYDWLRQ�*URXSV�FRQWHQG�WKDW�HYHQ�LI�
WKH�FDVH�LV�PRRW��YDFDWXU�LV�LPSURSHU�EHFDXVH�WKH�FLUFXPVWDQFHV�
WKDW� GHSULYH� XV� RI� VXEMHFW� PDWWHU� MXULVGLFWLRQ� DUH� QRW� WKH�
SURGXFW� RI� ³KDSSHQVWDQFH�´� EXW� UDWKHU� WKH� GLUHFW� UHVXOW� RI�
1&'27¶V� OREE\LQJ� DQG� GHFLVLRQV� ,Q� RWKHU� ZRUGV�� WKH� *URXSV�
DUJXH�WKDW�1&'27�FRQWULEXWHG�WR�WKH�&RQQHFWRU¶V�GHPLVH��PRRWLQJ�
WKLV� FDVH�� � %XW� DV� ZH� H[SODLQ�� ZH� GR� QRW� WKLQN� LW� SURSHU� WR�
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LPSXWH� WKH� DFWLRQV� RI� VWDWH� OHJLVODWRUV� DQG� ORFDO� SODQQHUV� WR�
1&'27�� � $FFRUGLQJO\�� ZH� VKDOO� YDFDWH� WKH� GLVWULFW� FRXUW¶V�
MXGJPHQW�

$�
2XU� ³FXVWRPDU\� SUDFWLFH� ZKHQ� D� FDVH� LV� UHQGHUHG� PRRW� RQ�

DSSHDO� LV� WR� YDFDWH� WKH� PRRW� DVSHFWV� RI� WKH� ORZHU� FRXUW
V�
MXGJPHQW�´� � 1RUIRON�� ���� )��G� DW� ����� � ,Q� VXFK� FLUFXPVWDQFHV��
WKH� HTXLWDEOH� UHPHG\� RI� YDFDWXU� ³µFOHDUV� WKH� SDWK� IRU� IXWXUH�
UHOLWLJDWLRQ� RI� WKH� LVVXHV� EHWZHHQ� WKH� SDUWLHV�¶´� � $OYDUH]� Y��
6PLWK�� ���� 8�6�� ���� ��� ������� �TXRWLQJ� 8QLWHG� 6WDWHV� Y��
0XQVLQJZHDU������8�6�������������������

7KH� 6XSUHPH� &RXUW�� KRZHYHU�� KDV� UHFRJQL]HG� H[FHSWLRQV� WR�
WKLV�JHQHUDO�SUDFWLFH�LQ�LQVWDQFHV�ZKHUH�PRRWQHVV�RFFXUV�WKURXJK�
WKH� YROXQWDU\� DFWLRQ� RI� WKH� ORVLQJ� SDUW\�� UDWKHU� WKDQ� WKURXJK�
KDSSHQVWDQFH�� � 6HH 8�6�� %DQFRUS� 0RUWJ�� &R�� Y�� %RQQHU� 0DOO�
3
VKLS�� ���� 8�6�� ���� ��� ������� �³>0@RRWQHVV� E\� UHDVRQ� RI�
VHWWOHPHQW� GRHV� QRW� MXVWLI\� YDFDWXU� RI� D� MXGJPHQW� XQGHU�
UHYLHZ�´��� .DUFKHU� Y�� 0D\�� ���� 8�6�� ���� ��±��� ������� �YDFDWXU�
LQDSSURSULDWH� ZKHQ� ORVLQJ� SDUW\� IDLOV� WR� SXUVXH� LWV� DSSHDO����
&RQVLVWHQW�ZLWK�WKDW�SUHFHGHQW��ZH�WRR�KDYH�VDLG�WKDW�³µYDFDWXU�
QRUPDOO\� LV� QRW� DSSURSULDWH� �� �� �� ZKHQ� WKH� ORVLQJ� SDUW\
V�
GHOLEHUDWH� DFWLRQV� KDYH� UHQGHUHG� PRRW� DQ� RWKHUZLVH� OLYH�
FRQWURYHUV\�¶´� � 8QLWHG� 6WDWHV� Y�� 6SULQJHU�� ���� )��G� ����� ����
��WK� &LU�� ������ �TXRWLQJ� 5HPXV� -RLQW� 9HQWXUH� Y�� 0F$QDOO\�� ����
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)��G������������WK�&LU�����������³7KH�UDWLRQDOH�IRU�WKLV�UXOH�LV�
WKDW� DSSHOODQWV� VKRXOG� QRW� EH� DOORZHG� WR� HVFDSH� WKH� SUHFOXVLYH�
HIIHFW�RI�DQ�DGYHUVH�GLVWULFW�FRXUW�MXGJPHQW�VLPSO\�E\�WDNLQJ�D�
XQLODWHUDO� DFWLRQ� GXULQJ� WKH� SHQGHQF\� RI� WKHLU� DSSHDO� WR� PRRW�
WKH�PDWWHU�´��,G� DW�����

+RZHYHU��ZKHUH�³DSSHOODWH�UHYLHZ�RI�WKH�DGYHUVH�UXOLQJ�ZDV�
SUHYHQWHG� E\� µWKH� YDJDULHV� RI� FLUFXPVWDQFH�¶´� YDFDWXU� UHPDLQV�
DYDLODEOH�� ³VXEMHFW� �� �� �� WR� FRQVLGHUDWLRQV� RI� WKH� SXEOLF�
LQWHUHVW�´� � 9DOHUR� 7HUUHVWULDO� &RUS�� Y�� 3DLJH�� ���� )��G� �����
���±��� ��WK� &LU�� ������ �TXRWLQJ� %DQFRUS�� ���� 8�6�� DW� �������
7KXV�� ZKHQ� GHWHUPLQLQJ� WKH� SURSULHW\� RI� YDFDWXU� LQ� D� PRRW�
DSSHDO�� RXU� GHFLVLRQ� LV� ³LQIRUPHG� DOPRVW� HQWLUHO\�� LI� QRW�
HQWLUHO\�� E\� WKH� WZLQ� FRQVLGHUDWLRQV� RI� IDXOW� DQG� SXEOLF�
LQWHUHVW�´��,G� DW������

%�
7KH� &RQVHUYDWLRQ� *URXSV� FRQWHQG� WKDW� YDFDWXU� LV�

LQDSSURSULDWH� EHFDXVH� 1&'27� ³FRQWULEXWHG� WR� WKH� PRRWQHVV� RI�
ZKLFK� WKH\� QRZ� FRPSODLQ�´� E\� OREE\LQJ� WKH� *HQHUDO� $VVHPEO\� IRU�
WKH� HQDFWPHQW� RI� WKH� QHZ� WUDQVSRUWDWLRQ� IXQGLQJ� VWDWXWH� DQG�
IRUPDOO\� DSSURYLQJ� WKH� &RQQHFWRU¶V� UHPRYDO� IURP� WKH� VWDWH¶V�
WUDQVSRUWDWLRQ� LPSURYHPHQW� SURJUDP�� � $SSHOOHHV¶� %U�� DW� ���� � :H�
GR�QRW�DJUHH�

:H�GLVSHO�ILUVW�WKH�*URXSV¶�DVVHUWLRQ�WKDW�1&'27¶V�VXSSRUW�
RI�WUDQVSRUWDWLRQ�IXQGLQJ�UHIRUP²FKDUDFWHUL]HG�E\�WKH�*URXSV DV�
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DQ� ³LQWHQWLRQDO� LQWHUFHVVLRQ� LQ� WKH� OHJLVODWLYH� SURFHVV´²LV�
VXIILFLHQW� WR� LPSXWH� WKH� DFWLRQV� RI� WKH� *HQHUDO� $VVHPEO\� WR�
1&'27�� � ,G� 7R� WKH� FRQWUDU\�� RXU� SUHFHGHQW� FRXQVHOV� DJDLQVW�
FRQIODWLQJ�WKH�DFWLRQV�RI�D�VWDWH�H[HFXWLYH�HQWLW\�ZLWK�WKRVH�RI�
D�VWDWH�OHJLVODWXUH���9DOHUR������)��G�DW������

,Q� 9DOHUR�� WKH� DSSHOODQW� FRUSRUDWLRQ� EURXJKW� VXLW� DJDLQVW�
YDULRXV� :HVW� 9LUJLQLD� H[HFXWLYH� DJHQFLHV�� FKDOOHQJLQJ� WKH�
FRQVWLWXWLRQDOLW\� RI� FHUWDLQ� SURYLVLRQV� RI� WKH� :HVW� 9LUJLQLD�
&RGH� SHUWDLQLQJ� WR� ZDVWH� GLVSRVDO� DQG PDQDJHPHQW� UHJXODWLRQ���
,G� 7KH�GLVWULFW�FRXUW�GHFODUHG�WKH�SURYLVLRQV�FRQVWLWXWLRQDOO\�
LQYDOLG� DQG� LVVXHG� D� SHUPDQHQW� LQMXQFWLRQ� SURKLELWLQJ� WKHLU�
HQIRUFHPHQW���,G� 6KRUWO\�DIWHU�MXGJPHQW�ZDV�HQWHUHG��WKH�:HVW�
9LUJLQLD� /HJLVODWXUH� UHYLVHG� WKH� HQMRLQHG� SURYLVLRQV�� PRRWLQJ�
WKH�FDVH�DQG�SURPSWLQJ�WKH�H[HFXWLYH�DJHQFLHV�WR�VHHN�YDFDWXU�RI�
WKH�DGYHUVH�GHFLVLRQ���,G�

2Q�DSSHDO��ZH�DIILUPHG�WKH�GLVWULFW�FRXUW¶V�YDFDWXU�RI�LWV�
GHFLVLRQ�� GLVWLQJXLVKLQJ� H[SOLFLWO\� EHWZHHQ� WKH� DFWLRQV� RI� WKH�
VWDWH�OHJLVODWXUH�LQ�DPHQGLQJ�WKH�VWDWXWRU\�SURYLVLRQV�DW�LVVXH��
WKHUHE\� PRRWLQJ� WKH� FDVH�� IURP� WKH� DFWLRQV� RI� WKH� GHIHQGDQW�
VWDWH� H[HFXWLYH� RIILFLDOV�� KROGLQJ� WKDW� ³GHIHQGDQW� VWDWH�
H[HFXWLYH�RIILFLDOV�DUH�LQ�D�SRVLWLRQ�DNLQ�WR�D�SDUW\�ZKR�ILQGV�
LWV�FDVH�PRRWHG�E\�µKDSSHQVWDQFH�¶�UDWKHU�WKDQ�HYHQWV�ZLWKLQ�LWV�
FRQWURO�´��,G� DW������LQWHUQDO�TXRWDWLRQ�PDUNV RPLWWHG�����$V�D�
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UHVXOW��ZH�FRQFOXGHG�WKDW�WKH�SULQFLSDO�FRQVLGHUDWLRQ�RI�³IDXOW´�
FRXQVHOHG�LQ�IDYRU�RI�YDFDWXU���,G��

6LPLODUO\�� KHUH�� 1&'27�� D� VWDWH� H[HFXWLYH� DJHQF\�� LV� D�
VHSDUDWH�HQWLW\�IURP�WKH�1RUWK�&DUROLQD�*HQHUDO�$VVHPEO\���7KDW�
1&'27� OREELHG� WKH� *HQHUDO� $VVHPEO\� LQ� VXSSRUW� RI� WKH�
WUDQVSRUWDWLRQ� IXQGLQJ� UHIRUP� GRHV� QRW� DOWHU� WKLV� FHQWUDO�
GLVWLQFWLRQ�� QRU� GRHV� LW� ZDUUDQW� WKH� FRQFOXVLRQ� WKDW� 1&'27�
³FDXVHG´� WKH� &RQQHFWRU¶V� GHPLVH�� � 6HH &KHP�� 3URGXFHUV� 	�
'LVWULEV�� $VV
Q� Y�� +HOOLNHU�� ���� )��G� ����� ���� ��WK� &LU�� ������
�³/REE\LQJ� &RQJUHVV� RU� D� VWDWH� OHJLVODWXUH� FDQQRW� EH� YLHZHG� DV�
µFDXVLQJ¶� VXEVHTXHQW� OHJLVODWLRQ� IRU� SXUSRVHV� RI� WKH� YDFDWXU�
LQTXLU\� $WWULEXWLQJ� WKH� DFWLRQV� RI D� OHJLVODWXUH� WR� WKLUG�
SDUWLHV� UDWKHU� WKDQ� WR� WKH� OHJLVODWXUH� LWVHOI� LV� RI� GXELRXV�
OHJLWLPDF\ �������´��

,Q�VXP��WR�WKH�H[WHQW�WKDW�WKH�HQDFWPHQW�RI�WUDQVSRUWDWLRQ�
IXQGLQJ� UHIRUP� KHOSHG� WR� UHQGHU� WKLV� FDVH� PRRW�� ZH� YLHZ� LW� DV�

� 2XU�VLVWHU�FLUFXLWV�KDYH�DOVR�GLVWLQJXLVKHG�WKH�DFWLRQV�RI�DQ H[HFXWLYH� HQWLW\� IURP WKRVH� RI� WKH� OHJLVODWXUH� IRU� SXUSRVHV�RI� WKH� ³YROXQWDU\� DFWLRQ´� SUHVXPSWLRQ� DJDLQVW� YDFDWXU� 6HH��H�J�� .KRGDUD� (QYWO��� ,QF�� Y�� %HFNPDQ�� ���� )��G� ����� ���� ��G�&LU�� ������ �YDFDWLQJ� D� ORZHU� FRXUW¶V� MXGJPHQW� DV� PRRWHG� E\�OHJLVODWLYH� DPHQGPHQW� DQG� UHMHFWLQJ� WKH� DSSHOOHH¶V� DVVHUWLRQ�WKDW�WKH�DSSHOODQW�)HGHUDO�$YLDWLRQ�$VVRFLDWLRQ�³PLVXVH>G@�������WKH� OHJLVODWLYH� SURFHVV´� WR� HQFRXUDJH� &RQJUHVV� WR� DPHQG� WKH�FKDOOHQJHG� VWDWXWH� ³WR� IUXVWUDWH� DQ� XQIDYRUDEOH� MXGJPHQW´���1DW
O�%ODFN�3ROLFH�$VV
Q�Y��'LVWULFW�RI�&ROXPELD������)��G���������� �'�&�� &LU�� ������ �SUHVXPSWLRQ� DJDLQVW� YDFDWXU� ³LV� XVXDOO\�LQDSSOLFDEOH� ZKHQ� OHJLVODWLYH� DFWLRQ� PRRWV� D� FDVH� DQG� WKH�JRYHUQPHQW�VHHNV�YDFDWXU´��
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WKH� FRQVHTXHQFH� RI� DFWLRQV� RI WKH� 1RUWK� &DUROLQD� *HQHUDO�
$VVHPEO\��QRW�1&'27�� 6HH 5LR�*UDQGH�6LOYHU\�0LQQRZ�Y��%XUHDX�RI�
5HFODPDWLRQ�� ���� )��G� ������ ����� ���WK� &LU�� ������ �³>7@KH� DFWV�
RI� WKH� OHJLVODWXUH� DUH� QRW� WKH� DFWV� RI� H[HFXWLYH� EUDQFK�
DJHQFLHV��VWDWHV��RU�SULYDWH�SDUWLHV�´����

:H� WXUQ� QH[W� WR� WKH� *URXSV¶� DVVHUWLRQ� WKDW� YDFDWXU� LV�
LQDSSURSULDWH� EHFDXVH� 1&'27� LQWHQWLRQDOO\� PRRWHG� WKH� FDVH� ZKHQ�
LW� DSSURYHG� WKH� UHPRYDO� RI� WKH� &RQQHFWRU� IURP� WKH� VWDWH¶V�
WUDQVSRUWDWLRQ�LPSURYHPHQW�SURJUDP���7ZR�SRLQWV�UHDGLO\�GLVSHQVH�
ZLWK� WKLV� DUJXPHQW�� ���� SODQQHUV� DW� WKH� ORFDO� OHYHO� UHWDLQ�
GLVFUHWLRQ� RYHU� ZKLFK� SURMHFWV� WR� LQFOXGH� LQ� WKHLU�
WUDQVSRUWDWLRQ� LPSURYHPHQW� SODQV�� ��� &�)�5�� �� ��������D��� DQG�
���� IHGHUDO� UHJXODWLRQV� UHTXLUH� WKDW� DQ� DSSURYHG� ORFDO�
WUDQVSRUWDWLRQ� SODQ� EH� LQFOXGHG� LQ� WKH� VWDWH¶V� WUDQVSRUWDWLRQ�
LPSURYHPHQW�SURJUDP�ZLWKRXW�FKDQJH���6HH ���&�)�5������������E����
$V� VXFK�� DOWKRXJK� 1&'27� DSSURYHG� WKH� &RQQHFWRU¶V� UHPRYDO� IURP�
LWV� VWDWHZLGH� SODQ�� WKDW� UHVXOW� ZDV� D� IDLW� DFFRPSOL� IROORZLQJ�
WKH� ORFDO� SODQQLQJ� DJHQF\¶V� GHFLVLRQ� WR� UHPRYH� WKH� &RQQHFWRU�
IURP� LWV� WUDQVSRUWDWLRQ� SODQ�� � 3XW� VLPSO\�� 1&'27� GLG� QRW� DFW�
YROXQWDULO\�WR�PRRW�WKLV�FDVH��

&��
)LQDOO\�� ZH� FRQVLGHU� WKH� SXEOLF� LQWHUHVW�� � :H� KDYH�

UHFRJQL]HG� WKDW� ³WKHUH� LV� D� VXEVWDQWLDO� SXEOLF� LQWHUHVW� LQ�
MXGLFLDO�MXGJPHQWV�´��9DOHUR������)��G�DW�������7KLV�LV�EHFDXVH�
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³>M@XGLFLDO�SUHFHGHQWV�DUH�SUHVXPSWLYHO\�FRUUHFW�DQG�YDOXDEOH�WR�
WKH� OHJDO� FRPPXQLW\� DV� D� ZKROH�´� � ,G� �TXRWLQJ� %DQFRUS�� ����
8�6�� DW� ����� � ,Q� %DQFRUS�� WKH� 6XSUHPH� &RXUW¶V� FRQFHUQ� IRU� WKH�
SXEOLF� LQWHUHVW� OHG� WKH� &RXUW� WR� ZLWKKROG WKH� UHPHG\� RI�
DSSHOODWH�YDFDWXU�IURP�WKH�ORVLQJ�SDUW\�ZKR�KDG�PRRWHG�WKH�FDVH�
WKURXJK� VHWWOHPHQW�� WKHUHE\� ³YROXQWDULO\� IRUIHLW>LQJ@� KLV� OHJDO�
UHPHG\�E\�WKH�RUGLQDU\�SURFHVVHV�RI�DSSHDO�RU�FHUWLRUDUL�´������
8�6�� DW� ���� � 7KH� &RXUW� UHDVRQHG� WKDW� HPSOR\LQJ� WKH� UHPHG\� RI�
YDFDWXU� LQ� WKDW� LQVWDQFH� FRQVWLWXWHG� ³D� UHILQHG� IRUP� RI�
FROODWHUDO� DWWDFN� RQ� WKH� MXGJPHQW´� WKDW� ZRXOG� ³GLVWXUE� WKH�
RUGHUO\�RSHUDWLRQ�RI�WKH�IHGHUDO�MXGLFLDO�V\VWHP�´�DQG�WKHUHIRUH�
GLG�QRW�VHUYH�WKH�SXEOLF�LQWHUHVW���,G� DW������

7KLV�FRQFHUQ��KRZHYHU��GLG�QRW�SUHYHQW�WKH�&RXUW�LQ�%DQFRUS
IURP� ³VWDQG>LQJ@� E\´� WKH� SURSRVLWLRQ� WKDW� ³PRRWQHVV� E\�
KDSSHQVWDQFH�SURYLGHV�VXIILFLHQW�UHDVRQ�WR�YDFDWH�´��,G� DW�����
��� Q��� �FLWLQJ� 0XQVLQJZHDU�� ���� 8�6�� DW� ��±����� � :H� VHH� QR�
UHDVRQ� WR� GHSDUW� IURP� WKDW� JHQHUDO� SULQFLSOH� KHUH�� � %HFDXVH�
HYHQWV� EH\RQG� WKH� SDUWLHV¶� FRQWURO� KDYH� PRRWHG� WKLV� DSSHDO��
OHDYLQJ� WKH� GLVWULFW� FRXUW¶V� GHFLVLRQ� XQGLVWXUEHG� ZRXOG� QRW�
VHUYH�WKH�SXEOLF�LQWHUHVW���

,9��
)RU� WKH� UHDVRQV� JLYHQ�� ZH� YDFDWH� WKH� GLVWULFW� FRXUW¶V�

MXGJPHQW�DQG�UHPDQG�WKH�FDVH�ZLWK�LQVWUXFWLRQV�WKDW�WKH�GLVWULFW�
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FRXUW�GLVPLVV�WKH�DFWLRQ���6HH 0HOOHQ�Y��%XQWLQJ������)��G������
������WK�&LU���������³,I�D�FODLP�EHFRPHV�PRRW�DIWHU�WKH�HQWU\�RI�
D�GLVWULFW�FRXUW
V�ILQDO�MXGJPHQW�DQG�SULRU�WR�WKH�FRPSOHWLRQ�RI�
DSSHOODWH� UHYLHZ�� ZH� JHQHUDOO\� YDFDWH� WKH� MXGJPHQW� DQG� UHPDQG�
IRU�GLVPLVVDO�´��

9$&$7('�$1'�5(0$1'(':,7+�,16758&7,216�


