
IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 

No. 13-30544 
 
 

LEONARD BROUSSARD; BERTHA THIBODEAUX,  
 

Plaintiffs - Appellants 
v. 

 
DOW CHEMICAL COMPANY, 

 
Defendant - Appellee 

 
 
 

 
Appeal from the United States District Court 

for the Western District of Louisiana 
USDC No. 2:11-CV-01446 

 
 
Before BARKSDALE, PRADO, and HAYNES, Circuit Judges. 

PER CURIAM:*

Leonard Broussard and Bertha Thibodeaux filed this diversity action 

against The Dow Chemical Company and other entities for damages caused by 

their activities on land owned by Broussard and Thibodeaux.  Summary 

judgment was awarded Dow on whether Broussard had a right to sue for 

damages to land acquired after the alleged damage occurred and the mineral 

lease had expired, and where that lease did not contain a stipulation pour 

autrui (third-party beneficiary).  (The district court noted Thibodeaux 

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 
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disclaimed any interest in the land on which Dow had conducted its operations; 

she appears with Broussard, however, on the notice of appeal and seems to 

assert a claim here.  But, because Thibodeaux, in district court, disclaimed an 

interest in the land at issue, only Broussard’s claims are addressed.)   

After Broussard appealed the summary judgment in January 2013, his 

unopposed motion to dismiss his appeal without prejudice was granted.  The 

district court then severed the claims against Dow in April 2013, and 

Broussard appealed on 30 April.   

Broussard challenges the summary judgment, including claiming the 

district court erred in not allowing him to present parol evidence regarding the 

intent of prior owners to transfer the right to sue in the sales contracts.  

Essentially for the reasons stated by the district court, the judgment is 

AFFIRMED.   

I. 

In August 1963, Agnes Benoit Harpin and Anthony H. Harpin signed a 

mineral lease with Dow, covering “that certain tract or parcel of land 

containing 51 acres, more or less, being situated in Section 13, Township 12 

South, Range 4 West . . . .”  The lease provided in clauses eight and nine: 

8. The Lessee shall be responsible for all damages of 
Lessor caused by Lessee’s operations. 

9. All provisions hereof shall extend to and bind the 
successors and assigns (in whole or in part) of Lessor 
and Lessee; but regardless of any actual constructive 
notice on the part of Lessee, no change in the 
ownership of the land or any interest therein or change 
in the capacity or status of Lessor, either resulting 
from sale, inheritance, interdiction, emancipation, 
attainment of majority, or otherwise, shall impose any 
additional burden on Lessee . . . . 
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Dow drilled one well on the property.  Beginning in December 1966, that 

well produced natural gas before it was plugged and abandoned in May 1975.  

No further operations were conducted pursuant to the lease; and Dow released 

all acreage subject to the lease in February 1977. 

In March 2000, after her father, Anthony H. Harpin, died, Julie Kathryn 

Harpin Smith (who later married and took the surname Sorrell) became owner 

of the land via judgment of possession.  It stated Sorrell was “recognized as the 

sole owner and [] sent into possession of decedent’s separate property”, which 

included the land in issue.  Sorrell immediately sold the tract to her aunt and 

uncle, the Fuseliers.  The private act of sale, in which Sorrell conveyed the land 

to the Fuseliers, states in pertinent part:   

[Sorrell] does by these presents Grant, Bargain, Sell, 
Assign, Transfer, Convey, Setover and Deliver unto 
[Fuseliers] all and singular the following described 
property, together with all the buildings, 
improvements, appurtenances and privileges thereon 
and thereto belonging, or in anywise appertaining . . . 
[and] 
. . . with full and general warranty of title, and with 
full subrogation to all of the rights and actions in 
warranty against any and all former owners and 
vendors. 
 

By cash deed in August 2009, the Fuseliers sold the land to Appellant, 

Broussard, and Jenny Lee Sonnier Broussard.  The deed contains the following 

language, which provided 

a complete transfer and subrogation of all rights 
(including all rights to claim and sue for damages of 
any nature relating to or concerning the property and 
any other right or action related to the previous 
ownership of the property) and actions, whether 
liberative or acquisitive, against all former owners 
and/or proprietors of the property, any tenants who 
use the property with or without permission . . . 
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[and granted] 
. . . full subrogation to all the rights of warranty and 
all other rights as held herein by [Fuseliers].   
 

In  June  2012,  Sorrell  provided  a  declaration, pursuant to 28 U.S.C.  

§ 1746 (unsworn declarations under penalty of perjury), stating:  “When I 

inherited the Property, I inherited and was assigned all of the personal rights 

held by my father, including any rights my father had against any prior owners 

of mineral leases on the Property”.  Sorrell continued:  “I sold and conveyed 

[the land] to [the Fuseliers, and] . . . the only right that I did not co[n]vey was 

a 50% interest in the mineral rights on the property.  No other rights, 

privileges, or prior assignments were held back or otherwise excluded—

expressly or by implication, from the conveyance”.  William Fuselier, her uncle, 

also provided a declaration, stating:  “When I purchased said land, I believed 

that I purchased all rights associated with the land, including any personal 

rights and privileges associated with the land”. 

On 28 June 2011, this action was filed in Louisiana state court, against 

Dow and other entities.  Broussard sought damages, claiming, inter alia, 

defendants’ conduct and activities:  unreasonably deprived him of the use of 

his property; constituted a private nuisance; violated the good faith 

requirement inherent in both the mineral lease and right-of-way agreements 

between the prior owners of the land and defendants; represented a wanton or 

reckless disregard for public safety; and constituted a trespass.   

Several defendants gave notice of removal on 9 August 2011, to which 

Dow consented.  Dow moved for summary judgment in June 2012, contending:  

Plaintiffs were not the owners of the property at the 
time the alleged damage to the property was inflicted 
by Dow, and therefore the subsequent purchaser 
doctrine applies to them.  Plaintiffs do not have a 
personal right of action against Dow for damages.  
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Further, Plaintiffs did not receive an express 
subrogation or assignment of the right to sue for 
damages from the former property owners.  
 

 Summary judgment was awarded Dow that December.  Broussard v. 

Dow Chem. Co., No. 2:11-CV-01446, 2012 WL 6042535 (W.D. La. 3 Dec. 2012).  

In doing so, the court structured its ruling in three sections:  the conveyance, 

vel non, of the right to sue Dow, id. at *3-7; the applicability of the parol-

evidence rule, id. at *7-9; and the validity, vel non, of Broussard’s reformation 

claim, id. at *9.   

Regarding the first point, the court focused on the primary disagreement 

between the parties:  whether the right to sue passed between Sorrell and the 

Fuseliers, and from them to Broussard. Id. at *3, *6-7.  Dow maintained the 

right could only transfer by express written assignment because the lease had 

terminated before the Fuseliers or Broussard bought the land.  Id. at *3.  

According to Dow, the absence of such express language in the sales contract 

to the Fuseliers foreclosed the possibility of Broussard’s ever enjoying the right 

to sue Dow.  Id.  Broussard countered Sorrell had properly assigned the right 

to sue to the Fuseliers, who then assigned that right to Broussard in the 

contract of sale.  Id.  Furthermore, Broussard maintained any ambiguity in the 

contracts of sale could be clarified by reference to parol evidence.  Id. at *7.   

The district court considered relevant Louisiana case law, including 

Louisiana Supreme Court cases Eagle Pipe & Supply, Inc. v. Amerada Hess 

Corp., 2010-2267 (La. 10/25/11); 79 So. 3d 246, reh’g denied (13 Jan. 2012), and 

Prados v. S. Cent. Bell Tel. Co., 329 So. 2d 744 (La. 1975), as well as the 

Louisiana third circuit case Lejeune Bros., Inc. v. Goodrich Petroleum Co., LLC, 

2006-1557 (La. App. 3 Cir. 11/28/07); 981 So. 2d 23, writ denied, 2008-0298 (La. 

4/4/08); 978 So. 2d 327.  Id. at *3-5.  Analogizing to the situation in Lejeune, 

where the court found previous landowners could not transfer the right to sue 
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to an assignee when the lease had expired, the district court ruled Broussard 

could not have been assigned the right to sue Dow.  Id. at *6.   

As for the third-party-beneficiary claim, the court considered paragraphs 

eight and nine of the mineral lease, analogized again to Lejeune, and ruled “the 

mineral lease indicates that Dow’s liability will not go beyond the damages of 

the lessor” and the language referring to rights passing to successors or assigns 

did not apply to either the Fuseliers or Broussard because neither was an 

assignee of the lease.  Id. at *6-7 (emphasis in original).  Because the right to 

sue is a personal right, the court reasoned, it must be expressly assigned and 

cannot be “implicitly conveyed”; therefore, in the absence of an express 

assignment, the court held Broussard could not receive the right to sue Dow 

for damages stemming from its activities and operations on the land.  Id. at *7. 

Relying on its ruling on the first point, the court held parol evidence was 

inapplicable where the subsequent-purchaser rule required express 

assignment of the right to sue in the contract.  Id. at *8.  To allow parol 

evidence to subsequently inject the right to sue into contracts would have 

“potential[ly] far-reaching consequences” and “essentially completely nullify 

the longstanding ‘express assignment’ requirement”.  Id.   

The third point is not at issue in this appeal.  In any event, the court held 

Broussard could not bring a reformation action to reform the terms of the 

contract between Sorrell and the Fuseliers to reflect an express subrogation of 

the right to sue, because the ten-year prescriptive period had passed.  Id. at *9. 

II. 

The challenged summary judgment is reviewed de novo, applying the 

same standard as did the district court.  E.g., Feist v. La., Dep’t of Justice, Office 

of the Atty. Gen., 730 F.3d 450, 452 (5th Cir. 2013).  Summary judgment is 

appropriate when “there is no genuine dispute as to any material fact and the 
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movant is entitled to judgment as a matter of law”.  FED. R. CIV. P. 56(a).  In 

determining whether to grant a motion for summary judgment, the court views 

the facts and evidence in the light most favorable to Broussard, the non-

movant.  E.g., Dameware  Dev., LLC v. Am. Gen. Life Ins. Co., 688 F.3d 203, 

206-07 (5th Cir. 2012).   

III. 

Having reviewed the record and briefs, and listened to oral argument, 

and essentially for the reasons stated by the district court in its well-reasoned 

opinion, the judgment is AFFIRMED. 
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UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

BILL OF COSTS

NOTE: The Bill of Costs is due in this office within 14 days from the date of the
opinion, See FED. R. APP. P. & 5  CIR. R. 39. Untimely bills of costs must beTH

accompanied by a separate motion to file out of time, which the court may deny.

_______________________________________________ v. __________________________________________  No. _____________________

The Clerk is requested to tax the following costs against: _________________________________________________________________________________________

COSTS TAXABLE  UNDER

Fed. R. App. P. & 5  Cir. R. 39th

REQUESTED ALLOWED

(If different from amount requested)

No. of Copies Pages Per Copy Cost per Page* Total Cost No. of
Documents

Pages per
Document

Cost per Page* Total Cost

Docket Fee ($450.00)

Appendix or Record Excerpts

Appellant’s Brief

Appellee’s Brief

Appellant’s Reply Brief

Other:

Total $ ________________ Costs are taxed in the amount of $ _______________

Costs are hereby taxed in the amount of $ _______________________ this ________________________________ day of __________________________, ___________.

LYLE W.CAYCE , CLERK                                                        

State of

County of _________________________________________________ By ____________________________________________

Deputy Clerk                                 

I _____________________________________________________________, do hereby swear under penalty of perjury that the services for which fees have been charged were
incurred in this action and that the services for which fees have been charged were actually and necessarily performed. A copy of this Bill of Costs was this day mailed to
opposing counsel, with postage fully prepaid thereon.  This _______________ day of ________________________________, ______________.

_____________________________________________________________________
(Signature)                                                            

*SEE REVERSE SIDE FOR RULES
GOVERNING TAXATION OF COSTS Attorney for __________________________________________                   
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FIFTH CIRCUIT RULE 39

39.1 Taxable Rates.  The cost of reproducing necessary copies of the brief, appendices, or record excerpts shall be taxed at a rate not higher than $0.15 per page, including cover,
index, and internal pages, for any for of reproduction costs.  The cost of the binding required by 5  CIR. R. 32.2.3that mandates that briefs must lie reasonably flat when open shallTH

be a taxable cost but not limited to the foregoing rate.  This rate is intended to approximate the current cost of the most economical acceptable method of reproduction generally
available; and the clerk shall, at reasonable intervals, examine and review it to reflect current rates.  Taxable costs will be authorized for up to 15 copies for a brief and 10 copies
of an appendix or record excerpts, unless the clerk gives advance approval for additional copies.

39.2 Nonrecovery of Mailing and Commercial Delivery Service Costs.  Mailing and commercial delivery fees incurred in transmitting briefs are not recoverable as taxable costs.

39.3 Time for Filing Bills of Costs.  The clerk must receive bills of costs and any objections within the times set forth in FED . R. APP. P. 39(D).  See 5  CIR. R. 26.1.TH

FED . R. APP. P. 39. COSTS

(a) Against Whom Assessed.  The following rules apply unless the law provides or the court orders otherwise;

(1) if an appeal is dismissed, costs are taxed against the appellant, unless the parties agree otherwise;

(2) if a judgment is affirmed, costs are taxed against the appellant;

(3) if a judgment is reversed, costs are taxed against the appellee;

(4) if a judgment is affirmed in part, reversed in part, modified, or vacated, costs are taxed only as the court orders.

(b) Costs For and Against the United States.  Costs for or against the United States, its agency or officer will be assessed under Rule 39(a) only if authorized by law.

©) Costs of Copies Each court of appeals must, by local rule, fix the maximum rate for taxing the cost of producing necessary copies of a brief or appendix, or copies of records
authorized by rule 30(f).  The rate must not exceed that generally charged for such work in the area where the clerk’s office is located and should encourage economical methods of
copying.

(d) Bill of costs: Objections; Insertion in Mandate.

(1) A party who wants costs taxed must – within 14 days after entry of judgment – file with the circuit clerk, with proof of service, an itemized and verified bill of costs.

(2) Objections must be filed within 14 days after service of the bill of costs, unless the court extends the time.

(3) The clerk must prepare and certify an itemized statement of costs for insertion in the mandate, but issuance of the mandate must not be delayed for taxing costs.  If the mandate
issues before costs are finally determined, the district clerk must – upon the circuit clerk’s request – add the statement of costs, or any amendment of it, to the mandate.

(e) Costs of Appeal Taxable in the District Court.  The following costs on appeal are taxable in the district court for the benefit of the party entitled to costs under this rule:

(1) the preparation and transmission of the record;

(2) the reporter’s transcript, if needed to determine the appeal;

(3) premiums paid for a supersedeas bond or other bond to preserve rights pending appeal; and

(4) the fee for filing the notice of appeal.
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OFFICE OF THE CLERK 
 
LYLE W. CAYCE 

CLERK 

 
 
 
 

 
TEL. 504-310-7700 

600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130 

   
December 30, 2013 

 
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW 
 
Regarding:  Fifth Circuit Statement on Petitions for Rehearing 
    or Rehearing En Banc 
 
 No. 13-30544 Leonard Broussard, et al v. T M R Company 
    USDC No. 2:11-CV-1446 

 ---------------------------------------------------  
Enclosed is a copy of the court's decision.  The court has entered 
judgment under FED R. APP. P. 36.  (However, the opinion may yet 
contain typographical or printing errors which are subject to 
correction.) 
 
FED R. APP. P. 39 through 41, and 5TH Cir. R.s 35, 39, and 41 govern 
costs, rehearings, and mandates.  5TH Cir. R.s 35 and 40 require 
you to attach to your petition for panel rehearing or rehearing en 
banc an unmarked copy of the court's opinion or order.  Please 
read carefully the Internal Operating Procedures (IOP's) following 
FED R. APP. P. 40 and 5TH CIR. R. 35 for a discussion of when a 
rehearing may be appropriate, the legal standards applied and 
sanctions which may be imposed if you make a nonmeritorious 
petition for rehearing en banc. 
 
Direct Criminal Appeals.  5TH CIR. R. 41 provides that a motion for 
a stay of mandate under FED R. APP. P. 41 will not be granted simply 
upon request.  The petition must set forth good cause for a stay 
or clearly demonstrate that a substantial question will be 
presented to the Supreme Court.  Otherwise, this court may deny 
the motion and issue the mandate immediately. 
 
Pro Se Cases.  If you were unsuccessful in the district court 
and/or on appeal, and are considering filing a petition for 
certiorari in the United States Supreme Court, you do not need to 
file a motion for stay of mandate under FED R. APP. P. 41.  The 
issuance of the mandate does not affect the time, or your right, 
to file with the Supreme Court.  
 
The judgment entered provides that plaintiffs-appellants pay to 
defendant-appellee the costs on appeal. 
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                             Sincerely, 
 
                             LYLE W. CAYCE, Clerk 

             
                             By: _______________________  
                             Joseph M. Armato, Deputy Clerk 
 
Enclosure(s) 
 
Mr. David Mark Bienvenu Jr. 
Mr. Phillip Edward Foco 
Mr. Jonathan Fontenot 
Mr. Michael A. Josephson 
Ms. Collyn Ann Peddie 
Mr. John Allain Viator 
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