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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
OHIO VALLY ENVIRONMENTAL
COALITION, INC,, et al.,
Plaintiffs,
V. CIVIL ACTION NO. 2:12-3750
FOLA COAL COMPANY, LLC,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court is a motion by Defendant Fola Coal Company, LLC, for
summary judgment. ECF No. 32. Also pemgliis a motion by Plaintiffs Ohio Valley
Environmental Coalition, Inc., West Virginidighlands Conservancy, d¢n and Sierra Club
(“Plaintiffs”) for partial summaryjudgment and for declaratoryna injunctive relief and civil
penalties. ECF No. 34. For the reasons stated below, the @BNIES Defendant’s motion for
summary judgment (ECF No. 32). Also, the CABRANTS in part Plaintiffs’ motion (ECF
No. 34). Specifichy, the CourtGRANTS Plaintiffs’ motion for patial summary judgment and
for declaratory relief as to liability for all six Counts, thalds in ABEYANCE Plaintiffs’
claims as to the number of violations dadinjunctive relief and civil penalties.

I. Background
Plaintiffs filed this case pursuant to the citizen suit provisions of the Federal Water

Pollution Control Act (“Clean Water Act” or “@WA”), 33 U.S.C. § 1251 et seq., and the Surface
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Mining Control and Reclamation A¢'SMCRA”), 30 U.S.C. § 1201 eteq. Plaintiffs allege that
Defendant violated these statutgsdischarging excessive amounfsselenium into the waters
of West Virginia. Before proceeding to the fg@s’ arguments, the Court will first discuss the
relevant regulatory framework and thidse factual background of this case.
A. Regulatory Framework

One primary goal of the CWA is “to reseoand maintain the chemical, physical, and
biological integrity of the Natios waters.” 33 U.S.C. § 1251(d)o further this goal, the Act
prohibits the “discharge of arpollutant by any pem” unless a statutomgxception applies; the
primary exception is the procurement of a Na#il Pollutant Discharge Elimination System
(“NPDES”) permit. 33 U.S.C. 88 1311(a), 1342nder the NPDES, the U.S. Environmental
Protection Agency (“EPA”) or an authorized staigency can issue a permit for the discharge of
any pollutant, provided that the discharge comphkéhk the conditions othe CWA. 33 U.S.C. §
1342. A state may receive approval to administestate-run NPDES pgram pursuant to 33
U.S.C. 8§ 1342(b). West Virginia received suapproval of its statesn NPDES program in
1982. 47 Fed. Reg. 22363-01 (May 24, 1982). Btate’s NPDES program is currently
administered through the West Virginia Depaght of Environmental Protection (“WVDEP”).

All West Virginia NPDES permits incorpate by reference WWa. Code R. § 47-30-
5.1.f, which states in part thadischarges covered by a WV/NES permit are to be of such
guality so as not to cause \atibn of applicable water qualistandards promulgated by [W. Va.

Code R. § 47-2]* States are required to adopt water dyaltandards in order to “protect the

' W. Va. Code R. § 47-30-5.1.f states in its rtyi as follows: “The dicharge or discharges

covered by a WV/NPDES permit are to be of suglality so as not to cause violation of

applicable water quality standargromulgated by 47 C.S.R. 2.rEher, any activities covered
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public health or welfare, [and] enhance the dyaif water,” and such water quality standards
“shall be established takington consideration their use amélue for public water supplies,

propagation of fish and wildliferecreational purposes, and agittural, industrial, and other

purposes, and also takimgto consideration their use amalue for navigation.” 33 U.S.C. §

1313(c)(2)(A). Each standard “dha@onsist of the designated ass of the navigable waters

involved and the water quslicriteria for such waters based upon such usds.”

In addition to being subject to the CWA, coaines are also subjeto regulation under
the SMCRA, which prohibits any person from egigg in or carrying out surface coal mining
operations without first obtaing a permit from the Office of Surface Mining Reclamation and
Enforcement (“OSMRE”) or an authorizethte agency. 30 U.S.€8 1211, 1256, 1257. A state
may receive approval to administer a state-surface mining permit program pursuant to 30
U.S.C. 8§ 1253. West Virginia received conditibapproval of its state-run program in 1981. 46
Fed. Reg. 5915-01 (Jan. 21, 1981). The State’sisininining permit program is administered
through the WVDEP pursuant toettWest Virginia Surface Codllining and Reclamation Act
(“WVSCMRA"). W. Va. Code 8§ 22-3-1 et seRegulations passed pursuant to the WVSCMRA
require permittees to comply with the terms aodditions of their permits and all applicable
performance standards. W. Va. Code R. § 38-2-3.33.c. One of these performance standards

requires that “[d]ischarge from areas dibeat by surface mining shall not violate effluent

under a WV/NPDES permit shall natad to pollution of the groundveatof the State as a result
of the disposal or discharge of such wastegered herein. However, asovided by subdivision
3.4.a. of this rule, except for any toxic efflestandards and prohibitions imposed under CWA
Section 307 for toxic pollutants injurious torhan health, compliance with a permit during its
term constitutes compliance for purposesenforcement with CWA Sections 301, 302, 306,
307, 318, 403, and 405 and Article 11.”



limitations or cause a violation of applicable water quality standalalsg’38-2-14.5.b. Another
performance standard mandates that “[a]dequatdities shall be installed, operated and
maintained using the best technology currentlgilable . . . to treat any water discharged from
the permit area so that it mplies with the requirementsf subdivision 14.5.b of this
subsection.'ld. § 38-2-14.5.c.

B. Factual Background

This lawsuit involves four outfis operated by Defendant part of its mhing activities
in Clay County, West Virginia. Defendantlds WV/NPDES Permit WV1013815, which covers
three of Defendant’s mining areas: Surface M@ 4A (also subject to WVSCMRA Permit
S200502), Cannel Coal Point Removal (attject to WVSCMRA Permit S200605), and
Cannel Coal Surface Mine (also subjec¥SCMRA Permit S200307). WV/NPDES Permit
1013815, ECF No. 34-1. Three outfalls dischargeema from these operations: Outfall 022
(which discharges into Right Boof Leatherwood Creek), Outf®23 (which discharges into
Rocklick Fork of Leatherwood Creek), and Oiitlé27 (which discharges into Cannel Coal
Hollow of Right Fork of Leatherwood Creek)eatherwood Creek, in turn, empties into the Elk
River.

Defendant also holds WV/NPDES PétrmiVVV1017934, which regulates activities at
Bullpen Fork Surface Mine. WV/NPDES P&t WV1017934, ECF No. 34-2. This mine is
additionally subject to WVSCMRA Permit S2007%Butlet 009 discharges materials from this
activity into Bullpen Fork, which in turn gpties into Right Fork of Leatherwood Creek.

Both of these WV/NPDES permits requiref@edant to monitor and limit the contents

and characteristics of its discharges. For exampefendant must monitor and report the pH of



its effluent. The permits set explicit effluent limits for certain pollutants, namely iron,
manganese, and aluminum. Neither permit onate fidentifies selenium as a pollutant whose
presence must be monitored or limited. Bp#rmits, however, incorporate by reference the
WV/NPDES Rules for Coal Mimig and Facilities found in Title 47, Series 30, including 8 47-
30-5.1.f: “The discharge or discharges chargesgered by a WV/NPDES permit are to be of
such quality so as not to cause violatiomapplicable water qualitgtandards promulgated by
[W. Va. Code R. § 47-2]. . . .” WV/NPDEBermit WV1013815 8§ C (noting that, among the
terms and conditions incorporated by referenom the WV/NPDES Rulefor Coal Mining and
Facilities is § 47-30-5.1); WIWPDES Permit WV1017934 8§ C (same). This incorporation by
reference is in accordance with state rules, wheguire that the water quality standards rule—
among other rules —“be incor@ied into the WV/IRDES permits either expressly or by
reference.” W. Va. Code R. § 47-30-5.

West Virginia’'s water quality standardsopmnulgated for the protection of aquatic life
impose limitations on selenium. Specifically, s@len cannot exceed acute limitation of 20
pg/l or a chronic limitation of fig/l. W. Va. Code R. 8§ 47-2pp. E, tbl.2, di. 8.27. The acute
limitation is defined as a “[o]nbour average concentration notbe exceeded more than once
every three years on the averagkl”’ § 47-2-9 n.1. The chronicnfitation is a “[flour-day
average concentration not to be exceeded ri@ne once every three years on the averdde.”
n.2.

Plaintiffs filed the pending Complaint agat Defendant assertirgix causes of action
based on Defendant’s alleged discharge ofnaste from the four outfalls noted above and

seeking declaratory, injunctive, dmimonetary relief. Plaintiffs allege that Defendant is in



violation of the CWA and Defendant’'s twd/V/NPDES permits. Compl. Count | (as to
WV/NPDES Permit WV1013815) & Count IV gao WV/NPDES Permit WV1017934), ECF
No. 1. Plaintiffs base these allegations om #ssertion that § 47-&1.f—which prohibits
discharges that violate applidabwvater quality standards—is @&mforceable “effluent standard
or limitation” for purposes of the citizen suit provisions of the CWsee33 U.S.C. 88
1365(a)(1) (describing requirements for CWA citizents), 1365(f) (defining “effluent standard
or limitation”).? Therefore, Plaintiffs argu®efendant’s discharge ofleaium in excess of West
Virginia’'s water quality standasds actionable under the CWA.

Plaintiffs also allege that Defendantimsviolation of the SNCRA, the WVSCMRA, and
its WVSCMRA permits. Compl. Count (las to WVSCMRA permits S200502, S200605, and
S200307) & Count V (as to WVSCMRA Permi2@798). These allegatiormse based on the
allegation that the selenium water quality stadda an enforceable germance standard, and
therefore, discharges in vailon of the selenium water dita standard are actionable.

Lastly, Plaintiffs allege that Defendantirs violation of the SMCRA, the WVSCMRA,
and its WVSCMRA permits based on its failure to install, operate, and maintain adequate

treatment facilities as necessdoyprevent discharges that vidastate or federal law, namely

233 U.S.C. § 1365(f) defines “effluestandard or limitation” as flows: “For purposes of this
section, the term ‘effluent standard or limitationder this chapter’ meari$) effective July 1,
1973, an unlawful act under subsection (a) of sacti311 of this title; (2) an effluent limitation
or other limitation under seoin 1311 or 1312 of this title; Y3tandard of performance under
section 1316 of this title; (4prohibition, effluent standardr pretreatment standards under
section 1317 of this title; (5) certification undsection 1341 of this title; (6) a permit or
condition thereof issued under 8en 1342 of this title, which is in effect under this chapter
(including a requirement apcable by reason of sean 1323 of this title); or (7) a regulation
under section 1345(d) of this title.”
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unlawful discharges of selenium. Com@&@ount Il (as to WVSCMRA Permits S200502,
S200605, and S200307) & Count VI (as to WVSCMRA Permit S200798).

Each party has filed a motion for summary juéginin part or in full, and those motions
have become ripe for resolution. The Courardeoral argumentancerning the motions on
November 6, 2013. Defendant moves for summadgient in its favor on all of Plaintiffs’
claims on the grounds that:

(1) Fola’s NPDES permits shield itolm CWA enforcement actions, including

citizens’ suits, regarding discharges ofigiants that are not limited in its permits

that were within the reasonable conteatipin of WVDEP at the time the permits

were issued, and (2) Plaintiffs cannmde SMCRA to circumvent the CWA'’s

permit shield provision.

Def's Mot. Summ. J. at 2, ECFaN32. Plaintiffs move for summajydgment as to liability for
all six Counts and for other relief. PISMot. Part. Summ. J., ECF No. 34.

In Section Il, the Court dissses the legal standard applicable to motions for summary
judgment. Section Il addresses Plaintiffs’ standm@ring this lawsuit. Section IV discusses the
parties’ arguments concerning the scope of @pjieable permit shield. Lastly, in Section V the
Court analyzes whether the requments of a citizen suit are meamely, Plainffs’ sixty days’
notice to Defendant, whether Plaif# have shown violations dapplicable law, and Plaintiffs’
entitlement—if any—to certain relief.

Il. Legal Standard

To obtain summary judgment, the moving paryst show that there is no genuine issue

as to any material fact and thtae moving party is ditled to judgment aa matter of law. Fed.

R. Civ. P. 56(a). In considering a motion summary judgment, thea@rt will not “weigh the

evidence and determine the truth of the matténderson v. Liberty Lobby, Inc477 U.S. 242,



249 (1986). Instead, the Court wilflaw any permissible inferenée®m the underlying facts in
the light most favorabléo the nonmoving partyMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587-88 (1986).

Although the Court will viewall underlying facts and infences in the light most
favorable to the nonmoving party, the nonmovpagty nonetheless must offer some “concrete
evidence from which a reasonable juror cowdtlirn a verdict in his [or her] favorAnderson
477 U.S. at 256. Summary judgment is appropneihen the nonmoving party has the burden of
proof on an essential element of his or her case and does not make, after adequate time for
discovery, a showing sufficiemd establish that elemer@elotex Corp. v. Catretd77 U.S. 317,
322-23 (1986). The nonmoving payust satisfy this burden of proof by offering more than a
mere “scintilla of evidence” in support of his or her positdnderson477 U.S. at 252.

“IW]here the moving party has the burden-etplaintiff on a claim for relief or the
defendant on an affirmative defense—his showingtrbe sufficient for the court to hold that no
reasonable trier of fact could firather than for the moving party.Proctor v. Prince George’s
Hosp. Ctr, 32 F. Supp. 2d 820, 822 (D. Md. 1998) (quotlaiderone v. United Stateg99
F.2d 254, 259 (6th Cir. 1986)). “Thusthe movant bears the burdengrbof on an issue, . . . he
must establish beyond peradventaie of the essential elements of the claim or defense to
warrant judgment in his favorFontenot v. Upjohn Cp.780 F.2d 1190, 1194 (5th Cir. 1986)
(emphasis in original). Having discussed #tandard for review of motions for summary
judgment, the Court now turns to whether Pifsmhave standing to bring this lawsuit.

lll. Standing

Defendant argues that Plaifgi lack standing to bring this lawsuit. Specifically,



Defendant claims that Plaiffs cannot show an injury-imatt and that the members whose
alleged injuries form the basis of this suit neither use the receiving streams nor plan to use those
areas in the future.

In order to bring any action ifederal court, a plaintifmust have standing—that is, a
plaintiff must have a sufficient personal stake in the outcome of the matter being litigated to
make it justiciable under Article Il of the ConstitutiddeeFriends of the Earth, Inc. v. Gaston
Copper Recycling Corp(*Gaston Copper”), 204 F.3d 149, 153 (4th Cir. 2000) (citation
omitted); see alsoU.S. Const. art. Il (restricting feds courts to adjudicating “cases” and
“controversies”). In order to satisfy the mmum constitutional requireents for standing, an
individual plaintiff must demonstrate:

(1) it has suffered an “injury in fact” that (a) concrete and gecularized and (b)

actual or imminent, not coegtural or hypothetical; §2the injury is fairly

traceable to thehallenged action of the defendaanid (3) it is lilely, as opposed

to merely speculative, that the injumil be redressed by a favorable decision.

Friends of the Earth, Inc. v. idlaw Envtl. Servs. (TOC), Inc528 U.S. 167, 180-81 (2000)
(citing Lujan v. Defenders of Wildlifé&604 U.S. 555, 560-61 (1992)). In environmental cases, “a
plaintiff need only show that he used the affeeesh, and that he is ardividual ‘for whom the
aesthetic and recreatidnaalues of the area [are] lessdhby the defendant’s activity.Piney

Run Pres. Ass’n v. Cntomm’rs of Carroll Cnty., MD268 F.3d 255, 263 (4th Cir. 2001)
(quotingSierra Club v. Morton405 U.S. 727, 735 (1972)). Furthera, “[t]he relevant showing

for purposes of Article Ill standing . . . is not injury to the environment but injury to the
plaintiff.” Laidlaw, 528 U.S. at 181.

As this Court explained i®hio Valley Environmental Cdigon, Inc. v. Maple Coal
Company a court is not required to determine the iteesf the environmental violations alleged
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when deciding if standing exists. 808 Fupp. 2d 868, 882 (S.D. W. Va. 2011) (citiceydlaw,
528 U.S. at 181). “What [standing] does requireigemonstration that if the allegations of
Clean Water Act violations are true, the impactshef alleged violations are felt in an area with
which the plaintiffs have ‘a direct nexus.ltl. (citing Friends of the Earth, Inc. v. Gaston
Copper Recycling Corp(“ Gaston Copper 1), 629 F.3d 387, 395 (4th Cir. 2011)). Plaintiffs
“may rely on circumstantial evidence such aexpnity to polluting sources, predictions of
discharge influence, and past pollution t@ye both injury in fact and traceabilityGaston
Copper | 204 F.3d at 163. To require more wouldhitavene the otherwise “straightforward
Clean Water Act issue of whether [the defenfaats violated its permit limitations,” thereby
“throw[ing] federal legislative féorts to control water pollution into a time warp by judicially
reinstating the previous statuyaregime in the form of escalated standing requiremerits.at
163-64.

When the plaintiff in question is an orgartina, that organization “has standing to sue
on behalf of its members when ‘(a) its membewmild otherwise have standing to sue in their
own right; (b) the interests it seeks to proteet germane to the organization’s purpose; and (c)
neither the claim asserted nor the relief retpeesequires the participation of individual
members in the lawsuit.Am. Canoe Ass’n, Inc. v. Murphy Farms, |Jr826 F.3d 505, 517 (4th
Cir. 2003) (quotingHunt v. Wash. State Apple Adver. Comm32 U.S. 333, 343 (1977)).

Plaintiffs seek to establish standingaiagh two individual dedrants: Cindy Rank and
James Tawney. Both individuals allege thatyttare members of the Sierra Club, the West
Virginia Highlands Conservancy, and the OWalley Environmental Coalition. Defendant does

not dispute Ms. Rank’s or Mr. Tawney’s membershighese organizationBlaintiffs argue that
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they have standing based on Ms. Rank’s and Mr. €gisruse of certain areas near the outfalls
at issue in this case. To determine whether tdestarants have suffereoh injury in fact, the
Court must first decide whether the areas ubgdthese declarants earaffected by Fola’s
discharges from the outfalls. Second, the Court will analyze the nature of the declarants’ alleged
injuries. Third, the Court will decide whetheretlorganizational Plaintiffs have satisfied the
standing requirements.

A. Whether the Areas Used Are Affected Areas

The outfalls in this case discharge inRight Fork of Leathevood Creek of the Elk
River; Rocklick Fork of Leath&vood Creek; Cannel Coal Hollow &ight Fork of Leatherwood
Creek; and Bullpen Fork of Right Fork oéatherwood Creek. Leatherwood Creek in turn flows
into the EIk River.

Ms. Rank states that she began visiting Bik River in the 1970s, and she has visited
more recently. Decl. Cindy Rank 1 13, 18, EG¥: B4-12. She first visited Leatherwood Creek
in 2003 or 2004, and has visited the mouthLeftherwood Creek—that is, the area where
Leatherwood Creek empties into the Elk River—multiple timds.J{ 15, 17, 18. She also
visited the Leatherwood Creek watershedarch 22, 2012, with Fola personnel and WVDEP
inspectorslid. T 19.

Mr. Tawney first visited Leatherwood Creels a child and previsly fished at the
Creek’s mouth. Decl. James Taeyn{{ 8-9, ECF No. 34-13. Additially, Mr. Tawney visits
Sunset Cemetery (near Right Fork), whergegtepmother is buried, at least once a ydaf] 13.

He also participated in the inspection onrtha22, 2012, visiting Bullpen Fork, Rocklick Fork,

Right Fork, Cannel Coal Hollow, and Leatherwood Créekf 15.

11



The Court notes that the areas visitedlsy Rank and Mr. Tawney during the inspection
on March 22, 2012, comprise all four of the wateriésdnto which the outfalls at issue directly
discharge materials—that is, Bullpen Fork, RamtkFork, Right Fork, and Cannel Coal Hollow.
Given that these water bodies directly reeepollutants from Defendastactivities and are
contemplated as zones for monitoring pollutievels, the Court haso trouble finding that
Bullpen Fork, Rocklick Fork, Right Forknd Cannel Coal Hollow are “affected areas.”

Next, the Court considers whether Leathwyd Creek—all the way down to the Creek’s
mouth—and Sunset Cemetery are “affectedass” An employee of Appalachian Mountain
Advocates stated thgt]he distance betweethe NPDES monitoring poir@nd the confluence of
Leatherwood Creek and the Elk River4igl8 stream miles.” Aff. Emily Russdll 8, ECF No.
50-4 (emphasis added). A map included with dfffedavit shows that the NPDES monitoring
point is located some distanagvay from the four outfalldd. app. A. Neither side provides a
measurement of the distance between the iksiiad the NPDES monitoring point, but by the
Court’s estimate, this distance is approximate5 miles. Additionally, the distance between
Sunset Cemetery and Right Fork—the creekaedbt the cemetery—is perhaps one-half or one-
third of a mile, looking at that same map. Thisue of distance is important because when
determining proximity to polluting sources, thepiicable measurement is the distance between
the point used by the declarants and sbarce of the pollutignnot the distance between the
point of use and some other locatj such as a measuring statiSee, e.glLaidlaw, 528 U.S. at
183 (noting use of an area “approxielgg 40 miles downstream of thieaidlaw facility’
(emphasis added)).

Plaintiffs present evidence of pastlippon along Leatherwood Creek. Specifically, a

12



2010 WVDEP report noted that Leatherwood Cre&lkdser was considered “impaired” based on
its selenium concentration along the entire lergjtthe Creek, which ia total of 11.3 stream
miles long. WVDEP 2010 W. Va. Integrated Water Qitya Monitoring & Assessment Repport
supp. tbl.F, ECF No. 50-2. Also, Plaintiffs repredstrat selenium can travel at least 5.6 miles
downstreamSeeWVDEP, Selenium-Induced Developmental Effects Among Fishes in Select W.
Va. Waters3-4 (Jan. 2010), ECF No. 50¢bBoting high levels of selemm in a certain reservoir
due to surface mining); Decl. Derek O. Tean&y ECF No. 50-6 (noting that the nearest surface
mining discharge point is 5.63 linear miles from trestervoir). This indicates that selenium can
likely travel at least from the point of Dei@ant’s operations to the mouth of Leatherwood
Creek. This could also be taken as evidene¢ Erefendant has polluted Leatherwood Creek in
the past, although it is unclearDefendant is the only companysdharging material that could
reach this Creek. Additionally, discharge inflaencan be expected where a monitoring station
was placed in the tributaries receiving the Defnt's discharges flowing into Leatherwood
Creek. After all, the monitoring station was plagedhat location precisely to measure pollutant
discharges from Defalant’s surface mining.

The Court finds that the circumstantial eande as a whole suggeshat the mouth of
Leatherwood Creek is an “affected area.” Adnditge the distance at issue here may be greater
than that inOhio Valley Environmental Coalitiorinc., v. Marfork Coal Company, Inovhere
the individual members used an area approxima&e/2 miles from the outfall at issue. No.
5:12-cv-1464, 2013 WL 4506175 (S.D. W. Va. Aug. 22, 20EB)wever, in other cases
involving standing, the Supreme @b has found standing whereetlistance beteen the point

of use and the facility was much greater than the possible distancetdidiaw, 528 U.S. at
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183 (involving distance of 40 milesgaston Copper [1629 F.3d 387 395 (involving a distance
of 16.5 miles). Although those two cases did ngtlieitly involve seleniumthey are instructive
here in determining what sort of distanseeasonable for purposes of standing.

The declarants allege using areas aldm@therwood Creek, and have visited the
tributaries which directly recee discharges from the outfall&\lthough the eact distances
involved are in doubt, #th declarants’ uses acertainly close enough tthe sources of the
pollution to find that the declarants “use theea affected by the challenged activity and not
[merely] an area roughl{n the vicinity’ of it.” Lujan, 504 U.S. at 566 (citinggujan v. Natl
Wildlife Fed’'n 497 U.S. 871, 887-89 (19908 ompare withFriends of the Earth, Inc. v. Crown
Cent. Petroleum Corp95 F.3d 358, 361 (5th Cir. 1996) (findi standing lacking when lake
used was “located three tributaries and 18 snitldwnstream’ from La Gloria’s refinery”and
Lujan v. Nat'l Wildlife Fed'n 497 U.S. at 886-87 (use of lantils the vicinity” of a 4500-acre
tract of land was insufficient to show injurpls. Rank and Mr. Tawney have not alleged using
areas well beyond the potential reach of Defendaligsharges, but rathéhey use aras within
the watershed affected by the disclesrg-an area that only spans a few mifsse also Maple
Coal, 808 F. Supp. 2d at 883 (discussing how dectararse of an area ‘ithin the zone of
impact of any selenium discharge frone thine” was sufficient for standing purposes).

Therefore, taking into account all of tleeidence regarding praxity, predictions of
discharge influence, and pastiption, the Court finds that theea spanning from the outfalls to
the mouth of Leatherwood Creek, including Sin€emetery, is affected by Defendant’s
discharges.

B. Declarants’ Use of Affected Areas
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Having determined that Leatherwood Cre8linset Cemetery, Right Fork, Cannel Coal
Hollow, Bullpen Fork, and Rocklick Fork ardfected areas, the Court now must determine
whether a “direct nexus exist[s] between tphintiffs and the area of environmental
impairment.” Gaston Copper |1629 F.3d at 395 (citation omitted) (internal quotation marks
omitted). Specifically, the Court must evaluate whether the individual declarants have
demonstrated an actual injury.

Ms. Rank has been visiting Leatherwood Creek since 2003 or 2004. Rank Decl. | 15,
17, 18. She “derive[s] great pleasiseeing birds and other wililienjoying the water and trees
that shade much of Leatherwood [Creek] where it enters the Elk [Riler["17. She clarifies,
though, that she “enjoy[s] [her]avel and trips to the area oluless knowing that selenium
pollution exists,” and she “fear[s] additional selenium pollution from the mines discharging into
tributaries like Bullpen Fork . . . will bioaccumtdgaand become more toxic to the aquatic life in
those streams and the Elk River itselfl? 1 17, 18see alsad. 11 21, 23, 24 (explaining in
more detail her concerns abgqatlution and environmental harm). When she visited the affected
tributaries as part of the March 2012 citizegpection, Ms. Rank “took pictures and enjoyed the
sights and sounds of the creek,” noting that “ttream itself is a delight to be neald” § 19.

Ms. Rank represents that she “will continue to visit the Elk River watershed at least once a year,
Leatherwood and Buffalo Creek][s] in padiar, and other tribaties in the areald. I 25.

Mr. Tawney first visited Leatherwood Creak a child, playing inhe Creek during his
father's softball games and catching crawdads and minnows. Tawney JD8clHe enjoys
fishing and last fished at the mouth of Leathewd Creek approximately eigbt nine years ago.

Id. T 9. However, he “no longer fish[es] at thatation because of [his] knowledge of pollution
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from Fola’s operation upstream. [He does not] want to waste [his] time fishing in polluted
water.” Id. He “would like to fish on Leatherwood Crealgain and would be more likely to do
so if there were no selenium in itd. § 12. Additionally, Mr. Tawney visits Sunset Cemetery,
where his stepmother is buried, at least once a jake. 13. He does not “stay as long as [he]
would like . . . because [his] thoughts always ttorthe damage thateéhFola operations are
bringing to the environment—including tlselenium pollution in Leatherwood Creelld. He
adds that “[i]t is insulting thathe peaceful setting chosen for [his] stepmother’s eternal rest is
disturbed by the destruction of the envir@mhin the area—including the pollution of the
nearby streamsfd. When he participated in the aiéin inspection in March 2012, Mr. Tawney
“looked closely at the streams [theyikited, and got in some ofdm to turn over rocks to look
for aquatic life, but no life was seen in the streafhle] wanted to enyothe streams, the sounds
of the water, and being out in nature but vma$ able to fully enjoy them because of [his]
concerns about selenium in the water and what it was doing to the things that live in the
streams.”ld. I 15. In regard to future visits, he remmeis that he will visit Sunset Cemetery at
least once a year and “will visititharea many times in the futuréd. § 16.

As noted above, in the enviroemtal context, an injury is sustained when “the aesthetic
and recreational values tfe area [are] lessened’ by the defendant’s activRyney Run268
F.3d at 263 (quotin@ierra Club,405 U.S. at 735). It is clearahthe aesthetic and recreational
interests of Ms. Rank and Mr. Tawney have blessened by the alleged pollution in the areas
affected by Defendant’'s mining adties. Ms. Rank stated expligitthat she enjoys observing
Leatherwood Creek and attempted to aesthetialipy the areas visileduring the citizen

inspection. Mr. Tawney has a lohgstory of recreationally eaying the affected areas, both by
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playing as a child and by fishing as an adult. Additionally, he attempted to enjoy the areas into
which the outfalls directly flow during thélarch 2012 citizen inspection. Perhaps most
importantly for Mr. Tawney, he derives tremendousaning from his visits to this stepmother’s
grave at Sunset Cemetery, but his enjoymerthefarea is lessened by nearby pollution. It is
clear that Ms. Rank and Mr. Tawney havédirect nexus” to the affected areas.

In Maple Coal this Court found standing to backing where the individual members
first travelled to the outfall at issue for water monitoring trips and had no connection to the creek
at issue prior to the visits. 808 F. Supp. 2d &-80. This Court noted that “the sole purpose of
the water monitoring trips was to manufacturediag” and that the “connection is insufficient
to make credible the contention that the persartigre life will be less enjoyable as a result of
Defendant’s alleged exceedance of the selenium effluent limitatidts.at 880 (internal
guotation marks omitted). In this case, howewds. Rank and Mr. Tawney did not merely
participate in the March 2012 inspection, but radwtitionally attempted some sort of aesthetic
appreciation and recreation beyond gtope of the visit. Rank Ded 19 (noting that she took
pictures and enjoyed the creek); Tawney Dedl5 "I wanted to enjoyhe streams, the sounds
of the water, and being out in nature but was not able to fully enjoy them because of my concerns
about selenium in the water and what it was dainthe things that live in the streams.”). The
Court therefore makes it clearathalthough the inspection itself it considered for standing
purposes, the part of the visit that dagtttvent beyond the scope of the inspectiorsweigh
into the standing analysis. Furthermore, eifathe Court were to discount the inspectiand
any recreational activities that occurred that day in their entirety, M &= Mr. Tawney still

have sufficiently alleged an injury traceableliefendant’s activities based on their connection
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to and use of other areas as noted above.

Furthermore, Ms. Rank’s and Mr. Tawney'’s plans to use the affected areas in the future
are sufficiently concrete to shoan actual or imminent injury. MTawney stated that he will
visit Sunset Cemetery at leastce a year, Tawney Decl. § 16davis. Rank stated that she “will
continue to visit the Elk Rivewatershed at least once a ydagatherwood and Buffalo Creek|[s]
in particular, and other tributas in the area.” Rank Decl. { 25.€Be are concrete plans rather
than merely “some day’ intedns—without . . . any specification afhenthe some day will
be.” Lujan, 504 U.S. at 564. Therefore, the declarante’ afsthe affected aas shows an injury
in fact that is traceabk® Defendant’s activities.

C. Standing Met in This Case

Defendant also attacks Plaffg’ standing on the grounds thBfaintiffs have submitted
evidence of violations of water quality standardsther than evidence efolations of effluent
limits listed in the permit—in orddo show an injury in factHowever, this argument goes more
to the merits of one of Defendant’'s maimg@amnents in favor of summary judgment—namely,
that violation of water quality standards m®t an enforceable regament of Defendant’s
permits. Therefore, the Court will addressatttargument later. For purposes of standing,
Plaintiffs have sufficienthalleged selenium pollution.

No other elements of the standing analysesiarquestion by the parties. The Court finds
that the individual declarants satisfy the tést individual standing, and that the Plaintiff
organizations satisfy the test for standing on HBedfathe individual delarants. The Plaintiff
organizations therefore have standing in thisecadaving resolved the issue of standing, the

Court now turns to whether th&ater quality standasdprovision is an dorceable effluent
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limitation under Defendant’s permits.
IV. Permit Shield Defense

Defendant argues that its WV/NPDES permits effectively “shield” it from liability for
discharges of selenium because selenium isanpollutant whose dikarge is limited by the
terms of the permit. As explained in Sub-Setth below, the Court regts this argument and
finds that the permit shield defense does not applyis case. Defendant also argues that the
water quality standards prewn, W. Va. Code R. 8§ 430-5.1.f, was never properly
promulgated. In Sub-Section B, the Court expaivhy Defendant’s collaral attack of its
permits—specifically the incorporation of § 47-30-5.1.f into those permits—is both improper
and untimely. Sub-Section C discusses how tignal promulgation o 47-30-5.1.f was most
likely proper. In Sub-Section D, the Court ayzs how subsequent repromulgation cured any
defect in the original promulgation.

A. The CWA Permit Shield andMarfork’s Effect

Section 402(k) of the CWA, knowas the “permit shield,” states:

Compliance with a permit issued pursuant to this section shall be deemed

compliance, for purposes of [governmentogoement actions] and [citizen suits],

with sections 1311 [effluent limitatiops[and] 1312 [water quality related
effluent limitations] . . . of this title . . . .

33 U.S.C. § 1342(k). This Court examined the purposes of permit shields and the manner of
determining the scope of any such shield/iarfork. 2013 WL 4506175 (S.D. W. Va. Aug. 22,
2013) In that case, defendant Marfork Coal Camyp argued that the permit shield defense
protected it from liability for dicharges of selenium becauskes&m was not a pollutant whose
discharge was limited under the terms of its permiManfork—just as in the instant case—the
plaintiffs argued that the defemitas discharge of selenium vatked applicable water quality
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standards and that the water qiyaditandards were an enforceable effluent limitation under the
permit, even though the permit, on its face, did not mention selenium.

The Court found that the water quality stamidaprovision in § 47-30-5flresulted in an
explicit, enforceable permit condition and that the permit shield defense therefore did not protect
the defendant from liability for violations of we quality standards. To the extent that the
parties’ arguments in this case mirror those already resolvigidnfork, the Court finds that its
decision inMarfork controls the resolution of thoseguments. Although the WVDEP could
have proposed to rewrite the rules to taketbatwater quality standasdanguage if it believed
that this provision was of no effect or should tmbe included as a permit condition, it has not
done so. Instead, the WVDEP has left § 47-30-5.1aictrand continues texplicitly include it
as a permit condition without alteration or limitati Agency inaction is onfactor here among
others that points to the interpretation tha @ourt applies today. Th@ourt will not revisit its
decisions regarding thosssues already resolved harfork, such as the effect of Senate Bill
615.

The patrties in the instant case do, howeggpand on some of the arguments presented
in Marfork concerning the permit shield defensearthtg with Defendant’'Reply, Defendant
argues that § 47-30-5.1.f was nmmioperly promulgated and iherefore unenforceable. The
Court explores that argument below and ultehatffinds that 8§ 47-30-5.1.f is an explicit and
enforceable condition of Defendant’'s WV/NPDESmis. Therefore, if Defendant violates this
permit condition, it is not protected by the permit shield defense.

This Court clarifies tha&n alternative holding iMarfork does not apply in the present

case. InViarfork, this Court found that the permit shieldfense would not protect the defendant
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even if the permit did not includeghwater quality standards conditidd. at *17. The Court
applied the reasoning @&finey Runin making this decision. I®iney Runthe Fourth Circuit

found that if a pollutant is not explicitly limed by a permit condition, éhdischarges of that
pollutant may be authorized in some circumstances. Specifically, certain discharges are
implicitly authorized if they were disclosemhd within the reasonable contemplation of the
permitting authority at the time the permit was issued, because otherwise a permittee “would
violate the terms of its NPDES permit . . . ifdischarges an unlisted pollutant even at an
infinitesimal amount.” 268 F.3dt 271. When applyin®iney Runin Marfork, this Court found

that the amount of seleniumsdharged by the defendant svaot within the reasonable
contemplation of the WVDEP when the permitsniasued and that the permit shield defense
therefore would not apply eventifie water quality standardsopision was not an enforceable
permit conditionMarfork, 2013 WL 4506175, at *17.

The parties in this case did not address hdreDefendant properly disclosed information
concerning its selenium discharges wheplgng for its WV/NPDES permits or whether
selenium discharges were within the reasamabointemplation of th&V/VDEP when it decided
to issue the permits. Thereforeiney Rundoes not provide an alternative avenue by which
Defendant could be found liablerfits selenium discharges.

B. Collateral Attack of Permits

Plaintiffs attack the timeliness of Defendardrguments concemg the promulgation of
§ 47-30-5.1.f and its inclusion within the permits. If Defendant had concerns about any
provisions in its permits, according to Plaintjfis should have taken action to correct those

provisions much closer to the time when thpeemits were issued 2008. This Court touched
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on the issue of timeliness only briefly Marfork, stating in passing that:
WVDEP and/or its predecessor agency Bepartment of Energy, promulgated
rule 8 47-30-5.1.f requiring compliance witbater quality standards for coal
mining operations. The state agency took the affirmative action to promulgate this
rule, and the West Virginia Legislatudso acted affirmatively to adopt it.

WVDEP has also complied with the rule’s directive that it be made a permit
condition. This rule cannot now be irpeeted such that it has no meaning.

2013 WL 4506175, at *15. It is necessary, howevemadoe fully discuss the issue of timeliness
here.

Based on the CWA's terms, “it is welltled that a NPDES permit holder may not
challenge the validity of the permit in an enforcement proceedirgehds of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc956 F. Supp. 588, 597 (D.S.C. 199vVacated on other
grounds 149 F.3d 303 (4th Cir. 1998kVv’d on other grounds$28 U.S. 167 (2000). If a permit-
holder desires to attack the terms of an NBErmit issued by the state permitting authority, it
must bring an action challengirige terms of the permit undeast procedures and cannot seek
collateral review of the permit in federal coud. at 598 (“Defendant’s remedy, if it believed
that its . . . Permit was invalid for any reason, was to seek an administrative adjudication
pursuant to [state] law. . . . Defgant never pursued this remedysge also Gen. Motors Corp.
v. EPA 168 F.3d 1377, 1382 (D.C. Cir. 1999) (“precludicalateral attacks ensures that the
States [have] the opportunity as a thresholdtendo address objectiento the permits they

issue” (citation omitted) (internal quotation marks omittéd))dditionally, West Virginia law

3 See also Pub. Interest Research Grp. of N.J., Inc. v. Powell Duffryn Terminal81i8d:.2d
64, 78 (3d Cir. 1990) (“Because [the defenylardver challenged the [biochemical oxygen
demand and total suspended solids] limits inpgsmit until PIRG brought this enforcement
action, it may not challenge them now. By failing to challenge a permit in an agency proceeding,
[the defendant] has lost foreviiie right to do so, even thouglattaction might eventually result
in the imposition of severe civil or criminglenalties.” (citation omitted) (internal quotation
marks omitted)).

22



provides that a permit-holder may file an admirative appeal of his or her permit, but the
permit-holder must file a notice of such appe#hin 30 days of issuana# the permit. W. Va.
Code § 22B-1-7(8)& (c)°. Judicial review is provided for in § 22B-12®efendant did not seek
such review of its permits, &ast as it pertains to teater quality permit conditions.

Likewise, any challenge to the rule itself ihis proceeding must be rejected. West
Virginia’'s State Administrative Pcedures Act (“APA”), which gmears at W. Va. Code Chapter
29A, provides for declaratory judgmentmcerning the validity of a state rule:

Any person, except the agency promulggtthe rule, may have the validity of

any rule determined by instituting attion for a declaratory judgment in the

Circuit Court of Kanawha County, West Vinga, when it appears that the rule, or

its threatened application, interferes withimpairs or threatens to interfere with

or impair, the legal rights or privileged the plaintiff or plaintiffs. The agency

shall be made a party to the proceeding. The declaratory judgment may be

rendered whether or not the plaintiff oapitiffs has or have first requested the
agency to pass upon the validiiythe rule in question.

* “Any person authorized by statuie seek review of an ordepermit or official action of the
chief of air quality, thechief of water resources, the chaff waste management, the chief of
mining and reclamation, the chief of oil and gasthe secretary may appeal to the air quality
board, the environmental quality board or th€fasxe mine board, as appropriate, in accordance
with this section.” W. Va. Code § 22B-1-7(b).

> “An appeal filed with a board by a person subjeain order, permit or official action shall be
perfected by filing a notice ofppeal with the board within thyr days after the date upon which
such order, permit or official action was receiv®y such person as demonstrated by the date of
receipt of registered or cergfl mail or of personal sesg.” W. Va. Code 8§ 22B-1-7(c).

® Federal law provides no mechanism in this proceeding for Defendant’s challenge to a permit
condition. The CWA provides théinterested persons” may chailge the EPA Administrator’s
actions “within 120 days from the date of swdd#termination, approvapromulgation, issuance
or denial [by the Administratorfpr after such date only if such application is based solely on
grounds which arose after such 120th day.” 33 U.8.8369(b)(1). Furthermore, “[a]ction of the
Administrator with respect to which review couidve been obtained undearagraph (1) of this
subsection shall not be subject to judiciaviesy in any civil or criminal proceeding for
enforcement.’ld. § 1369(b)(2).

23



W. Va. Code § 29A-4-2(a). That provision, howewdes not provide a statute of limitations for
bringing an action to challendke promulgation of a state rul€herefore, the general one-year
statute of limitations found in W. Va. Code 8§ 88:2(c) applies to a change brought against a
West Virginia state agency for its promulgatiof a state rule. W. Va. Code § 55-2-12(c)
(“Every personal action for which no limitation agherwise prescribed shall be brought . . .
within one year next after the right to bring the same shall have accrued if it be for any other
matter . . . ."). In contrast, a six-year statute of limitats applies to any suit against the federal
government. 28 U.S.C. § 2401(a).

Of course, Defendant hereshaot brought suit againsteWWVDEP or any other entity
for a declaratory judgment that the water quaditsgndards provision cannot be included in its
permits or enforced according to its literal terms. Rather, Defendant raises these arguments about
promulgation and enforcement in defense torifés’ federal citizen suit. For the reasons
explained above, Defendant is prohibited frooflaterally attacking &€ WV/NPDES permits in
this federal enforcement action.

Aside from the problem of collaterally attacking the WV/NPDES permits in this
particular forum, Defendant’s Bateral attacks are also timefbed. The moment at which the
statute of limitations for Defendant’s argumefitsgan to run dependa part on whether
Defendant is raising a facial or an as-apptibdllenge. The Ninth Circudiscussed the differing
standards applicable for these two sorts of challengé#imd River Mining Corporation v.

United States946 F.2d 710 (9th Cir. 1991). The NinCircuit found that the statute of

’ See alsoW. Va. Code § 55-2-19: ‘Eery statute of limitationunless otherwise expressly
provided shall apply to the State.”
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limitations for a facial challenge to a rule begiogun when the agencyle is promulgatedd.

at 715. This includes procedural molicy-based facial challengdsl.; see also Hire Order Ltd.

v. Marianos 698 F.3d 168, 170 (4th Cir. 2012) (“Wheas here, plaintiffs bring a facial
challenge to an agency ruling . . . ‘the limitatigesiod begins to run when the agency publishes
the regulation.” (quotindbunn—McCampbell Royalty Interestc. v. Nat'l Park Serv.112 F.3d
1283, 1287 (5th Cir. 1997), and citingyind River 946 F.2d at 715))For “a substantive
challenge to an agency decision alleging lackagéncy authority,” the statute of limitations
begins to run when the agency aeglthat decision to the challeng&ind River 946 F.2dat
716.

Defendant’'s arguments concerning invaliompulgation are procedural. Defendant does
not appear to argue that an otherwise-validvigion is being appliedo Defendant in some
illegal way. Rather, Defendantgures that the rule was never properly adopted to begin with.
Therefore, the statute of limitations would betprrun on any challenge to that provision when
the rule was originally promulgated. In the instant case, the water quality standards provision
became effective in 1985, nearly thirty years agaich clearly falls well outside the applicable
one-year statute of limitations. Even using theasse dates of the state permits as the operative
dates—both being issued in 2008—Defendantuld be well outside the one-year statute of
limitations. Assuming Defendant wanted torlgrian action against the EPA arguing that its
approval of the provision was prxturally invalid—which would bsubject to a six-year statute
of limitations—federal approval of the state prarg occurred in 1985, outside the applicable
six-year period. Therefore, Defgant cannot raise a facial allenge to the water quality

standards provision at this time.
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Defendant argues, however, that the discovdeyapplies to toll the applicable statute of
limitations. Under the discovery rule, “the sti@ of limitations does not begin to run until
plaintiffs discover, or reasohly should have discovered, dhe elements of their claim.”
Natural Res. Def. Council v. ERPB06 F. Supp. 1263, 1277 n.14 (E.D. Va. 1992). According to
Defendant, “Plaintiffs offer nothg to explain how Fola could ¥ or should hee discovered—
in 1984 or in any of the intervery years—that 8 5.1.f imposed atioinal effluent limits in their
permits and subjected them to additional liability for causing violations of water quality
standards.” Def.’s Resp. PIs.” Surreply at112 ECF No. 56. At least one court within the
Fourth Circuit has applied the discovery rulehe context oenvironmental casedlRDC 806
F. Supp. at 1277. INRDC v. EPAdefendant EPA claimed that the NRDC was time-barred in
challenging the EPA-approved dioxelated water quality standards of two states, where the
EPA first published a documenba@ut dioxin toxicityin 1984. The district court disagreed,
finding that “the plainfifs only knew of all essential facts tfeir claim when the EPA approved
the Virginia and Maryland standards in 1990, noewlthe EPA issued its Criteria document in
1984. Applying a discovery rule asappropriate in this case, this Court finds that plaintiffs are
not barred by the statute of limitation$d. at 1277. The district coum the end held that the
statute of limitations had nokpired because that agency action was not yet reviewable. This
reasoning has no application here.

The explicit language of Defendant’s péisnimposing compliance with water quality
standards, and of the rule requg inclusion of the water quality provision in the permits
precludes Defendant’s reliance on any discovery rule. Given this language, the effect of § 47-30-

5.1.f has been apparent from the issuanceeop#rmits, even if no suit was brought until recent
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years to enforce that provision.

While the WVDERP is in the process of catesing modification of Defendant’s permits
to include selenium limitations, there is no mation that the EPA oWVDEP is engaging in
some sort of formal review of the provisiosdtf. Modification of the permit by the WVDEP is
governed by the WV/NPDES rules:

WV/NPDES permits may be modified,issued, suspended, released or revoked

either at the request of any interespanison (including thpermittee) or upon the

[WVDEP] Secretary’s initiave. However, permits may be modified, reissued,

suspended, released or revoked only forré@sons specified in section 8 of this

rule. All requests shall be submitted t@ t8ecretary in writing and shall contain

facts or reasons supporting the requdste Secretary may require additional

information that may require submigsiof an updated permit application.

W. Va. Code R. 8§ 47-30-8.1.&lthough there is no time limit for Defendant to seek
modification of the permits by the WVDEP, thedm for such modification is the WVDEP, not

this federal Court. Thereforthe WV/NPDES modification rutedo not support collateral attack

of the permits in this forum.

In summary, Defendant cannot collaterally attdek permits in this forum. Furthermore,
even to the extent that any collateral attack was permissible, Defendant’s collateral attack of the
permits in court is time-barred.

C. Original Promulgation

The parties and the Court engaged in atamisl discussion of whether the original
promulgation of § 47-30-5.1.f was proper. Exkaugh the Court need not reach the issue, the
Court will address this topic neXtVest Virginia’'s ver®n of the APA makes ehr that a rule is

only effective if it is properly promulgated{E]very rule and rgulation (including any

amendment of or rule to repeal any othde)wshall be promulgated by an agency only in
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accordance with this article asstiall be and remain effective ority the extent that it has been
or is promulgated in accordance with this arti¢l&V. Va Code 8§ 29A-3-1 (emphasis added).
The original version of the water quality standards provision stated as follows:

The effluent or effluents coved by this permit are to lo# such quality so as not

to cause violation of applicable watquality standards dopted by the State

Water Resources Board. Fugt, any activities coverathder this permit shall not

lead to pollution of the groundwater ofettstate as a result of the disposal or

discharge of such wastes covered herein.

W. Va. Code R. Art. 5SA/NPDES Regtiions, § 10E.01(f) (1984), ECF No. 4#-The Court
finds that it is more likely than not that the promulgation of the original water quality standards
provision was proper.

Defendant argues that this rule’s requirement that discharges not violate applicable water
guality standards is unenforceable because & med properly approved under state or federal
law. Def.’s Reply 2-8, ECF No47. Given the potentiasignificance of tls argument—first
raised in Defendant’s pty brief—the Court allowe Plaintiffs to file a surreply, Defendant to
file a response to the surreply, and then each party to file an additional supplemental
memorandum on the issue. The parties also spgnificant time addressi this issue at oral
argument on November 6, 2013. In researching idsge, the Court lsaexamined publicly-

available documents found on the websit¢hef West Virginia Secretary of Statafter careful

review of the legislative histgrof 8§ 47-30-5.1.f and the parties’ arguments, the Court finds that

8 “Approved” Proposed Regulations, Oct. 18, 1984, available at

http://apps.sos.wv.gov/adlaw/csr/r@daspx?Docld=15239& Format=PDF.

® The Court notes that it mayk&judicial notice of and relypon information not included in the
pleadings which can be found via gaweent websites, reports, etSee United States v.
Chester 628 F.3d 673, 692 (4th Cir. 2010).
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the original promulgation of this rule was stdikely done in a proper manner which made the
rule enforceable.

Prior to 1984, the West Virginia Surface Cééihing and Reclamation Act and the West
Virginia Water Pollution Control Act were administered by separate entities. The WVDEP’s
NPDES permitting rules originally did not inckidanguage requiring a permit holder to comply
with water quality standardS§eeW. Va. Code R. 20-5A, Series 1l (1981), ECF No. 47-1 (pre-
1984 rules applicable tall WV/NPDES permits}® In 1984, the State’s surface mining rules
(under Article 6) and the water lhdion control rules (under Artie 5A) were consolidated as
those rules related to coal facilities, and coallitees were made subjetb their own separate
administrative permitting process, administered by the West Virginia Department of Natural
Resources! The revised version of the WV/NPDES muller coal facilities proposed in October
1984 appears to include for the first time the rexuent that dischargeseet water quality
standards:

The effluent or effluents coved by this permit are to lw# such quality so as not

to cause violation of applicable watquality standards dopted by the State

Water Resources Board. Fuet, any activities coveraghder this permit shall not

lead to pollution of the groundwater ofetlstate as a result of the disposal or

discharge of such wastes covered herein.

W. Va. Code R. Art. SA/INPDES Regtions, § 10E.01(f) (1984), ECF No. 4722.

19 particular attention is giveto Section 5, Conditions Applicable to All Permits. A more
complete version is available at

http://apps.sos.wv.gov/adlaw/csr/readfile.agpo@d=22240&Format=PDF. These rules applied
to all WV/NPDES permits issued for any and all industaeactivities.

" SeeProposed Art. 5AINPDES Regtiions, May 8, 1984, ECF No. 47-3.
12 «ppproved”  Proposed  Regulations, Oct. 18, 1984,available  at
http://apps.sos.wv.gov/adlaw/csr/rédaspx?Docld=15239& Format=PDF.
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A review of the available, but limited, legasive history providea plausible explanation
of how this water quality standard requiremenswaserted into the final version of the rules.
Surface mining regulations placed in effect in August 1984—prior to the October and November
1984 version$ of the consolidated WV/NPDES rules-a& that “[d]ischarge from the permit
area shall not violate effluent limitations or caaseiolation of water quality standards.” Water
Quality, § 6B.04(b}* It therefore appears to the Couhiat the language concerning water
guality standards may have been inserted iredMV/NPDES rules so that those rules would be
consistent with the state’s surface mininguiations, which were eady in effect. The
existence of the earlier surface mining rules ma&e@dent that compliance with water quality
standards was already part of surface miningulegions at the time that the consolidated
WV/NPDES rules were being dtafl. Therefore, when consolitan occurred, the water quality
standards requirement may have been plaogd the final WV/NPDES rules to provide
consistency with what was already requinedrsuant to state surface mining regulations,
achieving one aspect of the goal of consolidation.

The Court believes that, although the wajaslity standards language was not in the
earliest proposed versiaf the consolidation rules, its addition to the final consolidation rules
was most likely proper, evenitfwas added later by the drafteAdthough the consolidation was

not a merger ofll rules, the preamble to the proposmmhsolidated regulations explained at

13 Nov. 8, 1984, ECF No. 64-1 (incomplete version).

14 Available athttp://apps.sos.wv.gov/adlaw/csr/reilspx?Docld=6984&Format=PDF, at 69.
Unfortunately, the title of the rule is omitteain this PDF, which is missing pages 1 through 4,
making proper complete citation impossible.
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length the extent of consolidation of the waiellution control program with the surface mining
reclamation program. Preamble to Proposed Rsiguls Consolidating the Article 5A and
Article 6 Program, ECF No. 64-at 2-5 (incomplete versiony.The preamble explained the
purposes of consolidation, whiahcluded the following: “[B]y onsolidating the two programs,
the Department [of Natural Resources] pd@d one-stop shopping for permits required under
both the Water Pollution Control and the Surface Mining and Reclamation Acttst 2. The
consolidation would increase administrative effirmy in that “the agency will need only one
group of permit reviewers to exam the application for a fadili, one set of regulations, and
one enforcement group.ld. Additionally, “[clonsolidation kould provide benefits to the
industry in the form of less paperwork, and a¢stent regulatory and enforcement signals from
the agency.”ld. The regulations “will consolidate the water pollution control program under
Article 5A with the surface mining arméclamation program under Article 8d.*° Furthermore,
“permit reviews will be consolidated, therebyn@hating conflicting requirements which the two
programs occasionally produce. Finally, the watdlution control provision®f Article 5A will
be enforceable by the provisions of Articleas, well as Article 5A.” Preamble to Approved
Regulations Consolidating the Articl\ and Article 6 Pogram, ECF No. 47-%.

Therefore, although the addition of the watpiality standards pwision to the final

language may have occurred later in the processrtihiinly appears thatterested parties were

15 Available athttp://apps.sos.wv.gov/adlaw/csr/reiflaspx?Docld=15239&Format=PDF, at 2-
10.

16 See alsoPreamble to Approved Regulations Cditsting the Article 5A and Article 6
Program, ECF No. 47-7.

7 Available athttp://apps.sos.wv.gov/adlaw/csr/reifelspx?Docld=15239& Format=PDF, at
1-6.
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put on notice of the purpose of the consolidation rules, giveartiphasis in the earlier version
on the goals of consolidation, not just efforcement but of the programs themselh&se
Attach. 1, Preamble to Appro#eRegulations Consolidating ghArticle 5A and Article 6
Program, ECF No. 47-7 at 7-27 (commennisand changes to proposed regulatiéh¥he water
quality standards provision wasly one of the numerous prowsis contained in the rewritten
rules to effect the consolidation of watpollution control permitting with surface mining
regulations. Numerous changes were madé¢oproposed rules as they moved through the
rulemaking process, and the consolidation itseifered a wide range efsues. This was not a
situation where the water qualgyandards language was the oalieration made; rather, it was
one of many changes made to effectuate theathgoal of consolidation, a purpose known to all
interested parties thughout the process. The additiontbé water quality standards language
did not change the basis qurpose of the revised regutats, that purpose being the
consolidation itself?

Defendant next argues thidte EPA has never properipproved of § 47-30-5.1.f. The
Code of Federal Regulations discusses EPAayaprof revisions to a state’s existing NPDES

program:

18 Available athttp://apps.sos.wv.gov/adlaw/csr/reifelspx?Docld=15239& Format=PDF, at
27-47.

19 Furthermore, the Court believémat the addition of the watquality standards language was a
“logical outgrowth” of the earlier drgE) of the consolidation ruleSee City of Portland v. ERA
507 F.3d 706, 715 (D.C. Cir. 2007) (*[A]ln agencyynasue rules that do not exactly coincide
with the proposed rule so long & final rule is the “logicabutgrowth” of the proposed rule.”
(quoting Fertilizer Inst. v. EPA935 F.2d 1303, 1311 (D.C. Cir. 19913ge also CSX Transp.,
Inc. v. Surface Transp. Bdb84 F.3d 1076, 1079-83 (D.C. Cir. 2009) (discussing and applying
the “logical outgrowth” test).
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Whenever EPA determines that the proposed program revision is substantial, EPA

shall issue public noticend provide an opportunity ttomment for a period of at

least 30 days. The public notice shall baladato interested persons and shall be

published in the Federal Retgr and in enough of tHargest newspapers in the

State to provide Statewide coverage. The public notice shall summarize the

proposed revisions and provide for the oppoity to requesta public hearing.

Such a hearing will be held if there igsificant public interest based on requests

received.

40 C.F.R. § 123.62(b)(2). The EPA’s public notregarding consolidation of surface mining

and water pollution control for coal facilities West Virginia appea&ad at 50 Fed. Reg. 2996-02

(Jan. 23, 1985). Defendant argues that this notice is ineffective because it “advised the public
only that the State sought to consolidate withsingle state agency NPDES permitting authority
under the CWA and surface mine permittinghauity under the Surface Mining Control and
Reclamation Act” and did not provide notice reiag 8 47-30-5.1.f being an enforceable permit
condition. Def.’s Resp. PIs.” Surreply at 9.

This Court rejects Defendant’s argumemd finds that the EPA properly approved
changes to West Virginia’'s NPDES program. églained above, theuplic was properly on
notice that the drafted version of the consaiioh rules included thevater quality standards
provision. West Virginia’s existing surface nmgi regulations already had such a requirement,
and so the incorporation of that requiremeno ithe consolidation rules provided consistency.
Given the stated purpose of tbensolidation, the EPA’ notice in the FeddrRegister provided
sufficient notice and opportunifgr comment regarding the watguality standards provision as
one aspect of the effect of consolidati®herefore, Defendant’s argument is rejected.

Ascertaining the intent and method behind #ddition of the water quality standards
language to the final version of the rules isl@nging because nearlyitly years have passed

and the administrative record regarding thgutations is far from complete. Given the
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incomplete record before the Court and tlaekl of concrete evidee showing that the
regulations were improperly promulgated, theu@ will not now second-guess those regulations
so long after their submission to the statée-maaking process and approval by the state
legislature. Although the Court aamt be certain why the watquality standards language was
added, the Court finds that Defendant has failadget its burden of demonstrating that the rule
should now be overturned as improperly promulgated.

Defendant also argues that the incorporatof the water qualitystandards provision
from the state’s surface mining regulations intodtage’s water pollution control standards is an
impermissible modification of the CWA. The Couejects this argument. The enforceability of
the water quality standards prowsiis not a modification of the CWA—rather, it is consistent
with the CWA. Defendant claimthat “[b]Jecause Congress neviatended that water quality
standards be enforceable standards or limitations unless the permitting authority derived an
actual end-of-pipe limit, any construction of W.\M@ode St. R. § 47-30-5.1.f to the contrary is
outside the scope of the federal CWA and therediyenforceable in a citizen suit.” Def.’s Reply
12-13. To support this proposition, Defendegites on the Second Circuit's holding Atlantic
States Legal Foundation, Inw. Eastman Kodak Compang2 F.3d 353 (2d Cir. 1993). In
Atlantic Statesthe Second Circuit held that “state regulations, including the provisions of [state

pollutant discharge elimination system] permitd)ich mandate ‘a greatescope of coverage

20 |f Defendant brought a direct challenge to $tete agency actn, it would have to show that

“the rule violates constitution@krovisions or exceedle statutory authority or jurisdiction of the
agency or was adopted withouthepliance with statutory rule-makg procedures or is arbitrary

or capricious . . . .” WVa. Code 8 29A-4-2(b);e® alsos U.S.C. § 706(2)(D) (a court can “hold
unlawful and set aside agency action, findingsd conclusions found to be . . . without
observance of procedrirequired by law”).
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than that required’ by the fedd CWA and its implementing gellations are not enforceable
through a citizen suit under 33 U.S.C. § 13@8.7at 359 (citing 40 C.F.R. § 123.1(i)(2)). That
holding, however, has not been adopted in thetRdCircuit and this Codirejects its reasoning.
The Eleventh Circuit concluded that state lamndiards are incorporated into the CWA and are
enforceable in citizen suitSee Parker v. Scrap Metal Processors,,I886 F.3d 993, 1006-08
& n.15 (11th Cir. 2004). The Eleventh CircuitParkerstated that:

[T]he citizen-suit provision of the CWA gives federal courts an independent basis

of jurisdiction. The relevamjuestion is whether a state standard enacted pursuant

to the CWA is “an effluent standard lamitation under this capter.” 33 U.S.C. §

1365. On this question, the Supreme Couthgcaigh in dicta, has appeared to say

yes, suggesting that citizens can sue u8de365 regardless ofhether the suit is

based on standards promulgated by the EPMore stringent ate standards that
have received EPA approv@.P.A. v. CaliforniaJ426 U.S. 200, 224 (1976)].

Id. at 1006 n.15see also Nw. Envtl. Advocates v. City of Port|&&IF.3d 979, 988-89 (9th Cir.
1995) (“[N]othing in the language of the Clean Wa Act, the legislative history, or the
implementing regulations restricts citizens fronfioecing the same conditiortf a certificate or
permit that a State may enforce.” Also “[d#h suits to enforce water quality standards
effectuate complementary provisions of the CWA and the underlying mugddke statute as a
whole.”). Plaintiffs’ citizen suit plainly falls vilin the ambit of 33 U.S.C. § 1365(a). A permit
condition is enforceable as an “effluestdndard or limitation” under § 1365(a).

Pursuant to the CWA, entities must folléany more stringent limtation, including those
necessary to meet water quality standards..established pursuant to any State law or

regulations.” 33 U.S.C. § 1311(b)(1)(Qyee also33 U.S.C. § 1313(e)(3)(A). “The CWA

?L«The Administrator shall appre any continuing planning press submitted to him under this
section which will result in plans for all naviga waters within such State, which include, but
are not limited to, the following: effluent limitations and schedules of compliance at least as
stringent as those requiréy section 1311(b)(1), section 13bJ(@), section 1316, and section
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requires that ‘every permit canb (1) effluent limitations thateflect the pollution reduction
achievable by using technologicalpracticable controls and (Zny more stringent pollutant
release limitations necessary for the waterw@geiving the pollutant to meet “water quality
standards.””Piney Run 268 F.3d at 265 (quotingm. Paper Inst. v. ERA96 F.2d 346, 349
(D.C. Cir. 1993) (citing33 U.S.C. § 1311(b)(1)(C))kee also idat 259-62 (involving citizen
suit for enforcement of state water quality standards).

All NPDES permits must comply “with the ajpgble water quality requirements of all
affected States.” 40 C.F.R. § 122.4(d). As axd by the Supreme Court, “[t]his regulation
effectively incorporates into federal lawose state-law standards the Agency reasonably
determines to be ‘applicable.” In such s#tuation, then, state wex quality standards—
promulgated by the States with substantial guidance from the EPA and approved by the
Agency—are part of the fededalw of water pollition control.” Arkansas v. Oklahom&03 U.S.

91, 110 (1992) (footnote omitted). For the reasexygained above, Plaintiffs are permitted to
use the CWA's citizen suit provisions to seakorcement of state water quality standaBkse
also Swartz v. Beacl229 F. Supp. 2d 1239, 1271 (D. Wyo. 200QV]hen state standards are
incorporated into a NPDES permit . . . those ddéads are enforceable in a citizen suit under the
CWA.” (citing, among other case®iney Rui)). The purpose of the state’s water quality
standards in this case is consistent the perpdsvater quality standards under the CWA. The
CWA allows enforcement of a state’s permitt@raquality provisions, en when—as here—that

standard may be strictdran federal standards.

1317 of this title, and at least as stringent asraquirements contained any applicable water
quality standard in effect under authoritytbis section[.]” 33 US.C. 8 1313(e)(3)(A).
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The Court also clarifies that Plaintiffseanot using the SMCRA to illegally circumvent
the CWA'’s permit shield provision. The SMCR#ates, “Nothing in this chapter shall be
construed as superseding, ameagdimodifying, or repealing .. . [the CWA].” 30 U.S.C. §
1292(a)(3). As explained above,vimver, CWA’s permit shield doasot apply here to shield
Defendant from liability. Therefore, thisqament about circumventing the CWA is moot.

D. Repromulgation

Even if the promulgation of the originaérsion of § 47-30-5.1.f was improper for some
reason, that defect has been cured by subsecg@oimulgation. According to its promulgation
history, the original version of §7-30-5.1.f became effective on May 30, 188%n earlier
version of 8§ 47-30-5.1.f (humbered as § 47-30-5.1e@juired, in pertinent part, that “[t]he
effluent or effluents covered by a WV/NPDES perani to be of such qugl so as not to cause
violation of applicable watequality standards adopted byetlstate Water Resources Board.”
Notice, W. Va. Sec. of State, Admin. LawMDiECF No. 53-3 at 8. On June 2, 1987, after the
water quality provision became effective, the WeBfinia Departmenbf Natural Resources
filed a notice of public hearg and comment period on a prepd rule, explaining in the
preamble that it was making certain amendmentie WV/NPDES regulations for coal mining
facilities (of which the water quality standardoysion was part) “in afer to conform with
federal regulatory changes . . . tethto coal mining facilities.Id. at 3. The proposal then gave
a non-exhaustive list of proposed amendmeldts(“Today’s proposal ioludes the following

amendments to Series 30[. . .]"). That ti&d not note any change §€47-30-5.1.6. Later pages

2 The West Virginia Code of State Rules lishe “Promulgation History” of Series 30, the

WV/NPDES Rule for Coal Mining Facilities, aslifaws: “This rule originally became effective

on the 30th day of May, 1985. Amendments to thle were made effective on April 24, 1986,

May 29, 1987, May 15, 1997, June 1, 2004, and July 1, 2009.” W. Va. Code R. § 47-30-1.7.
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included the full text of therovisions, with proposed deiens crossed out and proposed
additions underlined. The watquality standard provision & 47-30-5.1.6 was shown with the
phrase “effluent or effluents” ossed out and replaced withisdharge or discharges.” The
subsequent Notice of Agency Approval of a PragbRule and Filing witlthe Legislative Rule-
Making Committee noted this amendment i ttame manner. ECF No. 53-4. Finally, the
Notice of Final Filing and Adoption of a Legiive Rule Authorized by the West Virginia
Legislature, dated April 1, 1988,werted back to the “effluerdr effluents” language. ECF No.
53-5. On July 17, 1996, the Office of Water Resoufited a notice of pulc hearing regarding
further changes to the rule, proposing a chaimgthe language of 8 47-30-5.1.6 to remove
reference to the State Water Resources Ba@ard insert reference to the West Virginia
Environmental Quality Board. ECF No. 53°6.

Therefore, at least two of the revisions over years involved direahanges to the water
quality standards provision now renumbeat® 47-30-5.1.f. Althougkhe 1987 notice did not
specifically point to the changes being madethat section in a teort list” of proposed
amendments, the longer text of the notice-ewehthe provisions are written with proposed
deletions and additions—clearlyah that changes to the water tityastandards provision were
proposed. The 1987/1988 proposed amendments meldarithat the West Virginia Department
of Natural Resources proposed to changeviitg sentencehat prohibited violation of water
guality standards. Certainly amterested party who was nottyeware of that provision would
have had its attention drawn to it based uporptbposed amendments. The same is true for the

1996/1997 amendment. The Court therefore findstti@mtrepromulgation athe rule cured any

23 By that time, the rule includethe phrase “discharge or disofes” rather than “effluent or
effluents.”
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defect that may have existed in the earlier versane rule. In the instant case, even if the
earlier notice-and-comment rulemaking was defective, this defect was cured by the
repromulgations. The state agency reprontidga provided meaningful opportunity for
interested parties to comment on the portb8 47-30-5.1.f that imsow under fire.

In summary, for the reasons stated above V. Code R. § 47-30-5.1.f is a valid rule
and results in an explicit and enforcealglendition of Defendant's WV/NPDES permits.
Therefore, if Defendant violates this perrogndition, it is not protected by the permit shield
defense.

V. Requirements for Citizen Suit

Having determined that the permit shield is unavailable to Defendant and that the water
quality standard for selenium is an enforcealffleent limit for the permits at issue in this case,
the Court now turns to the issaéwhether Plaintiffs are entiteto relief under the citizen suit
provisions of the CWA and SMCRA.

A. Sixty Days’ Notice

Under the CWA and SMCRA, no citizen saiy be commenced prior to the provision
of sixty days’ notice to the alleged violatdhe Administrator of the EPA (for CWA citizen
suits) or the Secretary of the Depaent of the Interior (for SMCRA citizen suits), and the State
in which the alleged violation occurs. 30 WLCS§ 1270(b)(1)(A); 33 U.S.C. § 1365(b)(1)(A).
The notice must provide:

sufficient information to permit the recipient to identify the specific standard,

limitation, or order alleged to have beeplaied, the activity lleged to constitute

a violation, the person or persons responsible for the alleged violation, the

location of the alleged violation, the daie dates of such violation, and the full
name, address, and telephone number of the person giving notice.
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40 C.F.R. § 135.3(a) (notice reganent for CWA citizen suitsee alsa30 C.F.R. § 700.13(e)
(notice requirement for SMCRA citizen suif)Providing such notice & a mandatory condition
precedent to filing suit under [the CWA]JGaston Copper |1629 F.3d at 399 (citinglallstrom
v. Tillamook Cnty.493 U.S. 20, 31 (1989)). “Without adequate notice,@lourt does not have
subject matter jurisdiction to hear the cagessateague Coastkeeper v. Alan & Kristin Hudson
Farm, 727 F. Supp. 2d 433, 437 (D. Md. 2010) (citation tadit The purpose of the notice is to
“allow a potential defendant to identify its own violations and bring itself into compliance
voluntarily,” Catskill Mountains Chapter of Trout Umited, Inc. v. City of New YorR73 F.3d
481, 488 (2d Cir. 2001) (citations oreitt), and to “[allow]Government agenes the opportunity
to take responsibility to enforce the environmental regulatiokssateague Coastkeep@@7 F.
Supp. 2d at 437 (citingallstrom 493 U.S. at 29). Accordingly,

[A]s long as a notice letter igasonably specific as tbe nature and time of the

alleged violations, the plaintiff has fulfilled the notice requirement. The letter

does not need to describe every dedhievery violation; it need only provide

enough information that the defendant aentify and correct the problem.
San Francisco Baykeeper, Inc. v. Tosco CoB29 F.3d 1153, 1155 (9th Cir. 2002). “The

sufficiency of the plaintiffs’ notice letter must lagsessed based on the facts that existed” at the

time notice was provide@daston Copper |1629 F.3d at 401.

24 (e) A person giving notice regarding an allégélation shall state, to the extent known--
(1) Sufficient information to identify the provision of the Act, regulation, order, or permit
allegedly violated,;
(2) The act or omission alleged to constitute a violation;
(3) The name, address, and telephone nusnbethe person or persons responsible for
the alleged violation;
(4) The date, time, and locai of the alleged violation;
(5) The name, address, and telephonebrarrof the person giving notice; and
(6) The name, address, and telephone number of legal counsel, if any, of the person
giving notice.
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The parties do not dispute that Plaintifiave satisfied their statutory obligation to
provide sixty days’ notice. Pldiffs sent a letter postmarkéday 25, 2012, in order to provide
notice and then filed the pending ComplaintJuty 26, 2012, over sixty days later. Defendant
concedes that this satisfies the sixty daystice requirement. Def.’®esp. PIs.” First Req.
Admiss., Answer Req. No. 1, ECF No. 34-14.

B. Evidence of Violationsof Application Law

As explained above, Plaintiftsring their claims against Bendant under the citizen suit
provisions of the CWA and SMCRA. The CW8Citizen suit provision states that:

[A]ny citizen may commence a civil action on his own behalf . . . (1) against any

person . . . who is alleged to be in watbn of (A) an effluent standard or

limitation under this chapter or (B) an ordgssued by the Administrator or a State

with respect to such a standard or limitation . . . .

33 U.S.C. § 1365(a). Under the 8IRA'’s citizen sit provision:

[A]lny person having an interest which @ may be adversely affected may

commence a civil action on his own beh#&df compel compliance with this

chapter . . . against any othggrson who is alleged to e violation of any rule,

regulation, order or permit issued puant to this subchapter . . . .

30 U.S.C. § 1270(a). The Supreme Court haerpmeted the phraséalleged to be in
violation”—which appears in the CWA and €A provisions above—teequire “that citizen-
plaintiffs allege a state ofiter continuous or intermittent alation—that is, a reasonable

likelihood that a past polluter will continue to pollute in the futu@waltney of Smithfield, Ltd.

v. Chesapeake Bay Found., 84 U.S. 49, 57 (1987)@waltneyll”).?

> The Gwaltneyline of cases is highly instructiverféhe Court's delibetions here. For the

purposes of this case, it is usefat the Court to refer to four of the cases in this line: 1) the

district court’s original desion, 611 F. Supp. 1542 (E.D. Va. 19855 Waltney 1); 2) the

Supreme Court’'s decision on appeal from tlairkh Circuit Court of Appeals, 484 U.S. 49

(1987) (‘Gwaltney IT); 3) the Fourth Circuit’'s decisioan remand from the Supreme Court, 844
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i. Good-Faith Allegation of Violation

“[A] good-faith allegation [of continuous or termittent violation]. . . suffice[s] for
jurisdictional purposes . . . Gwaltney I| 484 U.S. at 65. The issue of what evidence must be
shown for jurisdictional purposes is distinct froavhat evidence must be shown for a defendant
to ultimately be held liable for a violation of the CWA and SMCR3ee Chesapeake Bay
Found., Inc. v. Gwaltney of Smithfield, Lt844 F.2d 170, 171 (4th Cir. 1988)Givaltney IIT')
(on remand from the Supreme Court, drawingdjsdinction between “a good faith allegation of
ongoing violation sufficient to mmatain jurisdiction” and “pov[ing] their allegation of
continuous or intermittent violations, as reqdir order to prevail”’). The Supreme Court
specifically rejected # proposition that “citizen-plaintiffamust prove their allegations of
ongoing noncompliance before jurisdiction attach&waltney 1| 484 U.S. at 64. Good-faith
allegations, not definitive proofsuffice for jurisdictional purposedd. at 65. To meet the
jurisdictional requirements, Pldifis must show that at the terthey filed suit, they had a good-
faith belief that Defendant was in continuoudrdermittent violation of the CWA and SMCRA.
In a jurisdictional sense, then, this good-fdidhief is an element of Plaintiffs’ claim.

Accordingly, the Court must consider wtainstitutes a sufficient good-faith belief for
jurisdictional purposes. In the dliiict court case which eventually gave rise to the Supreme
Court’'sGwaltney lldecision, the Eastern Disttiof Virginia considered this question:

A useful analogy [for undetanding good-faith belief] ithe manner in which the
federal courts treat the jurisdictional amotaquirement in diversity cases. . . .

F.2d 170 (4th Cir. 1988) Gwaltney II'); and 4) the Fourth Circuit’'s decision on appeal again
from the district court, 890 F.2d 690 (4th Cir. 198%\{altney IV).
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In diversity cases, the question whettier jurisdictional arunt is satisfied—and

whether the court, ultimately, has juiisiibn—is not answered by whether the

plaintiff ultimately recovers in excesd $10,000. Rather, the issue is whether the

amount plaintiffstated in the original clainsatisfies the amount, and is made in

good faith. . . . [T]he test of good faith vghether it appears to be a “legal

certainty” that the jurisdictional fact is not satisfied.

Chesapeake Bay Found. v. Gwaltney of Smithfield, 6id. F. Supp. 1542, 1549 n.8 (E.D. Va.
1985) (emphasis in original) (citations omittedis(Waltney 1), aff'd, 791 F.2d 304 (4th Cir.
1986),vacated sub nom. on difeaxt grounds, Gwaltney 1484 U.S. 49 (1987). IGwantley |
the district court found that “there was no certaint . —legal, factualor otherwise—that [the
defendant’s] system would correct one of the major violation problems for which this suit
was brought—until nearly one yeafter the suit was filed.1d. at 1549 n.8. Therefore, the
plaintiffs in that case had suffemtly pled a violation in good faith.

The Court finds here thatdhhtiffs have sufficiently pled in good faith a continuous or
intermittent violation of the CWA and SMCRA. Itheir Complaint, Plaintiffs allege that
Discharge Monitoring Reports (“DMRs”) submittdy Defendant show multiple violations of
the acute and chronic selenium water quaigndards from July 2008 to March 2012 in Cannel
Coal Hollow, Leatherwood Creek, Right Fork,bal Coal Point Removal, and Cannel Coal
Surface Mine. Compl. 1 52 & Ap@#A. The Complaint also points to a WVDEP inspection on
March 22, 2012, which shows selenium water ipadtandard violatns at Bullpen Fork,

Cannel Coal Hollow, Leatherwood CkedRight Fork, and Rocklick Forkd. f 54 & App. B

Plaintiffs further allege that sad on “Fola’s pattern of violatns . . . and thabsence of any

%% |n their Complaint, Plaintiffslso cite to a WVDEP samplem on or about August 9, 2011,
Compl. 1 53, but omit reference to this sampleheir motion for summary judgment. Therefore,
the Court will not consider that evidence.
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evidence of any meaningful efforts by Fola to eratfiche cause of the vialas . . . Fola is in
continuing and/or intermittent violation of the Clean Water Act and SMCRAY 57.

In the face of this evidence, the Court caniimd that it is “a ‘legal certainty’ that the
jurisdictional fact is not satisfied.Gwaltney | 611 F. Supp at 1549 n.8. In fact, quite the
opposite appears to be true. The Court ne¢deaaeh issues concerning sampling methodologies
to make this finding; such analysis is not necessary to find that the jurisdictional element has
been met. Having found that Plaintiffs hasafficiently pled in good faith a violation which
confers jurisdiction, the Court now turns to whetlre fact Plaintiffs have proven an actual
violation of the CWA and SMCRA.

ii. Whether Pre- or Post-Complaint Evidence is Required

The Fourth Circuit has explained the wagswhich a plaintiff in a citizen suit can
ultimately show the defendant to be liable under the CWA:

Citizen-plaintiffs may [prove an ongoingiolation] either (1) by proving

violations that continue on or after tliate the complaint is filed, or (2) by

adducing evidence from which a reasondhbkr of fact coudl find a continuing
likelihood of a recurrence in intermittent eporadic violations. Intermittent or
sporadic violations do not cease to be ongaintil the date when there is no real
likelihood of repetition.
Gwaltney IIl 844 F.2d at 171-7%ee also Am. Canoes&n v. Murphy Farms412 F.3d 536,
539 (4th Cir. 2005) (applying the test).

Defendant argues that Plaifg must prove pre-Complainviolations in order for
Defendant to ultimately be found liable ferolations of the CWA and SMCRA, citing to
American Canoeand this Court’s ruling i©hio Valley Environmental Coalition, Inc. v. Hobet
Mining, LLC, 723 F. Supp. 2d 886 (S.D. W. Va. 201Gwaltneyand its progeny, as well as

American Canogrecite the two-prong test above, yet ultimately use the second-prong to find a

44



violation. Chesapeake Bay Found., Inc. v. Gwaltney of Smithfield, 88@. F.2d 690, 693-95
(4th Cir. 1989) (Gwaltney 1V); Am.Canog 412 F.3d at 539. This does not necessarily mean,
however, that a plaintiff is foreclosed fromledg using the first ppng to prove an ongoing
violation. Furthermore, this Court iHobet Miningclearly found that the defendant was in
violation of the CWA and SMCRA becs& the plaintiffs satisfied tHest prong

A citizen-plaintiff can establish a contiing violation sufficient to warrant

declaratory relief by proving either violations that occur on or after the date of the

complaint, or a likelihood of the cantied reoccurrence of intermittent or
sporadic violationsGwaltney [lll], 844 F.2d at 171-72. Here, Plaintiffs have
satisfied the first prong of th@waltney [lll] test. Plaintiffs submitted Defendant

Hobet’'s October 2009 DMRs to the Couwty January 11, 2010, which show that

Hobet was in violation of the selemn limits in WV/NPDES Permit 1022911 in

October 2009See PIs.” Exhibit§Doc. 24-1), App. A. These DMRs constitute

binding admissions on the part of Hob®ee Sierra Club v. Simkins Indus., Inc.,

847 F.2d 1109, 1115 n. 8 (4th Cir. 1988) (DM&e binding admissions that may

be used to establish liabilityacated on other grounds by Friends of the Earth,

Inc. v. Laidlaw Envtl. Services (TOC), Iné49 F.3d 303 (4th Cir. 1998). Thus,

they are sufficient to establish that tt@mpany is in violation of the CWA and

SMCRA.

Hobet Mining 723 F. Supp. 2d at 923 (footnote omitted) (citations omitted).

Defendant points to a portion eéfobet Miningwhich states that “all that appears to be
required is that the citizen group make a good-falidgation that the defielant is in continuing
violation of the CWA and SMCRA, and, such violation is establishethe company be held
liable and injunctive relief imposedld. at 896 (emphasis added)tétions omitted). However,
as explained above, a good-faith allegation obatiouing violation is nothe same thing as
proving the violation itself. “Suclviolation,” as used in the egrpt, refers to a “continuing
violation.” Therefore, that sentea should be understood as sigtihat if a continuing violation
is established, the company iablle for relief. And, as this Court made clear later inHbbet

Mining opinion, a continuing walation can be established byating just the first prong.
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In Marfork, this Court noted that “Plaintiffs ke cited both pre- and post-complaint
measurements that provide a basis for the almgahat Marfork is causing a violation of the
selenium water quality standard. The Court theesfinds that Plaintiffhave satisfied CWA'’s
jurisdictional requement.” 2013 WL 4506175, at *19. Thi&tatement does not necessarily
suggest, however, that pre-complaint violati@ne required to prevail. Rather, the Court was
simply reciting the evidence of violations presentethe context of deding whether this Court
had jurisdiction in that case. Tlesue of whether the plaintiffs in that case had proven a CWA
violation was discussed in the subsequent seetia the Court made no finding in that section
that pre-complaint violations walilbe required in order for the phéiffs to prevail. Therefore,
Marfork does not suggest that aapitiff must prove pre-compiat violations in order to
establish liabilityunder the CWA.

This interpretation is supported by the Supreme Court’s decisiGwaltney 1| where
the Court stated that citizesuits under the CWA are meant &ldress present or future
violations, rather than violatiorfeom the past. 484 U.S. at 53he harm sought to be addressed
by the citizen suit lies in the present or the futar,in the past”). It would be inconsistent with
the Supreme Court’s clear statement about thwaia-looking nature of citizen suits for this
Court to require evidence pfe-complaint violations.

iii. Evidence of Post-Complaint Violations

Having determined that evidence of post-complaint violations can suffice to establish
liability, the Court now turns tthe specific evidence presented in this case. Plaintiffs requested
entry for sampling pursuant to Federal RuleCofil Procedure 34. PIs.’ First Req. Permit Entry,

ECF No. 40-3. This request was granted. Durirgitispection that followed, Plaintiffs sampled
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various locations over six consecutive days—ihafrom February 4 through 9, 2013. These six
days comprise three discreet four-day periéaruary 4 through 7; February 5 through 8; and
February 6 through 9. Samples were taken on eatihese six days from the four outfalls, in-
stream points, and four monitog stations. The four-day averades selenium concentration at
every sampling location, for each of these threerdiet four-day periods, exceeded the chronic
limitation of 5 pg/l. Selenium @hcentrations, ECF No. 34-11.

The language of the regulations suggests ghahe-hour average is required for each
measurement. The notes accompanying the table listing selenium chronic and acute limitations
state that the “[o]ne hour awage concentration [is] not to be exceeded more than once every
three years on the average, uslesherwise noted,” and the “[flour-day average concentration
[is] not to be exceeded moreathonce every three years on #iverage, unless otherwise noted.”
W. Va. Code R. 8§ 47-2, app. E, thl.2, nn.1 & 2. T$uggests that the foday average is to be
computed using one-hour averages.

There are two types of samples that cobll used to measure effluent: composite
samples and grab samples. They are defined as follows:

5.19.c. “Composite Sample” means a corahon of individual samples obtained

at regular intervals over a time pmti Either the volume of each individual

sample is proportional to discharge florates or the sampling interval (for

constant volume samples) is proportiot@lthe flow rates over the time period

used to produce the composite. Tinaximum time period between individual

samples shall be two (2) hours.

5.19.d. “Grab Sample” means an individuainpde collected in less than fifteen
(15) minutes.

W. Va. Code R. § 47-30-5.19.c & -5.19.d. Defendaguas that each sample must satisfy the

durational component of being a one-hour averaigclaims that although composite samples
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satisfy this requirement, grab samples do not. mgdat argues that Plaintiffs must allege and
ultimately prove this durational compongptting to a letter from the WVDEFRSeeWVDEP
Letter to Office of Surface Mining Reclamai and Enforcement, July 29, 2013, ECF No. 40-2.
That letter faulted a ciens’ complaint for “assert[ing] selenium values above 5 micrograms per
liter and below 20, but . . . fail[ing] to provide safént information to establish that their values
held up over a four-day averagéd. at 8. Therefore, the complaititiled to allege a violation

of West Virginia water quality standarddd. Nowhere does that letter specifically discuss
durational components, however, other thadisguss calculation of a four-day average.

Applicable regulations and permit termspapr equivocal concerning what sort of
sampling method is required. The actual perndits not specify what sampling method is
required. “The Director may rega that grab samples or composite samples be used for
particular pollutants.” W. Va. Code. R. § 40-4.4.b.7. However, the parties do not point to any
precise statement as to what sort of samplingmosite or grab—is required for measuring the
presence of selenium in effluent. Furthermdree pleadings and oral argument suggest that
Defendant finds the sampling method for preaptaint violation to be problematic—but not
necessarily for post-complaint violations. See BdResp. Pls.” Mot. Part. Summ. J. at 6, ECF
No. 40; Tr. Pretrial Conf. at 72, Nov. 6, 2013.

The permits incorporate by reference the taie out in W. Va. ©de R. § 47-30-5. This
rule includes the water quality standard gsmn and the provisionsegarding records of
monitoring and DMRs found in § 47-30-5.11. Thesevisions include the requirement that
“[s]amples and measurements taken for the perbsnonitoring shall beepresentative of the

monitored activity.” 8 47-30-5.11.b. Furthermoffm]onitoring results shall be reported on
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DMRs and at the inteals specified in the pmit.” § 47-30-5.11.e. As Rlntiffs point out—and
Defendant does not refute—Defentlases grab sampling when taking the measurements used
in its DMRs. Therefore, Plairfts argue, it would be contradictory for grab samples to suffice as
a “representative” methodology for DMRs but rfot showing any discharge violations in
citizen suits. This is made even more plain by the fact that DMRs have been used to show
liability elsewhere.Hobet Mining 723 F. Supp. 2d at 923 (fimdj that DMRs are “binding
admissions” which can establish CWA and SMCRA violations).

To further refute Defendant’s position, Pifs cite to a 1997 Supplement to EPA’s
Guidelines for Preparation of the ComprehemsState Water Quality Assessments (305(b)
Reports) and Electronic Updates. This documstates that the “EPA believes that 4-day
composites are not an absolute requirementet@uating whether chnic criteria are being
met.” P. 3-18, ECF No. 50-1. The EPA websigitions, however, that the document is posted
“for archival purposes only** More current documents on tlPA website provide little—if
any—insight into what sampling method is requir8ee, e.g.Consolidated Assessment and
Listing Methodology § 6.1, Jul.0B2 (“Effluent samples arégypically collected as 24-hour
composite samples . . . .”) (emphasis add&d).

Furthermore, Plaintiffs poinbut that the WVDEP, as noted in an Order to Defendant,

found that samples taken during the March 2012 inspection showetuseleoncentrations

2" Seehttp://water.epa.gowpe/watersheds/monitorg/guidelines.cfm. It should be noted that

the document available via that page has the same title, but does not match the one presented by
Plaintiffs.

28 Available at http://water.epa.gov/type/waasheds/monitoring/upload/2003_07-
24 _monitoring_calm_calm_ch6.pdf.
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which exceeded the selenium watpiality standard and therefore ordered Defendant to apply
for reissuance or modification of its permits.dér Issued Under Watétollution Control Act,
June, 5, 2012, ECF No. 34-8. The samples utilizedaking these findings were grab samples.

The Court believes that grab samples are a sufficient sampling method for proving
violations. In reaching this determination, the Goweighs heavily the fact that Defendant uses
grab sampling when completing its own DMRsrtRarmore, the other evidence cited suggests
that although other sampling methods may ledepred, grab samples are an acceptable method
of sampling. The evidence presented by Plainfiiéen the Rule 34 inspection shows four-day
averages in excess of the chronic selenium limitation at all four odffallsis post-complaint
evidence shows that Defendant isvialation of the CWA and SMCRA.

Defendant concedes that no treatment fadliieve been put in place for the selenium
discharges at issue in this case. ThereforeCthet's finding as to liability applies to Counts I
and VI as well. In summary, the Court finds tl2g¢fendant is liable as to all six Counts of
Plaintiffs’ Complaint.

C. Entitlement to Relief

The Court is not in a position #tis time to decide how many violations of the CWA and
SMCRA have occurred or to impose any spec#ieef, including the injurntive relief requested
by Plaintiffs. The Court will leave resolutiai those issues to a subsequent time.

VI. Conclusion
For the reasons explained above, the CBDENIES Defendant’s motion for summary

judgment (ECF No. 32). Also, the CodBRANTS in part Plaintiffs’ motion (ECF No. 34).

29 In making this determination, the Court neetireach the issue of whether a four-day average
can be established usingample from a single day.
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Specifically, the CourtGRANTS Plaintiffs’ motion for pamal summary judgment and for
declaratory relief as to liability for all six Counts, hatids in ABEYANCE Plaintiffs’ claims as
to the number of violations and for umctive relief and civil penalties.

The CourtDIRECTS the Clerk to send a copy of this written Opinion and Order to

counsel of record and ymnrepresented parties.

ENTER: December 19, 2013

ROBERT C. CHAMBERS, CHIEF JUDGE
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