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Reversed and remanded.
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BEFORE THE COURT EN BANC.

OPINION

By the Court, HARDESTY, J.:
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In this appeal, we must determine a narrow, yet fundamental
question: whether the State Engineer violated his statutory duty under

NRS 533.370(2) by failing to rule on Southern Nevada Water Authority’s

(SNWA) 1989 water appropriation applications within one year. NRS
33.370(2), as it existed in 1989, required the State Engineer to approve or
eject each water appropriation application within one year after the final
rotest date. The State Engineer, however, could postpone taking action
eyond one year if he obtained written authorization from the applicant

nd protestants or if there was an ongoing water supply study or court
Ection. None of those conditions occurred by the end of 1991. However, in
2003, the Legislature amended NRS 533.370 to permit the State Engineer
tto postpone action on pending applications made for a municipal use. The
district court summarily determined, among other issues, that the
lamendment applied to SNWA’s 1989 applications, thus enabling the State
Fngineer to take action on applications filed 14 years earlier.

The parties to this appeal dispute whether SNWA’s 1989

pplications were “pending” in 2003 under the legislative amendment and,

herefore, whether the amendment applied retroactively to those

pplications. We conclude that “pending” applications are those that were
iled within one year prior to the enactment of the 2003 amendment. And,
in the absence of statutory language and legislative history demonstrating
n intent that the amendment apply retroactively to SNWA’s 1989
lapplications, we determine that the State Engineer could not take action
on them under the 2003 amendment to NRS 533.370.
Because we determine that the 1989 water appropriation

applications were not pending in 2003, we conclude that the State

Engineer violated his statutory duty by failing to take action within one
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year after the final protest date. Thus, we reverse the order of the district
court and remand for a determination of whether SNWA must file new
groundwater appropriation applications or whether the State Engineer
must re-notice SNWA’s 1989 applications and reopen the period during
which appellants may file protests.

FACTS AND PROCEDURAL HISTORY
In 1989, the Las Vegas Valley Water Department (LVVWD)

filed approximately 146 applications with the State Engineer to

appropriate public water from groundwater sources in various areas in
Nevada. LVVWD’s intended purpose was to pump the water to the
greater Las Vegas area. With nearly 800,000 acre-feet per year of
groundwater at issue, the State Engineer referred to the project as “the
largest interbasin appropriation and transfer of water ever requested in
the history of the state of Nevada.”!

In 1990, the State Engineer published statutory notice of the
applications in the counties in Nevada where the water was to be
appropriated. In response, more than 830 protests were filed with the
State Engineer. Although NRS 533.370(2), as it existed at the time,
required the State Engineer to take action on applications within one year
after the close of the protest period, unless he identified an ongoing water
study oﬁ court action, the State Engineer did not rule on the applications
at issue in this case or identify an exception that permitted postponement

of action, within the allotted time.

'The quantity of water proposed to be pumped was later reduced to
approximately 190,000 acre-feet per year.
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In 1991, SNWA was formed to address and secure the water
needs for the millions of residents of and visitors to the Las Vegas valley.
SNWA acquired LVVWD’s rights to the 1989 groundwater applications as
a successor in interest. Thereafter, between 1991 and 2002, LVVWD
withdrew some of the 1989 applications, and the State Engineer held
hearings and issued rulings on several other 1989 applications. This
appeal concerns 34 of SNWA’s remaining 1989 groundwater applications
in the Spring, Snake, Cave, Dry Lake, and Delamar Valleys. Although
there are 54 appellants to this appeal, we have identified five groups of
appellants. ~Fi]rst, there are 11 “original protestants,” who filed original
protests in 1989 and 1990; but argue that because of the 16-year delay
following the filing of the applications, they did not receive adequate
notice of the 2005 prehearing conference or the 2006 hearings. Second,
there are the “new” property owners, who moved to or established
themselves in affected valleys after 1989. Third, there are five property
owners who either inherited or purchased their property interest from an
original protestant. Fourth, there are residents of Utah who live on the
Utah side of Snake Valley, and argue that they never received notice of
the applications in 1989 and thus did not file protests. Fifth, there are at
least three national environmental and wildlife organizations that have
evolved since 1989, and argue that the State Engineer has effectively
blocked them from protecting their interests because they did not file
protests in 1989 and 1990.

In October 2005, the State Engineer notified roughly 300
people by certified mail that a prehearing conference would be held in
January 2006 to discuss issues related to protest hearings on the 34

groundwater applications. Hundreds of the certified mailings were
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returned undelivered, including mailings to 11 of the appellants in this
case. The State Engineer did not attempt to resend the mailings or follow
up on those mailings that were returned. At the January 2006 prehearing
conference, the State Engineer heard from people who filed formal
protests in 1989,2 along with others who expressed public comment.3
Because of the 16-year lapse between the filing of the applications and the
hearings on the applications, some attendees, including appellant Abigail
Johnson, through her attorney, requested that the State Engineer re-
notice SNWA’s applications and reopen the protest period.

In March 2006, the State Engineer issued an order denying
the request to re-notice the applications and scheduled a September 2006
hearing for applications concerning the Spring Valley water basin. The
State Engineer recognized the significant lapse of time between the filing
of the applications and the hearings and acknowledged that the delay
signified to the public that SNWA did not intend to pursue the pumping
project. However, the State Engineer also found that, without the public’s
knowledge, SNWA had been dedicating substantial time to prepare for
hearings on the applications. SNWA explained that the magnitude of the
groundwater project and the number of protests required significant

preparation during the 1990s and early 2000s. However, neither the State

20Only one appellant in this case, Abigail Johnson, participated as a
protestant at the January 2006 prehearing conference because she had
protested the Spring Valley applications in 1989. However, in this appeal,
she is also a new property owner because now she seeks to also protest the
Snake Valley applications.

30nly one appellant in this case, Nomi Martin-Sheppard, provided
public comment at the January 2006 prehearing conference.




Engineer nor SNWA offered evidence that a water study had been ordered
or that the applicant and protestants authorized the State Engineer to
postpone taking action on the 1989 applications.

In July 2006, appellants filed a petition with the State
Engineer, requesting, in part, that the State Engineer re-notice SNWA’s
remaining applications from 1989 and reopen the protest period. The
State Engineer summarily denied the petition, reasoning that it was
analogous to a request for reconsideration under NRS 622A.390, and
reconsideration was not warranted.

In August 2006, appellants filed a petition for judicial review
with the district court, seeking review of the State Engineer’s order
denying the request to re-notice SNWA’s applications. In May 2007, the
district court denied the petition for judicial review. The district court
determined that the State Engineer did not abuse his discretion in
denying the request because there is no statutory provision that requires
or authorizes additional notice of water appropriation outside of the
statutory time period. Citing the 2003 legislative amendment to NRS
533.370(2)—the statute that requires the State Engineer to take action on
an application within one year—the district court stated that Nevada
water law takes into account a time lapse between the original filing of an
application and a hearing.

In April 2007, while the petition for judicial review was
pending in the district court, the State Engineer ruled on the applications
that concerned the Spring Valley water basin. The State Engineer upheld
some protests and overruled others. Of the 54 appellants to this appeal,
one participated in the Spring Valley hearing. No petition for judicial
review was filed concerning the State Engineer’s April 2007 Spring Valley
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order, but appellants filed this appeal of the district court’s May 2007

denial of the August 2006 petition for judicial review.

DISCUSSION
Appellants appeal the district court’s denial of the petition for

judicial review on multiple grounds, bnly one of which is pertinent to our
disposition. The determinative issue in this appeal is whether SNWA’s
1989 groundwater appropriation applications were still pending before the
State Engineer in 2003, despite the State Engineer’s failure to take action
on them within one year of the closing of the protest period, as required by
the former version of NRS 533.370(2). In denying appellants’ petition for
judicial review, the district court interpreted the 2003 version of NRS
533.370‘\1:0 apply retroactively to the 1989 applications.* We disagree.b
We review a district court’s statutory construction determination de novo.
Sonia F. v. Dist. Ct., 125 Nev. __, | 215 P.3d 705, 707 (2009).

NRS 533.370 as it existed in 1989
Appellants argue that the State Engineer violated his

statutory duty because he did not rule on SNWA’s 1989 applications
within one year after the final date for filing a protest and that the district

court erred in failing to address this argument when it was raised below.

INRS 533.370 has been amended twice since 2003, but such
amendments do not substantively affect the provision at issue in this case.

SBecause we reverse and remand on the issue of statutory
construction, we do not reach the merits of appellants’ other arguments on
appeal.
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In 1989, NRS 533.370(2) required the State Engineer to take
action on water appropriation applications within one year after the final
date for filing a protest, subject to three exceptions:

The state engineer shall either approve or reject
each application within 1 year after the final date
for filing protest. However:

(a) Action can be postponed by the state
engineer upon written authorization to do so by
the applicant or, in case of a protested application,
by both the protestant and the applicant; and

(b) In areas where studies of water supplies
are being made or where court actions are
pending, the state engineer may withhold action.

(Emphases added.)

This court has determined that “[t]he word “shall” is a term of
command; it is imperative or mandatory, not permissive or directory.”
Blaine Equip. Co. v. State. Purchasing Div., 122 Nev. 860, 867, 138 P.3d
820, 824 (2006) (alteration in original) (quoting Adkins v. Oppio, 105 Nev.
34, 37, 769 P.2d 62, 64 (1989)). Therefore, we conclude that the State

Engineer violated his duty by failing to act on the applications within one
vear of the closing of the protest period, unless, pursuant to the 1989
version of NRS 533.370(2)(a) or (b), the State Engineer properly postponed
action on the applications beyond the one-year statutory requirement.

The State Engineer did not request written authorization to
postpone action

In 1989, NRS 533.370(2)(a) permitted the State Engineer to

postpone action on water appropriation applications if he received written
authorization from the applicant and any protestants to the applications.
Appellants assert that the State Engineer neither sought nor received
written authorization from SNWA or any protestants to the 1989
applications to postpone action. Neither the State Engineer nor SNWA
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dispute appellants’ assertion.® Because no evidence in the record indicates
that the State Engineer obtained written authorization from either SNWA
or the protestants, we conclude that the 1989 version of NRS 533.370(2)(a)
did not provide a basis for postponement of action on the applications.

The State Engineer did not state that a water supply study or
pending court action necessitated postponement of action

The State Engineer was also permitted to postpone action on
SNWA’s applications if a water supply study was being conducted or a
court action on the applications was pending in 1989. See NRS
533.370(2)(b) (1989). Appellants contend that neither a water supply
study nor a court action had occurred by 1991. SNWA concedes that there
was no court action; however, SNWA argues that the State Engineer
determined that a hydrologic study was necessary before taking action on
the applications.

To support its argument, SNWA directs this court to twd
rulings made by the State Engineer in 2001 and 2002 regarding various
1989 applications seeking to appropriate water from basins and aquifers
in other regions of Nevada. There is no evidence in the record to indicate
that the State Engineer postponed action on the applications at issue in
this appeal by 1991 because of the need for hydrologic studies.
Consequently, we determine that the State Engineer’s delay in taking

action was not excused pursuant to the 1989 version of NRS 533.370(2)(b).

6SNWA argues that it would have been “unreasonable and
unworkable” to require the State Engineer to obtain written authorization
from the over 800 protestants in 1989. However, SNWA’s impracticability
argument does not alter the fact that a plain reading of the 1989 version of
NRS 533.370(2)(a) required such authorization.
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The 2003 legislative amendment to NRS 533.370 does not apply
retroactively to the 1989 applications

SNWA maintains that a 2003 legislative amendment to NRS

533.370 empowers the State Engineer retroactively to postpone action on
groundwater appropriation applications made for municipal use; thus
excusing his failure to comply with NRS 533.370 as it existed prior to the
2003 amendment. Appellants contend that the 2003 amendment does not
apply retroactively, and SNWA must file new applications or the State
Engineer must re-notice the applications and reopen the protest period.

In 2003, the Legislature amended NRS 533.370 to permit the
State Engineer to postpone action on applications made for municipal
purposes. See 2003 Nev. Stat., ch. 474, § 2, at 2980-81. Importantly, the
Legislature specified the following water appropriation applications to
which the amendment in NRS 533.370(2) applies: “l. Each
application .. . that is made on or after July 1, 2003; and 2. Each such
application that is pending with the office of the State Engineer on July 1,
2003.” 1d. § 18, at 2989 (emphasis added).

Therefore, because SNWA’s applications were made for
municipal use, and the State Engineer did not rule on SNWA’s 1989
applications within one year after the final date for filing a protest, we
must determine whether SNWA’s 1989 applications were pending in 2003.
If the applications were pending, the State Engineer would have been
statutorily authorized to postpone a ruling without approval from SNWA
and the protestants.

Appellants argue that the 1989 applications were not pending
in 2003 because they effectively lapsed one year after the protest period
ended. They assert that the reasonable interpretation of the term
“pending,” as used by the Legislature in regard to the application of the
SupRemE CounT
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2003 amendment to NRS 533.370, is that only applications filed within
one year of the amendment’s enactment in 2003 are still before the State
Engineer. SNWA argues that the 1989 applications were pending because
the Legislature intended that the municipal-use exception apply
retroactively. SNWA infers this legiélative intent from the fact that the
Legislature included a provision specifying that the amendment applied to
pending applications, instead of specifying only prospective application of
the amendment.

To determine legislative intent, this court will not go beyond a

statute’s plain language if the statute is facially clear. Bacher v. State

Engineer, 122 Nev. 1110, 1117, 146 P.3d 793, 798 (2006). An ambiguous

statute is one that is capable of more than one reasonable interpretation.
Id. at 1117-18, 146 P.3d at 798. When a statute is ambiguous, this court
determines the Legislature’s intent by evaluating the legislative history
and construing the statute in a manner that conforms to reason and public
policy. Attorney General v. Nevada Tax Comm’n, 124 Nev. __ , 181
P.3d 675, 681 (2008). This court “avoids statutory interpretation that
renders language meaningless or superfluous.” Karcher Firestopping v.

Meadow Valley Contr., 125 Nev. __, _ , 204 P.3d 1262, 1263 (2009).

Whenever possible, we interpret “statutes within a statutory scheme
harmoniously with one another to avoid an unreasonable or absurd
result.” Allstate Insurance Co. v. Fackett, 125 Nev. __, _ , 206 P.3d 572,
576 (2009).

Appellants’ and SNWA’s arguments demonstrate that the
effective date applicable to the amendment made in subsection 2 of the
2003 version of NRS 533.370 regarding pending groundwater

appropriation applications is ambiguous because it is susceptible to more
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than one reasonable interpretation. Thus, we first turn to the legislative |
history to determine legislative intent. After examining the legislative
history, it is clear that SNWA requested the 2003 municipal-use
amendment, but, unfortunately, the legislative history provides no
guidance regarding retroactive effect of the amendment to pending
applications. See Hearing on S.B. 336 Before the Assembly Comm. on
Natural Resources, Agriculture, and Mining, 72nd Leg. (Nev., April 30,
2003); see also Hearing on S.B. 336 Before the Senate Comm. on Natural
Resources, 72nd Leg. (Nev., March 26, 2003).

We next consider legislative intent by construing the statute
in a manner consistent with reason and public policy. Although the
retroactive effect of NRS 533.370(2) evidences the Legislature’s intent that
the statute apply to applications for municipal use that were filed prior to
the enactment of the amendment, we conclude that appellants’
interpretation of the word “pending” is the more reasonable one for four
reasons.

First, by setting a timeline for the approval or rejection of
groundwater appropriation applications within one year in NRS
533.370(2), we determine that the Legislature intended to prevent a
significant lapse of time before a ruling. There is no language in the
statute or the legislative history that indicates an intention by the
Legislature that the amendment for municipal use apply retroactively to
applications made more than one year prior to the amendment’s
enactment. Requiring approval to postpone an application from both the
applicant and the protestant demonstrates that the Legislature recognizes
the significant interests of both parties and intended to ensure that both

parties receive adequate notice of the postponement of action on

13




SuPREME COURT
OF
NEVADA

(O) 1947A m:ﬁf;‘i;f"}:jjﬁm

applications. Therefore, without the Legislature’s explicit intent to the-
contrary, it would be inequitable to allow applications to linger for years
without obtaining the parties’ written authorization to postpone action or
providing adequate notice of the initiation of hearings on stale
applications.

Second, the 1989 version of NRS 533.370(2) mandated that the:
State Engineer rule on an application within one year, and the 2003
amendments do not contain a clear indication of retroactive effect. Thus,
to determine that there would be no consequence for not issuing a ruling
within one year would render the statutory timeline superfluous.

Third, a reading consistent with SNWA’s interpretation of the
2003 amendment would deprive at least 11 appellants who are originar
protestants of SNWA’s 1989 applications of their due process right to
grant or withhold authorization to postpone action by the State Engineer
on the 1989 applications. See Logan v. Zimmerman Brush Co., 455 U.S.
422, 428-29 (1982).

Fourth, there is no indication that the Legislature intended
that the 2003 amendment to NRS 533.370(2) apply to every groundwater
appropriation application ever filed in the office of the State Engineer.
Such an interpretation would produce absurd results. Rather, in reading
the statutory provisions together, the more reasonable interpretation of
“pending” is that it refers to’ those applications in which the one-year
period for the State Engineer to take action had not yet elapsed. Because:
the period had not occurred, the State Engineer would have been able to
postpone action based on one of the exceptions in NRS 533.370(2). We
therefore conclude that the Legislature intended to designate as “pending”

on July 1, 2003, only those applications in which the one-year period

14




under NRS 533.370(2) had not arrived. We determine that the 2003
amendment to NRS 533.370(2) does not apply retroactively and that the
district court erred when it found that the 2003 amendment applied to
SNWA’s 1989 applications. Therefore, we conclude that the State
Engineer violated his statutory duty by failing to rule on SNWA’s 1989
applications within one year of the close of the protest period.

Remedy for the State Engineer’s failure to rule on SNWA’s applications
within one vear of the close of the protest period

We conclude that the State Engineer violated his statutory
duty by ruling on applications well beyond the one-year statutory
limitation without first properly postponing action.” Therefore, the
district court erred in denying appellants’ petition for judicial review.
However, in the absence of any statutory remedy for noncompliance with
the timing requirements of NRS 533.370, we cannot conclude that the
State Engineer’s inaction deems the applications either approved or
rejected, or whether the applications must be re-noticed or the applicants
be required to file new applications. Voiding the State Engineer’s ruling
and preventing him from taking further action would be inequitable to
SNWA and future similarly situated applicants. And applicants cannot be
punished for the State Engineer’s failure to follow his statutory duty.
Similarly, it would be inequitable to the original and subsequent

protestants to conclude that the State Engineer’s failure to take action

"We note that the record on appeal demonstrates that the State
Engineer has ruled on the Spring Valley applications. The State Engineer
held hearings on the Delamar, Dry Lake, and Cave Valley applications in
February 2008, and a hearing on the Snake Valley applications has not
been scheduled.
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results in approval of the applications over 14 years after their protests
were filed. These issues deserve full development before being
adjudicated.

Instead, we reverse the district court’s order dehying
appellants’ petition for judicial review and remand to the district court.
‘We instruct the court to undertake the necessary proceedings to
adjudicate the proper remedy, namely whether SNWA is required to file
new applications or whether the State Engineer is required to re-notice

and reopen the protest period.

/\.SM,QM:Q\ .
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We concur:
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