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FORT JAMES CORP, as the Successor-In-Interest
of Crown Zell erbach Corporation,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi, Qilfport

Before JOLLY, DAVIS, and BENAVIDES, C rcuit Judges.
BENAVI DES, Circuit Judge:

The appel l ants chal l enge the | ower court’s dism ssal of their
suit on several grounds. First, they dispute the court’s ruling
that they failed to plead fraud with sufficient particularity.
Second, they argue that the court abused its discretion in denying
their notion for |eave to anend. Third, they argue that the court
di sm ssed several tort clainms sua sponte w thout providi ng adequat e

fairness to the parties. W AFFIRMin part, and REVERSE in part.



|. A BRIEF H STORY OF THE CASE

This case concerns a 78-acre tract of land |ocated outside
Popl arville, M ssissippi, inan area known as “Serenity Lane.” The
property was owned between 1963 and 1984 by Crown Zell erbach
Corporation (“Crown Zel l erbach”), and | ater passed to appel | ee Fort
Janes Corporation (“Fort Janes”). Fort Janes sold this land in
1990 to a devel oper who proceeded to subdivide the property for
home sites. The present appellants are honmeowners who eventual ly
bought these sites. They allege that Crown Zell erbach once used
the land as a dunp for hazardous waste, and that neither Crown nor
Fort Janes, its successor-in-interest, ever adequately disclosed
this fact to the appellants. The appellants maintain that the
contents of the dunp have begun to surface, and that they have
suffered health consequences as a result.

The appellants filed their original conplaint in M ssissipp
state court on Cctober 31, 2003, alleging eleven clains against
Fort Janes. The first of these was a fraud claim The appell ants
refer totheremaining ten clains collectively as “traditional tort

clains.”! After renoving the case to federal court, the appellee

The ten remaining clains were: Failure to Warn, Intentional
and/or Negligent Infliction of Enotional Distress, Nuisance,
Trespass, Injunctive Relief, Strict Liability, Negligence, Unjust
Enrichnent, Medical Mnitoring, and Punitive Damages. Three of
these clainms—unjust Enrichnment, Medical Mnitoring, and Strict
Liability—were later dismssed by way of a separate notion, and
they are no |onger at issue. Qur discussion of the traditiona
tort clains is limted to the seven renmai ning cl ai ns.
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moved to dism ss the fraud claimor, inthe alternative, to require
appellants to replead that claimw th greater specificity pursuant
to Rule 9(b). The district court granted the appellants |eave to
anend their pleading accordingly.

On Novenber 17, 2004, the appellants filed their First
Suppl enental and Anendi ng Conplaint. The appellants included in
this new conpl ai nt several new paragraphs about their fraud claim

They al so added a new claimfor “Testing,” which would require the
appel |l ee to conduct appropriate environnental tests of the land in
guesti on. In addition, this First Supplenental and Anending
Conpl ai nt purported to “reurge and reallege all of the allegations
as set forth and contained in their original conplaint as if copied

herein in extenso and | toto.” The First Supplenental and

Amendi ng Conpl ai nt did not actually spell out these earlier clains,
but the appellants argue that this |anguage clearly incorporates
the traditional tort clains fromthe original conplaint.

Fort Janmes noved to dismiss the fraud and testing clains
pursuant to Rule 12(b)(6). That notion was granted on April 12,
2005. The court issued an order giving its reasons for di sm ssing
the fraud and testing clains, and ultimtely concluded that the
appel l ants’ case was dism ssed. The court made no specific
reference anywhere in the order to the seven additional tort clains
remai ning from the original conplaint. The parties imrediately
di sagreed—and still do—about the effect of that dism ssal on those

earlier clains.



Appel lants filed a notion pursuant to Rule 59(e) and Rul e 60
arguing that the court either overlooked the traditional tort
clains or, inthe alternative, that they were di sm ssed sua sponte
W t hout providing adequate notice to the parties, and should be
rei nstated. Appel | ee responded that the First Supplenental and
Amendi ng Conpl ai nt actual |y superseded the original conplaint, and
that the appellants’ attenpt to incorporate all earlier allegations
by reference was void, and that the appellants had effectively
abandoned their traditional tort clains. The district court denied
the appellants’ post-dismssal notions in a brief order that did
not clarify that court’s view of the issue. This appeal foll owed.

There are several issues now before us. First, we consider
whet her the appellants pled their fraud allegation wth enough
specificity to satisfy Rule 9(b). Second, we consi der whether the
district court abused its discretion in denying the appellants’
nmotion for leave to anend. Third, we turn to the incorporation by
reference, and decide whether it validly preserved and presented
the traditional tort clains included in the original conplaint.

1. STANDARD OF REVI EW

W review a dism ssal pursuant to 12(b)(6) or 9(b) de novo.

Herr mann Hol di ngs Ltd. v. Lucent Technol ogies, Inc., 302 F.3d 552,

557 (5th Gr. 2002). The dismssal “will be upheld only if ‘it
appears beyond doubt that the plaintiff can prove no set of facts

that would entitle himto relief.’” Herrmann, 302 F.3d at 558



(citing U_S. ex rel. Thonpson v. Col unbi a HCA/ Heal t hcare Corp., 125

F.3d 899, 901 (5th Cr. 1997)). W reviewdenial of |eave to anend
a conplaint for abuse of discretion. Herrmann, 302 F.3d at 558

(citing Lewis v. Fresne, 252 F.3d 352, 356 (5th Cr. 2001)).

Finally, the validity of the incorporation by reference is purely

a matter of law, so we consider it de novo. Af-Cap, Inc. V.

Republic of Congo, 462 F.3d 417, 423 (5th Gr. 2006) (citations

omtted).

[11. PLEADI NG FRAUD W TH PARTI CULARI TY

The appel l ants readily concede that they did not acquire their
| and fromFort Janes, that they never had any interaction with Fort
Janes what soever, and that Fort Janes never nade any affirmative
m srepresentations to them They assert, however, that Fort Janes’
failure to disclose the alleged dunping was an omn ssion
constituting fraud. The district court reviewed the original and
the First Suppl enmental and Anendi ng Conplaint,? and found that the
appellants had failed to allege enough facts to satisfy the
particularity requirenents of Rule 9(b). W agree.

“At common |law, msrepresentation nmade for the purpose of
i nducing reliance upon the fal se statenent is fraudulent. But one
who fails to disclose material information prior to the

consummati on of a transaction conmmts fraud only when he is under

2The court declined to consider the contents of the Second
Suppl enental and Anendi ng Conpl aint. Consequently, our review of
the fraud claimis |limted only to the allegations contained inthe
first two docunents.



a duty todo so.” Chiarellav. United States, 445 U. S. 222, 227-28

(1980). Unfortunately for the appellants, they failed to allege
any facts that, if true, would give rise to a duty of disclosure
running from Fort Janes to them At nost, they have offered
conclusory allegations that such a duty existed, and that Fort
Janes breached it. Even if this were enough to satisfy Rule
12(b)(6), it is certainly not sufficient to satisfy the hei ghtened
particularity requirenents of Rule 9(b).

Rule 9(b) requires that plaintiffs plead enough facts to
illustrate “the ‘who, what, when, where, and how of the alleged

fraud.” WIllians v. Bell Helicopter Textron, Inc., 417 F.3d 450,

453 (5th Gr. 2005) (quoting United States ex rel. Thonpson V.

Col unbi a/ HCA Heal t hcare Corp., 125 F. 3d 899, 903 (5th Cr. 1997)).

“I'n cases concerning fraudul ent m srepresentation and om ssion of
facts, Rule 9(b) typically requires the clainmant to plead the type
of facts omtted, the place in which the om ssions should have
appeared, and the way in which the omtted facts nade the

representations msleading.” United States ex rel. Riley v. St.

Luke’s Episcopal Hospital, 355 F.3d 370, 381 (5th Gr. 2004)

(citing 2 JAMeSs W MooRE, ET AL., MoORE' s FEDERAL PrRACTICE § 9. 03[ 1] [ b] at
9-18 through 9-19 (3d ed. 2003)). The appellants’ two conplaints
clearly fail to indicate “the place in which the om ssions should
have appeared.” Riley, 355 F.3d at 381. They allege no facts
show ng when, if ever, it was incunbent upon Fort Janes, which
never had any dealings with these appellants, to disclose any
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information to themat all, nor how Fort Janes shoul d have done so.
Therefore, we are satisfied that the appellants failed to nmake out
a fraud claimthat could satisfy Rules 12(b)(6) and 9(b), and we
AFFIRM the district court’s dismssal of that claim

V. DENTAL OF THE MOTI ON FOR LEAVE TO FILE A SECOND AMENDED

COVPLAI NT

Wiile the notion to dismss the First Supplenental and
Amendi ng Conplaint was still pending, the appellants filed a new
motion for leave to file a Second Supplenental and Anending
Conpl aint. The court ordered the appellants to file the proposed
Second Suppl enental and Anended Conplaint by April 4, 2005. The
court did not receive the filing by that deadline, and on April 12,
2005, the court granted the appellee’s notion to dism ss and judged
all remai ni ng pendi ng cl ai ns noot, including the appellants’ Mtion
for Leave to File a Second Suppl enental and Anendi ng Conpl ai nt.
The appel | ants now argue that this denial of their Mtion for Leave
was an abuse of discretion.

Under Federal Rule of Cvil Procedure 15(a), after a party has
al ready anended its conplaint once, it may anmend again “only by
| eave of the court or by witten consent of the adverse party; and
| eave shall be freely given when justice so requires.” Thi s
standard “evinces a bias in favor of granting | eave to anend. The

policy of the Federal Rules is to permt |iberal anmendnent

Dussouy v. @ulf Coast Inv. Corp., 660 F.2d 594, 597-98 (5th G

1981)). Nevertheless, | eave to anmend can be properly deni ed where
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there is avalid justification. See Foman v. Davis, 371 U S. 178,

182 (1962) (listing several such reasons). The appellants do not
di spute that nootness is a valid basis for denying | eave to anend;
they only argue that the court abused its discretion in this
i nstance.

The district judge s order does not shed any light on the
reasoni ng behind his decision, but we have repeatedly held that
“Iw hen the reason for the denial is apparent,” a court’s failure
to give reasons is “‘not fatal to affirmance’ if the record
reflects ‘anple and obvi ous grounds for denying | eave to anend.’”

Mayeaux V. Louisiana Health Svc. and I ndem Co., 376 F.3d 420, 426

(5th Cr. 2004) (citations omtted). |In this case, the grounds do
appear anple and obvi ous.

The court was aware that the appellants had been attenpting to
draft a sustai nabl e conpl ai nt agai nst this appellee in one court or
anot her since 2000. This case began on October 31, 2003, roughly
ei ght een nonths before the district court ultimately di sm ssed the
fraud claim During that tinme, the court granted the appellants
leave to file a First Supplenental and Anending Conplaint and
instructed them to plead their fraud claim wth greater
particularity, but the anended conplaint was still woefully
i nadequat e. When the appellants then requested |leave to file a
Second Suppl enental and Anendi ng Conpl ai nt, al so for the purpose of

bol stering their fraud claim the court agreed to review the



proposed changes, but they were not presented to the court by the
specified deadline. In light of this history, we do not believe
that the district court abused its discretion in denying the
appel lants | eave to file another anended conplaint. W AFFIRM

V. THE VALIDI TY OF | NCORPORATI ON BY REFERENCE

In the first paragraph of their First Supplenental and
Amendi ng Conplaint, the appellants purported to “reurge and
reallege all of the allegations as set forth and contained in their

original conplaint as if copied herein in extenso and in toto.

They did not actually spell out these earlier clains in the
suppl enental conplaint.® The only clains specifically nmentioned in
the First Suppl enental and Anmendi ng Conpl ai nt were the fraud cl ai m
which appellants were attenpting to plead wth greater
particularity, and a new claim for “Testing.” When Fort Janes
moved to dismss the fraud and testing clains pursuant to Rule
12(b)(6), their notion nade no nention of the traditional tort
clains. Simlarly, when the court granted that notion on April 12,
2005, its order specifically addressed the fraud and testing
clains, but nmade no reference anywhere to the traditional tort
cl ai ns. The appellants now argue that the court’s action

constitutes a sua sponte di sm ssal w thout adequate fairness to the

3As noted earlier, there were seven total clains, referred to
collectively by the appellants as “traditional tort clains,” that
were still viable at the tine the First Supplenental and Amendi ng
Conpl aint was fil ed. These are: Failure to warn, Intentiona
and/or Negligent Infliction of Enotional Distress, Nuisance,
Trespass, Injunctive Relief, Negligence and Punitive Damages.
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parties. W agree with the appellants, and therefore REVERSE

The Federal Rules of Cvil Procedure specifically allow for
i ncorporation by reference in supplenental pleadings. Rule 10(c)
reads: “Statenents in a pleading may be adopted by reference in a

different part of the sanme pleading or in another pleading or in

any notion.” See also King v. Dogan, 31 F.3d 344, 356 (5th Cr.
1994) (noting that anmended conpl ai nt supersedes origi nal conpl ai nt
and renders it of no |legal effect “unless the anended conpl aint
specifically refers to and adopts or incorporates by reference the

earlier pleading”) (citing Boelens v. Redman Hones, Inc., 759 F.2d

504, 508 (5th Gr. 1985)). The appell ees note, however, that there
is a body of persuasive precedent indicating that such
i ncorporation nust be done “wth a degree of specificity and
clarity which woul d enabl e the responding party to easily determ ne
the nature and extent of the incorporation.” Wife v.

Chart er Forest Behavioral Health Sys., Inc., 185 F. R D. 225, 228-29

(WD. La. 1999)); see also 5 CHARLES ALLAN WRI GHT & ARTHUR R M LLER, FED.
PrRACTICE AND ProceDURE: Civil 2d 8 1326 (“[Rleferences to prior
all egations nust be direct and explicit in order to enable the
responding party to ascertain the nature and extent of the

i ncorporation.”); Kolling v. Am Power Conversion Corp., 347 F.3d

11, 17 (1st Gr. 2003) (sane); Heintz & Co. v. Provident Tradesmans

Bank & Trust Co., 29 F.R D. 144 (E. D. Pa. 1961) (sane).

W have no reason to disagree with these courts on the
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principle at issue, but inthis case we believe that the cl ause was
sufficiently specific, and the pleading history of the case
sufficiently sinple, that the appellee could “easily determ ne the
extent and nature of the incorporation.” Wlfe, 185 F.R D. at 229.
Unlike in Wlfe, where the plaintiffs had amended their conpl ai nt
three separate tinmes, this clause was in the first anended
conplaint. WMreover, it was filed pursuant to the district court’s
instruction that appellants plead their fraud claimwth greater
particularity; its clear purpose was to satisfy the court’s
instruction and try to save the fraud claim not to alter the other
allegations in any way. W also note that the First Suppl enental
and Anending Conplaint was on file with the court for nonths
during which tinme neither the appellee nor the court appears to
have suggested the possibility that the blanket incorporation
clause was void and that the appellants’ seven tort clainms were
suddenl y abandoned. There is also no indication in the record that
ei ther the defendant or the court was confused about the nature and
extent of the incorporation. Accordingly, we hold that the
i ncorporation by reference, though cunbersone, was nonethel ess
sufficient to provide the appellee wth anple notice of the clains
against it and is valid under Rule 10(c).

In light of this conclusion, we nust also decide if the
court’s sua sponte dism ssal of the incorporated clains was valid.

As a general rule, a district court may dism ss a conplaint on its
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own for failure to state a claim Shawnee Intern., N. V. v. Hondo

Drilling Co., 742 F.2d 234, 236 (5th Cr. 1984). However, we have

previously noted that the district court can only dism ss an action

on its own notion as long as the procedure enployed is fair.’”

Bazrowx v. Scott, 136 F.3d 1053, 1054 (5th Gr. 1998) (quoting 5A

WRIGHT & MLLER, FED. PRACTICE AND PROCEDURE § 1357, at 301 (2d ed.
1990)). We have further suggested that fairness in this context
requires “both notice of the court’s intention and an opportunity

to respond.” Bazrowx, 136 F.3d at 1054 (quoting R cketts v.

M dwest Nat'l Bank, 874 F.2d 1177, 1185 (7th Cr. 1989)). This is

consistent with the view of three other circuits that district

courts should not dismss clainms sua sponte without prior notice

and opportunity to respond. See, e.qg., Fredyma v. AT&T Network

Systens, Inc., 935 F.2d 368 (1st Cir. 1991); Thomas v. Scully, 943

F.2d 259 (2nd Gr. 1991); Smth v. Boyd, 945 F.2d 1041 (8th GCr

1991). Inthis case, the court provided the parties with no notice
or opportunity to be heard as to the traditional tort clains before
issuing its order of dismssal. It did not even so nuch as nention
those clainms in its order of dismssal, despite purportedly
di sposing of them This treatnent of the case did not provide

adequate fairness to the appel l ants, and thus was reversi ble error.

VI. CONCLUSI ON

Based on the foregoing anal ysis, we AFFIRMin part and REVERSE
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in part, and REMAND this case to the district court for further

action consistent with this opinion.
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