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OPI NI ON

BATTS, J.

Before the Court are two separate Motions to Dismiss filed by Christine Todd Wit nan
and Marianne Horinko (“Individual Defendants”), and M chael Leavitt and the United
States Environnental Protection Agency (“EPA Defendants”).

Plaintiffs Gail Benzman, Diane Lapson, Jim and Anamae G lroy, JoAlison Polett,

Robert Q@ul ack, Janice Fried, John Calder, Jenna Okin, Kelly Col angel o, George

Di nos, Brian Edwards and Sara Manzano-Di az have brought the above-captioned putative
class action suit on behalf of a class consisting of: (a) residents of Lower
Manhat t an (whi ch incl udes Chinatown and the Lower East Side) and Brooklyn; (b)
students attendi ng schools in Lower Manhattan and Brooklyn; (c) workers whose pl ace
of enploynment was in Lower Manhattan and Brookl yn; who have been exposed to

hazar dous substances in the interior of their residences, schools and workpl aces as
a result of the dust and debris released fromthe collapse of the Wrld Trade Center
(“WIC’) towers and surrounding buildings following the terrorist attacks on
Septenber 11, 2001. (AmConpl .Y 1.) Plaintiffs bring this action against Defendants
Christine Todd Wiitman (“Wiitnman”), Adm nistrator of the EPA as of Septenber 11
2001, and until June 24, 2003; Marianne Horinko (“Horinko”), Assistant Adm nistrator
desi gnee of the EPA during that sane period of time; Mchael Leavitt (“Leavitt”),
the current Administrator of the EPA; and the United States Environmental Protection
Agency (“EPA’). (1d.)

Plaintiffs bring four causes of action in their Anended Conpl aint. Count One,
alleging a violation of the Fifth Anendnent of the Constitution, is asserted agai nst
I ndi vi dual Defendants Wiitman and Horinko. Plaintiffs seek conpensatory damages,

rei mbursement of costs incurred by Plaintiffs, and the creation of a fund to finance
nedi cal nonitoring services. Counts Two and Three are asserted agai nst the EPA

Def endants. Count Two chal | enges EPA Defendants' actions after the Septenber 11

2001 attacks under the Administrative Procedure Act (“APA’), 5 U S.C. § 701, et seq
., for not being in accordance with the law, as arbitrary and capricious, and
contrary to Plaintiffs' Fifth Arendnent rights. Count Three is a mandanus action
pursuant to 28 U . S.C. § 1361. Count Four is asserted against only the EPA and is
brought pursuant to the citizen suit provision of the Conprehensive Environnenta
Response, Conpensation, and Liability Act (“CERCLA’), 42 U.S.C. § 9659(a)(1), for
violation of regulations under CERCLA. The | ast three causes of action seek
identical relief: to conpel testing by the EPA of office buildings, schools and

resi dences in Lower Manhattan and Brooklyn, and if such tests reveal the presence of
hazar dous substances, to inplenment a professional clean-up of all such buildings,
and to conpel the EPA to inplenent a programfor nedical nmonitoring services. (I1d.q
1 239, 245, 248.)

The I ndi vidual Defendants have noved to di sniss Count One of the Anended Conpl ai nt
pursuant to Fed.R Civ.P. 12(b)(6). EPA Defendants have noved to dism ss Counts Two,
Three and Four pursuant to Fed. R Cv.P. 12(b)(1) and 12(b)(6).

For the reasons that follow, |Individual Defendants' Mtion to Dismss is GRANTED in



part and DENIED in part, and EPA Defendants' Mttion to Dismss is GRANTED i n part
and DENIED in part.

I . BACKGROUND

The following facts are taken fromthe Anended Conpl aint and are assuned to be true
for the purposes of the Mdtions to Dismss.

This case is based on nihilistic actions that are inprinted on our collective nmenory
as a nation. On Septenber 11, 2001, terrorists hijacked three comercial airplanes.
Two of these planes were intentionally flown into the Wrld Trade Center towers in
New York City. Wthin hours of inmpact, the two towers collapsed, killing thousands
and spreadi ng vast anounts of dust and debris. (AmConpl.q 41.) The airborne dust
bl anket ed Lower Manhattan and al so settled in building interiors north of Cana
Street in Manhattan and parts of Brooklyn. (1d. T 2.)

A. Declaration of a National D saster

On the day of the attacks, President Bush signed a major disaster declaration for

all five New York City counties, in order to provide assistance to New York State
This declaration activated the Federal Response Plan (“FRP"), which establishes the
process and structure for the Federal Governnent to provide assistance to |oca
agenci es when responding to any major di saster or energency decl ared under the
Robert T. Stafford Disaster Relief and Energency Assistance Act (“Stafford Act”), 42
US.C 8 5121, et seq. (1d.f 44.) The Stafford Act was enacted in 1974 and its
purpose is “to provide an orderly and continuing neans of assistance by the Federa
Government to State and | ocal governnments in carrying out their responsibilities to
al l eviate the suffering and danage which result fromsuch disasters....” 42 U S.C. §
5121(b).

The FRP, which is administered by the Federal Enmergency Managenent Agency (“FEMA"),
i ncl udes twel ve Emergency Support Functions. Each Emergency Support Function

descri bes the specific type of support it provides to local authorities and
identifies the Federal agency responsible for lending and assisting in that support.
(Am Conpl . § 45.) Enmergency Support Function No. 10, “Hazardous Materials Annex”
(“ESF # 10"), provides support to State and | ocal governments in responding to an
actual or potential discharge and/or rel ease of hazardous materials following a
maj or di saster or enmergency, including the rel ease of airborne contaninants. Part of
the purpose of ESF # 10 is to coordinate the provision of federal support and
overal | managenent to the disaster response sites “to ensure actions are taken to
mtigate, clean up, and di spose of hazardous materials and mininize the inpact of
the incidents.” (1d.T 1 46-47.) The EPA is the designated | ead agency for any
activation of ESF # 10. (1d.Y 46.) FEMA's m ssion assignnment to the EPA

i medi ately after the collapse of the Wrld Trade Center (hereinafter referred to as
“WIC Col | apse”), included responsibilities such as “assessing ‘all hazardous
substance and oil rel eases throughout the NY, N Y. Metropolitan Area resulting from
the Wrld Trade Center attack” ' as well as sanpling, staging, securing and

di sposing of all hazardous materials and oil releases. (1d.f 46.)

ESF # 10 pl aces the response mechani sms of the National G| and Hazardous Substances
Pol | uti on Contingency Plan (“NCP”) within the FRP coordi nation structure. (1d.

48); see also 40 CF.R § 300.3(d) (“the NCP applies to and is in effect when the
FRP and sone or all of its Energency Support Functions are activated.”) The NCP are
regul ati ons enacted pursuant to the Conprehensive Environnental Response
Conpensation and Liability Act (“CERCLA’), a statute enacted in 1980 whi ch provides
statutory authority and funding for the clean-up of serious threats to public health
and the environnent. See 42 U.S.C. § 9601, et seq. The NCP provi des guidelines and
procedures for responding to rel eases and threatened rel eases of hazardous

subst ances, pollutants, or contam nants, including releases that threaten air
quality. (AmConpl.q 49.) The NCP is also the inplenenting regulation for the EPA' s



FN1

Super fund program (Id.) The EPA is the agency responsi ble under the NCP for
di scharges or rel eases of hazardous substances into or threatening an inland zone.

FN1. CERCLA is often referred to as the “Superfund” statute. “Superfund” is
t he Federal governnent's programto clean up uncontrolled hazardous waste
sites. See http://ww. epa. gov/superfund/index. ht m

B. WIC Col | apse and the Presence of Pollutants and Hazardous Substances

The col | apse of the WIC towers and nearby buil dings created a 16-acre di saster zone.
The initial fire caused by the inpact of the planes, the “pancaking” or downward

i mpl osi on of the buildings, and the subsequent fire, released hazardous substances
into the environnment, and deposited an estimated one million tons of dust on Lower
Manhat t an and surroundi ng areas. This dust was conposed of a mixture of building
debris and conmbusti on by-products, which included asbestos, |ead, glass fibers and
concrete dust. Fires at the WIC site enitted harnful pollutants into the air

i ncluding particulate matter, various netals, polychlorinated bi phyenyls (PCBs),

vol atil e organi ¢ conmpounds (VOCs), polycyclic aromatic hydrocarbons (PAHs) and
dioxin. (Am Conpl.T § 42-43.) According to Plaintiffs, the exact conposition of the
buil ding materials used in the WIC towers is not known, but some of the mgjor
hazards were “readily apparent,” including: 2000 tons of asbestos used in the
construction of the towers; fiberglass and Freon refrigerants used in the air

condi tioning systens; an estinmated 424,000 tons of concrete, sheet, gypsum
fiberglass and gl ass; approxi mately 50, 000 personal conmputers each contai ning
approxi nately 4 pounds of |ead; glass; PCBs; mercury fromlight bul bs and conputers;
and 130,000 gallons of transformer oil. (1d.f 52.) Based on the 1993 terrori st
attacks on the Wrld Trade Center, the EPA already knew that the WIC towers

contai ned roughly 400 to 1,000 tons of asbestos. Moreover, the EPA had genera

know edge that the “uncontrolled burning of building materials rel eases toxic

chemi cals and that cenment dust is very caustic because the EPA has studi ed
incineration, denmolition and pollution and debris they create for many years.” (I1d.q
1 54-55.)

The EPA began col |l ecting sanpl es of the bul k dust on Septenber 11, 2001 to determn ne
the | evel of asbestos present. By Septenmber 12, 2001, the EPA knew that one of the
first sanples it had tested contai ned 4% asbestos, four tines higher than the EPA
t hreshol d for danger, 1% which is also the standard the EPA enpl oyed as the point
at which asbestos in WIC dust becones a danger to human health. ™ One hundred and
seventy bul k dust samples were taken by Septenber 17, 2001 and 30% of those were
found to contain levels of asbestos higher than 1% (I1d.f 56.) Wen conducting
these tests, the EPA used a 20-year-old technol ogy, polarized Iight mcroscopy
(“PLM), known to be far less sensitive in detecting asbestos than the newer
transm ssion electron nicroscopy (“TEM) or scanning el ectron mcroscopy (“SEM)
technologies. ™ (1d.9 56.) The EPA did use TEM however, when it tested its own
buil di ng at 290 Broadway in Lower Manhattan

FN2. Plaintiffs note in their Anended Conpl aint that the 1% standard is
“flatly inconsistent with the EPA's historical position ... that all asbestos
exposure i s hazardous to human health.” (Am Conpl.q 1 56, 130.)

FN3. PLM TEM and SEM are three different nmethods for anal yzi ng ashestos
material. The EPA describes PLMas a nethod used to “visually estinmate the
percent of asbestos in bulk sanples, such as soil and insulation naterials. It
can differenti ate between asbestos types, but cannot reliably detect ashestos
in |low concentrations (below 1% ." See Region 8-Li bby Asbestos, Sanpling and
Anal ysi s, Analytical Methods at

htt p: // ww. epa. gov/ r egi on8/ superfund/ | i bby/sanpling.html. TEMis “nore conpl ex
than PCM or PLM and it uses a nore sophisticated analysis instrument. TEM can
di stingui sh between asbestos and non-asbestos fibers and asbestos types. It
can be used at higher magnifications, enabling identification of smaller



asbestos fibers than can be seen by other techniques.” Id. SEMis simlar to
TEM "It is capable of distinguishing asbestos fibers from non-asbestos fibers
and is capabl e of higher nmagnifications than PCM Its range of visibility is
nore limted than TEM” 1d. PCM (Phase contrast mcroscopy) is the traditiona
techni que for neasuring asbestos fibers in air and results of PCMtesting are
often used to estimate health risk due to asbestos in air. However, PCMis of
limted utility because it cannot distinguish between asbhestos and non-
asbestos fibers. Id.

Not satisfied with governnent reports and unable to obtain nonitoring data from
governnent agenci es, several organizations and independent researchers conducted
their own tests. These tests reveal ed asbestos at levels of 3% and 4.5% high |evels
of fiberglass and the substance used to replace it, and other types of ninera
fibers. St udi es al so showed that the EPA tests could not detect the finer-
particle, nore hazardous form of asbestos which was al so rel eased into the
environnent by the WIC Col | apse.

FN4A. Plaintiffs acknow edge that fiberglass is not as dangerous as asbestos,
but cite the American Lung Association's caution that “There might be a

possibility that [fiberglass] fibers cause permanent damage to the |ungs or
ai rways, or increase the |ikelihood of devel oping lung cancer.” (1d.fJ 59.)

An environnmental toxicologist for HP Environnental |Inc., Hugh Granger, took sanples
of residual dust fromboth inside and outside two office buildings near G ound Zero.
Granger used the TEM net hod because the asbestos fibers found “were considerably
snmal l er than usual.” (1d.f 60.) The sanples reveal ed that close to 90% of the
asbestos fibers were less than 5 nmicrons in length. According to G anger, the

anal ytical nmethods used by the EPA could not detect such short fibers. (1d.§ § 59-
60, 76-77.)

Anot her study was conducted by Dr. Thomas Cahill and the Delta Group, a group of
scientists convened by the U S. Departnent of Energy to nmonitor major air pollution
i ncidents around the world. Measurenments were taken a mle north of Ground Zero
starting weeks after September 11, 2001. Dr. Cahill found a level of fine
particulates in the outdoor air that was higher than | evels neasured at the Kuwait
oil field fires during the Gulf War. (1d.Y 65.) Plaintiffs allege that the

exi stence of such a dangerously high level of fine particulates in the outdoor air
a nmle anay from Ground Zero, indicates the likelihood that such a | evel existed in
the WIC dust that permeated indoor air. (1d.J 66.)

Private tests also found high |l evels of polycyclic aromatic hydrocarbins (PAHs), a
group of well-known carcinogens, in the WIC dust. The EPA did not test for PAHs or
other toxic organic chemcals. (lId.f 68.)

Various other articles and studies by scientists al so addressed the hazardous nature
of the WIC dust. (1d. T 1 69-74.) One such study, the largest in terns of buildings
anal yzed, was perforned by the New York City Departnent of Health and Mental Hygiene
and the U. S. Department of Health and Human Servi ces, Agency for Toxic Substances
and Di sease Registry. The study collected dust and air sanples in and around 30

resi dential buildings between Novenber 4 through Decenber 11, 2001 in Lower
Manhattan. The final report was issued in Septenber, 2002. (1d.Y 210.) According to
a report by the EPA's Ofice of the Inspector General issued on August 21, 2003
(“O G Report”), 85%of the apartnments had been cl eaned prior to that sanpling.
However, the study concluded that al nbst 20% of the apartnents still had interior
dust with asbestos at above 1% (1d.J 76.)

C. The EPA' s Actions

According to Plaintiffs, Defendants EPA, Witnman and Horinko undertook a series of
actions “which consistently exenplif[ied] a concerted effort on the part of the EPA



to avoid responsibility for the interior clean-up of buildings contam nated by the
WIC Dust despite its legal obligations to do so and despite the health risk such
cont am nants have posed to the occupants.” (1d.fJ 3.) These actions included
statenments made by the EPA, Wi tnman and Horinko, the failure of Defendants to uphold
their obligations under |aw, the inproper delegation of indoor clean-up to the City
of New York, and the inadequate voluntary cl ean-up programinplenented belatedly in
2003.

1. Statenents Made by the EPA and Wit man

Al t hough tests reveal ed high | evels of asbestos, on Septenmber 17, 2001, Federal and
New York City officials allowed thousands of people to return to their honmes and
wor kpl aces in Lower Manhattan and Brooklyn, wi thout any proper clean-up of those
areas. " (1d.T 2.) The EPA and Witman issued a nunber of press rel eases which
falsely represented that the air in and around Lower Manhattan was safe to breathe,
and that there were no significant health risks, although at the tine they issued

t hese statenents, the EPA and Wiitman did not have sufficient data and anal yses to
substantiate these statenents. (1d. 1 4.)

FN5. Federal officials allowed people to return even though on Septenber 12,
2001, Dr. Ed Kilbourne, a senior scientist at the Toxi c Substances and Di sease
Regi stry, warned the EPA agai nst reoccupation of buildings in Lower Manhattan
because of the dangers posed by the presence of hazardous substances.

(Am Compl . 1 129.)

In a Septenmber 13, 2001 press release, the EPA assured the public that the air
around Ground Zero was relatively safe and stated that “Short-term |owleve
exposure of the type that might have been produced by the coll apse of the Wrld
Trade Center buildings is unlikely to cause significant health effects.” (1d.1
126.) In the press release, Witnman also stated that the “EPAis greatly relieved to
have | earned that there appears to be no significant |evels of asbestos dust in the
air in New York City.” (1d.)

The EPA's O fice of Inspector General (“OG') Report of August 21, 2003 listed the
foll owi ng key statements from EPA press rel eases, made in the days and nonths
followi ng the Septenber 11, 2001 attack:

» Septenber 16, 2001: “Qur tests showthat it is safe for New Yorkers to go back to
work in New York's financial district” (quoting Assistant Secretary of Labor for

[ Cccupational Safety and Health Adm nistration] ). “The good news continues to be
that air sanples we have taken have all been at |evels that cause us no concern”
(quoting Whitnman). “The Agency is recomendi ng that businesses in the area planning
to reopen next week take precautions including cleaning air conditioning filters and
using vacuuns with appropriate filters to collect dust.”

» Septenber 18, 2001: “We are very encouraged that the results fromour nonitoring
of air quality and drinking water conditions in both New York and near the Pentagon
show that the public in these areas is not being exposed to excessive |evels of
asbestos or other harnful substances. G ven the scope of the tragedy |ast week, | am
glad to reassure the people of New York and Washington, DC that their air is safe to
breath [sic] and the water is safe to drink” (quoting Whitman).

» Septenber 21, 2001: “EPA Disaster Response Update NYC Mnitoring Efforts Continue
to Show Safe Drinking Water, Air” (press release heading). “New Yorkers and New
Jersians need not be concerned about environnmental issues as they return to their
hormes and wor kpl aces. Air quality nonitoring data in residential areas has been
consi stently reassuring” (quoting Witnan).

e Cctober 3, 2001: “Data Confirms No Significant Public Health R sks; Rescue Crews
ﬁnddbba;by Resi dents Shoul d Take Appropriate Precautions ..."” (press release sub-

eadi ng

 Cctober 30, 2001: “Wile we have fortunately not found | evels of contam nants that
pose a significant health risk to the general public, our efforts to nmonitor the
area and keep the public infornmed of our findings have not waned.”



(1d.f 128.) Plaintiffs state that these statements are remarkabl e given that the
EPA's own tests reveal ed that the WIC dust contai ned concentrations of asbestos at
| evel s above the “so-called 1% danger threshold.” (I1d. 129.)

The EPA made various other statenents to the public that mninized the risks posed
to the public by the WIC dust and contai ned an overridi ng nessage of reassurance. On
Septenber 13, 2001, The New York Tinmes reported that Whitnan had said that “sone
chemicals that were of theoretical concern in the hours after the coll apse,
especially lead, ... had not been detected in quantities high enough to raise
alarm” (1d.f 135.) However, tests conducted by the EPA on Septenber 26, 2001
reveal ed el evated readings for |ead; these results were not rel eased until the end
of COctober, 2003. On Cctober 28, 2003, at a Congressional hearing, the EPA disclosed
that 13.5% of apartments tested showed el evated lead levels. (1d.§ 75.)

In the sanme Septenber 13, 2001 article in The New York Tinmes, Witnan was reported
to have al so stressed that asbestos |levels were a concern only to rescue workers and
work crews and not to residents near the Ground Zero site. This was echoed by an EPA
spokesperson, who stated on or about Septenber 18, 2001 that “there are smal

pockets of asbestos” and that the concern was not for the city or residents, but for
the rescue workers. On Septenber 14, 2001, an Associated Press article reported a
statement nmade by Whitnan the previous day that “there's no inmedi ate health threat
to peopl e outside the ground zero area.” Al so on Septenber 14, 2001, the EPA and the
Cccupational Safety and Health Administration (“OSHA’) reported in a press rel ease
that al though the EPA had found variabl e asbestos levels in the dust and debris, the
EPA continued to believe there was no significant health risk to the general public
and that appropriate steps were being taken to clean up the dust and debris. The EPA
continued to nmake a distinction between any potential risks to residents and workers
at Gound Zero in press releases and articles throughout the next several nonths.
(1d.§ 135.)

In all of the EPA's public statenments about asbestos, the EPA repeatedly referred to
the fact that 1% of asbestos or above constitutes “asbestos material” or “asbestos
containing material.” However, the EPA failed to disclose that 1% asbhestos is not a
heal t h- based standard, but pertains to whether solid asbestos building materials
shoul d be rempbved professionally. Levels of less than 1% can still pose a danger
(1d. 1 136.)

According to Plaintiffs, at the tine the EPA nade these reassuring statements, they
did not have sufficient information and data. The EPA's O fice of Research and

Devel opnent | acked the nonitoring data necessary to nake health risk eval uations for
exposure to the air in the first few days after the WIC col | apse. Sanpling of
several potential pollutants did not even begin until Septenber 16, 2001, and in
many cases, results of those sanples were not avail abl e by Septenber 18, 2001, when
the EPA made its statenent that the public could return to Lower Manhattan. (1d.fY
133.)

The EPA's own O fice of the Inspector General criticized the EPA's response to the
WIC Col | apse. The O G Report stated that the EPA did not have avail abl e data and
information to support the EPA's statenent in the Septenber 18, 2001 press rel ease
that the air was “safe” to breathe:

At [the tinme the EPA nade the announcenent], air nonitoring data was | acking for
several pollutants of concern, including particulate natter and pol ychl ori nat ed

bi phenyls (PCBs).... An EPA draft risk evaluation conpleted over a year after the
attacks concluded that, after the first few days, anbient air levels were unlikely
to cause short-termor long-termhealth effects to the general popul ati on. However,
because of nunerous uncertainties-including the extent of the public's exposure and
a | ack of health-based benchmarks-a definitive answer to whether the air was safe to
breat he may not be settled for years to cone.

(1d. 1 132.)



2. The EPA' s Legal Responsibilities Under Federal Law

According to Plaintiffs, the EPA has clear authority to respond to the rel ease of
hazar dous substances that nmay present an inm nent and substantial danger to the
public health or welfare. (l1d. § 155; see 42 U.S.C. § 9604.)

In addition to being given the lead role under the FRP and ESF # 10 pursuant to the
Stafford Act, the EPA was specifically nmandated to clean up building interiors
followi ng the Septenber 11, 2001 attacks by provisions of Presidential Decision
Directive 62 (“PDD 62”), signed by President Clinton in 1998. ™ PDD 62 assigns | ead
responsibility to the EPA for cleaning up buildings and other sites contani nated by
chemical or biological agents as a result of terrorism In her testinony before a
Senate Subconmittee in Novermber, 2001, Witman acknow edged this nandate:

FN6. An uncl assified abstract of PDD 62 can be found at http://

WWW. 0j p. usdoj . gov/ odp/ docs/ pdd62. ht m The abstract does not contain the
section cited by Plaintiffs as providing the EPA with [ead responsibility for
cl eaning up sites contam nated by chemical or biological agents as a result of
terrorist acts.

Under the provisions of PDD 62, signed by President Clinton in 1998, the EPA is
assigned | ead responsibility for cleaning up buildings and other sites contani nated
by chemical or biological agents as a result of an act of terrorism This

responsi bility draws on our decades of experience in cleaning up sites contani nated
by toxins through prior practices or accidents.

(1d.f 142.) Horinko also testified that pursuant to PDD 62, the EPA is responsible
for clean-up of the inside of buildings in the event of terrorismor a disaster
(1d. T 143.) The Departnent of Honeland Security confirnmed the EPA's mandate in the
July 2002 National Strategy for Honeland Security, which stated that after a “major
incident,” the EPA is responsible for decontam nation of affected buildings and

nei ghbor hoods and providi ng advice and assistance to public health authorities in
the determination of when it is safe to return to affected areas. (1d.§ 145.)
Plaintiffs allege that, according to PDD 62, the EPA had to maintain | ead
responsibility of clean-up of building interiors, as well as outdoor air

The EPA is also part of the United States Governnent |nteragency Donestic Terrorism
Concept of Operations Plan (“CONPLAN'), which is a Federal signatory plan anbng six
Federal departnments. CONPLAN provi des guidance to Federal, State and |ocal agencies
on how t he Federal governnent should respond to a terrorist attack in a nanner
consistent with PDD 39 and 62. CONPLAN clearly states that applicable statutory
authorities are nodified by PDD 39 and 62. (lId § 150.) Both Whitman and Hori nko
were aware of CONPLAN. (1d.f 151.)

The EPA is allowed to assign |lead responsibility for a portion or all of a renoval
activity, pursuant to an agreenent with a State or a political subdivision thereof.
See 40 CF.R 8§ 30.6205. However, Plaintiffs allege that the EPA is prohibited
fromdoing so if a Presidential Directive dictates otherwise. (1d.§ 149.) As
previously stated, Plaintiffs appear to interpret the fact that PDD 62 specifically
mandat ed that the EPA take | ead responsibility for cleaning up buildings and ot her
?iges contayinated by hazardous and chem cal agents as just such a prohibition

Id.§ 141.

FN7. “Renmpve” or “renoval” is defined in CERCLA as

the cl eanup or renoval of rel eased hazardous substances fromthe environnent,
such actions as may be necessary taken in the event of the threat of rel ease
of hazardous substances into the environment, such actions as may be necessary
to monitor, assess, and evaluate the release or threat of rel ease of hazardous
subst ances, the disposal of renoved nmaterial, or the taking of such other
actions as may be necessary to prevent, mnimze, or mtigate danage to the



public health or welfare or to the environnment, which may ot herw se result
froma release or threat of release....
42 U.S.C. § 9601(23).

Even in the absence of PDD 62, Plaintiffs allege that the NCP prohibited the EPA
fromdel egating the responsibility to the City. According to the NCP, the EPA can
give away | ead responsibility to a political subdivision of a State only “if both
the State and EPA agree” to do so and the political subdivision has the “necessary
capabilities and jurisdictional authority.” (lId. § 152; see also 40 CF. R 8§
35.6205.) Plaintiffs claimthat “Gven the CGty's lack of funds and its expressed
intent to | eave the cleaning up to the public, it was beyond question that after
9/11 the Gty |lacked the capabilities necessary to execute an interior clean-up of
Lower Manhattan and Brooklyn.” (l1d.f 152.)

Moreover, Plaintiffs state that, as adm nistrator of the NCP, the EPA has the
responsi bility through On-Scene Coordinators (“0SCs”), who are predesignated by the
EPA, to direct response efforts and coordinate all other efforts at the scene of a
rel ease. Hence, Plaintiffs allege that even if the EPA coul d del egate responsibility
for the clean-up, it could not do so conpletely and nmust retain sone responsibility.
(ld. T 153; see 40 CF.R & 300.175.)

3. The EPA's Del egation of Indoor Clean-Up to the City of New York

Initially, in the inmmediate aftermath of the Septenber 11, 2001 attacks, Whitman
made statenents indicating that the “EPA would fulfill its mandate to take the | ead
in the environmental clean-up.” (1d.Y 121.) In the Septenber 14, 2001 issue of
Newsweek, Whitman is quoted as saying “We're getting in there and testing to make
sure things are safe.... Everything will be vacuuned that needs to be, air filters
(in area buildings) will be cleaned, we're not going to let anybody into a buil ding
that isn't safe. And these buildings will be safe.” (1d.f 122.) She stated in a New
York Daily News article, published three days after the attacks, that “The President
has said, ‘Spare no expense, do everything you need to do to nmake sure the peopl e of
the city and down in Washington are safe as far as the environment is concerned.”
(ld § 121.)

The EPA soon switched course, however, and nade nany statenents that the EPA was not
responsi ble for the clean-up of building interiors and did not have jurisdiction
over indoor air quality. ™ (1d. T 160.)

FN8. Plaintiffs note that the NCP does not delineate between indoor and
outdoor air; it authorizes the EPA to “enter any vessel, facility,
establ i shnent or other place, property, or location ... and conduct, conplete,
operate, and nmintain any response actions authorized by CERCLA or these
regulations.” (Id. ¥ 155; 40 C.F.R § 300.400(d).)

Instead of taking the lead in the clean-up efforts of building interiors, the EPA
al | egedly passed the responsibility off to the Cty of New York (“the Cty”). (I1d.q
161.) The EPA then failed to ensure that the City adhered to EPA cl eani ng standards
for renoval of hazardous materials. |Instead, the EPA deferred to the City's

j udgrment, al though the EPA and Witman have admitted that EPA standards are
materially stricter than those the City endorsed. (1d.Y 8.) This was contrary to
NCP regul ati ons which state that “Only those state standards that ... are nore
stringent than Federal requirenents nmay be applicable or rel evant and appropriate.”
40 CF .R & 300.400(g)(4).

According to Plaintiffs, because the City was ill-equipped to handle the clean-up
the City, with the EPA's know edge and consent, passed the responsibility for
testing and renedi ati on of indoor spaces to individual building owers and tenants.
(1d.f 163.) Individuals were referred to the New York Gty Department of Health
(N. Y.CDOH) for recommendati ons on reoccupyi ng honmes and busi nesses. The NYCDCH



gui del i nes, recommended by New York City and endorsed by the EPA, were grossly

i nadequat e. The gui delines included instructions to wear masks, |ong-sleeved

cl ot hing and cl osed-toe shoes while follow ng the NYCDOH cl eani ng procedures. The
gui delines al so advised residents to renpve dust with a wet rag or wet nop which
could then be rinsed under running water. NYCDOH reconmended using HEPA (high
efficiency particulate air) filtration vacuuns when cl eaning up apartnments, if

possi ble; if not possible, NYCDOH recommended that HEPA bags and dust allergen bags
be used with a regular vacuum In the alternative, NYCDOH suggested wetting down and
renovi ng the dust in accordance with its guidelines. The guidelines al so recommended
shanpooi ng and vacuumi ng carpets and uphol stery, and using air purifiers to renove
dust fromthe air. (1d. Y 166.)

The EPA did not give any precautionary instructions and did not instruct residents
to have the cl eaning done professionally, although this is their conceded position
VWi t man acknowl edged in “The NewsHour with Jim Lehrer” on April 16, 2002 that

pr of essi onal cl eaning was nandated for an adequate cleaning. (1d.§ 167.) The EPA
also did not informthe public that the NYCDOH gui delines were neant to apply only
to spaces that had been pre-cleaned or tested for asbestos and other toxic
substances, as it later clained. In addition, the EPA did not urge the City to use
the nobst up-to-date testing nmethod for asbestos; the City advised building owers to
use an ol der technique which did not reveal all asbestos fibers. (1d.)

Plaintiffs argue that the EPA's carel ess handling of indoor clean-up in Lower
Manhattan was at odds with the heavy regul ati on of asbestos by the Federal
government. The EPA has |isted asbestos as a G oup A (known) human carci nogen

(1d. T 89.) Exposure to asbestos can |lead to, anmpong other diseases, asbestosis, |ung
cancer and nmesothelioma. ™ (1d.) Asbestos is regul ated under various Federa
statutes, including the Clean Air Act, the Toxic Substances Control Act, the

Emer gency Pl anning and Community Ri ght-to-Know Act and CERCLA. Applicable

regul ations are found in the National En ssion Standards of Hazardous Air

Pol |l utants, standards pronul gated by OSHA, ™° and regul ati ons under the Toxic

Subst ances Control Act. (I1d.§ § 91-112.)

FN9. Asbestosis is a serious progressive |ong-termdisease of the |ungs.
Synptoms include shortness of breath and a dry, crackling sound in the |ungs.
There is no effective treatnent for asbestosis. Mesothelioma is a rare,
generally fatal formof cancer; cancer cells are found in the nesothelium a
protective sac that covers nost of the body's internal organs. (1d.f 89.)

FN10. The EPA adopted the OSHA Asbestos Standards in January, 2000. (1d.9
168.)

In cleaning its own building in Lower Manhattan, 290 Broadway, the EPA utilized the
nost up-to-date method of asbestos testing, TEM when testing the indoor dust. In
addition, the entire building was professionally and systematically cl eaned,

di spl acing all EPA personnel for one week. This process was far nore thorough and
stringent than the procedures set forth in the NYCDOH guidelines. Yet, the EPA did
not disclose the fact of this cleaning until nonths after the WIC Col | apse, and
instead, mininized the steps it had taken. Plaintiffs state that 290 Broadway is
beyond t he geographi cal area covered by the EPA' s voluntary clean-up program
initiated in md-2002. (1d.J 140.)

Plaintiffs argue that as a result of the EPA's actions, there has been inadequate

i ndoor hazardous materials renmediation, and a threat to public health remains. Many
residential and conmercial spaces were cleaned as if the dust did not contain
hazardous naterials. About 40% of downtown residents reported that they were not
given any instructions for clean-up or hazardous renediati on. Even when residents
and buil ding owners had notice of the instructions, nmany failed to do any

remedi ation, or to do it properly. Oten, the reasons for this included the | ack of
financial resources of residents and business owners and i nadequat e enforcenent
nmeasures. (1d. 1 T 170-183.) The NYCDOH enforcenent neasures consisted of a letter



sent to building owers around February, 2002, requesting docunentation of clean-up
neasures taken. Plaintiffs believe that only a small nunber of |andl ords responded
to this request. (1d. 186.)

4. The EPA's Voluntary C ean-Up Program
Under pressure from EPA Onbudsman hearings held in February and March, 2002, ™
politicians and the comunity, in February, 2002, Witman announced the
establ i shnent of a task force to address the issue of indoor air. According to a
former EPA Chief of Staff, the EPA initiated this effort because “Over tine, we saw
that New York City was not prepared to handle all the issues related to indoor air
and offered to support them” (1d.f 191.) In April, 2002, before the task force
initiated any actual interior clean-up program New York City's Mayor, M chael
Bl oomberg, requested that the EPA take the lead on indoor air issues arising from
the WIC Col | apse. (I1d.)

FN11. According to Plaintiffs, the EPA “brazenly refused to testify at the
heari ngs, which, according to then-Orbudsman Robert Martin, was the first such
Agency refusal in his nine-year tenure.” The EPA allegedly stated that the
hearing “may be of f-off Broadway, but it is still pure theatre.” (1d.f 190.)

On May 8, 2002, the EPA, New York City and FEMA officials publicly announced a FEMA-
funded cl ean-up program which the EPA characterized as a “renoval” under 40 C F. R
§ 300.415. ™ (1d. T 1 191-92.) Lower Manhattan residents, living south of Cana
Street, could request testing and cleaning of their residences, or just testing of
their residences. Ofice buildings were onmitted fromthe program Residents
requesting the “testing only” option could choose between aggressive sanpling or
nodi fi ed aggressive sanpling. For either option, air sanples were to be anal yzed for
asbestos only, despite the fact that the EPA had reason to believe that other

contam nants were present at unhealthy |evels. The EPA al so planned to collect pre-
and post-cleaning wipe sanples for a limted nunber of residents (approximtely 250)
and test these sanples for dioxin, total nmetals and mercury. (Id.f 193.) For the
“cl eani ng and post-cl eani ng” option, two approaches were used to clean the

resi dences. First, the extent of dust contam nation was determi ned through visua

i nspection. If the EPA believed there to be “substantial” dust, abatement workers
were to use full protective equiprment, including full body suits and HEPA
respirators; residents would not be allowed to be present for a week while the

cl eani ng took place and the apartnent would be sealed off. (1d.J 194.)

FN12. See supra footnote 7, p. 20.
By Decenber, 2002, the EPA had cl eaned fewer than 500 homes. (1d.§ 192.)

Plaintiffs claimthat this voluntary clean-up clearly denonstrates that there were
hazards to all citizens who cleaned their apartnments and offices of significant
accunul ati ons of dust and debris in accordance with NYCDOH gui del i nes. Al so
Plaintiffs claimthat the voluntary clean-up effort was grossly inadequate because
the EPA only tested for asbestos, the geographical coverage (residences south of
Canal Street) was linited and set arbitrarily, and the EPA has not required al
apartments within a building to be cleaned which has led to recontani nation of clean
resi dences. Furthernore, office buildings and other workplaces, including
firehouses, were excluded fromthe program (I1d.f 196.) The EPA refused to expand
the Iist of hazardous substances to be tested and has continued to collect only air
sanpl es, which cannot reveal deposits of contam nants such as |ead on the floor or
in carpets. (1d. T § 200, 202.)

The clean-up programreportedly ended in the Sumer of 2003. Approximately 4,100 of
21,000 dwelling units were tested and/ or cleaned. Even after cleaning, tests of sone
units still showed contam nati on above the health-based benchmark. (1d.f 208.) The



final report of the New York City Departnent of Health and Mental Hygiene and U S
Departnent of Health and Human Services, Public Health Services, Agency for Toxic
Subst ances and Di sease Registry, issued in Septenber, 2002, reveal ed that al nost 20%
of apartnents tested in Lower Manhattan still had interior dust with neasurable

| evel s of asbestos. (1d.f 210.)

Resear chers have concluded that the cl eaning has not renoved all contam nants, and
that WIC dust and public health risks are higher than estinmated by governnenta
agencies. (1d.T T 211-16.) In fact, the EPA now admts that residents may have
long-termhealth risks associated with the WIC Col l apse. (1d.f 219.)

Plaintiffs claimthat as a result of Defendants' w ongdoing, they have been exposed
to hazardous substances for over three years and have been left with the expense of
full and proper clean-up of their residences and workplaces, as well as the
possibility that they may face serious long-termhealth effects. ™ (I1d.§ 13.)

FN13. Paragraphs 15 through 25 of the Amended Conpl ai nt describe the naned
Plaintiffs in the suit and ways in which their health has been affected by the
WIC Col | apse.

1. DI SCUSSI ON

I ndi vi dual Defendants and EPA Defendants have noved to disniss all clains against
t hem

A. | ndividual Defendants

I ndi vi dual Defendants Christine Todd Wi tnman and Marianne Horinko nmove to dism ss
Count One of the Amended Conplaint pursuant to Fed. R Civ.P. 12(b)(6). Count One
charges Wiitnman and Horinko with violating Plaintiffs' Fi fth Anendment rights.

I ndi vi dual Defendants argue that the qualified i mmunity doctrine shields themfrom
personal liability for their actions taken within the scope of their enploynent with
the EPA. Their argunent for dismssal is based on three grounds: (1) Plaintiffs fai
to plead facts that establish “any cogni zabl e exception” to the qualified i munity
protecting Individual Defendants and instead have invented “novel ‘constitutiona
rights” ' which they all ege defendants viol ated-constitutional rights that were not
clearly established on Septenber 11, 2001; (2) Plaintiffs' due process claimfails
as a matter of |aw because it relies on statutes and provisions that grant

di scretionary authority to Individual Defendants; and (3) Plaintiffs also fail to
denonstrate that Individual Defendants had an affirmative constitutional duty to
protect Plaintiffs fromthe hazardous substances released into the environment by

t he Septenber 11, 2001 attacks, and also fail to plead facts that support exceptions
under the qualified inmmunity doctrine. (Ind. Defs.'" Mem Law at 3-4.)

Plaintiffs argue that I|ndividual Defendants are not imune frompersonal liability
because Count One is based on well-established constitutional rights.

1. Rule 12(b)(6)

In a notion to dism ss pursuant to Rule 12(b)(6) of the Federal Rules of Gvil
Procedure, the Court “nust accept as true the factual allegations in the conplaint,
and draw all reasonable inferences in favor of the plaintiff.” Bolt Elec., Inc. v.
City of New York, 53 F.3d 465, 469 (2d Cir.1995) (citations omtted). “The district
court should grant such a notion only if, after viewing plaintiff's allegations in
this favorable light, it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich wuld entitle himto relief.” Harris v. Gty of
New York, 186 F.3d 243, 247 (2d Cir.1999).

A qualified immunity defense can be presented in a Rule 12(b)(6) notion as |long as



the defense is based on facts appearing on the face of the conplaint. MKenna v.
Wight, 386 F.3d 432, 436 (2d Cr.2004). However, a qualified inmunity defense
raised in a notion to dismss “nust accept the nore stringent standard applicable to
this procedural route. Not only nust the facts supporting the defense appear on the
face of the conplaint, but, as with all Rule 12(b)(6) notions, the nmotion nay be
granted only where it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimthat would entitle himto relief.” Id. (citations and
internal quotations omtted). The Rule 12(b)(6) standard that the plaintiff is
entitled to all reasonable inferences fromthe facts alleged in the conpl ai nt
applies to those facts that support his claim and also those that defeat the

i Mmunity defense. 1d.

2. Qualified Imunity

I ndi vi dual Defendants argue that Count One must be di sm ssed because they are
shi el ded by qualified i munity.

FN14. Although Plaintiffs do not explicitly state that Count One is a Bivens
action in their Anended Conplaint, they make this clear in their Menorandum of
Law. Count One rests upon an inplied private action for damages agai nst
Federal officers alleged to have violated Plaintiffs' constitutional rights,
first recogni zed by the Suprenme Court in Bivens v. Six Unknown Fed. Narcotics
Agents, 403 U. S. 388 (1971). (See Pls.' Mem Law at 5.) A Bivens action
permts victins of alleged constitutional violations by Federal officials to
recover danages despite the absence of a statute specifically conferring such
a cause of action. See Carlson v. Geene, 446 U S. 14, 18 (1980).

A Bivens action, however, may not be brought agai nst Federal officials in
their official capacity, and may only be brought against themin their

i ndi vi dual capacities. The doctrine of sovereign immunity shields the United
St at es agai nst actions for danmmges absent consent. See Robinson v. Overseas
Mlitary Sales Corp., 21 F.3d 502, 510 (2d Cir.1994) (“Because an action

agai nst a Federal agency or Federal officers in their official capacities is
essentially a suit against the United States, such suits are also barred under
the doctrine of sovereign inmunity, unless such imunity is waived.”) (citing
Federal Deposit Ins. Corp. v. Meyer, 510 U S. 471, 485-86 (1994)). Danmges
relief against Federal defendants in their individual capacities can be

nmai nt ai ned as Bivens actions and are not barred by sovereign i mmunity.
However, they may be subject to the defenses of absolute or qualified
imunity. See Liffiton v. Keuker, 850 F.2d 73, 78 (2d Cir.1988).

The Amended Conpl ai nt does not specify whether Plaintiffs are suing the

I ndi vi dual Defendants in their official or individual capacities. However,
because Plaintiffs do not specify in what capacity they are suing |ndividua
Def endants, the Court shall consider this cause of action as agai nst

I ndi vi dual Defendants in their individual capacities.

“Qualified or ‘good faith’ imunity is an affirmative defense that nust be pl eaded
by a defendant official.” Harlow v. Fitzgerald, 457 U S. 800, 815 (1982) (quoting
Gonez v. Toledo, 446 U.S. 635 (1980)). Such a defense “serves inportant interests in
our political system It protects governnent officials fromliability they m ght
ot herwi se incur due to unforeseeable changes in the |aw governing their conduct.”
Sound Aircraft Services, Inc. v. Town of East, 192 F.3d 329, 334 (2d Cir.1999).
Qualified imunity also serves the inportant public interest of “protecting public
officials fromthe costs associated with the defense of danages actions ...
[including] the expenses of litigation, the diversion of official energy from
pressing public issues, and the deterrence of able citizens from accepting public
positions.” Crawford-El v. Britton, 523 U. S. 574, 590 at fn.12 (1998). Qualified
imunity is not nmerely a defense; it is also “an entitlement not to stand trial or
face the other burdens of litigation.” Mtchell v. Forsyth, 472 U S. 511, 526
(1985).



Qualified imunity shields a defendant fromliability “if either (a) the defendant's
action did not violate clearly established law, or (b) it was objectively reasonable
for the defendant to believe that his action did not violate such [aw.” Johnson v.
Newbur gh Engl arged Sch. Dist., 293 F.3d 246, 250 (2d Cir.2001); Brosseau v. Haugen
125 S. . 596, 599 (2004) (“Qualified imunity shields an officer fromsuit when she
makes a decision that, even if constitutionally deficient, reasonably ni sapprehends
the | aw governing the circunstances she confronted”); see also Harlow, 457 U S. at
818-19.

“[A] court evaluating a claimof qualified imunity rmust first determ ne whether the
plaintiff has alleged the deprivation of an actual constitutional right at all, and
if so, proceed to determ ne whether that right was clearly established at the tine
of the alleged violation.” Wlson v. Layne, 526 U S. 603, 609 (1999); see also Ying
Jing Gan v. City of New York, 996 F.2d 522, 532 (2d GCir.1993). Determining the
constitutional question first serves two purposes: it spares the defendant of
unwarrant ed demands and liability “customarily inposed upon those defending a | ong
drawn-out lawsuit” and al so “pronmotes clarity in the legal standards for officia
conduct, for the benefit of both the officers and the general public.” Id.

If a deprivation of a constitutional right has been alleged, a court mnust deternine
whet her the constitutional right was clearly established by determining: (1) if the
| aw was defined with reasonable clarity, (2) if the Suprene Court or the [aw of the
Second Circuit affirned the rule, and (3) whether a reasonabl e defendant woul d have
understood fromexisting law that the conduct was unlawful. See Young v. County of
Fulton, 160 F.3d 899, 903 (2d Cir.1998). “[T]he contours of the right nust be
sufficiently clear that a reasonable official would understand that what he is doing
violates that right.” Anderson v. Creighton, 483 U S. 634, 640 (1987). The specific
action in question does not have to have been explicitly deenmed unlawful by the
courts, but its unlawfulness in light of pre-existing | aw nust be apparent. Id. “An
overly narrow definition of the right can effectively insulate the government's
actions by making it easy to assert that the narrowWy defined right was not clearly
establ i shed.” LaBounty v. Coughlin, 137 F.3d 68, 73-74 (2d Cir.1998). At the sane
time, the right cannot be defined too broadly, as that would convert the rule of
qualified imunity into one of virtually unqualified liability. 1d.

Even if a court finds that the right is clearly established, “defendants may
nonet hel ess establish inmmunity by show ng that reasonable persons in their position
woul d not have understood that their conduct was within the scope of the established
protection.” LaBounty, 137 F.3d at 73 (2d Cr.1998). “[R]easonabl eness is judged
agai nst the backdrop of the law at the tine of the conduct.... [T]his inquiry nust
be undertaken in light of the specific context of the case, not as a broad genera
proposition.” Brosseau, 125 S. (. at 599.

a. Allegation of a Deprivation of a Constitutional Right

Plaintiffs contend that they have alleged a constitutional violation, nanely a
violation of their “substantive due process rights to bodily integrity and, nore
specifically, their right to be free of official governnent policies that increase
the risk of bodily harm” (Pls.' Mem Law at 3.)

I ndi vi dual Defendants argue that no due process right requires the Governnent to
protect the public fromenvironnental hazards created by third parties. (Ind.
Defs.' Mem Law at 13.) Specifically, Individual Defendants state that Plaintiffs
allegation fails the first prong of the qualified immunity test because “it does not
take account of the particular context of this case” and instead, attenpt to

anal ogi ze the situation at issue here with cases that are conpletely dissinilar
(Id. at 4, 6.) Individual Defendants make an additional argunent that a
constitutional violation has not been all eged because allegations that |ndividua
Def endants acted with “deliberate indifference” do not state a violation of
substantive due process rights, and Plaintiffs have failed to all ege conduct that
“shocks the conscience.” M (1d. at 9.)

FN15



FN15. Though I ndivi dual Defendants make this argunent as part of their brief
addressing Plaintiffs' failure to allege a constitutional violation, it
appears to the Court that the argunent is nore properly directed toward the
i ssue of whether the right alleged has been clearly established.

FN16. | ndivi dual Defendants dedicated a substantial portion of their initial
Menor andum of Law to the argunment that Count One shoul d be dism ssed because
“Plaintiffs have no constitutional right to a healthful environment, or to a
specific level or type of cleanup of environmental hazards.” (Ind. Defs.' Mem
Law at 6.) They argue that Plaintiffs' substantive due process claimfails
because they lack any statutory or regulatory entitlement or property
interest. (ld. at 3, 7-8.)

However, it is clear fromPlaintiffs' Anended Conplaint and their opposition
brief that Count One is based upon a violation of Plaintiffs' substantive due
process right to be free of governnment policies that increase the risk of
bodily harm (Am Conpl. T § 221-29; Pls' Mem Law at 5.) In their reply,

I ndi vi dual Defendants state that “Plaintiffs concede that the substantive due
process claimthey assert ... is not based upon any of the Federal statutes or
regul ations Plaintiffs cite in their Amended Conplaint.” (Ind. Defs.' Reply at
1.) However, by letter, dated July 7, 2005, the Individual Defendants brought
to the Court's attention a recent Suprene Court case, Town of Castle Rock

Col orado v. Gonzalez, 125 S.Ct. 2796 (2005), where the Suprenme Court

recogni zed that neither a substantive nor procedural due process right arises
fromstatutes that confer discretionary authority on governnment actors. As
Plaintiffs have clarified in their menoranda of law, they are not claining a
substanti ve due process violation based on any statute, entitlenent or
property interest. As such, the Court finds that Town of Castle Rock is not
relevant to the analysis of whether an allegation of a constitutiona
deprivation has been made in this case.

The Due Process O ause provides that “No person ... shall be deprived of life,
liberty, or property, w thout due process of law ...” U S. CONST. anend. V. The
Suprene Court has recognized that this clause includes a substantive conponent,

“whi ch forbids the governnent to infringe certain ‘fundanmental’ liberty interests at
all, no matter what process is provided, unless that infringenment is narrowy
tailored to serve a conpelling state interest.” Reno v. Flores, 507 U S. 292, 302
(1993); see also Washington v. ducksberg, 521 U S. 702, 719 (1997) (“The Due
Process Cl ause guarantees nore than fair process ....") (enphasis added). “The Due
Process Clause ... was intended to prevent governnent ‘fromabusing [its] power, or
enploying it as an instrument of oppression.” ' Collins v. Harker Heights, 503 U S.
115, 126 (1992) (quoting DeShaney v. W nnebago County Dept. of Social Services, 489
U. S. 189, 196 (1989)).

The Suprene Court has recogni zed a substantive due process right to bodily
integrity. See Albright v. Qiver, 510 U S. 266, 272 (1994); Pl anned Parenthood v.
Casey, 505 U.S. 833 (1992); Washington v. Harper, 494 U S. 210 (1990); Wnston v.
Lee, 470 U.S. 753 (1985); Rochin v. California, 342 U S. 165 (1952). However, “as a
general matter ... a state's failure to protect an individual against private

viol ence sinply does not constitute a violation of the Due Process O ause.” DeShaney
v. Wnnebago County Dept. of Social Services, 489 U S. 189, 197 (1989). The | anguage
of the Due Process C ause does not “requir[e] the State to protect the life,

liberty, and property of its citizens against invasion by private actors. The C ause
is phrased as a lintation on the State's power to act, not as a guarantee of

certain mininal |levels of safety and security.” Id. at 195. The Due Process C ause
was included in the Constitution to “protect the People fromthe State, not to
ensure that the State protected themfromeach other.” 1d. at 196. In DeShaney, the

Suprenme Court found that there was no violation of the plaintiff's substantive due
process rights in a case where the State had been aware of a child' s physical abuse
by his father yet failed to renmove the child fromhis father's custody.



The Suprene Court recogni zed, however, that “in certain l[imted circunstances the
Constitution i nposes upon the State affirmative duties of care and protection with
respect to particular individuals .” 1d. at 198. Two such circunstances, referred to
by the Suprenme Court in DeShaney, have been recognized by the circuit courts. One
such circunstance arises when the State “takes a person into its custody and hol ds
himthere against his will,” thereby depriving himof |iberty. DeShaney, 489 U S. at
199-200. This is often referred to as the “special relationship” doctrine. The
DeShaney court al so recogni zed a second possi ble set of circunmstances where the
state could be held liable for harminflicted on an individual by third parties,
when it said that:

Wiile the State nay have been aware of the dangers that [the child, Joshua] faced in
the free world, it played no part in their creations, nor did it do anything to
render himnore vulnerable to them

Id. at 201. This exception to the DeShaney rule has been terned the “state-created
danger” doctrine. Plaintiffs claimthat their allegation of a violation of their
substantive due process rights falls under this second doctrine.

Al the circuit courts have recognized this “state-created danger” doctrine. See
Coyne v. Cronin, 386 F.3d 280, 287 (1st Cir.2004) (stating that the “Due Process

Cl ause may be inplicated where the governnent affirmatively acts to increase the
threat to an individual of third-party private harnf); Butera v. District of

Col unbia, 235 F.3d 637, 651 (D.C Cir.2000) (holding that “under the State

endanger ment concept, an individual can assert a substantive due process right to
protection by the District of Colunbia fromthird-party violence when District of
Colunbia officials affirmatively act to increase or create the danger that
ultimately results in the individual's harm”); Penilla v. Cty of Huntington Park
115 F.3d 707, 709 (9th Cir.1997) (stating that “when a state officer's conduct

pl aces a person in peril in deliberate indifference to their safety, that conduct
creates a constitutional clainf); see also Kneipp v. Tedder, 95 F.3d 1199, 1205,
1208 (3d Cir.1996); Pinder v. Johnson, 54 F.3d 1169, 1175-77 (4th Cir.1995) (en
banc); MKinney v. Irving | ndependent School District, 309 F.3d 308, 313 (5th
Cr.2002); Kallstromv. Cty of Colunbus, 136 F.3d 1055, 1066 (6th Cir.1998); Reed
v. Gardner, 986 F.2d 1122, 1125 (7th Cir.1993), cert. denied, 510 U S. 947 (1993);
Avalos v. City of denwood, 382 F.3d 792, 799 (8th Cir.2004); Uhlrig v. Harder 64
F.3d 567, 572 n. 7 (10th Cr.1995), cert. denied, 516 U S. 1118 (1996); Wke v. Pol k
County Sch. Bd., 129 F.3d 560, 567 (11th G r.1997).

The Second Circuit as well has recognized this state-created danger doctrine and has
stated that:

t he DeShaney Court's analysis [inplies] that, though an allegation sinply that
police officers had failed to act upon reports of past violence would not inplicate
the victinms rights under the Due Process C ause, an allegation that the officers in
some way had assisted in creating or increasing the danger to the victimwould

i ndeed inplicate those rights.

Dwares v. City of New York 985 F.2d 94, 99 (2d Cir.1993) (enphasis added). The
Second Circuit has made it clear that it treats “special relationships and state
created dangers as separate and distinct theories of liability.” Pena, 2005 W
3340380, at *7. “[S]tate created danger liability arises fromthe relationship
between the state and the private assailant” and not the state and the victim Pena,
2005 W 3340380, at *7 (internal quotations marks omtted).

In applying the state-created danger doctrine, the Second Circuit has “sought to
tread a fine line between conduct that is ‘passive’ as in DeShaney and that which is
‘“affirmative’ as in Dwares.” Pena v. Deprisco, No. 03-7876(L), 03-7962(CON), O03-
7880( CON), 03-7929(CAN), 03-7940(CON), 2005 W. 3340380, at *7 (2d Cir. Dec. 9

2005). See also Henphill v. Schott, 141 F.3d 412, 418 (2d Cir.1998) (finding that
state actors also can be found to have viol ated due process rights “where the state
actors actually contributed to the vulnerability of the plaintiff.”).

In Dwares, the court found that plaintiff stated a claimfor deprivation of his
substanti ve due process rights by alleging that defendant police officers agreed



with a group of skinheads to allow themto assault plaintiff with inmpunity, stood by
wi thout interfering when plaintiff was beaten, and did not arrest the assaulters.
The Second Circuit found that the defendant officers' prior indication to the

ski nheads that they would not intervene, as well as their subsequent failure to
prevent harmto the plaintiff affirmatively increased the danger the plaintiff faced
fromthe group of skinheads who attacked him The Second Circuit found Dwares

di stingui shabl e from DeShaney because the conplaint “went well beyond all egations
that the defendant officers nmerely stood by and did nothing.” In Pena v. DePrisco,
2005 W. 3340380 (2d Cir. Dec. 9, 2005), plaintiffs' allegations that defendants
conmuni cated to the police officer that he was free to drink excessively and drive
in that condition, and “encouraged to inappropriately and excessively drink while on
and off-duty” were found sufficient to allege state-created danger. Merely all eging
a failure to interfere when nisconduct takes places, and nothing nore, however, is
not sufficient in pleading a constitutional violation based on the state-created
danger doctrine. I1d., at *8.

The D.C. Circuit has simlarly held that “an individual can assert a substantive due
process right to protection by the District of Colunmbia fromthird-party viol ence
when District of Colunbia officials affirmatively act to increase or create the
danger that ultimately results in the individual's harm” Butera, 235 F.3d 637, 651
In Butera, the D.C. Crcuit Court found that a violation of a substantive due
process right was alleged by the estate of an undercover operative for the
Metropolitan Police Departnent of the District of Colunbia who died during an

under cover operation. The estate alleged that the Police Department had not fully
advi sed the undercover of the potential risks, and that appropriate precautions had
not been taken to ensure his safety. Relying on Butera, a district court in the
District of Colunbia recognized the state-created danger exception in a suit filed
by postal workers exposed to anthrax when a |etter addressed to Senator Tom Daschl e
was processed at the Washington, D.C. postal facility where they worked. ™ Briscoe
v. Potter, 355 F.Supp.2d 30 (D.D.C.2004). The Briscoe court found that the
defendants took the requisite “affirmative actions” by “engaging in a series of
actions which intentionally msled Plaintiffs into believing the facility was safe
and prevented themfromacting to preserve their own safety.” 355 F. Supp.2d at 44-
45,

FN17. A contrary conclusion was reached in Richnond v. Potter, No. 03-00018,
slip op. (D.D.C. Sept. 30, 2004), another case involving the sanme anthrax
incident. That court found that the plaintiff failed to allege a
constitutional deprivation because the conduct of defendants did not arise to
one that shocked the conscience.

Any al l egation of a deprivation of the substantive due process right based on the
state-created danger doctrine nust “shock the conscience.” “[T]he due process

guar antee does not entail a body of constitutional [aw inposing liability whenever
someone cl oaked with state authority causes harm” County of Sacranento v. Lew s,
523 U. S. 833, 848 (1998). In order for a substantive due process allegation to
survive a Rule 12(b)(6) notion, the conplaint “must allege governnental conduct that
‘is so egregious, so outrageous, that it may fairly be said to shock the
contenporary conscience.” ' Velez v. Levy, 401 F.3d 75, 93 (2d G r.2005) (quoting
County of Sacranento v. Lewis, 523 U S. 833, 847, n. 8 (1998)). The plaintiff mnust
satisfy the “intent to harmi standard to prove that the police officers' behavior in
the context of a high-speed chase, was consci ence-shocki ng. Sacranmento, 523 U. S. at
854. However, allegations of “less than intentional conduct ... may be actionable,”
t hough the plaintiff must allege “something nore than negligence.” 1d. at 848.

In sone circunstances, deliberate indifference by officials nay satisfy the “shocks
t he conscience” test. Such is the case in prison cases where the State has taken an
i ndividual into its custody and “so restrains [his] liberty that it renders him
unable to care for hinself.” 1d. at 851. Deliberate indifference can al so shock the
consci ence in non-custodial situations when “the State al so owes a duty of
protection when its agents create or increase the danger to an individual.” Butera,



235 F.3d at 652. All eged behavior “over an extended period of tine and in the face
of action that presents obvious risk of severe consequences and extrene danger” can
al so be characterized as consci ence-shocki ng. Pena, 2005 W 3340380, at *11 (finding
that police officers who had anple opportunity to decide what to do and say in
response to the alleged practice of drinking and driving by off-duty officers, when
the risk of drinking and driving was wi dely known and yet did nothing, created a
serious danger by acting with conscience-shocking deliberate indifference).

Plaintiffs allege a violation of their substantive due process rights by actions
taken by Def endants Wi tman and Horinko. Specifically, Plaintiffs allege the

foll owi ng acts:

« Whitman made affirmative statements that the EPA would clean up building interiors
to an acceptable | evel of safety, and failed to do so, and allowed residents, office
wor kers, firefighters and school children to return to their buil dings on Septenber
17, 2001;

e Wiitman's and Horinko's knowi ngly fal se statenents were dissemnated to victinms of
the attack regarding the air quality;

« Whitman and Horinko illegally and inproperly delegated to New York City indoor

cl ean- up;

« Whitman and Horinko endorsed and di ssem nated New York City's grossly inproper

cl eani ng instructions; and

e Wiitman and Horinko generally failed to ensure a clean-up of the inpact area of
the WIC attack and to ensure the decontanination of buil dings containing carcinogens
and ot her hazardous substances.

(Am Conpl . 1 223.)

Plaintiffs' allegations that Witmn and Horinko nust be held |iable because they
intentionally shirked EPA's duties and | aws, including the PDD 62, the Federa
Response Pl an and other Federal |aw, by their inproper del egation of all indoor
clean-up to the City of New York, and I nplenentation of an inadequate voluntary

cl ean-up program are not properly directed towards Witman and Hori nko

i ndividually. Aside fromtheir general allegation that Witmn and Horinko “were
responsi ble for and did direct the forrmulation, inplenentation and enforcenent of
the EPA's policies with respect to WIC dust, [and] the clean-up of such dust in
interior spaces,” (Am Compl.q 29), and Wi tman and Horinko's acknow edgnent that as
heads of the EPA, they had |lead responsibility for clean-up, (id.§ T 142-43),
Plaintiffs fail to allege any actions that Witnman and Horinko took as individuals
in the delegation of authority to New York City, and the inplenentation of the

cl ean-up program The allegations are in fact allegations against the agency itself,
the EPA. Indeed, the Court's careful review of the Amended Conpl ai nt does not revea
any specific mention of Whitman or Horinko in any portion of the Arended Conpl ai nt
that deals with the alleged i nproper delegation of clean-up and the voluntary cl ean-
up program Accordingly, the Court finds that Individual Defendants cannot be held
liable for actions that were in fact taken by the EPA as an agency, and not

i ndividual ly by either Witnman or Horinko.

However, Plaintiffs also allege a nunber of deceptive and fal se statenments nade by
Wit man and Horinko that placed Plaintiffs “directly in the path of danger

knowi ngl y exposing themto asbestos and other carci nogens and hazardous substances,
which in turn created a serious risk of significant |long-termhealth problens .”
(Pls." Mem Law at 2.)

In particular, the Amended Conpl ai nt all eges nunerous fal se statenents by Wit man
whi ch they say, increased their risk of bodily harm (See Am Conpl. § § 121, 122,
126, 128, 135 and 136.) \Witnan nade these statenents with the know edge of the
hazardous materials actually and potentially released into the environnent and of

t he heal th dangers associated with such substances to the public through inhalation
i ngestion and hard contact. (Am Conpl.f 226.) Witman's deliberate and m sl eadi ng
statenments nade to the press, where she reassured the public that the air was safe
to breathe around Lower Manhattan and Brooklyn, and that there would be no health
ri sk presented to those returning to those areas, shocks the conscience.



The EPA is designated as the agency in our country to protect human health and the
environnent, and is mandated to work for a cleaner, healthier environment for the
Ameri can people. See EPA, “Qur Mssion”, http:// www. epa. gov/ epahone/ about epa. ht m
The agency enforces regul ations regarding pollution in our environnent and the
presence of toxic and hazardous substances, and has endorsed and pronul gated
regul ati ons for hazardous and toxic materials, such as asbestos and |l ead. ™ As head
of the EPA, Witman knew of this nandate and took part in and directed the

regul atory activities of the agency. Gven this responsibility, the allegations in
this case of Whitman's reassuring and m sl eading statements of safety after the
Septenber 11, 2001 attacks are w t hout question consci ence-shocking. The pl eaded
facts are sufficient to support an allegation of a violation of the substantive due
process right to be free fromofficial government policies that increase the risk of
bodi | y harm by Def endant Whitman when she consistently reassured the nenbers of the
public that it was safe for themto return to their hones, schools and workpl aces,
just days follow ng the Septenmber 11, 2001 attacks.

FN18. According to the EPA, it carries out its efforts to protect the

envi ronnent through the follow ng | aws: Federal Food, Drug, and Cosnetic Act;
Federal Insecticide, Fungicide, and Rodenticide Act; Federal Water Pollution
Control Act (also known as the Clean Water Act); Clean Air Act; Shoreline
Erosion Protection Act; Solid Waste Di sposal Act; National Environmenta
Policy Act; Pollution Prevention Packagi ng Act; Resource Recovery Act; Lead-
Based Pai nt Poi soning Prevention Act; Coastal Zone Managenment Act; Marine
Protecti on, Research, and Sanctuaries Act; Ccean Dunpi ng Act; Endangered
Species Act; Safe Drinking Water Act; Shoreline Erosion Control Denpnstration
Act; Hazardous Materials Transportation Act; Resource Conservation and
Recovery Act; Toxic Substances Control Act; Surface M ning Control and

Recl anation Act; Uranium M I | -Tailings Radiation Control Act; Asbestos Schoo
Hazard Detection and Control Act; Conprehensive Environnental Response,
Conpensation and Liability Act (CERCLA); Nuclear Waste Policy Act; Asbestos
School Hazard Abatenment Act; Asbestos Hazard Energency Response Act; Energency
Pl anni ng and Community Right to Know Act; |ndoor Radon Abatenent Act; Lead
Cont am nati on Control Act; Medical Waste Tracking Act; Ccean Dunpi ng Ban Act;
Shore Protection Act; and National Environnental Education Act. See EPA, Laws
and Regul ations: Introduction to Laws and Regul ations, at http://

www. epa. gov/ epahomne/ | awi ntro. ht m

For exanpl e, under the Resource Conservation and Recovery Act, the EPA is
required to “promul gate regul ations for the treatnent, storage, or disposal of
hazardous waste ..., as may be necessary to protect human health and the
environnent.” 42 U.S.C. § 6924(a). The Cean Air Act requires the EPA to
promul gate and establish enission standards for sources of hazardous air
pollutants. 42 U . S.C. § 7412(d). Anong the factors the EPA nust consider when
promul gating standards is the “known or anticipated adverse effects of such
pol lutants on public health and the environnent.” 42 U.S.C. § 7412(e)(2).

O her major environmental |aws contain sinilar provisions.

However, although Plaintiffs allege that Horinko made know ngly false statenents to
the public, no such statement can be found in the Anmended Conplaint. It appears that
Plaintiffs' allegation that Horinko violated their constitutional rights is actually
based on Horinko's alleged participation in the del egation of the clean-up and the

i npl enentati on of the clean-up program As the Court has determ ned that such
actions are not attributable to Horinko individually, and there is not one allegedly
fal se statement nmade by Horinko individually concerning the air quality in the
Amended Conpl ai nt, Count One agai nst Horinko is DI SM SSED

b. dearly Established Constitutional R ght
Def endant Witnman argues that if the Court finds that Plaintiffs alleged a

deprivation of their substantive due process rights, that she is still entitled to
qualified imunity because the right alleged by Plaintiffs was not clearly



FN19

established at the tine of Defendant Whitman's conduct. Plaintiffs disagree and
contend that the right to be free of dangers created by government officials is
clearly established in this Crcuit.

FN19. Because the Court has found that Plaintiffs have failed to allege
unconstitutional acts by Horinko, the Court only addresses the argunent of
remai ni ng | ndivi dual Defendant, Wiitman, in this portion of the Opinion

The Second Circuit has found the state-created danger doctrine to apply in two
i nstances. The Second Circuit stated in Dwares that plaintiff's allegations of
prearranged official sanction of privately inflicted injury” surely violated the
plaintiff's Due Process rights. In Pena, the Second Circuit found that “repeated

i naction on the part of government officials over a long period of tinme, wthout an
explicit statenent of approval, mght effectively constitute such an inplicit ‘prior
assurance” ' that it rose to the level of an affirmative act. 0

“

a

FN20. However, in Pena, the Second Circuit found that the substantive due
process violation alleged by plaintiff “was not clearly established for
purposes of qualified inmunity. Dwares did not address, |et alone decide,

whet her repeated inaction on the part of government officials over a |ong
period of time without an explicit statenent of approval, mght effectively
constitute such an inplicit ‘prior assurance’ that it rises to the level of an
affirmative act.” 2005 W. 3340380, at *12. Pena is clearly distinguishable
fromthis case; Plaintiffs allege affirmative acts by Defendant, and not

i naction, or inplied assurances by Defendant.

Def endant Whitnman states that “There is no anal ogous claimin this case that
[Whitman] conspired with the 9/11 terrorists to cause Plaintiffs to be exposed to
hazardous substances.” (Ind. Defs.' Mem Law at 20.) Defendant \Whitnan argues that
there is no “settled precedent that public msrepresentation by a governnment

of ficial regarding potential dangers from environnental hazards created by a third
party's actions can be construed, for due process purposes, as ‘increasing the
danger’ posed by those hazards.” (l1d.)

Def endant Wit man, however, seeks to define the contours of the state-created danger
doctrine as recogni zed by the Second Circuit too narrowy. As nentioned previously,
in the context of qualified inmmunity, the Supreme Court has stated that the specific
action in question does not explicitly have to have been deened unlawful, as |ong as
its unlawful ness in light of preexisting law is apparent. See Anderson v. Creighton
483 U. S. 634, 640 (1987). By stating that Plaintiffs need to have alleged a

conspi racy between Defendant Whitrman and the Al Qaeda terrorists in order to allege
state-created danger, Defendant Witnman rai ses a rather specious argunent which
denonstrates a nyopic view of the Plaintiffs' claim There is no question that
VWhitman did not conspire with AL Qaeda to harmPlaintiffs. But by the tinme the Al
Qaeda terrorists had committed their horrific acts, and the Wrld Trade Center
towers had col | apsed, Witman knew t hat the consequences of the terrorists' actions,
nanmely causing the collapse of the Wrld Trade Center, included the enission of tons
of hazardous nmaterials into the air. It is at this point, when the harnful em ssions
created a danger to the public that Witman, knowing the likely harmto those
exposed to the hazardous materials, encouraged residents, workers and students to
return to the area. By these actions, she increased, and nay have in fact created,
the danger to Plaintiffs, nanely harmto their persons through exposure to the
hazardous substances in the air after the WIC col | apse. Wthout doubt, if Plaintiffs
had not been told by the head of a federal agency entrusted with nonitoring the
environnent that it was safe, plaintiffs would not have so readily returned to the
area so soon after the attacks.

Def endant Whitrman, |ike the defendant officers in Dwares, affirmatively took actions
that increased or created the danger to Plaintiffs. If officials who conspire with
ot hers who harmothers can be held |iable under the state-created danger doctri ne,



it is even nore clear that officials who thenselves directly lead victins to a

i kely and/ or known harm can be held |iable under this doctrine. The Court, having
found that the | aw of state-created danger was defined with reasonable clarity to
gi ve Defendant Wiitman notice, also finds that no argunent can be made that

Def endant Wit man coul d not have understood fromexisting | aw that her conduct was
unl awful . No reasonabl e person woul d have thought that telling thousands of people
that it was safe to return to Lower Manhattan, while knowi ng that such return could
pose long-termhealth risks and other dire consequences, was conduct sanctioned by
our laws. The Court finds that Defendant Whitman is not entitled to the defense of
qualified imunity at this stage. Accordingly, |ndividual Defendants' Mdtion to

Di smiss Count One is GRANTED in part as to Defendant Horinko and DENIED in part as
to Def endant Wit nman.

B. EPA Def endants

EPA Defendants nove to disniss the second and third causes of action agai nst them
for lack of subject matter jurisdiction and failure to state a claim The EPA, as

t he sol e def endant named in the fourth cause of action, noves to dismss that claim
on the ground that Plaintiffs have failed to properly allege a Conprehensive

Envi ronnent al Response, Conpensation and Liability Act (“CERCLA’) citizen suit
claim

1. Legal Standards

EPA Def endants nove to disniss the clains agai nst themunder Rules 12(b)(1) and
12(b) (6) of the Federal Rules of Civil Procedure. The standards for dismi ssal under
12(b) (1) and 12(b)(6) are virtually identical. Lerner v. Fleet Bank, N A, 318 F. 3d
113, 128 (2d G r.2003).

Rul e 12(b) (1) provides for dismssal of a claimwhen the Federal court “lacks
jurisdiction over the subject matter.” Fed. R Cv.P. 12(b)(1). In deciding such a
notion, a court nust assume as true all well-pleaded factual allegations in the
conplaint and draw all reasonable inferences In favor of the plaintiff. Raila v.
United States, 355 F.3d 118, 119 (2d Cir.2004); Sweet v. Sheahan, 235 F.3d 80, 83
(2d Cir.2000). Disnissal is appropriate only when the plaintiff can prove no set of
facts entitling himto relief. Raila, 355 F.3d at 119. “But when the question to be
considered is one involving the jurisdiction of a Federal court, the jurisdiction
nmust be shown affirmatively, and that showing is not nmade by drawing fromthe

pl eadi ngs i nferences favorable to the party asserting it.” Shipping Financial
Services Corp. v. Drakos, 140 F.3d 129, 131 (2d GCir.1998).

2. Second Cause of Action: APA Caim

EPA Def endants contend that the Adnministrative Procedure Act O aimnmust be dism ssed
because it is precluded by the Stafford Act's bar on judicial review, contained in
42 U.S.C. § 5148. In the event that the Court finds that judicial reviewis not
precluded by the Stafford Act, EPA Defendants argue that judicial reviewis still
unavai |l abl e because Plaintiffs have failed to identify any “agency action” by the
EPA as required by the APA

a. Judicial Review under the APA
Plaintiffs assert jurisdiction under 28 U.S.C. § 1331, the Federal question
statute, the Fifth Anendnent of the Constitution, the Stafford Act, CERCLA and the
APA. (Pls.' Mem Law at 5.)

The federal question statute, 28 U.S.C. § 1331, in conbination with the APA 5
US.C 8 702, provides for judicial review of Federal administrative actions.



Califano v. Sanders, 430 U.S. 99, 105-07 (1977); Lunney v. United States, 319 F.3d
550, 557-58 (2d Cir.2003); New York v. U S. E P.A, 350 F. Supp.2d 429
(S.D.N. Y. 2004). The APA provides that “a person suffering | egal wong because of
agency action or adversely affected or aggrieved by agency action within the neaning
of a relevant statute, is entitled to judicial reviewthereof.” 5 US.C § 702
This provision waives sovereign immnity in actions for relief other than noney
damages against officials acting in their official capacity, concerning “[a] gency
action nade reviewable by statute and final agency action for which there is no

ot her adequate renedy in a court. 5 U S.C. § 704.

The APA's waiver of sovereign inmunity, however, is not unlinited. Judicial review
of agency action under the APA is unavail able where “(1) statutes preclude judicial
review, or (2) agency action is conmtted to agency discretion by law” 5 U S.C. §
701(a). The forner restriction applies to instances where Congress expressed an
intent to prohibit judicial review, the latter restriction applies where statutes
are drawn in such broad terns that there is no lawto apply I n any given case. See
Webster v. Doe, 486 U. S. 592, 599 (1988) (citing Ctizens to Preserve Overton Park
Inc. v. Volpe, 401 U S. 402, 410 (1971)).

b. Preclusion under § 701(a)(1) of the APA

The exceptions to judicial review under the APA contained in 5 U S.C. 8§ 701 nust be
construed in light of the “strong presunption that Congress intends judicial review
of admi nistrative actions.” Traynor v. Turnage, 485 U S. 535, 542 (1988). Judici al
review may be overcone “only upon a show ng of ‘clear and convincing evidence' of
contrary legislative intent.” Abbott Laboratories v. Gardner, 387 U S. 136, 140-41
(1967), overruled on other grounds by Califano v. Sanders, 430 U.S. 99 (1977). An

i ndi cator of such intent can be found in the specific | anguage of the statute or
specific legislative history. See Block v. Conmunity Nutrition Institute, 467 U S.
340, 349 (1984). Mreover, “The fact that a statute precludes review of a particular
category of determ nations does not nean that Congress intended to preclude review
of other types of determ nations covered by the sanme statute.” State of New York v.
United States Environmental Protection Agency, 350 F. Supp.2d 429, 437 (S.D.N.Y.2004)
(citing Bowen v. M chigan Acadeny of Fanmi |y Physicians, 476 U S. 667, 674, 680-81
(1986)).

In determ ning whether and to what extent a particular statute precludes judicial
review, a court may | ook at the express |anguage of the statute, the structure of
the statutory schene, its objectives, its legislative history, and the nature of the
admi ni strative action involved. See Block, 467 U S. at 345 (1984). Unconstitutiona
agency action, however, is never precluded fromjudicial review “[Where Congress
intends to preclude judicial review of constitutional clainms its intent to do so
nmust be clear.... [This is required] in part to avoid the serious constitutiona
qguestion that would arise if a Federal statute were construed to deny any judici al
forumfor a colorable constitutional claim” Wbster v. Doe, 486 U S. 592, 603
(1988) (internal quotations and citations omtted). See al so Johnson v. Robinson

415 U S. 361, 373-74 (1974) (sane); Battaglia v. Gen. Mtors Corp, 169 F.2d 254, 257
(2d GCir.1948) (finding that although Congress has the power to give, withhold and

restrict the jurisdiction of courts other than the Supreme Court, “it nust not so
exerci se that power as to deprive any person of life, liberty, or property w thout
due process of law. ...").

c. Stafford Act

Section 5148 of the Stafford Act provides that

The Federal Government shall not be liable for any clai mbased upon the exercise or
performance of or the failure to exercise or performa discretionary function or
duty on the part of a Federal agency or an enpl oyee of the Federal Governnment in
carrying out the provisions of this chapter



42 U.S.C. § 5148. The legislative history of § 5148 reflects Congress' intent to
provi de broad immunity for discretionary actions taken by officials under the Act.
Prior to its passage, Representative Wittington, Chairman of the House Public Wrks
Conmittee, stated: W have further provided that if the agencies of the Governnent
nmake a mistake in the administration of the Disaster Relief Act that the Governnent
may not be sued. Strange as it nay seem there are many suits pending in the Court
of C ains today agai nst the Governnent because of all eged m stakes nade in the
admi ni stration of other relief acts, suits aggregating millions of dollars because
citizens averred that the agencies and enpl oyees of Governnent made m stakes. W
have put a stipulation in here that there shall be no liability on the part of the
Gover nent .

H. R 8396, 81" Cong., 2d Sess., 96 Cong.Rec. 11895, 11912 (1950).

The | anguage of the statute and the legislative history of the Stafford Act clearly
precl ude discretionary actions taken under the Stafford Act fromjudicial review
The question then becones whether the actions taken by the EPA are discretionary or
mandat ory functions. ™

FN21. Plaintiffs argue that 8§ 5148 of the Stafford Act does not apply because
CERCLA wai ver of sovereign inmunity trunps the preclusion of judicial review
contained in § 5148. To support their argunent, Plaintiffs cite United States
v. Cty of New Oleans, No. Cv.A 02-3618, 2003 W 22208578 (E. D.La. Sept.

19, 2003). In City of New Ol eans, the district court found that

t he express | anguage of the statute superinposes CERCLA liability on agencies
of the government even in the event that those agencies, including the [U S
Arnmy Corps of Engineers (“Corps”) ], would not be liable generally for damages
fromthelir actions pursuant to waivers for liability in other statutes. For
exanpl e, pursuant to 8 5148 of the [Stafford Act], the Corps nay not be
liable to an individual whose property is danaged, or who is personally
injured, by the Corps' actions in its clean-up of hurricane debris, but that
wai ver of liability does not extend to Corps' activities that fall within the
anbit of CERCLA § 9607(a) as alleged in CFl's counterclaim

2003 W 22208578, at *13.

Plaintiffs are bringing an APA cl ai m agai nst EPA Defendants, and not a claim
under 8 9607(a) of CERCLA, as did the Plaintiffs in Gty of New Ol eans.
Therefore, the reasoning applied by the court in Gty of New Ol eans when it
found that CERCLA waiver of sovereign immunity trunped § 5148 has no
applicability to Plaintiffs' second cause of action

(1) Discretionary Functions Exception

In determ ning whether the actions taken by the EPA are discretionary functions
shielded fromjudicial review by the Stafford Act, courts have | ooked to the two-
prong test set forth by the Supreme Court in United States v. Gaubert, 499 U S. 315
(1991), which dealt with when the discretionary function exception under the Federa
Tort Clains Act applied. ™ See Dureiko v.. United States, 209 F.3d 1345, 1351

(Fed. Cir.2000); Sunrise Village Mbile Hone Park, L.C. v. United States, 42 Fed. C.
392, 398 (Ct.d.1998); California-Nevada Methodi st Honmes, Inc. v. Federal Energency
Managenment Agency, 152 F. Supp.2d 1202, 1207 (N .D. Cal.2001); United Power

Associ ation v. Federal Energency Managenent Agency., No. A2 99-180, 2000 W 33339635
(D.N.D. Sept. 13, 2000).

FN22. The Federal Tort Clainms Act (“FTCA’) contains a provision which exenpts
the governnment fromliability for

Any cl ai m based upon an act or omnission of an enployee of the Governnent,
exercising due care, in the execution of a statute or regul ation, whether or
not such statute or regulation be valid, or based upon the exercise or
performance or the failure to exercise or performa discretionary function or
duty on the part of a federal agency or an enployee of the Governnent, whether



or not the discretion involved be abused.
28 U.S.C. 8 2680(a).

The court nust determne first, whether the act involves an el ement of judgnment or
choice, and if so, then whether that judgnent is of the kind that the discretionary
function exception was designed to shield. See United States v. Gaubert, 499 U S
315, 322 (1991); Berkovitz v. United States, 486 U. S. 531, 536 (1988). “Under the

first prong, an act does not involve an elenment or choice if it is mandatory, i.e.
if a federal statute, regulation or policy specifically prescribes a course of
action for an enployee to follow.” Dureiko, 209 F.3d at 1351 (internal quotations

omtted). “Under the second prong, because the discretionary function exception
serves to prevent judicial second-guessing of |egislative and adnministrative
deci si ons grounded in social, economc, and political policy through the nedi um of
an action in tort, the exception protects only governmental actions and deci si ons
based on considerations of public policy.” Id. (internal citations and quotations
omtted).

Plaintiffs allege the EPA violated six regulatory provisions contained in the

Nati onal O 1 and Hazardous Substances Pollution Contingency Plan (“NCP"), enacted
pursuant to CERCLA, and which are effective upon declaration of a national disaster
pursuant to the Stafford Act.

(a) 40 C.F.R § 300.15

40 C.F.R & 300.155 provides that “Wen an incident occurs, it is inperative to
give the public pronpt, accurate information on the nature of the incident and the
actions underway to nitigate the danmage.”

Plaintiffs claimthat this provision conmands that the public be told the truth, and
that the word “inperative” unquestionably describes a mandatory duty. (Pls.' Mem
Law at 12.) EPA Defendants argues that although & 300.155 states the “general point
that pronpt accurate information is ‘inperative,’” ... the specific |anguage

foll owi ng that general point does not inpose requirenments.” (EPA Defs.' Mem Law at
7.)

Al t hough 8 300.155(a) states that it is “inperative” that the public be told the
truth, the provision does not elaborate on this duty, and instead, lists

di scretionary duties of the On-Scene Coordi nators/Renmedi al Project Managers: that
they “should ensure that all appropriate public and private interests are kept

i nforned” and that they “shoul d coordinate with avail able public affairs/comunity
relations resources to carry out this responsibility.” 40 CF.R § 300.155(a)
(enphasi s added). The provision does not contain any |anguage that makes inform ng
the public of the truth a mandatory duty.

(b) 40 C.F.R § 300.170

40 CF.R 8§ 300.170 provides that Federal agencies have duties established by
statute, executive order or Presidential directive, which my apply to Federa
response actions following, or in prevention of, the discharge of oil or rel ease of
a hazardous substance, pollutant or contaminant. Plaintiffs allege that the EPA
failed to follow Federal authority, including the Presidential Decision Directive
62, which they allege, nmandates that the EPA take |l ead responsibility over ensuring
that WIC dust was renoved fromall interior spaces. (Pls.' Mem Law at 12-13.)

As EPA Defendants assert, the provision does not itself establish any duties. It

nerely states that Presidential Directives and other statutes and executive orders
may apply.

(c) 40 C.F.R § 35.6205



40 CF.R 8 35.6205 provides that “[i]f both the State and EPA agree, a politica
subdivision with the necessary capabilities and jurisdictional authority may assune
the |l ead responsibility for all, or a portion, of the renpval activity at a site.”
Plaintiffs claimthat the EPA “violated its non-discretionary duty to take the | ead
in renoving contamnated interior WIC dust” when it was obvious that New York City
| acked capability and when the City explicitly told the EPA that it intended to
sinmply pass on responsibility for renoval to the public. (Pls." Mem Law at 13.)

The phrase “necessary capabilities” does not provide a specific prescribed course of
action, and instead, appears to leave to the agency's discretion to detern ne

whet her a political subdivision, such as New York City, has the necessary
capabilities to assune responsibility for renoval activity.

(d) 40 CF.R § 300.3(d)

40 CF.R 8 300.3(d) provides that “the NCP applies to and is in effect when the
Federal Response Plan and sone or all its Emergency Support Functions (ESFs) are
activated.” Plaintiffs, relying on statenments nade by Kathleen Callahan, Director of
the EPA Region 2's Division of Environnmental Planning and Protection, argue that the
EPA did not act pursuant to the NCP in its post-Septenber 11, 2001 clean-up efforts.

However, again, as EPA Defendants point out, 8§ 300.3(d) does not by itself create
any nondi scretionary duty. It nerely states that the NCP is in effect when an
Enmer gency Support Function is activated.

(e) 40 CF.R § § 300.400(g)(4), 300.5 and 763.92

40 CF.R 8§ 300.400(g)(4) provides that only those state standards that are

promul gated and nore stringent than Federal requirements “nmay be applicable or

rel evant and appropriate.” 40 C.F. R 8§ 300.5 provides a list of definitions. 40

CFR 8§ 763.92 lists duties of “local education agencies” defined as “the owner of

any nonpublic, nonprofit elenentary, or secondary school building,” or “the

governing authority of any school operated under the defense dependents' education

gysten1provided for under the Defense Dependants' Education Act of 1978).” 40 C.F.R
763. 83.

Plaintiffs claimthat the EPA violated 8 300.400(g)(4) as well as 40 CF.R §
300.5 by endorsing the City's “unsafe ‘do it yourself’ clean up guidelines.” (Pls.'
Mem Law at 13.)

Section 300.400(g)(4) nerely states that those state standards that are pronul gated,
which is defined as standards “of general applicability and are legally
enforceable,” that are identified and are nore stringent than Federal requirenments
may be applicable. The Court cannot see how this inposes any kind of mandatory duty.
Nor does the Court see how 8 § 300.5 or 763.92 are applicable to this case.

(f) 40 CF.R § 300.415(b)(2)

40 CF.R 8 300.415(b)(2), which pertains to renoval actions, provides that severa
factors “shall be considered in determ ning the appropriateness of a renoval action
pursuant to this section,” including “actual or potential exposure to nearby hunman
popul ati ons, animals, or the food chain from hazardous substances or pollutants or
contam nants.” 40 CF. R 8§ 300.415(b)(2)(l). Plaintiffs state that this provision
clearly establishes a mandatory duty on the part of the EPA to consider the factors
set forth in the provision.

Agai n, as EPA Defendants correctly point out, 40 CF. R § 300.400(1) provides that
“Activities by the federal and state governnent in inplenenting this subpart are



di scretionary governnent functions.... This subpart does not create any duty of the
federal governnent to take any response action at any particular tinme.” 40 CF. R 8§
300. 415(b)(2) is in that subpart, Subpart E

Accordingly, the Court finds that the regul ations asserted by Plaintiffs as the
basis for their APA claimare discretionary in nature and therefore, are precluded
fromjudicial review by § 5148 of the Stafford Act.

(2) Constitutional d ains

Al though &8 5148 precludes judicial review of discretionary actions, as nentioned
previously, “[it] does not deprive the federal courts of jurisdiction of ...
constitutional claims.” Rosas v. Brock, 826 F.2d 1004, 1008 (11th Cir.1987); see

al so United Powers Ass'n v. Federal Emergency Managenment Agency, No. A2-99-180, 2001
W. 1789404, at *2 (D.N.D. Aug. 14, 2001) (finding that &8 5148 does not preclude
review of plaintiff's constitutional claimto the application of an agency rule);
Lockett v. Federal Energency Managenment Agency, 836 F. Supp. 847 (S.D. Fla.1993)
(finding that court had jurisdiction over clains alleging constitutional violations
of agency pursuant to actions taken under the Stafford Act). As stated previously,
the Suprene Court has recogni zed that a colorable constitutional claimw |l not be
denied by a statutory provision which precludes judicial review but which does not
specifically preclude judicial review of constitutional clainms. See Wbster v. Doe,
486 U. S. 592, 603. A “colorable constitutional clainf has been described as “any
claimother than one that ‘clearly appears to be imuaterial and nade solely for the
pur pose of obtaining jurisdiction’ or one that is ‘wholly insubstantial and
frivolous.” ' Chesna v. United States Dep't of Defense, 822 F.Supp. 90, 97

(D. Conn. 1993) (quoting Bell v. Hood, 327 U S. 678, 682-83 (1946), and citing Spencer
v. Casavilla, 903 F.2d 171, 173 (2d Cir.1990)).

Def endants argue that for the same reason that Individual Defendants' Mdtion to
Di smiss should be granted, EPA Defendants' Mdtion to Dismiss the APA daimnust al so
be granted.

Plaintiffs have alleged that EPA Defendants violated their substantive due process
right under the Fifth Anendnent of the Constitution. Plaintiffs argue, as they did
in the first cause of action, that the EPA violated their constitutional right “to
be free of official policies that create or intensify the risk of bodily harm”
(Pl's." Mem Law at 8.). Specifically, in Count Two, Plaintiffs contend that EPA
Def endants i ssued fal se statements to Plaintiffs and the putative cl ass, del egated
all responsibility for interior clean-up to the Gty of New York, failed to
supervi se and oversee the clean-up efforts by the City, referring to the public
gui delines issued by the City which were grossly inadequate, failed to properly
assess the proper geographi cal scope of the hazard, failed to properly assess the
hazar dous substances in the WIC dust, and failed to properly renediate through their
vol untary clean-up program (Am Conpl.f 236.) By these actions, EPA Defendants
created or enhanced the danger to Plaintiffs.

As courts have made clear, a governmental agency cannot, even in follow ng

di scretionary regul ati ons, choose to flout a person's constitutional rights. Hence,
al t hough the Court has found that the regulations cited by Plaintiffs pose

di scretionary and not mandatory duties, Plaintiffs have made the additional argunent
t hat EPA Defendants violated their constitutional rights in their interpretation and
i mpl enentation of the applicable regulations. Plaintiffs' constitutional claimis
not “wholly insubstantial and frivolous.” Accordingly, the Court has jurisdiction
over Plaggtiffs' clai munder the APA for violation of their substantive due process
ri ghts.

FN23. As an alternative jurisdictional basis for their APAdaim Plaintiffs
argue that the EPA did not follow the NCP, as they were instructed to do under
40 CF.R & 300.3(d). This argument is separate and apart fromthe issue of



whet her this regulation inposes a nandatory or discretionary duty.

An agency mnust follow its own regul ations and may be sued for failure to do
so. Service v. Dulles, 354 U S. 363, 371-73 (1967) (stating that although
statute granted agency “absol ute discretion” regarding enpl oyee di scharge
deci si ons, agency must still conmply with its own regul ations, and court has
jurisdiction to consider clainms that it did not do so). Hence, the Court also
has jurisdiction of the APA clai mbecause Plaintiffs claimthat the EPA did
not followits own regul ati ons under the NCP

c. “Agency Action” under the APA

EPA Def endants argue that dismssal of the APA claimis also warranted because
Plaintiffs' Amended Conplaint fails to identify “agency actions” that are
chal | engeabl e under the APA. |In response, Plaintiffs argue that they have clearly
identified the EPA's “final agency action” in this case: “the now conpl eted

vol untary clean-up programa renoval action taken by the EPA pursuant to the NCP, 40
CF.R § 300.415." (Pls.'" Mem Law at 17.)

EPA Defendants further argue that Plaintiffs cannot naintain a claimchallenging the
EPA' s renpval action as an APA action because such a claimis barred by CERCLA s
judicial review provisionin 42 U.S.C. 8§ 9613(h).” (EPA Defs.' Reply at 9.)
However, EPA Defendants fail to take into account the limts of 42 U S.C. §

9613(h). This bar of judicial reviewis broad in scope, even barring, as EPA

Def endants state, constitutional challenges to renoval and renedi al actions sel ected
under 42 U.S.C. § 9604. ™ See J.V. Peters & Co. v. Adninistrator, EPA 767 F.2d
263, 265 (6th GCir.1986) (holding that constitutional challenges could not be brought
prior to governnent enforcenment or cost recovery action, as allowi ng a pre-enptive
chal l enge to the EPA cl ean-up action would “debilitate the central function of the
Act,” which is the pronpt clean-up of environnental |y hazardous waste sites.); see
al so Broward Gardens Tenants Ass'n v. EPA, 311 F.3d 1066, 1074 (11th Gir.2002);
Reardon v. United States, 947 F.2d 1509, 1514-15 (1st Cir.1991); dinton County
Commrs v. EPA, 116 F.3d 1018, 1025-26 (3d Cr.1997).

FN24. Plaintiffs do not specifically state that this renpoval action falls
under 42 U.S.C. § 9604. However, a review of the regulation, 40 C.F. R §
300.415 and 42 U.S.C. 8§ 9604 nakes it apparent that a rempval action under 40
C.F.R 8§ 300.415 is a renpval action under 42 U S.C. 8§ 9604.

However, as the heading of 8§ 9613(h) indicates, “Tinming of review,” this provision
is concerned with the timng of judicial review of renoval and renedi al actions.
“The purpose of this limtation [contained in & 9613(h) ] on federal court
jurisdiction over challenges to EPA activities under CERCLA is to prevent litigation
that will delay the EPA's cleanup efforts.” Juni per Devel opnent Group v. United
States of Anerica, 774 F.Supp. 56, 58 (D.Mass.1990). The legislative history of §
9613(h) also indicates that § 9613(h) was enacted to ensure that clean-up efforts
woul d not be del ayed:

[T]he tim ng of review section ensures that Government and private cleanup resources
will be directed toward nmitigation, not litigation. The section is designed to

precl ude pieceneal review and excessive delay of cleanup. Interested parties will be
able to participate early in a nore regul arized admi nistrative process instead of
maki ng premature challenges in court to renmedy selection or liability.

Legi sl ative History, Superfund Amendnents and Reauthorization Act of 1986, Pub.L.
No. 99-499, 100 Stat. 1613, et seq. (1986).

The voluntary clean-up programcited by Plaintiffs as the agency action in question
is conpleted. Therefore, the bar on judicial review contained in § 9613(h) does not

apply.

As nentioned previously, 8 702 provides judicial review for “A person suffering
| egal wong because of agency action, or adversely affected or aggrieved by agency



action within the neaning of a relevant statute....” 5 US.C § 702. “Agency
action” is defined under the statute as “the whole or part of an agency rule, order
license, sanction, relief or the equivalent or denial thereof, or failure to act[.]”
5 US C 8§ 551(13). Section 706 further limts judicial review under the APA by
requiring “agency action.” Fes

FN25. Section 706 provides in pertinent part that:

To the extent necessary to decision and when presented, the review ng court
shal |l decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the neaning or applicability of the terns
of an agency action. The review ng court shall -

(1) conpel agency action unlawfully w thheld or unreasonably del ayed; and

(2) hold unlawful and set aside agency action, findings and conclusions found
to be-

(A) arbitrary, capricious, an abuse of discretion, or otherw se not in
accordance with | aw

(B) contrary to constitutional right, power, privilege, or inmunity;

(C) in excess of statutory jurisdiction, authority, or limtations, or short
of statutory right;

(D) without observance of procedure required by law ....

5USC § 706.

Several factors must be considered in assessing the finality of an agency action
(1) whether the action represents the agency's final and definitive position; (2)
whet her the action has a “practical and i mediate” effect on the plaintiff; (3)
whet her the dispute involves questions that are purely legal or are otherwise fit
for judicial review, and (4) whether imredi ate review would foster agency and
judicial econonmy. See FTC v. Standard Ol Co ., 449 U. S. 232, 239-42 (1980).

Upon consideration of the appropriate factors, the Court finds that “the now

conpl eted voluntary clean-up progranf is a final agency action subject to judicial
revi ew under the APA. According to the Amended Conplaint, the voluntary clean-up
programrepresents the final and definitive position of the EPA and has had a
“practical and i medi ate” effect on Plaintiffs. Mreover, Plaintiffs' claimraises
constitutional questions that are obviously fit for review, and nothing has been put
forward by Defendants to indicate that inmediate review woul d not foster agency and
j udi ci al econony.

Accordingly, as the Court has found that
and that Plaintiffs have identified a fina
Def endants' Motion to Dismiss the APA O a

t has jurisdiction over Plaintiffs' claim
| agency action by the EPA, EPA
m i s DEN ED

3. Third Cause of Action: Mandanus Cl ai m

Def endants argue that Count Three nust be dism ssed for |ack of subject matter
jurisdiction because Plaintiffs have not alleged a waiver of sovereign imunity in
either their APA or CERCLA clainms. Alternatively, Defendants contend that the
mandanus action fails as a matter of |law for not conplying with requirenments of a
mandamus cl ai m

Section 1361 of Title 28, United States Code, provides that “the district courts
shal | have original jurisdiction of any action in the nature of mandanus to conpel
an officer or enployee of the United States or any agency or enployee of the United

States or any agency thereof to performa duty owed to the plaintiff.” “The
extraordi nary renedy of mandanmus will issue only to conpel the performance of ‘a
cl ear nondiscretionary duty.” ' Pittston Coal G oup v. Sebben, 488 U S. 105, 121

(1988) (citing Heckler v. Ringer, 466 U S. 602, 616 (1984)). A plaintiff seeking
this remedy must allege three elements: (1) a clear right in the plaintiff to the
relief sought; (2) a plainly defined and perenptory duty on the part of the
defendant to do the act in question; and (3) no other adequate renedy. Billiteri v.



United States Bd. of Parole, 541 F .2d 938, 946 (2d Cir.1976); Lovallo v. Froehl ke,
468 F.2d 340, 343 (2d Cir.1972).

The Court has upheld Plaintiffs' APA claim and as Plaintiffs have recognized, if
either the APA or CERCLA claimis upheld “then this mandanus clai m nay be
unnecessary.” (Pls.' Mem Law at 23, n. 28.) Plaintiffs seek identical relief in
their APA and nandanus clains. (Am Conpl. T § 232, 239.) The APA cl ai m al one
provi des an adequate renedy for Plaintiffs. Accordingly, the mandanmus claimis

DI SM SSED.

4. Fourth Cause of Action: CERCLA Citizen Suit Claim

The EPA argues that dismssal of the CERCLA Citizen Suit Claimis required because
Plaintiffs' allegation that EPA actions were “arbitrary and capricious” is not a
proper citizen suit claimunder 42 U S.C. § 9659(a)(1), whichis limted to

all egations that a defendant is “in violation of” the statute, and that Plaintiffs
have failed to state a claimwi thin the scope of the citizen suit provision in 42
US C 8§ 9659(a)(1l). According to the EPA, 42 U . S.C. 8§ 9659(a)(1l) is the provision
by which persons may enforce violations of CERCLA agai nst regul ated parties. (EPA
Defs.' Mem Law at 22.) The EPA, Defendants argue, are not regul ated parties under
CERCLA but the adm nistrator of CERCLA. Hence, any chall enges based on the EPA' s

i mpl enentati on of CERCLA nmust be brought under 42 U S.C. § 9659(a)(2). Plaintiffs
di sagree; Plaintiffs maintain that 8 9659(a)(1) is the proper cause of action
because they are alleging violations by the EPA as a regul ated party, and not as

i mpl enent or of CERCLA.

CERCLA was enacted to address “environnental and health risks posed by industria
pollution.” United States v. Bestfoods, 524 U. S. 51, 55 (1998). The statute grants
the President, and the Administrator of the EPA as the President's del egated agent,
“broad power to command gover nnent agencies and private parties to clean up

hazar dous wastes” by or at the expense of the parties responsible for the

contami nation. Key Tronic Corp. v. United States, 511 U S. 809, 814 (1994). It
serves to “protect and preserve public health and the environnent by facilitating
the expeditious and efficient cleanup of hazardous waste sites.” Pritkin v.

Depart ment of Energy, 254 F.3d 791, 794-95 (9th G r.2001) (internal quotations and
citations omtted). The procedure established in CERCLA facilitates hazardous waste
site clean-ups and insures that whoever undertakes the responsibility of clean-up
can recover those costs frompotentially responsible parties (“PRPs”). See 42 U. S.C
§ § 9604, 9606, 9607 and 9620. Two mmj or policy concerns underlie CERCLA: (1)
Congress intended that the Federal governnent be i mediately given the tools
necessary for a pronpt and effective response to the problens of national magnitude
resulting from hazardous waste di sposal; and (2) Congress intended that those
responsi bl e for problens caused by the di sposal of chem cal poisons bear the costs
and responsibility for remedying the harnful conditions they created. Dedham Water
Co. v. Cunberland Farnms Dairy, Inc., 805 F.2d 1074, 1081 (1st Cir.1986); United
States v. Cannons Engi neering Corp., 899 F.2d 79, 90-91 (1st Cir.1990); see also
United States v. Davis, 261 F.3d 1, 26 (1st Cir.2001) (“The purposes of CERCLA

i ncl ude expeditious renedi ati on at waste sites, adequate conpensation to the public
fisc and the inposition of accountability.”); Amlur Pollution &8 1270 (“[CERCLA' s]
primary purposes are to provide for the pronpt cleanup of hazardous waste di sposa
sites and to inpose the costs of such cleanup on those responsible for the

contam nation.”).

CERCLA' s citizen suit provision, contained in 42 U S.C. 8§ 9649, permts citizens to
sue as private attorneys general in circunstances where governnent authorities have,
after given notice, failed to take steps to renedy certain environmental harns.
Section 9659 provides that:

(a) Authority to bring civil actions Except as provided in subsections (d) and (e)
of this section and in section 9613(h) of this title (relating to timng of judicial
review), any person may conmence a civil action on his own behalf-

(1) against any person (including the United States and any ot her governnental



instrunentality or agency, to the extent permitted by the el eventh anendnment to the
Constitution) who is alleged to be in violation of any standard, regulation
condition, requirement or order which has becone effective pursuant to this chapter
... or

(2) against the President or any other officer of the United States (including the
Admi ni strator of the Environmental Protection Agency and the Admi nistrator of ATSDR)
where there is alleged a failure of the President or of such other officer to
perform any act or duty under this chapter, including an act or duty under section
9620 of this title (relating to Federal facilities), which is not discretionary with
the President or such other officer

42 U.S.C. 8 9659(a). The provision restricts venue for actions under subsection
(a)(2) to the United States District Court for the District of Colunbia. See 42
US C & 9659(b).

A simlar citizen suit provision is found in the Endangered Species Act (“ESA’). In
Bennett v. Spears, 520 U. S. 154 (1997), the Suprene Court found that the citizen
suit provision in the Endangered Species Act, authorizing injunctive actions agai nst
any person “who is alleged to be in violation” of the ESA, could not be interpreted
to include the Secretary's nal adm nistration of the ESA. 520 U. S. at 173. The
Supreme Court canme to this conclusion after examning the statute as a whole, and
also in view of a separate citizen suit provision in the ESA which authorized suit
agai nst the Secretary to conpel himto performa nondi scretionary duty. The Supremne
Court stated that “That provision would be superfluous-and worse still, its careful
[imtation to § 1533 would be nullified-if &8 1540(g)(1)(A) permtted suit against
the Secretary for any ‘violation of the ESA " Id.

A district court inlllinois applied the Suprene Court's reasoning in Bennett to
find that “citizens suit” provision in the Endangered Species Act was “anal ogous to
that of CERCLA, [and that] the termviolation in 42 U S.C 8§ 9659(a)(1) does not

i nclude the Administration's maladninistration of (CERCLA)....” Battaglia v.
Browner, 963 F.Supp. 689, 691 (N.D.111.1997).

Plaintiffs argue that § 9659(a)(1) is the appropriate citizen suit provision
because the EPA as an agency violated the NCP in nany respects and because the EPA
as an agency is the naned defendant in the CERCLA cause of action, and not just the
Adm ni strator of the EPA. Plaintiffs argue that in Bennett, and two other cases
cited by EPA Defendants, only the EPA's role as Administrator was at issue; the EPA
itself is not the regulated party. (Pls.” Mem Law at 25.) Neither of the two cases
cited by Plaintiffs, United States v.. Hardage, 982 F.2d 1436 (10th Cr. 1992) and
Washi ngton State Dep't of Transp. v. Washington Natural Gas Co., 59 F.3d 793 (9th
Cir.1995), concern citizen suits under CERCLA. Plaintiffs make no ot her argunment or
present any ot her caselaw that would support their contention that the EPAis a
regul ated party in this factual context.

The Court is entirely unpersuaded by Plaintiffs' argunents. Plaintiffs have argued
el sewhere that their clalmunder the APA should be upheld because EPA Def endants
vi ol at ed nondi scretionary duties under the NCP. Based on the sane types of
violations, they seek to bring a citizen suit against the EPA under 8§ 9659(a)(1),
effectively attenpting to end-run the statute and avoid bringing the suit under §
9659(a) (2) by nam ng the EPA as defendant and not the Adm nistrator of the EPA

It is clear to the Court that Plaintiffs' allegations against the EPA are for its
failures to carry out its duties under CERLCA as adninistrator of CERCLA, and not as
a regul ated party. The EPA, as adninistrator of CERCLA, does not regulate itself.
The appropriate citizen suit provision for the types of allegations made by
Plaintiff here is § 9659(a)(2), which [imts venue to the District of Col unbia.

Accordi ngly, EPA Defendants' Mdtion to Disniss Count Four is GRANTED

I11. CONCLUSI ON



For the foregoing reasons, |ndividual Defendants' Motion to Dismiss is GRANTED in
part and DENIED in part. EPA Defendants' Mtion to Dismss is GRANTED in part and
DENIED in part. Count One agai nst Defendant Horinko and Counts Three and Four are
DI SM SSED.

Def endant Wi t man and EPA Def endants shall file an Answer to Counts One and Two of
t he Amended Conplaint within forty-five (45) days of the date of this Order.

SO CORDERED.



