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CHIEF JusTICE PHiLLIPS delivered the Opinion of the Court.

Inthisappeal, weexpl orethe contours of the Right to Farm Act’ saffirmaive defense againgt dams
that agricultural operations are anuisance. The Act provides that “[n]o nuisance action may be brought
agang an agricultural operation” that has been in lawful operation for more than ayear “if the conditions
or circumstances complained of as congtituting the basis for the nuisance action have existed subgtantiadly
unchanged since the established date of operation.” Tex. AGRIC. CoDE § 251.004(a). The petitioners
here are agriculturd operatorswho complain that a defective jury charge denied themthe protectionof this
defense. They dso complain that the court of appeds erred in holding that they waived their complaints

of charge error. They findly complain that no evidence or pleadings support the permanent injunction



issued by thetrid court and affirmed by the court of gppeals. Because we conclude that the jury charge

in this case is erroneous and that this error is harmful and has been preserved, we reverse the court of

gopeds judgment, dissolve the injunction, and remand the case to the tria court for further proceedings.
I

David and Mary Holubec own a450-acre ranchin M cCulloch County, Texas, onwhichthey have
conducted a sheep operation for wel over a decade. In addition to this ranch, they own or lease an
additional 4,500 acres onwhichthey farmand raise sheep. The remainder of their livelihood comes from
operating afertilizer and seed business.

Since 1994, Robin Lee and his mother Laverne have owned the property to the south and west
of the Holubec ranch. Near the eastern boundary of the Lees property isthe homeof their ranch foreman,
Carl Brandenberger, who haslived there withhiswife and childrensincethe Lees purchased the property.

Attheend of 1996, the Holubecs began clearing land to construct aten-acre feedlot onthewestern
boundary of their ranch. The new feedlot contained twenty sheep pens and other improvements to
accommodate about 6000 lambs. The Holubecs began using the new feedlot in March 1997, by which
time mogst of the improvements had been completed. The nearest pen is about 160 feet from the
Brandenbergers home.

The feedlot’ s ten acres were taken from atwenty-acre area of fenced pasture the Holubecs had
used since 1987 to wean lambsand fattenthemfor sdle. Before being cleared, this pasture wasthick with
mesquite and brush, athough lanes had been cut to permit the sheep to reach feeders placed on the

property. While the Holubecs kept no written records of how many sheep they fed on this tract, they
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tedtified varioudy that it was as few as a thousand to as many as three thousand. After the feedlot was
completed, however, the numbersdefinitdly increased. Within ayear of completing the improvements, the
Holubecs had about 5800 sheep on the ten-acre feediot.

By August 1997, the Brandenbergers began noticing foul odors. About this same time, they also
began experiencing swarms of flies, increased dust, and noise from bleating lambsbeing weaned fromther
mothers. Robin Lee complained to the Holubecs about these problemsto no avail. In February 1998, the
Holubecs added devated lights to the feedlot to permit night work. The Brandenbergers claim that these
lights illuminated their home and disturbed their deep.

On July 31, 1998, the Brandenbergers and Lees filed suit, complaining that the foul odors, flies,
dugt, noise, and light condtituted anuisance. The Lees sought damagesfor the diminished market vaue of
their property, while the Brandenbergers sought damagesfor their clean-up costs, medica expenses, and
pain and suffering. Both families aso sought permanent injunctive relief againg the continued operation of
the feedlot. The Holubecs denied dl alegations and asserted section 251.004(a) of the Texas Agriculture
Codeasabar todl the plantiffs dams. Thetrid court denied their motion for summary judgment onthe
satutory defense.

The case proceeded totrid before ajury, which found that the feedlot was a nuisance and that the
Holubecs were negligent in its operation or congtruction. The jury awarded damagesto the Leesfor loss
of market vaue to ther ranch, but it awarded no personal damages to the Brandenbergers. After the
verdict, the plantiffs filed a motion for judgment, seeking injunctive relief rather than damages. Thetrid

court Sgned ajudgment conforming to this motion, granting only a permanent injunctionwhichenjoined the
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Holubecs from:
1. Operating a sheep feedlot or stabling, confining, feeding or maintaining on the [450
acres| any animds in confinement areas that do not sustain such animals on the crops,
vegetation, forage growth, or post harvest residues produced in such areasin the normal
growing Season;
2. Feeding hay or other feed within 1750 feet of the [Brandenbergers] residence;
3. Weaning lambs or other livestock in areas within 1750 feet of the [Brandenbergers
residence] during the period of time that such livestock is blesting or bawling because of
the weaning process;

4. Maintaining lights on the [450 acres] that shine directly on the [Brandenbergers]
property,

5. Digposing of dead animas on the [450 acres].
The injunction dso directed the Holubecsto dismantle their feedlot and clean up the area. The Holubecs
appeded, and the court of gpped s affirmed the tria court’ sjudgment. 58 SW.3d 201. We granted the
Holubecs petition to consider how the Right to Farm Act applies to these facts.

I

In order “to conserve, protect, and encourage the development and improvement of [Texas]
agriculturd land for the production of food and other agricultura products,” the Legidature passed the Right
to Farm Act in 1981 “limiting the circumstances under which agricultura operations may be regulated or
considered to be a nuisance” Tex. Acric. Copk § 251.001. To further this policy, the Legidaure in
section 251.004(a) of the Act shortened the period for bringing a nuisance action againg an agriculturd
operation to one year. That section provides:

No nuisance actionmay be brought against an agriculturd operationthat haslawfully been
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in operation for one year or more prior to the date on which the action is brought, if the

conditions or circumstances complained of as condiituting the basis for the nuisance action

have exised substantialy unchanged since the established date of operation. This

subsection does not restrict or impede the authority of this state to protect the public

hedth, safety, and wdfare or the authority of amunicipality to enforce Sate law.

Tex. AGRIC. CoDE 8§ 251.004(a). The Act defines “agricultural operation” to include “raisng or keeping
livestock.” 1d. 8§ 251.002(1). The*“established date of operation” means*thedate onwhich an agricultura
operationcommenced operation.” Id. 8 251.003. If the “physica fadlitiesof anagriculturd operationare
subsequently expanded,” the expanded operation acquires “a separate and independent established date
of operation,” which is the date the expanded operation commences. |d. The commencement of an
expanded operation, however, “does not divest the agriculturd operationof a previoudy established date
of operation.” 1d.

Atdifferent timesinthislitigation, the Holubecstook varying positions about whenthey commenced
sheep feading operations. In their origind answer, the Holubecs maintained that they commenced
operations in 1987 when they first began feeding sheep on the twenty acres. A few days before trid,
however, they amended their pleadings to suggest a second commencement date, asserting that the
nuisance actionwas barred because it had beenfiled “morethanten years after Defendants operationwas
begun and more than one year after Defendants remodeled their physicd facilities” By the charge
conference, the Holubecs had concluded that their defense should be tied solely to the commencement of
operations at the new feedlot inearly 1997. Whilethe new feedlot arguably used |ess acreage than before,

it expanded the “ physicd fadilitiesof the agriculturd operation,” Tex. AGric. Copk § 251.003, by adding

twenty sheep pens and other improvements.  The court of gppeds concluded that March 19, 1997, was
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the undisputed date onwhichthe Hol ubecs commenced operations at their new feedlot. 58 SW.3d at 207.
A

The parties principa disagreement inthis caseisabout how to calculate the statute’ sone-year bar.
This disagreement is based on conflicting interpretations of the statute’' s proviso highlighted below:

No nuisance actionmay be brought against anagricultura operationthat has lanfully been

in operation for one year or more prior to the date on which the action is brought, if the

conditionsor circumstances complained of as constituting the basisfor the nuisance

action haveexisted substantially unchanged since the established dateof operation.

Tex. AGRIC. CoDE § 251.004(a) (emphasis added).

The Holubecs argue that the * conditions or circumstances complained of as condtituting the basis
for the nuisance action” are the confinement of sheep inthar newly constructed feeding fadility, acondition
that began in March 1997 and has existed substantialy unchanged since then. They conclude that snce
the plaintiffs did not file suit until July 31, 1998, more than a year later, the plantiffs nuisance action is
barred under section 251.004(a).

The Brandenbergers and Lees maintain that neither the Holubecs new feeding facility nor the
introduction of sheep into it in March 1997 are the “conditions or circumstances complained of as
condtituting the basis for the nuisance action.” Rather, they complain about the odor, flies, dust, noise, and
light which invaded their property no earlier than August 1997, less than one year before they filed suit.
Anentomologist testifyingontheir behaf explained that afeedl ot without adequate sanitationwould develop

a fly and odor problem after several months of operation. By August 1997, but not before, the

Brandenbergers and Lees say that the Holubecs' failure to clean rotting manure and moldy hay from the
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pens and to properly dispose of their dead animals caused the fliesand odors. They further point out that
the lightsthat disturb the Brandenbergers deep were not inddled until 1998, thus being clearly outsdethe
satutory bar.

The Holubecs denied that their feeding fadility produced ether foul odors or flies. David Holubec
tedtified that his feeding fadility had a sweet organic amdl like that of anursery. Acknowledging thet he
expected about a two per cent sheep mortdity rate, he nevertheless indsted that al dead sheep were
promptly buried. And far from being a nuisance, he explained that the manure pack accumulating in the
penswas in fact abenefit because it helped control the dust. In sum, Holubec concluded that his feeding
fadility was operated in a reasonably sanitary manner and was not the cause of the Brandenbergers fly,
dust or odor problems.

B

The parties disagreement about the proviso’s meaning aso causes them to disagree about the
nature of the statutory bar. The Holubecs maintainthat section251.004(a) isaone-year statute of repose,
while the Brandenbergers and Lees maintain that it is merely a statute of limitations. While either statute
sets deadlines for plantiffs to file cams, the period set under a statute of repose is independent of the
clam’saccrud or discovery. Trinity River Auth. v. URS Consultants, 889 S.W.2d 259, 261 (Tex.
1994); 2 Roy W. McDoNALD & ELAINE G. CARLSON, TEXAS CiviL PRACTICE 8§ 9.71 at 649 (2d ed.
2002). Thus, statutes of repose not only cut off rights of action within a specified time after they accrue,
but dso they may even cut off rights of action before they accrue at dl. See Johnson v. City of Fort

Worth, 774 SW.2d 653, 654 n.1 (Tex. 1989) (per curiam).
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The Brandenbergers and Lees counter that section 251.004(a) cannot be a satute of repose
because its proviso precludes a nuisance action from being cut off before it accrues. A “nuisance’ isa
condition that subgtantidly interferes with the use and enjoyment of land by causng unreasonable
discomfort or annoyance to persons of ordinary senshilities attempting to use and enjoy it. Texas Assn
of Bus. v. Texas Air Control Bd., 852 SW.2d 440, 461-62 (Tex. 1993); Burditt v. Svenson, 17 Tex.
489, 503 (1856); Marantha Temple, Inc. v. Enter. Prods. Co., 893 SW.2d 92, 98-99 (Tex. App.--
Houston [1st Dist.] 1994, writ denied). Because there can be no nuisance without offending conditions,
the Brandenbergers submit that there can be no bar to an action after the one-year period provided by
section 251.004(a) unlessthe offending conditions commence Smultaneoudy with the sart of operations.
Otherwise, the offending conditions “ congtituting the basis of for the nuisance action [will not] have existed
subgtantialy unchanged” since the commencement of operations.

The purpose of repose statutesis to give absolute protectionto certain partiesfromthe burden of
indefinite potentia liability. See Sowders v. M\W. Kellogg Co., 663 SW.2d 644, 647 (Tex.
App.--Houston [1st Dist.] 1983, writ ref'd n.r.e.). Statutesof repose do not typicaly shorten an existing
limitations period; instead, they fix an outer limit beyond whichno actioncanbe maintained. See, e.q., TEX.
Civ. PrAac. & Rem. CobpE § 16.008(a) (ten-year Statute of repose for construction industry); id. 8
16.011(a) (ten-year satutefor surveyors); id. 8 16.07 (five-year statute for public officdds); id. § 16.012
(fifteen-year Satute for certain productsligbility actions). Thus, if the one-year period prescribedin section
251.004(a) isadatute of repose, it is unique both because it is conditional and because it is so short.

According to the statute, the one-year bar applies on proof of two conditions: (1) the agricultura

8



operation wasin business lavfully for more than a year before the nuisance action wasfiled; and (2) the
“conditions and circumstances complained of as condtituting the basi's for the nuisance action have existed
subgtantialy unchanged” ancethen. Legidative history suggeststhat this defensewas provided in response
to concern about “the state [] losing productive agriculturd land due to nuisance suits filed by individuds
and organizations who have moved next to preexisting and heretofore successful agriculturd operations .
..." House ComM. oN AGRIC. & LIVESTOCK, Bill Andysis, Tex. SB.488, 67" Leg., R.S. (1981). In
light of this history and the Act’ s stated purpose, we conclude that the defense in section 251.004(a) was
intended to bar a nuisance action againg alawful agriculturd operation one year after the commencement
of the conditions or circumstances providing the basis for that action. Thus, under the Act it does not
meatter whenthe complaining party discovers the conditions or circumstances condtituting the basis for the
nuisanceaction. Cf. Vannv. Bowie Sewerage Co., 90 SW.2d 561, 563 (Tex. 1936) (party who moves
next to a nuisance, without knowledge of its existence, is not estopped to seek damages for personal
injury). Instead, the rdevant inquiry iswhether the conditions or circumstances congtituting the basis for
the nuisance action have existed for more than ayear.
[l
The court of appeals concluded that the Holubecs had not established their defense because they
faled to obtain a jury finding meeting the requirements of section 251.004(a). 58 SW.3d at 208. The
Holubecsrespond, however, that they were denied the opportunity to establish their defense becausethe
tria court submitted the wrong question. Thetrid court submitted the statutory defense as follows:

QUESTION 8



Have the conditions or circumstances complained of as congdtituting the basis for the
nuisance action . . . remained substantially unchanged since December 31, 19867?

To this, the jury answered, “No.” The Holubecs objected to the question, “particularly [to] the date on
there of December 31, 1986,” whichwaswhenthe Holubecsfirs beganfeeding sheep on the unimproved
twenty-acre tract. Instead, the Holubecs requested this version of the question:

Do you find that the agriculturd operation of [the Holubecs] had been in operation and
existed substantialy unchanged since on or before July 30, 199772

Thetrid court refused this question and overruled the Holubecs' objection.

The court of apped s concluded that the Holubecs objection and tender did not preserve error.
58 S.W.3d at 209-10. The court observed that the Holubecs “naked objection” failed to explain why July
30, 1997, was the correct date rather than December 31, 1986. 1d. at 209. The court further observed
that the Holubecs' requested question was not a substantialy correct inquiry under the statute because it
asked about “agriculturd operations’ rather than, as the statute required, the “ conditions or circumstances
complained of as condtituting the basis for the nuisance action.” Id. at 210.

The Holubecs respond that the tria court was well aware of the sgnificance of the July date and
their pogition because they had previoudy asserted the one-year statutory bar in a motion for summary
judgment. The Holubecs concede that their requested question may not have precisdly tracked the
statutory language, but they submit that any defect in their tendered question does not excuse the court’s
charge error. Had the trid court merdly replaced the date in Jury Question 8 with “July 30, 1997,” the
Holubecs submit they would have no complaint. Instead, the Holubecs complain that they were denied

ther statutory defense by a defective question, proposed by their opponent and submitted over their
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objection.

We agree that Question 8 was a defective submission of the Holubecs' affirmative defense under
section 251.004(a). Aswe have aready concluded, the Legidature intended for this statute to protect
agricultural operators from nuisance actions based on conditions or circumstances existing for more than
ayear before suit. The dispute in this case is over when these conditions or circumstances commenced.
The Brandenbergers and Lees contend that they commenced in Augugt 1997 at the earliest; while the
Holubecs mantainthat any basis for the plantiffs nuisance actionexisted before July 30, 1997, more than
ayear before suit was filed. Rather than submit that question to the jury, the trid court posed another:
whether the conditions and circumstances condituting the basis for the nuisance action had remained
subgtantialy unchanged since the Holubecs first began feeding sheep on the unimproved pasture land in
1987. The issue submitted was not in dispute by the close of evidence and was no longer germane to
whether the feedlot congtituted a nuisance.

The Holubecs specificaly objected to the date submission. Although their requested submission
was not specificaly tied to “the conditions or circumstances complained of as condtituting the basis for the
nuisance action”, they plainly sought the submissonof their statutory defense. See Southeastern PipeLine
Co. v. Tichacek, 997 SW.2d 166, 172 (Tex. 1999) (one kind of defective question "plainly atemptsto
request afinding onarecognized cause of action, but does so improperly™). Becausethe question actualy
submitted was defective, however, the Holubecs did not have to submit their own subgtantialy correct
question. See Religious of Sacred Heart v. City of Houston, 836 S.W.2d 606, 613-14 (Tex. 1992)

(objection is proper method of preserving complaint about defective issue submission regardless of who
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has burden of proof). The Holubecs objection was sufficient to preserve error. TEX. R. CIV. P. 274.
They are entitled to aremand because the trial court did not farly submit the factud issue that could have
established their defense under the Right to Farm Act.

Vv

The Holubecs additiondly complain that the trid court abused its discretion by granting injunctive
relief because the jury’ s damages award provided the plaintiffs an adequate remedy at law. They argue
further that the permanent injunctionwas an abuse of the tria court’ s discretionbecause the relief awarded
went beyond that requested in the pleadings or supported by the evidence. The Holubecs argue that the
permanent restrictions imposed on their ability to feed and maintain sheep dsawhere on thelr ranchisan
unreasonable and arbitrary restraint unrelated to plaintiffs nuisance complaint.

In generd, a permanent injunction “must not grant relief which is not prayed for nor be more
comprehensive or redtrictive than judtified by the pleadings, the evidence, and the usages of equity.” 6L.
HAMILTON LOWE, TEXAS PRACTICE: REMEDIES § 244 at 237 (2d ed. 1973). Nor should a decree of
injunction be so broad as to enjoin a defendant from activities which are alawful and proper exercise of
hisrights. Villalobos v. Holguin, 208 SW.2d 871, 875 (Tex. 1948). Rather, “injunctions must be
narrowly drawnand precise.” Brown v. Petrolite Corp., 965 F.2d 38, 51 (5th Cir. 1992). We do not

apply these principlesto the injunctionat bar because we have already determined that it must be vacated.
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Because of the error insubmitting the Holubecs defense, the judgment of the court of appedsis

reversed, and the case is remanded to the trial court for further proceedings.

Thomas R. Phillips
Chief Judtice

Opinion delivered: May 22, 2003
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