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Petitioner, CF&I Steel, L.P., d/b/a Rocky Mountain Steel Mills (RMSM), appeals the trial court’s permanent injunction order that directed respondent, the Air Pollution Control Division of the Colorado Department of Public Health and Environment (the Division), to disclose to intervenor, United Steel Workers of America, AFL-CIO/CLC (the Union), approximately 760 pages of documents RMSM had previously provided to the Division.  The Division and the Union cross-appeal a portion of the same order in which the court permanently enjoined the Division from disclosing the remaining documents to the Union.  We affirm in part, reverse in part, and remand for further proceedings. 


In June 2001, enforcement agents of the Division visited RMSM’s steel-making facility to conduct a records inspection pursuant to the Colorado Air Pollution Prevention and Control Act, § 25-7-101, et seq., C.R.S. 2002.  RMSM permitted the agents to conduct the inspection, under threat of the execution of search warrants, and ultimately produced to the Division approximately 3,343 pages of documents.  RMSM informed the Division that it was asserting business confidentiality regarding all the documents. 

The Union later asked the Division for permission to review the produced documents, pursuant to the Colorado Open Records Act, § 24-72-201, et seq., C.R.S. 2002 (CORA).  The Division notified RMSM that it had concluded that, with a few exceptions, there was not sufficient basis to find that the documents were confidential.  Accordingly, it advised RMSM that it would make the documents available for the Union’s review unless RMSM gave the Division “specific justification” for its claims of confidentiality with respect to each document.  In response, RMSM filed with the court a petition for a protective order to prevent the disclosure of the documents. 

At the conclusion of the preliminary injunction hearing, the court ruled that approximately 760 pages of documents constituted “emission data” and that, in accordance with § 25-7-132, C.R.S. 2002, the Division was required to disclose them regardless of whether they contained confidential business information.  The court also ruled that the affidavit and testimony of RMSM’s general manager provided sufficient evidence to show that certain categories of the remaining documents were confidential.  Therefore, the court enjoined the Division from disclosing those documents until the matter could be tried.

In accordance with the court’s order, RMSM then filed another affidavit and an index of the remaining documents.  The index listed each document and stated the nature of RMSM’s confidentiality claim. 

After a three-day trial, the court entered a permanent injunction.  The court ruled that:  (1) approximately 760 pages of documents constituted “emission data,” within the meaning of § 25-7-103(11.5), C.R.S. 2002, and must be disclosed to the Union; (2) documents listed in Exhibit A of the order must be disclosed because RMSM agreed that they were not confidential; and (3) the remaining documents were not public records as defined by CORA.  The court also found the latter documents “contain sensitive financial-commercial-trade secret information within the meaning of” § 24-72-204(3)(a)(IV), C.R.S. 2002, the confidential records exception.  Accordingly, the court permanently enjoined the Division from disclosing them. 

This appeal and cross-appeal followed.

I.

The Division and the Union first contend that the trial court erred when it applied a de novo standard of review to RMSM’s request for injunctive relief.  They assert that the Colorado Administrative Procedures Act, § 24-4-101, et seq., C.R.S. 2002 (CAPA), required the trial court to apply a deferential arbitrary and capricious standard to the Division’s initial determination that the documents should be disclosed absent a showing by RMSM of confidentiality.  We disagree.

CORA specifically states that a party that is denied access to documents has the right to bring an action in district court to challenge that denial.  Section 24-72-204(5), C.R.S. 2002.  However, the parties agree that CORA does not address the options available to a party that is challenging an agency’s decision to grant a third party access to documents.

CAPA states that “any person adversely affected or aggrieved by any agency action may commence an action for judicial review in the district court.”  Section 24-4-106(4), C.R.S. 2002.  An “action” includes “any agency rule, order, interlocutory order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.”  Section 24-4-102(1), C.R.S. 2002.  Any “action” that constitutes “final agency action” must include a list of all parties to the “agency proceeding.”  Section 24-4-102(1).  A “proceeding” is “any agency process for any rule or rule-making, order or adjudication, or license or licensing.”  Section 24-4-102(13), C.R.S. 2002. 

Under CAPA, a reviewing court may not reverse an agency action unless the court finds it to be arbitrary and capricious or contrary to rule or law.  Section 24-4-106(7), C.R.S. 2002.

At the preliminary injunction hearing, the trial court ruled that it was “not appropriate” for it to review the Division’s determination.  Instead, the court applied the standard for preliminary injunctions pursuant to C.R.C.P. 65(a) and Rathke v. MacFarlane, 648 P.2d 648 (Colo. 1982)(providing six factors related to the issuance of a preliminary injunction).

On this record, we conclude that the Division’s determination regarding whether the documents here contained confidential information within the meaning of § 24-72-204(3)(a)(IV) did not constitute an adjudicatory agency action of the kind addressed in CAPA.  See § 24-4-105, C.R.S. 2002. 

Therefore, we reject the Division’s and the Union’s claims that RMSM’s petition should be construed as a review of an agency action under CAPA.  Instead, we conclude that the court was deciding the dispute between these parties in the first instance and, therefore, that the court properly resolved the dispute in accordance with the standards applicable to injunctive relief.  See C.R.C.P. 57, 65.  

II.


RMSM’s primary contention is that the trial court erred when it ruled that 760 pages of documents constituted “emission data” and thus must be disclosed.  Specifically, it asserts that documents that pertain to the “operation or state of the pollution control equipment” and to “operational charges [sic] or modifications at the facility” are not emission data.  We are not persuaded. 

Under CORA, the custodian of the records must deny the right of inspection for trade secrets, privileged information, and confidential data “unless otherwise provided by law.”  Section 24-72-204(3)(a), C.R.S. 2002; see also Bodelson v. City of Littleton, 36 P.3d 214 (Colo. App. 2001).

The Colorado Air Pollution Prevention and Control Act requires that “all emission data received or obtained by the 

. . . division shall be available to the public to the extent required by the federal [Clean Air Act].”  Section 25-7-132.

Section 25-7-103(10), C.R.S. 2002, defines emission as “discharge or release into the atmosphere of one or more air pollutants.”  As relevant here, § 25-7-103(11.5)(a) and (b) define emission data as including the following information related to any source of emission of any substance into the air:

(a) Information necessary to determine the identity, amount, frequency, concentration, or other characteristics (to the extent related to air quality) of any emission which has been, or will be, emitted by the source (or of any pollutant resulting from any emission by the source), or any combination thereof;


(b) Information necessary to determine the identity, amount, frequency, concentration, or other characteristics (to the extent related to air quality) of the emission which, under an applicable standard or limitation, the source was authorized to emit (including, to the extent necessary for such purposes, a description of the manner or rate of operation of the source), or any combination thereof.


On appeal, RMSM contends that the definition of emission data is limited to “factual information that forms the basis of a scientific or systematic calculation of emissions.”  In essence, RMSM asserts that the information collected must be used to calculate a numerical indication of an emission -- for example, the information reported on the “Air Pollution Emission Notice” filed monthly by the facility with the Division. 

 
Section 25-7-103(11.5)(b) defines emission data to include “information necessary to determine the identity, amount, frequency, concentration, or other characteristics” of the emission.  See generally 56 Fed. Reg. 7042 (Feb. 21, 1991).  This definition does not limit emission data to numeric information from which calculations can be made.  Instead, it includes all information, including nonnumeric descriptions, from which various aspects of emissions may be “determined.”  Moreover, the latter interpretation of the definition of emission data is consistent with the statute and the explicit exception for emission data found in the federal Clean Air Act.  See Natural Res. Def. Council, Inc. v. United States Envtl. Prot. Agency, 494 F.2d 519 (2d Cir. 1974).

To the extent that RMSM challenges the trial court’s reliance on a Division inspector’s conclusions regarding emission data rather than that of RMSM’s experts, we conclude the evaluation of credibility of witnesses, including expert witnesses, is a matter solely within the fact finding province of the trial court, and we decline to disturb the trial court’s ruling.  Cherry Hills Country Club v. Bd. of County Comm’rs, 832 P.2d 1105 (Colo. App. 1992); see also Nat’l Adver. Co. v. Dep’t of Transp., 932 P.2d 871 (Colo. App. 1997)(the construction of statutes by administrative officials charged with their enforcement should be given deference).
III.


In its cross-appeal, the Union contends that the trial court erred when it ruled that the remaining documents held by the Division were not public records under CORA.  We agree and remand for further proceedings on the question of the confidentiality of those documents.  
A.


We agree with the Union that the documents are public records.  
CORA provides that it is the state’s policy that “all public records shall be open for inspection by any person at reasonable times.”  Section 24-72-201, C.R.S. 2002.  As relevant here, it defines public records as “all writings made, maintained, or kept by the state [or] any agency . . . for use in the exercise of functions required or authorized by law or administrative rule.”  Section 24-72-202(6)(a)(I), C.R.S. 2002.  We must give effect to this policy and this definition.  See Denver Post Corp. v. Stapleton Dev. Corp., 19 P.3d 36 (Colo. App. 2000); Freedom Newspapers, Inc. v. Tollefson, 961 P.2d 1150 (Colo. App. 1998).

After the permanent injunction hearing, the court ruled that it did not believe “the mere fact that the Division came into possession of these documents somehow morphs them into public records within the meaning of [CORA].” 
There is no dispute that the Division was keeping the documents when the Union sought to inspect them.  There is also no dispute that the Division requested and obtained the documents for use in the exercise of its authorized functions.  Accordingly, we conclude that the documents in question are “public records” as defined in CORA.  

B.

The trial court also ruled that the documents contained “financial-commercial-trade secret information within the meaning of § 24-72-204(3)(a)(IV) and should not be disclosed.”  This issue must be reconsidered on remand.  

CORA provides an exception to the disclosure requirement with regard to “[t]rade secrets, privileged information, and confidential commercial, financial, geological, or geophysical data furnished by or obtained from any person.”  Section 24-72-204(3)(a)(IV).

In Freedom Newspapers, Inc. v. Denver & Rio Grande Western R.R., 731 P.2d 740 (Colo. App. 1986), a division of this court adopted a two-part test for determining the confidentiality of commercial or financial matters under the § 24-72-204(3)(a)(IV) exception.  To fit within the exception, the matter must be likely either (1) to impair the government’s future ability to gain necessary information, or (2) to cause substantial harm to the competitive position of the person providing the information.  See also Int’l Bhd. of Elec. Workers Local 68 v. Denver Metro. Major League Baseball Stadium Dist., 880 P.2d 160 (Colo. App. 1994).  Exceptions to CORA must be narrowly construed.  Bodelson v. City of Littleton, supra.
This test supports the rationale for the exception, which is to “encourage cooperation on the part of those who may not be required to provide information to a governmental agency, [and to] protect[] the rights of those who are required to provide such information.”  Freedom Newspapers, Inc. v. Denver & Rio Grande W. R.R., supra, 731 P.2d at 743. 

At the beginning of the permanent injunction hearing, the court stated its belief that RMSM’s release of the documents to the Division did not cause them to become public records.  On that premise, the court limited the scope of the hearing to an assessment of the emission data documents.  Nonetheless, at the conclusion of the hearing, the court ruled that there was adequate evidence that the documents that were not addressed at the hearing fell within one or more CORA exceptions.

The only evidence that was available to the court with regard to the confidentiality of the other documents was the two affidavits of RMSM’s General Manager and the index of the documents that RMSM had filed as part of its Motion for Temporary Restraining Order and its response to the court’s preliminary injunction order.  

We conclude that the affidavits and the index do not provide sufficient information to determine whether the documents can properly be permanently withheld as confidential under the two-part test applicable to § 24-72-204(3)(a)(IV).  

We recognize that it was RMSM’s burden to establish the confidentiality of those documents.  However, because the court limited the scope of the permanent injunction hearing, RMSM did not have an opportunity to present evidence to sustain its burden, and the Division and the Union did not have an opportunity to effectively respond to the affidavits and the index the court relied on.  

Therefore, we remand for further proceedings regarding whether the remaining documents contain “financial-commercial-trade secret information” within the meaning of § 24-72-204(3)(a)(IV) and whether the Division should disclose them or be enjoined from doing so.  See Int’l Bhd. of Elec. Workers Local 68 v. Denver Metro. Major League Baseball Stadium Dist., supra.
IV.

RMSM also contends that documents dated earlier than June 1996 should not be subject to disclosure because they are outside of the five-year limitations period to bring an action under the Colorado Air Pollution Prevention and Control Act.  We disagree.  

Section 25-7-123.1(1)(a), C.R.S. 2002, provides that any action brought to enforce the Colorado Air Pollution Prevention and Control Act must be commenced “within five years of occurrence of the alleged violation.”  

Because the underlying document production to the Division was for an alleged violation, and RMSM asserts that prosecution of such a violation is limited by § 25-7-123.1(1)(a), in RMSM’s view the documents are not disclosible if they are more than five years old.  

To the contrary, the issue here is a request under CORA for documents in the custody of the Division.  CORA does not contain a statute of limitations regarding requests for documents or any restriction on the dates of documents that must be disclosed.  Therefore, whether the Division was entitled to the documents that were more than five years old with regard to the underlying violation of the Colorado Air Pollution Prevention and Control Act is not relevant to the Union’s CORA request at issue here.

V.

 
Finally, we also reject RMSM’s contention that the trial court abused its discretion when it granted the Union’s request to intervene pursuant to C.R.C.P. 24(b)(2).
C.R.C.P. 24(b)(2) allows for permissive intervention when an applicant’s contentions and the proceedings present common questions of law or fact, so long as the intervention will not unduly delay or prejudice the rights of the original parties.  In re Marriage of Paul, 978 P.2d 136 (Colo. App. 1998).  

When a trial court allows intervention pursuant to C.R.C.P. 24(b), its ruling should not be disturbed absent a showing of abuse of discretion.  In re Marriage of Paul, supra; Tekai Corp. v. Transamerica Title Ins. Co., 39 Colo. App. 528, 571 P.2d 321 (1977); see also Feigin v. Alexa Group, Ltd., 19 P.3d 23 (Colo. 2001).

RMSM argues that the Union was not entitled to permissive intervention because the Union “could not and did not add any factual information concerning the interpretation of the documents in question.”  It asserts that the Union has no protected interest in seeing the nonpublic documents and wants access only to assist it in pursuing unrelated litigation against RMSM.  

However, the Union’s claim to inspect these documents relies upon a common question of law and fact because its ability to inspect the documents will be affected by the outcome of the case.  Because the Union is the only public party to this case that has an interest in seeking release of the documents, and because the Division clearly indicated on the record that its interest was not aligned with the Union’s interest, we conclude that the trial court did not abuse its discretion when it granted intervention pursuant to C.R.C.P. 24(b)(2).  Cf. Int’l Bhd. of Elec. Workers Local 68 v. Denver Metro. Major League Baseball Stadium Dist., supra (allowing intervention as a matter of right in a CORA case).

Although the trial court did not specifically find that the Union’s claim had a question of law or fact in common with the main action, we disagree with RMSM’s assertion that the ruling was an abuse of the trial court’s discretion.

The portion of the order that requires the disclosure of the 760 pages as emission data and the disclosure the remaining documents identified in Exhibit A is affirmed.  The portion of the order that enjoins the Division from disclosing the remaining documents is reversed, and the case is remanded to the trial court for further proceedings to receive evidence, if necessary, and to make additional findings regarding their confidentiality. 

JUDGE NEY and JUDGE MARQUEZ concur.
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