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CA 02- 02530
PRESENT: PIGOTT, JR, P.J., GREEN, WSNER, BURNS, AND LAWION, JJ.

MATTER OF DALRYMPLE GRAVEL AND CONTRACTI NG CO.,
DALRYMPLE REALTY CORPORATI ON, AND DAVID M SCUDDER, PETI TI ONERS-
RESPONDENTS,

\% MEMORANDUM AND ORDER

TOMWN OF ERWN, TOMW BOARD OF TOWN OF ERW N, AND

THOVAS M TAMVARO, FRANK ACOMVB, GARY ROUSCH

DAVI D ERW N, AND FRANK CURRERI, I N THEI R OFFI ClI AL

CAPACI TI ES AS MEMBERS OF TOMN BOARD OF TOWN OF ERW N, RESPONDENTS-
APPELLANTS.

VELCH & ZI NK, CORNI NG (GECRGE J. WELCH, SR, OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

BOND, SCHCENECK & KING PLLC, SYRACUSE (KEVIN M BERNSTEI N OF
COUNSEL), FOR PETI TI ONERS- RESPONDENTS.

Appeal from a judgment (denom nated order) of Suprenme Court,
St euben County (Latham J.), entered January 15, 2002, which
i nval i dated Local Law No. 1 of 2001 of respondent Town of Erw n.

It is hereby ORDERED t hat the judgnent so appeal ed from be and
t he sane hereby is unaninmously affirnmed w thout costs.

Menmorandum  Petitioners commenced this CPLR article 78
proceedi ng chal l engi ng the enactnment of Local Law No. 1 of 2001, which
prohi bits new mning activities in respondent Town of Erwin (Town).
Respondents appeal froma judgnment invalidating the |ocal |aw at issue
based on respondents’ failure to conply with Town Law 8§ 264. W
affirm but for a different reason.

The underlying facts are essentially undisputed. Petitioners
entered into an agreenent for the sale and purchase of property
| ocated al ong the banks of the Cohocton River in the Town with the
under standi ng that, once the property was purchased, a gravel m ne
woul d be devel oped on the site. |In order to effectuate that purpose,
applications had to be approved by the Town Pl anning Board. After
requesting an environnmental inpact statenent, the Pl anning Board
tabl ed the applications for |ater decision. Soon thereafter,
respondent Town Board began considering a ban on gravel mining within
the Town and ultimtely enacted the | ocal |aw at issue herein, thereby
ef fectively banning new gravel mnes in the Town. 1In challenging the
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enactnent of the local |aw, petitioners contended, inter alia, that
respondents had not provided the requisite notice of the public
heari ng concerning the local law to all neighboring rmunicipalities
within 500 feet of the property affected by the local law. It is
undi sputed that the requisite notice of the public hearing was not
provided to two of the nmunicipalities entitled to such notice, i.e.,
t he Towns of Hornby and Tuscar or a.

We agree with respondents that Suprenme Court erred in
invalidating the local |aw based on their failure to conply with Town
Law 8 264. Respondents correctly assert that they enacted the | ocal
| aw pursuant to Municipal Hone Rule Law (see Kamhi v Town of Yorktown,
74 NY2d 423, 433-434) and thus the procedural requirenents for
enact nent of the local |aw are not governed by Town Law (see Yoga
Socy. of N.Y. v Incorporated Town of Mnroe, 56 AD2d 842, 843-844,
appeal dism ssed 42 Ny2d 910). However, the Town nust nevert hel ess
adhere to its own notice requirenents (see Matter of Kuhn v Town of
Johnst own, 248 AD2d 828, 830). Here, section 130-102 of the Town
Zoni ng Code provides that the Town Board may, “fromtine to tine, ***
anmend by local law the regulations and districts established under
this Zoning Law after public notice and hearing in each case.”
Pursuant to section 130-104 (2), the Town Board nust, inter alia, give
“witten notice at least ten (10) days prior to the date of the public
hearing to any required municipal, county, regional, netropolitan,
state or federal agency including housing authorities, nmunicipalities
and state parks within 500 feet of the property affected by the zoning
anmendnent in the manner prescribed by law.” Because it is undisputed
that the proper notice was not given to all rmnunicipalities within 500
feet of the property affected by the zoning anendnent, the |ocal |aw
was properly invalidated.

Entered: May 2, 2003 Joann M WAHL
Clerk of the Court



