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United States District <span name="SearchTerm" class="SearchTerm" title="SearchTerm">Court</span>, S.D. New York.

Pete THOMAS, et al., Plaintiffs,

v.

NEW YORK STATE DEPARTMENT OF CORRECTIONAL SERVICES, et al., Defendants.

No. 00 CIV. 7163(NRB).

Sept. 30, 2002.

MEMORANDUM AND ORDER

BUCHWALD, District J.

Plaintiffs Anthony Beasly, Anthony Jackson, Jose Santos, and Pete Thomas ("plaintiffs"), former inmates at the Fishkill Correctional Facility ("Fishkill"), bring this action against various prison officials and entities seeking damages and declaratory and injunctive relief pursuant to 42 U.S.C. &sect; 1983. They allege exposure to toxic substances and unreasonably hazardous working conditions in violation of their Eighth and Fourteenth Amendment rights. Defendants have moved for summary judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure on the ground that two of the plaintiffs failed to exhaust their administrative remedies. For the reasons discussed below, defendants' motion is denied without prejudice.

BACKGROUND  [FN1]

FN1. Unless otherwise noted, all facts are taken from plaintiffs' second amended complaint, dated November 19, 2001.

Fishkill is operated by the New York State Department of Correctional Services ("Department of Correctional Services"). The Division of Correctional Industries ("Corcraft") is the manufacturing division of the Department of Correctional Services. While incarcerated at Fishkill, plaintiffs were employed in Fishkill's industry paint shop, which is a Corcraft facility.Plaintiffs allege that during the course of their employment at the paint shop they were exposed to dangerous substances, were not provided with adequate training on handling those substances, and were not provided appropriate safety equipment. Plaintiffs further allege that as a result of these conditions, they suffered from sinus problems, bouts of dizziness, chest pains, various respiratory and cardiovascular disorders, and an increased risk of developing future respiratory and cardiac complications.

Plaintiffs Jose Santos and Pete Thomas exhausted their administrative remedies by appealing their grievances all the way up to the Central Office Review Committee of the Department of Correctional Services. Defendants' Statement of Material Fact ("Defendants' Statement"), &para;&para; 52‑54.

Plaintiff Beasly maintains that he was on his way to file a grievance concerning inadequate safety equipment at the paint shop when he encountered an Officer Geronimo, from whom he requested a pass he would need to take his grievance to the appropriate office for filing. [FN2] Beasly Declaration ("Beasly Decl."), &para;&para; 4‑5. Mr. Beasly further maintains that at this point, Officer Geronimo and a Sergeant McCarroll told him there was no need for him to file a grievance since Mr. Thomas was filing a similar grievance. Id. at &para;&para; 6‑7. According to Mr. Beasly, this was the reason he did not file a complaint. Id. at 8.

FN2. Mr. Beasly states in his declaration that he is unsure whether this is the proper spelling of Officer Geronimo's name. Beasly Declaration, &para; 5.

Plaintiff Anthony Jackson alleges that he filed a grievance concerning paint shop conditions at the Fishkill grievance office, and that when this grievance was denied, he appealed, first to the Superintendent of Fishkill, and then to the Central Office Review Committee. Jackson Declaration ("Jackson Decl."), &para;&para; 6‑14. However, Defendants dispute these facts. Defendants' Reply Memorandum of Law in Support of Their Motion for Summary Judgment ("Def. Reply Memo."), 6‑7.

DISCUSSION

I. The Legal Standards

The Prison Litigation Reform Act ("the Act") provides that "[n]o action shall be brought with respect to prison conditions under [Section 1983], or any other Federal law, by a prisoner confined in any jail, prison, or other correctional facility until such administrative remedies as are available are exhausted." 42 U.S.C. &sect; 1997e(a). As recently stated by the Supreme <span name="SearchTerm" class="SearchTerm" title="SearchTerm">Court</span> in Porter v. Nussle, this provision of the Prison Litigation Reform Act "applies to all inmate suits about prison life, whether they involve general circumstances or particular episodes, and whether they allege excessive force or some other wrong." 534 U.S. 516, 122 S.Ct. 983, 992, 152 L.Ed.2d 12 (2002). A plaintiff must file a valid grievance and exhaust all appeals prior to bringing suit, or the case will be dismissed, regardless of whether the plaintiff attempts to exhaust after the suit is filed. Neal v. Goord, 267 F.3d 116, 117‑118 (2d Cir.2001).

Defendants base their summary judgment motion on failure to exhaust. They grant that Mr. Santos and Mr. Thomas have exhausted their administrative remedies in compliance with the Act. Def. Reply Memo. at 1 n. 1. However, they assert that Mr. Beasly and Mr. Jackson have not. Defendants' Memorandum of Law in Support of Their Motion for Summary Judgment ("Def. Memo. of Law"), 3.

Summary judgment is properly granted "if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(c). The Federal Rules of Civil Procedure mandate the entry of summary judgment "against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at trial ." Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). In reviewing the record, we must assess "the evidence in the light most favorable to the party opposing the motion, and resolve ambiguities and draw reasonable inferences against the moving party." Frito‑Lay, Inc. v. LTV Steel Co. (In re Chateuagay Corp.), 10 F.3d 944, 957 (2d Cir.1993). In order to defeat such a motion, the non‑moving party must affirmatively set forth facts showing that there is a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). An issue is "genuine ... if the evidence is such that a reasonable jury could return a verdict for the nonmoving party." Id. at 248 (internal quotation marks omitted).

II. Plaintiff Beasley

We deal with plaintiff Beasly first. Though he does not contend that he physically filed, he does assert that there is a triable issue of fact as to whether the normal administrative remedies of the Department of Correctional Services were "available" to him under the Act. Plaintiffs' Memorandum of Law in Opposition to Defendants' Motion for Summary Judgment ("Pl. Memo. of Law"), 10‑11. Specifically, Mr. Beasly contends that on or about March of 2000, he filled out a grievance form, attempted to file it, and was met by Officer Geronimo and Sergeant McCarroll who, when he requested a pass to allow him to file the form, told him there was no need to file such a form. Beasly Decl. at &para;&para; 4‑8.

This <span name="SearchTerm" class="SearchTerm" title="SearchTerm">court</span> has held that, where a prisoner has made a "reasonable attempt" to file a grievance, and prison officials have prevented the prisoner from filing that grievance, the grievance procedures are not "available" to the defendant, and thus the Act does not preclude the prisoner from suing in federal <span name="SearchTerm" class="SearchTerm" title="SearchTerm">court</span>. O'Connor v. Featherston, No. 01 Civ. 3251(HB), 2002 U.S. Dist. LEXIS 7570, at *5‑*6 (S.D.N.Y. Apr. 29, 2002). [FN3] See also Rodriguez v. Hahn, 99 Civ. 11663(VM), 2000 U.S. Dist. LEXIS 16956, at *4‑*5 (S.D.N.Y. Nov. 20, 2000) (refusing to dismiss on grounds of failure to exhaust where there is evidence of a "reasonable attempt" to exhaust and allegations that "corrections officers never filed some ... grievances"); Gonzalez v. Officer in Charge of Barber Shop, 99 Civ. 3455(DLC), 2000 U.S. Dist. LEXIS 2875, at *8‑*10 (S.D.N.Y. Mar. 13, 2000) (refusing to dismiss on grounds of exhaustion where plaintiff was "frustrated" in his attempts to file grievances by prison officials).

FN3. Defendants assert that the rule of law in O'Connor is "not binding," and urge upon us three cases decided in this district that they suggest cast doubt on the O'Connor rule. Def. Reply Memo. at 3. However, those cases do not conflict with O'Connor. In two of them, the actions of prison officials stopped short of preventing the prisoner from filing a grievance, and would more appropriately be construed as persuasion or advice. See Toliver v. New York State, 02 Civ. 1181(LBS), 2002 U.S. 

Dist. LEXIS 12966, at *3‑*4 (S.D.N.Y. July 16, 2002) (dismissing for failure to exhaust where plaintiff claimed "officer told him that he would receive a misbehavior report but 'not to worry about it because [the officer had] already spoken to [a] Deputy Superintendent ... and told him of the officers' misconduct." ' (first alteration in original)); Houze v. Segarra, 99 Civ. 12334(RMB)(DFE), 2002 U.S. Dist. LEXIS 9927, at *3 (S.D.N.Y. June 3, 2002) (dismissing for failure to exhaust where plaintiff alleged that "Plaintiff's Mother ... spoke with Inspector Begley whom [sic] informed her the incident would be investigated"). In the third, the <span name="SearchTerm" class="SearchTerm" title="SearchTerm">court</span> based its ruling on the ground that there is no "general futility exception" to the exhaustion requirement under the Act. Saunders v. Goord, 98 Civ. 8501(JGK), 2002 U.S. Dist. LEXIS 13772, at *9 (S.D.N.Y. July 29, 2002). The futility exception, under which a plaintiff would argue that he or she chose not to file a grievance out of a belief that such a filing would be futile, cf. Polera v. Bd. of Educ., 288 F.3d 478, 488 (2d Cir.2002), is different from arguing that a grievance procedure was simply not available to a plaintiff.

We note that defendants have as yet offered no evidence concerning whether Officer Geronimo or Sergeant McCarroll has any recollection of the events described by Mr. Beasley, and if so, what that recollection is. We believe that on the record presented, a reasonable fact‑finder could conclude that Mr. Beasley's actions represented a reasonable attempt to file, and that the prison officials prevented Mr. Beasly from doing so. [FN4]

FN4. Defendants argue that Mr. Beasly never states specifically in his declaration that the prison officials refused to give him a pass. Def. Reply Memo. at 4. While this is accurate, we believe a reasonable fact‑ finder could conclude on what is alleged in the declaration‑‑specifically, the prison officers' uncooperative response to Mr. Beasly's request for a pass‑‑that a refusal took place, and that thus Mr. Beasly was prevented from filing his grievance. Obviously, such a fact‑finder could also conclude a refusal did not take place‑‑that persistence on Mr. Beasly's part would have yielded a pass. We merely hold here that it is a question for the jury.

III. Plaintiff Jackson

Mr. Jackson, however, maintains that he actually filed a grievance and exhausted the process. Defendants contend otherwise. Mr. Jackson states he has a specific recollection of having appeared before a grievance panel some time in or about April of 1999 for a hearing of approximately twenty minutes. Jackson Decl. at 8‑9. Upon losing the hearing, he says he mailed an appeal the same day. Id. at 9‑10. Mr. Jackson claims that when that appeal was denied, he mailed on the next day the final appeal required under the grievance procedures, an appeal to the Central Office of the Department of Correctional Services. Id. at 11‑12. That appeal, he says, was denied. Id. at 13.

In response, defendants submit a declaration by Thomas Eagen, Director of the Inmate Grievance Program for the Department of Correctional Services. Mr. Eagen states: "After review of my records, I can establish that ... Anthony Jackson ... did not file a grievance regarding working conditions at the Fishkill paint shop." Declaration of Thomas J. Eagen ("Eagen Decl."), &para; 4.  [FN5]

FN5. Defendants' counsel's description of this declaration, which claims that Mr. Eagen "stated he has no record that Jackson filed a grievance," Def. Reply Memo. at 6, overstates what Mr. Eagen actually said.

The Eagen declaration, upon which defendants would have this <span name="SearchTerm" class="SearchTerm" title="SearchTerm">Court</span> grant them summary judgment, is totally conclusory. It does not even describe the search that was done, whether any search was conducted beyond the program's computerized records, or describe all the places where records of Mr. Jackson's grievance could be found. There is no indication that records of adjudicating officials were checked. Nor is there any information on record retention policies. For example, once filed and adjudicated, what happens to grievance records? How long are records of grievances maintained?  [FN6] What safeguards are in place to insure that records are not lost? Satisfactory answers to these questions would be necessary before we could consider granting summary judgment against Mr. Jackson. [FN7]

FN6. In this regard, we note that the regulations governing the Inmate Grievance Program only require that grievance files be preserved for three years from the date of final disposition. N.Y.Codes R. & Regs. tit. 7, &sect; 701.10(b)(2). We further note Mr. Eagen's statement that "[the Department of Corrections Service's] policies and procedures regarding [the Inmate Grievance Program] are set forth in Part 701 of Title 7 of the Official Compilation of Codes, Rules and Regulations of the State of New York (N.Y.CRR)." Eagen Decl. at &para; 6. Based on Mr. Jackson's version of the facts, final disposition of his grievance could have taken place as early as April of 1999. Plaintiffs' first discovery request concerning Mr. Jackson's grievance was mailed May 13, 2002. Plaintiffs' Exhibit K. Were Mr. Jackson's grievance records destroyed in the regular course?

FN7. We are well aware that business records can be an acceptable form of evidence under the Federal Rules of Evidence, and that the absence 

of a business records entry can be admissible evidence that an event did not occur. Fed.R.Evid. 803(6), (7). However, we note that "[d]emonstrating that the records were kept in such a way that the matter would have been recorded had it occurred is crucial." 5 Jack B. Weinstein & Margaret A. Berger, Weinstein's Fed. Evid. &sect; 803 .12 (Joseph M. McLaughlin ed., 2d ed.2002). It would seem that the defendants' submission should, at a minimum, meet the evidentiary standard of Fed.R.Evid. 803(7).

CONCLUSION

Accordingly, we deny defendants' motion for summary judgment without prejudice.
�//BEGIN Script 


 


function SelectIt(){ 


 var szWhat = document.PrintOptions.PrintOptions.options[document.PrintOptions.PrintOptions.selectedIndex].value; 


 var szURL; 


 


 switch (szWhat) { 


  case "junk" : 


   document.PrintOptions.PrintOptions.selectedIndex = 0; 


   return; 


  default : 


   var szSelItems = top.name.substr(14); 


   szSelItems = szSelItems.replace(/D/g,","); 


   szSelItems = szSelItems.replace(/_/g,"�"); 


   szURL = szWhat + "&SelItems=" + szSelItems + GetAnchorPlease('_top'); 


    


   window.self.focus(); 


    


    getWestlawFrameReference('_top').location.href = szURL; 


    


   document.PrintOptions.PrintOptions.selectedIndex = 0; 


 }  


} 


 


function setPrintOptions(){ 


 


 var undefined; 


 if (document.PrintOptions != undefined) { 


  document.PrintOptions.PrintOptions.selectedIndex = 0; 


  window.self.focus(); 


 } 


 return;  


} 


function PrintIt(strURL) 


{ 


 window.showModalDialog(strURL,window,"dialogHeight:500px;dialogWidth:800px;resizable:yes;status:no"); 


} 


function PrintItTwo(strURL){ 


 if ((navigator.appName == "Netscape") && (parseInt(navigator.appVersion) > 4) && (parseInt(navigator.appVersion) <= 5)){ 


  szURL = strURL + GetAnchorPlease(); 


  getWestlawFrameReference('_top').location.href = szURL;   


 } 


 else 


 { 


  szURL = strURL + GetAnchorPlease(); 


  getWestlawFrameReference('_top').document.location = szURL;  


 } 


} 


//





