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. 1 NTRODUCTI ON

Plaintiff General Electric Conpany (“GE” or “plaintiff”) has
brought a notion pursuant to Fed. R Cv. P. 11 against Berkshire
Gas Conpany (“Berkshire Gas” or “defendant”) to recover certain
attorney’s fees and costs associated wth its notion for partial
summary judgnent as to liability. The lawsuit seeks contribution
and rei mbursenent from Berkshire Gas for costs incurred as a
result of an environnental clean-up. GE nmaintains that defendant
violated Rule 11 when it denied its liability, forced plaintiff
to prepare and file a notion for partial summary judgnent, and
then failed to oppose that notion. For the reasons di scussed

below, plaintiff’s notion will be deni ed.



1. FACTUAL AND PROCEDURAL BACKGROUND

From 1902 until 1973, defendant owned a parcel of land in
Pittsfield, Massachusetts that has cone to be called “East Street
Area 2" or “ESA2.” (Docket 19 at 2). From 1902 until 1955,
Berkshire Gas operated a gas manufacturing facility on ESA2. |d.
at 2-3. During that period, defendant’s facility rel eased
hazardous materials into the environnent, including coal and oi
tars, iron oxide chips, heavy sludges, and cinders. |d. at 3.

It is undisputed that a substantial portion of defendant’s

rel eases constituted “hazardous substances,” or “hazardous
materials,” as defined by the Conprehensive Environnental
Response, Conpensation, and Liability Act (“CERCLA’), 42 U S.C 8§
9601(14), and Section 2 of the Massachusetts O 1| and Hazar dous
Mat eri al Rel ease Prevention and Response Act, Mass. Gen. Laws ch.
21E (2000) (“Chapter 21E’). 1d. at 6. These rel eases
contam nat ed ESA2, surrounding areas, and the Housatonic River in
the vicinity of ESA2. 1d.

Plaintiff purchased ESA2 from defendant in 1973. (Docket 30
at 2). As early as 1988, ESA2 captured the attention of the
Envi ronmental Protection Agency (“EPA’); in 1990, the
Massachusetts Departnent of Environnental Protection (“DEP”) also
showed interest. (Docket 19 at 8). In 1990, DEP sent defendant

a notice of responsibility pursuant to Chapter 21E for hazardous



rel eases at and fromESA2. 1d. The sane year, plaintiff and DEP
entered into an Adm nistrative Consent Order which required
plaintiff, anong other actions, to renove hazardous materials
fromthe groundwater at ESA2 and to undertake soil and ground-
water investigations. 1d. at 9. Plaintiff’s investigations
uncovered other substantial pollutants and environnmental damage
at and from ESA2. 1d. at 10.

In 1999, plaintiff, EPA and DEP entered into a Consent
Decree pursuant to CERCLA, which provided for an extensive
i nvestigation and cl ean-up of ESA2 and ot her areas controlled by
plaintiff. 1d. at 10-11. The court approved the Consent Decree
in 2000. 1d. at 11. Plaintiff’s investigation and renediation
costs to date have allegedly totaled over three mllion dollars.
Id. at 12.

Before this suit was filed, defendant had contri buted
somewhat to the investigation and clean-up effort. (Docket 31,
Exhibit A at 8). For exanple, defendant paid for one-half of the
cost of the 1990 groundwater treatnent study at ESA2. 1d.
However, defendant has allegedly been | ess than eager to hel p pay
the costs of investigation and renediation.

On Novenber 29, 1993, plaintiff served a notice on defendant
pursuant to Section 4A of Chapter 21E, formally requesting

contribution fromdefendant. 1d. at 12. The parties discussed
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the request in several neetings and letters in 1994, but were
unabl e to reach agreenent. [d. Another Section 4A request,
related to further costs, was sent on August 4, 1999, but
defendant allegedly did not respond until plaintiff sent
defendant a letter on Novenber 2, 1999, stating in part that
def endant had violated Section 4A by failing to respond. [d. at
13-14. Plaintiff found defendant’s subsequent verbal offer
insufficient. 1d. at 14. Finally, on February 11, 2000,
plaintiff served formal notice on defendant under Section 4A of
Chapter 21E, seeking reinbursenent for all past, present, and
future costs related to hazardous rel eases from defendant’s
former operations. |d. The parties discussed this request
several tinmes, but plaintiff alleges that defendant ultimtely
failed to respond within forty-five days, as required by Section
4A of Chapter 21E. 1d. at 15.

Plaintiff filed suit against defendant on Septenber 19,
2000, seeking reinbursenent and contribution of costs for
rel eases from ESA2 and a rel ated defendant facility downstream

fromplaintiff's Pittsfield facility. Plaintiff sought

contribution under CERCLA in Count |, reinbursement or
contribution under Chapter 21E in Count 11, and declaratory
relief in Count 111. ld. at 16-20.

It is now clear that there should have been no di spute about
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whet her defendant was |iable for contribution or reinbursenent
costs under CERCLA and Chapter 21E. To summarize, both CERCLA
and Chapter 21E inpose contribution or reinbursenent liability
upon a defendant who has owned or operated a facility when
hazardous materials were di sposed of or released there, and when
anot her party such as GE has as a result incurred response costs
that were necessary and consistent with the National Contingency
Pl an under CERCLA, or were “necessary and appropriate” under
Chapter 21E. 42 U S.C. 88 9613(f) and 9607(a); Mass. Gen. Laws.
ch. 21E, 88 4 and 5. Defendant obviously owned ESA2 when
hazardous materials were di sposed of or released there, and
plaintiff obviously incurred response costs that were necessary
and consistent with the National Contingency Plan under CERCLA,
and were necessary and appropriate under Chapter 21E. The only
question for this litigation should have been the anount of
Berkshire Gas’ liability under CERCLA and Chapter 21E

Despite all this, defendant for sonme tine refused to adm't
its liability. Plaintiff points to three such refusals. First,
def endant declined to admt its liability inits Answer. (Docket
28, Exhibit C. In Paragraph 34, for exanple, defendant
responded that “it has agreed to pay for certain expenses
incurred by GE without admtting any responsibility for such

expenses and reserving all such rights.” 1d. In response to the



t hose paragraphs in the Conplaint alleging liability
specifically, defendant generally replied “[t]his paragraph sets
forth a statenent of law to which no response is required.” 1d.

Second, defendant withheld an adm ssion of its liability in
the Joint Scheduling Statenent. (Docket 9). In that statenent,
def endant declared that it “denies that it is |iable for costs
incurred by GE in response to releases and/or threats of rel eases
of oil and hazardous substances in and/or to ESA2 and the
Housatonic River.” |d. at 4.

Finally, defendant refused again to admt its liability at
the July 23, 2001, scheduling conference before the court. In
that conference, plaintiff made it clear that it believed
def endant was denying liability. (Docket 12 at 8-9). In |ight
of defendant’s denial, plaintiff stated its desire to file an
initial notion for partial sunmary judgnent as to liability only,
and to thereafter undertake a resolution of the issue of how the
costs should be all ocat ed. Id. Defendant’s response to that
proposal was the follow ng:

[Tl here are events that have occurred on the site that are not
the responsibility of Berkshire Gas, and notw thstanding the
fact that yes, it did operate a site there, that there is
di visible harm here and that | believe we would prevail on a
notion for summary judgnent on liability, we don't for a
monent pretend that ultimately in the course of the cl eanup of

East Street Area 2, that Berkshire Gas will not incur costs.
We've incurred costs to date. W'll reinburse GE for their
costs. We’'ve incurred our own costs for fifteen years of

monitoring the site and consulting with our experts. But in
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terns of summary judgnent on liability, | don't believe it
woul d be that easy for GE

Id. at 16. G ven defendant’s statenent, the court set a date for
plaintiff to file its notion for partial summary judgnent as to
l[iability only.

Plaintiff contends that it undertook a near-Hercul ean effort
to prepare the notion for partial summary judgnment. Counsel for
plaintiff allegedly reviewed thousands of pages of information,
and ultimately found that forty-seven boxes of docunents were
relevant to defendant’s liability to plaintiff. (Docket 27 at
4). Plaintiff ultimately produced a forty-two exhibit sumrmary
j udgnment record, a sixteen-page statenent of facts, a notion for
sumary judgnent, and a supporting nmenmorandum |d. According to
plaintiff, this effort cost $152,203 in attorney’s fees and
rel ated expenses. 1d.

Much to the surprise of plaintiff and the court, and despite
defendant’s earlier confident statement, defendant filed no
opposition to the notion for partial summary judgnent. As a
result, on Decenber, 11, 2001, the court endorsed plaintiff’s
proposed order on its notion for summary judgnment, hol ding that,

[Al]s a matter of |aw, defendant Berkshire Gas Conpany is
liable to General Electric Conpany under Section 113(f) of

t he Conprehensi ve Environnmental Response, Conpensation and
Liability Act, 42 U S.C. 8 9613(f), and Section 4 of the
Massachusetts O | and Hazardous Materials Rel ease Prevention
and Response Act, MGL. c. 21E 8§ 4, for contribution to,
and rei nbursenent of, costs that GE has incurred, and w ||
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incur, in response to rel eases of hazardous material from
Berkshire Gas Conpany’s former gas manufacturing facility in
East Street Are 2 of the GE Pittsfield Facility to the
Housatonic River, its banks and sedi nent, and soil and
groundwat er in East Street Area 2.

(Docket 20). Defendant explained its failure to file an

opposition in a |ater status conference,
Part of the reason that no opposition was filed is that
certainly our viewis that the conplaint and answer nmade it
clear it was unnecessary. The issue of whether or not
Berkshire Gas Conpany operated a manufacturing gas plant on
the East Street site was adnmitted. There was no question but
that we admtted there was a rel ease of hazardous materials
t here. The order says nothing nore than what the |aw
provi des.

(Docket 29 at 5-6). Plaintiff obviously took a different view,

and noved for Rule 11 sanctions agai nst defendant in the form of
attorney’s fees and costs associated with filing the notion for

partial summary judgnent.

1. D SCUSS|I ON

A Rule 11
The question presented for purposes of this nmotion is
whet her defendant’s conduct entitles plaintiff to Rule 11
sanctions in the formof attorney’s fees and costs associ at ed
with the notion for partial summary judgnment. Rule 11(b)
provides in full:
By presenting to the court (whether by signing, filing,
subnitting, or later advocating) a pleading, witten notion,
or other paper, an attorney or unrepresented party is
certifying that to the best of the person’s know edge,

informati on, and belief, fornmed after an inquiry reasonable
under the circunstances, --



(1) it is not being presented for any inproper
pur pose, such as to harass or to cause unnecessary
delay or needless increase in the cost of
litigation;

(2) the «clainms, defenses, and other I|ega

contentions therein are warranted by existing | aw
or by nonfrivolous argunent for the extension,

nmodi fication, or reversal of existing |law or the
establ i shment of new | aw,

(3) the allegations and other factual contentions
have evidentiary support or, if specifically so
identified, are likely to have evidentiary support
after a reasonable opportunity for further
i nvestigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a |ack of
i nformati on or belief.

Fed. R Civ.P. 11(b). Rule 11's threshold requirenent that the
non-noving party nmake a “presentation to the court” is net here.
Bot h defendant’s Answer and defendant’s subm ssion in the Joint
Schedul i ng Statenment were “pleadings” or “other papers,” and were

presented to the court. Bodenhaner Building Corp. V.

Architectural Research Corp., 989 F.2d 213, 217 (6th Gr. 1993)

(hol ding that an answer is a “pleading,” or at |east would
qualify as “other papers,” for purposes of Rule 11).

Plaintiff nust al so prove, however, that defendant viol ated
a specific subsection of Rule 11(b) in order to prevail on its
nmotion for attorney’s fees and costs. Plaintiff alleges that
def endant viol ated subsections (1) and (4). These provisions,

however, are a poor fit for defendant’s conduct. Subsection (4)



governs “the denials of factual contentions.” However, plaintiff
has pointed to no fact that defendant inproperly denied. The

syl logistic nature of CERCLA and Chapter 21E liability nay have
made it seemto plaintiff as if defendant was denying a “factua
contention.” Plaintiff may have assuned that if defendant was
denying liability, defendant also nmust have been -- by necessity
-- denying sone crucial fact, such as that a “rel ease” occurred.
However, defendant correctly points out that it did not deny that
it owmed and operated ESA2, that rel eases of hazardous materials
occurred there during the relevant tinme, or that plaintiff had
incurred costs. Defendant sinply denied the ultinmate concl usion
of liability. Thus, defendant’s conduct cannot properly be
characterized as a “denial of a factual contention,” and cannot
constitute a violation of Rule 11(b)(4).

Subsection (1) simlarly msses the mark. As noted,
subsection (1) governs presentations “for any inproper purpose,
such as to harass or to cause unnecessary del ay or needl ess
increase in the cost of litigation.” Defendant’s refusal to
admt liability obviously caused an “unnecessary del ay” and
“needl ess[ly] increase[d] the cost” of this litigation. As
noted, defendant’s liability was apparent, and a tinely and cl ear
adm ssion of liability could have focused the litigation on the

true controversy at the heart of this case: the proper allocation
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of investigation and renedi ation costs. Thus, the result of
defendant’ s conduct is a perfect fit for subsection (b)(1).
Plaintiff points to no evidence, however, suggesting that
def endant possessed an “i nproper purpose,” as required by
subsection (1). Fed.RCv.P. 11(b)(1). | ndeed, defendant’s
coments at the scheduling conference, while opaque at the tineg,
indicate in hindsight that defendant saw the issue of “liability”
as being inextricable fromthe issue of allocation. Defendant’s
counsel stated at that conference that “l1 believe [Berkshire Gas]
woul d prevail on a notion for summary judgnment on liability,” and
then i medi ately noted, “we don’'t for a nonment pretend that
ultimately in the course of the cleanup of East Street Area 2,
that Berkshire Gas will not incur costs.” These seem ngly
contradictory statenents becone |less troubling if defendant’s
counsel envisioned “a notion for summary judgnent on liability”
as enconpassing the issue of allocation. |ndeed, defendant
contends in its opposition to the notion for attorney’'s fees and
costs that all that it ever contested were “the specific response
action costs demanded and the anmounts demanded by GE.” (Docket 30
at 6). Wile defendant’s conduct was inconsistent and bal ky, the
court is not persuaded that defendant had an “i nproper purpose”
when it refused to concede liability. Defendant’s refusal to

admt liability, therefore, did not violate Rule 11(b)(1) any
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nore than Rule 11(b)(4).1

For these reasons, the extraordinary waste of tine, needless
increase in the cost of the litigation, and unnecessary del ay
caused by defendant’s conduct does not appear to support an award
of attorney’s fees and costs agai nst defendant under Rule 11
Neverthel ess, it should be noted that plaintiff has other neans
of recouping its attorney’s fees and costs. For exanple, Chapter
21E, Section 4A provides that,

[T] he court shall award the plaintiff its litigation costs and
reasonabl e attorneys’ fees if the plaintiff shows, and the
court finds, that the person agai nst whomthe civil actionis
brought is liable and:

(1) failed without reasonable basis to nake a tinely response
to notification pursuant to this section, or

(2) did not participate in negotiations or dispute resol ution
in good faith, or

(3) failed without reasonabl e basis to enter into or carry out
an agreenent to performor participate in the performnce of
t he response action on an equitable basis or pay its equitable
share of the costs of such response action or of other
liability pursuant to the provisions of this chapter, where
its liability was clear.

Mass. Gen. Laws. ch. 21E, 8 4A(d). In its conplaint, plaintiff
al l eges that defendant violated its responsibilities under

subsections (2) and (3), and that plaintiff is therefore entitled

'Subsection (b)(2), governing “legal contentions,” is perhaps the
closest fit under Rule 11 for defendant’s flat denial of liability.
Plaintiff’s decision to not ask for sanctions under this subsection is
under st andabl e, however, given that attorney’s fees are “nonetary
sanctions” under Rule 11, and “[m onetary sanctions may not be awarded
agai nst a represented party for a violation of subdivision (b)(2).”
Fed. R CGv. P. 11(c)(2)(A.
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to reasonable attorney’'s fees and costs. Thus, assum ng
plaintiff can prove this allegation, plaintiff has another, and
nore appropriate, nethod of recouping its reasonable attorney’s
fees and litigation costs associated with the notion for parti al
summary judgnent. The court will take up this issue, if
necessary, at the conclusion of the litigation.
V. CONCLUSI ON

For the reasons set forth above, plaintiff’s notion to
recover certain attorney’'s fees and costs under Fed. R Cv.P. 11
i s hereby DEN ED

A separate Order will issue.

M CHAEL A. PONSOR
U S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS
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)
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BERKSH RE GAS COVPANY )
Def endant . )

ORDER

August 9, 2002
PONSOR, D. J.

For the reasons stated in the acconpanyi ng Menorandum
plaintiff’s notion to recover certain attorney’s fees and costs
under Fed. R Gv. P. 11 (Docket No. 26) is hereby DEN ED
Counsel will appear, per the court's June 12, 2002 order, on
February 25, 2003 at 3:00 p.m for the final pretrial conference.

It is So Ordered.

M CHAEL A. PONSOR
U S. District Judge



