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s climate change worsens,' so does the risk of wild-

fires. This is especially so in already hot, dry areas

such as the western United States.” Adding to this
problem is the rapid growth of the wildland-urban inter-
face (WUI).* As more and more houses are built in the
WUI, wildfires will pose an even greater risk to lives and
homes, they will be harder to fight, and letting natural fires
burn will become impossible.’ At the same time, equip-
ment owned by California’s three largest utilities ignited
more than 2,000 fires in California in just 3.5 years.® The
resulting financial liabilities caused electric power utility
giant Pacific Gas and Electric (PG&E) to file for bank-
ruptcy in 2019, leaving numerous homeowners stranded
with massive losses.

Among other causes, this led to the rapid develop-
ment and passage of Assembly Bill 1054 in California in
late July 2019. Although the bill has been criticized for a
number of reasons, analyzed below, its passage was also a
Hobson’s choice and better than the status quo. The bill
establishes a $21 billion Wildfire Fund to help utilities pay

more quickly for claims from the victims of future cata-

Author’s Note: This Comment is dedicated to all the firefighters who
put their lives at risk to save the lives and property of others under
increasingly challenging circumstances around the world.

1. Ciara Nugent, Carbon Dioxide Concentration in the Earths Atmosphere Has
Hit Levels Unseen for 3 Million Years, Time, May 14, 2019, https://time.
com/5588794/carbon-dioxide-earth-climate-change/.

2. Is Global Warming Fueling Increased Wildfire Risks?, UNION CONCERNED
ScienTists, July 24, 2018, https://www.ucsusa.org/global-warming/sci-
ence-and-impacts/impacts/global-warming-and-wildfire.html.

3. Id

4. Volker C. Radeloff et al., Rapid Growth of the US Wildland-Urban Interface
Raises Wildfire Risk, 115 Proc. Nar’'L Acap. Sci. 3314, 3314 (2018).

5. Anu Kramer et al., Where Wildfires Destroy Buildings in the US Relative to the
Wildland-Urban Interface and National Fire Outreach Programs, 27 INT'L .
WiLbranp Fire 329, 330 (2018).

6.  Taryn Luna, California Utility Equipment Sparked More Than 2,000 Fires in
Over Three Years, L.A. TiMEs, Jan. 28, 2019, https://www.latimes.com/poli-
tics/la-pol-ca-california-utilities-wildfires-regulators-20190128-story.html.

11-2019

strophic wildfires.” Before utilities can participate in the
fund, they must spend a combined $5 billion over three
years to reduce wildfire risks.®

A new safety certification process allows pre-approved
utilities to obtain help from a fund separate from those
available to non-approved utilities.” To qualify for the
fund, utilities must tie executive compensation to measur-
able safety metrics.' Costs and expenses to be paid out
of the overall fund must be “just and reasonable, after
consideration of the conduct of the utility.”"" The exist-
ing strict liability standard remains, but changing this to
a fault-based standard has been discussed.!? Instead, a new
burden of proof regime was established in relation to certi-
fied utilities.”

This is good and much-needed news in relation to
regulated, quasi-governmental utilities in California that,
although sometimes not taking enough action on wildfire
mitigation, are simply a necessity in today’s society, which
is still too dependent on traditional energy sources. How-
ever, there is a cost to be paid for A.B. 1054, as only some
of the money for the fund will be paid by the utilities. The
ratepayers will pay the rest. The costs will be distributed
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evenly among all ratepayers and thus also people in already
disadvantaged situations and neighborhoods. These people
do not stand to benefit from the delivery of electricity to
the numerous people who, with all the available knowledge
of climate change and the many risks that are involved with
living in the WUI, still choose to move to such areas. This
is an issue of fairness and environmental justice.

This Comment argues that end-consumers who live
in the WUI should, to a much greater extent than is cur-
rently the case, internalize the full costs of their choices
and actions. In other words, they should be prepared to
pay more for electricity delivery to areas that are already
at high risk of wildfires. It is simply not fair to distribute
that cost across a range of users who do 7oz stand to benefit
from choices made by some in marked ignorance of today’s
climate realities. Such action becomes an environmental
justice issue where costs are distributed evenly among dis-
advantaged people in low fire-risk areas. People who move
to the WUI should expect to pay for the greater risk of fires
they willingly and readily accept. In fact, many more soci-
etal actors must start to face on-the-ground reality: climate
change is real, dangerous, and costly. The costs have to be
internalized in a fair and equitable manner under princi-
ples of environmental justice and other notions of fairness
in law and policymaking,.

Climate change is deadly." It could cost the U.S. econ-
omy hundreds of billions of dollars per year by 2090.” The
time has come to realize that at both the private level and
the utility level. Electric utility companies have passed on
wildfire mitigation for too long. It is positive to see that
they will now have to change direction in this and other
respects, but the cost distribution must be further consid-
ered than what is the case with A.B. 1054. This will also be
the case in other parts of the nation and the world.

Finally, I argue that more private responsibility should
be expected in the future from homeowners who must be
legally required to harden their homes in risk-prone areas,
so they become much more able to withstand fires. Cur-
rently, many wildfire and climate change policies exist,
but on-the-ground reality shows that the problem is out-
growing the voluntary nature of such policies. More legal
mandates are required. This, however, will also result in an
environmental justice issue for people who may not be able
to afford hardening existing homes. Thus, some grandfa-
thering-in of certain low-income and other groups might
be warranted in future electric pricing and liability com-
pensation schemes.

The Comment proceeds as follows: Part I presents recent
climate change facts and impacts by way of background. As
one of the costliest, deadliest, and otherwise problematic
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effects of climate change has proven to be wildfires in the
WUI, especially in arid areas such as the American South-
west, the background to this particular subarea of climate
change is highlighted. A dichotomy becomes clear: the
WUI is becoming more and more densely populated, but
at the same time, fighting wildfires in the WUI is becom-
ing a problem beyond the capabilities of local firefighting
resources. A series of out-of-control wildfires, such as Cali-
fornia’s Camp, Carr, and Mendocino Complex Fires, have
amply demonstrated the severity of the situation and the
new realities for which all of society must be prepared. This
problem is not only an American problem; nations such as
Argentina, Australia, France, Lebanon, South Africa, and
Spain are also currently examining how best to address
WUI and wildfire issues.

In addition to mere firefighting problems, the time has
come to further develop liability schemes for wildfires in
the WUI and elsewhere. Although PG&E is legally liable
for some California fires, the question becomes whether
the current legal scheme is appropriate under new climate
change realities. Quite simply, society relies on electric
utilities; neither modern organizational nor private life
can function without these important infrastructure com-
ponents. In California, however, utilities are subject to
“inverse condemnation,” which operates as a strict liabil-
ity regime in the fire context.' In other words, a utility
company must currently pay for damages even if not neg-
ligent. Virtually no other state in the United States allows
for inverse condemnation with strict liability. The time has
come to discuss the viability of this legal scheme.

Part IT briefly sets forth the strict liability law governing
electric utilities as it was until July 2019, before moving on
in Part III to analyze A.B. 1054. Strict liability for utility-
caused wildfires remained with the passage of A.B. 1054;
however, the bill was groundbreaking in several other
ways. Before it passed, the burden of proof remained on
the utilities to prove that they had acted “prudently” in the
case of a wildfire.”” Under A.B. 1054, a new certification
process allows utilities to be considered to have been per se
reasonable unless serious doubt is raised otherwise. Only
if serious doubt is raised does the burden of proof shift
to the electrical corporation to dispel the doubt and prove
that its conduct was reasonable. Further, this certification
process is tied directly to chief executive officer (CEO) per-
formance. The exact legal parameters for and ramifications
of this remain to be seen, but it is undoubtedly a promising
development in times of much-needed discussions about
reasonable CEO compensation, especially when corpora-
tions ultimately fail as did PG&E.

Part IV analyzes significant, modern considerations in
relation to the just development of the law. These include
whether it is fair to expect a// ratepayers to pay for the
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increased risk of delivering electricity to the WUI where
only a minor percentage of the ratepayers live. It is not.

Finally, Part V argues that voluntary guidelines are
not sufficiently effective in preventing the loss of homes
to catastrophic wildfires. A new interface protection policy
“Prepare: Go Early or Stay and Defend” (P/GE/SD) was
developed in Australia, but provides promise for other arid
parts of the world such as the American Southwest. This
or similar programs should, however, be legally mandated.
However, this may prove to be problematic with the Amer-
ican spirit of individualism and resistance toward govern-
ment interference. Nonetheless, the time has come to stop
denying reality and start adapting to climate change prob-
lems that already haunt many parts of the world. Mitiga-
tion in the form of energy provision services that do not
further contribute to climate change should, of course, also
be implemented urgently.

What was until recently mainly considered to be a
future problem is now costing lives and billions of dol-
lars in California and beyond. We can no longer stick our
heads in the sand. There is a price to be paid for the prob-
lem that we have brought upon ourselves. This bill is now
becoming due.

I. Climate Change and the WUI

Climate change is the defining issue of our time and we
are at a defining moment to address it."® In May 2019, sci-
entists in Hawaii registered carbon dioxide (CO,) levels
of 415 parts per million (ppm), a concentration of CO,
in the atmosphere not seen for three million years.” The
industrial activities that our modern civilization depends
upon have raised atmospheric CO, levels from 280 ppm
to more than 400 ppm in the past 150 years.”” Even worse,
the increase of CO, is turning exponential: the concentra-
tion of CO, rose by an average of 2.5 ppm over the past
decade, but the increase from 2018 to 2019 will likely prove
to be around 3 ppm.*

Ultimately, the planet’s temperature depends on the
atmospheric level of CO,.” This connection between CO,
and temperature is clear. For example, 18 of the 19 warm-
est years recorded have all occurred since 2001, with the
exception of 1998.% 2016 was the warmest on record,*
and 2017, 2015, and 2018 were the second-, third-, and
fourth-warmest years, respectively.” In short, “[t/he speed
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and extent of current global warming exceeds any similar
event in the past 2,000 years.”*

This development is not sustainable.”” Hundreds of
millions of people are already exposed to climate change
risks.”® These include continually rising temperatures,
longer frost-free seasons (but also longer growing seasons
in some areas), changes in precipitation patterns, more
droughts and heat waves, stronger and more intense hur-
ricanes, an ice-free summer Arctic by 2050, and a sea-level
rise of up to four feet by 2100.%

Regional effects in the United States include, for the
Southwest, increased heat, drought, and insect outbreaks,
all linked to climate change and increasing wildfires.”’
Further effects are declining water supplies, reduced agri-
cultural yields, health impacts in cities due to heat, and
flooding and erosion in coastal areas.’’ In the Midwest,
residents should expect extreme heat, heavy downpours,
and flooding to affect infrastructure, health, agriculture,
forestry, transportation, air and water quality, and more.”
Climate change will also exacerbate a range of risks to the
Great Lakes.*

Not only are rising temperatures triggering more
extreme weather events around the world, but “[c]limate
change [also] poses a major threat to human health and
is already having a global impact by spreading infectious
diseases and exacerbating mental health problems.”** Even
a small rise in temperatures can cause health problems
such as cardiovascular and respiratory diseases.”> The New
England Journal of Medicine suggests that rising global
temperatures could also lead to many more deaths than
the 250,000 per year that the World Health Organization
predicted just five years ago.>® Even new mental problems
such as “solastalgia”—the distress that is produced by envi-
ronmental change impacting people while they are directly

connected to their home environment®’—and “climate
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anxiety” or “eco-anxiety” have become such a concern
that the American Psychological Association has created
a 69-page climate change guide to help mental health care
providers deal with patients experiencing problems coping
with climate change reality.*®

We have ourselves to blame for this problem since cli-
mate change is anthropogenic. In its Fifth Assessment
Report, the Intergovernmental Panel on Climate Change
(IPCC), a group of 1,300 independent scientific experts
from countries all over the world under the auspices of the
United Nations, concluded that the probability that human
activities over the past 50 years have warmed our planet is
above 95%.% This is as close to consensus as we can rea-
sonably expect to be as that word is only used exceedingly
rarely in the scientific community.*

In 2015, the world community adopted the Paris Agree-
ment with an agreed-upon goal of limiting the global tem-
perature increase to 1.5-2 degrees Celsius (°C) warmer
than in pre-industrial times.*’ However, the world is
already 1.2°C warmer than it was during pre-industrial
times.*> Whereas some climate scientists have warned that
the window of opportunity for meeting this goal is closing
very soon and that the world has only 12 years until carbon
emissions reach “a point of no return,” others have clari-
fied that the IPCC report in which the 12 years were men-
tioned did not state that we have only 12 years left to save
the world.*> Rather, “[tlhe hotter it gets, the worse it gets,
but there is no cliff edge.”* The IPCC scientists gave the
world 12 years “to speed-up and scale-up the actions” to
cut emissions before they start “spiraling out of control.”

As the climate warms, moisture and precipitation lev-
els are changing, with wet areas becoming wetter and dry
areas becoming drier.* Rising temperatures and earlier
spring snow melts cause soils to be drier for longer, increas-
ing the likelihood of drought and a longer wildfire season,
particularly in the western United States.”” While fires are,
of course, an integral part of many ecosystems and the
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earth system as a whole, humans have changed fire regimes
globally and throughout the United States.*

Wildfires in the western United States have been increas-
ing in frequency and duration since the mid-1980s.* In
California, one in four residents already live in a “high-
risk” wildfire area.>® Between 1986 and 2003, wildfires
occurred nearly four times as often, burned more than six
times the land area, and lasted almost five times as long
when compared to the period between 1970 and 1986.!
On average, wildland fires annually burned a 70% greater
area from 2000 to 2005 than in the 1990s.* Hot, dry con-
ditions also increase the likelihood that wildfires will be
more intense and long-burning.”

The costs of wildfires, in terms of risks to human life and
health, property damage, and state and federal dollars, are
devastating, and they are only likely to increase unless we
better address the risks of wildfires and reduce our activi-
ties that lead to further climate change.’® The average fed-
eral funding for suppression and wildland fuel treatments
increased from $1.3 billion annually during 1996 to 2000
to $3.1 billion during 2001 to 2005.” Fires are not only
becoming more destructive and more costly in the United
States, but they are a global problem as well.>¢

Climate change will further increase fire frequency in
the future, including in the WUL The basic distinction
between land areas that are recognized as WUI in contrast
to wildland areas is the presence of structures.’® The WUI
has been defined as the area where houses and wildland
vegetation meet or intermingle, and where wildfire prob-
lems are most pronounced.”” Experts further divide the
WUI into areas where buildings are in close proximity to
large contiguous patches of flammable vegetation (“inter-
face”), and areas where buildings are interspersed with
flammable vegetation (“intermix”).%

When houses are built close to forests or other types of
natural vegetation, they pose two problems related to wild-
fires.! First, there will be more wildfires due to human igni-
tions. Second, wildfires that occur will pose a greater risk
to lives and homes, they will be hard to fight, and letting
natural fires burn becomes impossible. The WUI in the
United States grew rapidly from 1990 to 2010 in terms of
both the number of new houses (from 30.8 to 43.4 million;
41% growth) and land area (from 581,000 to 770,000 kilo-
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14, 2019, hteps://www.latimes.com/local/lanow/la-me-california-braces-
for-new-wildfires-20190614-story.html.
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meters squared (km?); 33% growth), making it the fastest-
growing land use type in the conterminous United States.
Housing within burned areas increased by 202% between
1990 and 2010.° The vast majority of new WUI areas were
the result of new housing (97%) and thus not related to an
increase in wildland vegetation.®> New WUI area totaled
189,000 km?, an area larger than the state of Washington.*

In the United States, approximately one in three houses
and one in 10 hectares are now located in the WUL® Cali-
fornia has the greatest number of threatened and destroyed
buildings.®® These WUI growth trends will exacerbate
wildfire problems in the future.” The problem is not only
an American one; the WUI wildfire issue has also been
analyzed in, among other nations, Argentina, Australia,
France, Lebanon, South Africa, and Spain.®®

Rampant WUI growth demonstrates that the social and
economic factors that together propel WUI growth are
strong. WUI areas are attractive places to live because of
affordability and ready access to natural settings and recre-
ation. Since climate change projections indicate that condi-
tions favorable for wildfires will occur more frequently in the
future, increased wildfire ignition rates due to WUI expan-
sion will initiate more wildfires in vegetation that is more
susceptible to the spread of fire, leading to more widespread
fires and possibly more severe fire behavior. This suggests
that WUI growth and climate change together will com-
pound the existing problems with wildfires in the WUL®

This problem is particularly dire in California with its
already existing heat and fire problems. Thirteen of the
worst 20 fires in California’s history burned since 2000.7
In 2018 alone, more than 240,000 acres burned in Califor-
nia, killing several dozen people including six firefighters.”
Equipment owned by California’s three largest utilities
ignited more than 2,000 fires in 3.5 years—a time span in
which state regulators also cited and fined the companies
nine times for electrical safety violations.”” These fires are
obviously extremely costly.

The 2018 Camp Fire, for example, was the most
destructive wildfire ever and the costliest single natural
disaster in the world for insurers, resulting in $12.5 billion
in covered losses.”® It also killed 86 people and destroyed
14,000 homes along with 500 businesses and 4,300 other
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buildings.”* PG&E has been linked to this and a series of
other wildfires in California and, because of the resulting
liabilities amounting to the billions of dollars, filed for
bankruptcy in January 2019.> Among other things, this
led to the rapid drafting and adoption of A.B. 1054, which
is changing the legal liability landscape for electric utilities
in California, as will be analyzed next.

Il. Pre-A.B. 1054 Utility Liability

Under the California Constitution, private property may
be “taken” or damaged for public use only when just com-
pensation is provided.” If a public entity damages private
property in pursuit of a public purpose without compen-
sating the property owner, a property owner can bring an
inverse condemnation suit to seek compensation.”” As sev-
eral courts have explained, the policy underlying inverse
condemnation is “that individual property owners should
not have to contribute disproportionately to the risks [or
costs] from public improvements made to benefit the
community as a whole.””® Rather, such costs should be
“distribute[d] throughout the community . . . to socialize
the burden . . . that should be assumed by society.””

Although private utilities are not public entities, several
courts in California have nonetheless held investor-owned
utilities (IOUs) liable under this doctrine, arguing that
they should be treated as public entities because they have
a state-granted monopoly, provide a public service, and
can raise rates to spread the costs associated with that ser-
vice among all beneficiaries.** In California, inverse con-
demnation operates as a strict liability regime in the fire
context: a utility pays for damages even if not negligent.®!
Accordingly, the utility company may also be held liable
for costs related to a wildfire involving its equipment even
when the company has followed all existing safety regula-
tions.®” With possibly one exception, no other state allows
for inverse condemnation with strict liability.®

In short, property owners can seck compensation for
property damage from wildfire through the application
of inverse condemnation when it is determined that the
utility’s equipment was the cause of ignition, regardless
of whether or not the utility has been negligent. Some
have argued that, ideally, this provision would have been
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75. Id.
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removed with A.B. 1054,% but that was not to happen, as
will be analyzed next.

I1l. A.B. 1054: Major Utility Reform,
but Strict Liability Remains

On July 8, 2019, A.B. 1054 passed the California Sen-
ate with 31 yes votes, 7 no votes, and 2 no votes recorded
(NVR) votes.®> On July 11, 2019, it passed the California
Assembly with the required supermajority of 63 yes votes,
10 no votes, and 6 NVR votes. * As an “urgency statute,”
it took effect immediately.®”

The bill establishes a $21 billion Wildfire Fund to help
utilities pay more quickly for claims from the victims of
catastrophic wildfires occurring on or after January 1, 2019,
in order to allow cost recovery if the costs and expenses are
“just and reasonable after consideration of the conduct of
the utility.”®®

Under one provision in the bill, a cash loan of up to
$10.5 billion is available if the electrical corporation apply-
ing for funds has not been part of any insolvency proceed-
ing, is not on criminal probation, and meets a number of
other conditions.* A second option offers a cash loan of up
to an additional $10.5 billion from a new funding scheme
if a non-insolvent utility has earned a safety certification
before wildfire season and has contributed to the plan
before the fire.”® To qualify, companies must tie executive
compensation to measurable safety metrics, and may even
tie as much as 100% of incentive compensation to safety
performance and deny all incentive compensation in the
event the electrical corporation causes a catastrophic wild-
fire that results in one or more fatalities.”

Costs and expenses to be paid out of the fund must be
“just and reasonable, after consideration of the conduct of
the utility, including consideration of specified factors.”**
Half of the money for the fund will come from ratepayers
and half from the utility companies.”

Before utilities can participate in the fund, the utili-
ties must spend a combined $5 billion over three years
to reduce wildfire risks, a figure that is much higher than
what the utilities are already spending.”* This requirement
adds to Senate Bill 901 of 1998, which provides for funds
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89. Assemb. B. 1054, ch. 79, §§3288(a), 3291-92 (Cal. 2019); Luna, supra
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of $1 billion over a five-year period for fire-protection
efforts and regulatory relief to reduce financial exposure
for utility companies.” Gov. Gavin Newsom’s administra-
tion had been criticized as recently as June 2019 for failing
to address wildfire prevention sufficiently.”®

Under A.B. 1054, the utilities can bill ratepayers for
the mitigation expenditures, but unlike most utility costs,
the utilities will not be able to earn profits on the spend-
ing.”” Comprehensive mitigation plans must be submit-
ted at least once every three years.”® The bill also requires
PG&E to find a way to pay for previous wildfires and exit
bankruptcy by June 2020.” The utility is still working on a
bankruptcy plan, although a group of its bondholders just
submitted a plan that would pay $18 billion to fire victims
for their existing claims.'”

The funding will, in large part, come from ratepayers
and shareholders of the three major utilities, but only to a
limited extent from the utilities themselves.'”" Utility rates
as such will not go up to help pay for the fund."”> However,
2 $2.50 per month charge paid by ratepayers since the 2001
energy crisis will be extended for another 15 years.'”

Smaller regional utilities would be allowed to contribute
to and pull money from the wildfire fund along with the
big investor-owned companies.!” The fund is allowed to
purchase reinsurance to allow it to pay claims exceeding
the $21 billion in the fund itself.!®

The administrator of the fund operates under the over-
sight of the California Catastrophe Response Council pur-
suant to §8899.70 of the California Government Code.!%°
The bill also establishes the California Wildfire Safety
Advisory Board, which advises and makes recommenda-
tions related to wildfire safety to the Wildfire Safety Divi-
sion.'” As for the oversight of the utility companies, the
California Constitution establishes the California Public
Utilities Commission (CPUC) and authorizes that com-
mission to exercise ratemaking and rulemaking authority
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over all public utilities, subject to control by the Califor-
nia Legislature.'’®

A. Initial Reactions to A.B. 1054

As with any new legislation, A.B. 1054 presents both advan-
tages and concerns. These will require further analysis over
time as the bill matures and is litigated. This section is thus
an initial look at some of the issues that were brought up
in the immediate time frame after the adoption of the bill.

First, utilities are a necessity whether or not they could
and should have acted differently in the past. They simply
cannot be allowed to go under.'”” Ratepayers are not better
off by having utilities in bankruptcy or near bankruptcy.'”
Fire victims are also not better off trying to recover their
losses from bankrupt companies.'"! PG&E is already in
bankruptcy and the other two major California utilities,
Southern California Edison and San Diego Gas & Electric,
border on junk-bond status."'? That has a real cost to Cali-
fornia ratepayers."” Addressing fire liability will go a long
way in stabilizing the financial markets on which utility
securities are traded and helping them get back on track.'

Further, victims of wildfires have been failed by the pre-
vious scheme, as have utility customers (who have not been
able to get electricity for extended periods of time), work-
ers, and the California clean energy agenda.'™ The bill will
help rectify that situation. The $5 billion fire risk mitiga-
tion program on which the utilities cannot earn a profit is
a positive development, as is the new Wildfire Safety Advi-
sory Board that will advise and make recommendations to
the Wildfire Safety Division at the CPUC.M

Utility rates will, as mentioned, not go up to help pay
for the Wildfire Fund, although utility customers for now
will have to continue paying a flat fee of $2.50 per month.
Thus, ratepayers may be said to have been helped in the
long run: if not for A.B. 1054, their rates would undoubt-
edly go up by an amount greater than $2.50 per month."”
Companies simply cannot pay for the costs involved in this
context alone.!®

Importantly, A.B. 1054 ties utilities’ executive com-
pensation to annual safety performance,'” which will lead
to greater and arguably much-needed accountability by
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top corporate management. There will be on-the-ground
audits; the CPUC’s penalty authority is increased; the utili-
ties will be required to hold a valid safety certification from
the CPUC before earning a presumption of prudence in
determining cost recovery, consistent with the standard
employed by the Federal Energy Regulatory Commission;
and conditions were placed on PG&E’s bankruptcy reor-
ganization plan, including resolving all of its liabilities to
past fire victims and requiring consistency with Califor-
nia’s climate and renewable energy standards.'*

The issue of executive pay and liability signals yet
another much-needed shift away from top corporate lead-
ers being able to, in some cases, simultaneously allow their
companies to implode while personally deriving unrea-
sonably high amounts of personal gains.'”" For example,
an analysis of federal data released by the American Fed-
eration of Labor and Congress of Industrial Organiza-
tions shows that America’s CEOs earned a staggering
average of $14.5 million in 2018 compared to the average
$39,888 that rank-and-file workers made.'”> CEOs got a
$500,000 compensation increase compared to the previ-
ous year, while the average U.S. worker barely got more
than $1,000.'*® The average chief executive of an S&P 500
company earned 287 times more than his or her median
employee in 2018.1%

At the time of this writing, PG&E has not yet disclosed
how much its newly appointed CEO, Bill Johnson, will
earn, other than to say it will be made public later and
will be subject to approval of the bankruptcy judge.'” The
utility added that it sets executive pay in line with other
companies in its industry (which, in this context, is a cir-
cular argument), and that more than one-half of Johnson’s
incentive pay “will be directly tied to safety performances
and metrics.”'?® Former CEO Geisha Williams, who
resigned just before PG&E filed for bankruptcy in Janu-
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sorry this is radical—have too much money. There is such a thing.
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ary 2019, made $8.6 million in 2017."*” During years of
bailing out floundering companies, top management in
those same companies earned vast amounts of money. That
money could and should arguably have been spent on pro-
active rather than reactive measures in the electric utility
and other contexts.

The following concerns have been raised as well. First,
A.B. 1054 has been criticized for having been rushed
through too fast."”® Indeed, the complex, multibillion-
dollar legislation emerged only two weeks before being
passed. It went through two committee hearings and a
Senate floor vote in just a few hours on a single day, despite
concerns raised by wildfire victims, business lobbyists, and
consumer advocates. Much is still unknown about the bill.
On the other hand, the bill arguably had to pass quickly
as peak California fire season was about to start before
the legislature went on a one-month recess. Some senators
admitted that they did not fully understand or like all the
details of the 98-page bill, but felt that they had no choice
but to meet the time line.'*’

Of course, passing legislation in very short amounts of
time is nothing new in American history. Neither is pass-
ing legislation that the lawmakers themselves do not fully
understand. That, of course, does not necessarily mean
that the legislation is poor or cannot be improved upon by
future legislatures or court interpretations.

More seriously, A.B. 1054 has been called a bail out,'*°
with the ratepayers of the big three utilities contributing
via the $2.50 per month charge extension while, according
to Assembly member Gémez Reyes, utilities should be held
fully accountable for their own behavior and not pass on
costs to ratepayers, even in part.’”’ Assembly member Al
Muratsuchi was concerned before the bill’s passage that it
would open the window for ratepayers to be further sad-
dled by the ever-increasing wildfire cost.'” It is now clear
that the bill takes at least $10.5 billion from California
ratepayers to help utilities pay for wildfire costs, which crit-
ics say is an unfair burden for electricity customers with no
guarantees that the corporations will operate their systems
safely.!”® In short, too much of the financial burden argu-
ably still falls on millions of utility customers.”** To help
California’s largest utilities urgently stave off bankruptcy
from the costs associated with wildfires, there was little, if
any, focus on prevention efforts with the bill’s passage.'?

Some lawmakers wanted to see more in the deal by way
of funding, prevention, and preparedness.”*® For example,
nine lawmakers from both parties wrote a letter to Gov-
ernor Newsom asking that the package incorporate even
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more funding for wildfire prevention."” Further, “[w]e need
to protect ratepayers, make sure victims of the 2017-18 fires
are compensated and stabilize the utility market, but we
cannot ignore the other side of the equation and that’s pre-
vention and preparedness, which is not addressed,” Assem-
blyman Jim Wood said in a written statement.'*® Governor
Newsom himself believes that

the state needs to spend more money to harden homes in
fire-prone areas and educate residents about ways to man-
age their property to reduce the likelihood of burns—
funding which was omitted from the budget signed by
Newsom last month, a spending plan that dedicated
nearly $1 billion to emergency response, wildfire recovery
and prevention projects such as forest thinning.'”

Most importantly, however, the highly complex issue of
exactly who should pay for the increasing costs of future
wildfires that may be traceable to utilities has not yet been
resolved. Long-term solutions must focus on reducing
the underlying risk of wildfires. That will require a series
of reforms to fire-harden homes, businesses, and other
types of infrastructure to make structures more resilient;
to responsibly manage vegetation and development in
the WUI; and to deploy more clean, distributed energy
resources that can help consumers keep the lights on when
power lines are deenergized during high fire risk events.'*’
Ultimately, the issue of climate change should, of course,
be addressed from numerous angles including energy-effi-
ciency programs that reduce energy consumption and the
associated climate-warming pollution and fire dangers.'*!

B.  Strict Liability Standard Remains,
but Burdens of Proof Shift

Under A.B. 1054, utilities in California remain subject to
strict liability for the costs of wildfires started by utility
equipment whether or not they were negligent.'** Chang-
ing that liability standard was, as Governor Newsom made
abundantly clear, not on the table during this year’s discus-
sions although it had been suggested eartlier.'® Instead, the
bill introduced a new burden of proof regime. Under i,

the commission [is required] to find that an electrical cor-
poration’s conduct was reasonable if that conduct, related
to the ignition, was consistent with actions that a reason-
able utility would have undertaken in good faith under
similar circumstances, at the relevant point in time, and
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based on the information available to the electrical corpo-
ration at the time, as provided. The bill . . . provide[s] that
an electrical corporation bears the burden to demonstrate,
based on a preponderance of the evidence, that its conduct
was reasonable, unless it has a valid safety certification for
the time period in which the covered wildfire that is the sub-
Jject of the application ignited. If the electrical corporation
has that valid safety certification, . . . the electrical corpo-
ration’s conduct wlill] be deemed reasonable unless a party
to the proceeding creates a serious doubt as to the rea-
sonableness of the electrical corporation’s conduct. Once
serious doubt has been raised, the electrical corporation
[has] the burden of dispelling the doubt and proving the

conduct to have been reasonable.'%

Before the bill, the burden of proof remained on the
utilities to prove that they acted prudently.' Under A.B.
1054, the new certification process will now allow a util-
ity to be considered to have been per se reasonable unless
serious doubt is raised otherwise.'*® Only if serious doubt
is raised does the burden of proof shift to the electrical
corporation to dispel the doubt and prove that its conduct
was reasonable.'”” The safety certification thus shifts the
burden of proof away from the utilities, requiring outside
groups to question whether the utilities operated their sys-
tems reasonably.'*®

The inclusion of a reasonability standard, albeit only in
the context of the certification process, may be a hint at
a future shift to a fault-based standard to come. Further,
under the certification process, the fund acts as a second
insurance policy for the utilities, which only have to pay
back the money received if they acted unreasonably and
thus caused a fire." This is a major advantage for the utili-
ties since they obtain greater certainty about the ability to
charge ratepayers for wildfire liabilities.”

What is interesting in times of much-needed discussion
about reasonable CEO compensation, especially when cor-
porations fail despite high CEO earnings, is that the utili-
ties’ CEOs are responsible for the certification process.”
The exact legal parameters for and ramifications of this
remain to be seen, but this is a promising development.

Finally, even if the utilities have acted prudently, the
amount that the utilities would have to pay back would be
capped at 20% of their “base rate”—the total value of their
electrical equipment.” In PG&E’s case, it would effec-

tively cap the troubled utility’s reimbursement at about
$4.8 billion for future fires.”
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The question has been raised, however, whether as the
bill is currently framed, simply “presuming” utility rea-
sonability is letting the utilities off the hook too easily, or
whether the strict liability standard is becoming too unrea-
sonable in times of increasing fire risks.”* The S.B. 901
Commission on Catastrophic Wildfire Cost and Recovery
concluded that to protect ratepayers, the legislature should
replace California’s uniquely dysfunctional strict liability
rules for utilities with faule-based standards like those in
almost every other state (and that California incidentally
also applies to its flood control districts).” That would
ensure that wildfire damages are shared more broadly
(some will say equitably), as opposed to relying exclusively
on utilities and their customers to compensate victims
whenever utility-owned equipment is involved regard-
less of who and what else was responsible and to what
degree.”® What California is seeing is, in all likelihood,
a slowly shifting liability standard in this area away from
strict liability to negligence.

Strict liability is the imposition of liability on a party
without a finding of fault (such as negligence or tortious
intent).”” The claimant need only prove that the tort
occurred and that the defendant was at fault.”® The law
imputes strict liability to situations it considers to be inher-
ently dangerous.”™ The two best-known instances of com-
mon-law strict liability are cases in which the defendant
engages in some abnormally dangerous activity and those
in which the defendant manufactures'® a defective prod-
uct.' In both of those cases, liability may be imposed as a
matter of legal policy irrespective of the defendant’s fault.'*

However, comment k to the Restatement (Second) of
Torts exempts from this strict liability rule “unavoidably
unsafe products.” An unavoidably unsafe product is defined
by a hodgepodge of criteria and a few examples, such as
the Pasteur rabies vaccine and experimental pharmaceu-
ticals.'”” The comment also notes, however, that products,
where properly prepared and accompanied by proper direc-
tions and warnings, are neither defective nor unreasonably
dangerous.'®* Notably, where a seller has properly prepared
and marketed its products and “where the situation calls
for it, is not to be held to strict liability for unfortunate
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consequences attending their use, merely because he [or
she] has undertaken to supply the public with an appar-
ently useful and desirable product, attended with a known
but apparently reasonable risk.”'®

In contrast, negligence is the failure to behave with the
level of care that someone of ordinary prudence would have
exercised under the same circumstances.'® The behavior
usually consists of actions, but can also consist of omissions
when there is some duty to act (e.g., a duty to help victims
of one’s previous conduct).'

A.B. 1054 did not change the liability standard from
strict to fault-based. Should it have? Arguably yes. The
increased and still increasing risks of wildfires and climate
change more broadly are clear. They should be carried by
those continuing to act or zor to take appropriate, urgent
action in blatant disregard of such risks. Ultimately, those
are the voters electing representatives seeking office on
platforms of the stalling of much-needed climate change
action, feigned or real climate change ignorance, irrespon-
sible assertions of the causes of climate change, passing
on blame to other nations or action to future generations,
and in some cases even still outright denial. The connec-
tions between wildfires and climate change have been clearly
established. Action on one front—fire mitigation and suppres-
sion—without the other—broader climate change action—is
insufficient and irresponsible to everyone who is placed at risk
whether locally, nationally, or internationally.

Ata more localized and less political scale, however, people
who chose to build homes and live in the WUI despite the
now very well-known and publicized risks thereof should
be better prepared to individually bear or insure the costs of
wildfires caused by electric utilities in cases of non-negligence
by the utilities. We all need and want electricity. This should,
to a much greater extent than now, be produced by methods
that do not contribute even further to climate change.

This shift is beginning to happen, albeit too slowly. In the
meantime, the costs of wildfire should be internalized not only
by utilities in strict liability schemes disregarding whether or
not the utilities acted prudently, but to a greater extent by end-
consumers who add to existing risks by demanding electricity
to be delivered to an ever-increasing extent to the WUl in arid,
hot areas. After all, such end-users are the ones that demand
product delivery to areas that also results in increased costs for
people 7ot benefiting directly from anything but the delivery
of electricity to areas not at increased risks of wildfires.

If a utility has taken all reasonable precautions to pro-
duce and deliver electricity (apart from using underground
cabling that could alleviate much risk, but that is still too
cost-prohibitive for utilities'®), the number of reasons to
hold utilities to any higher standard than simple negligence
is diminishing. The negligence standard will still result in
utility liability if reasonable, industrywide standards for

165. RESTATEMENT (SECOND) OF Torts §402A(1) cmt. k (1979).

166. RESTATEMENT (SECOND) OF TORTS §282 (Am. Law Inst. 1965).
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168. Greater LA: Californias Big Utilities Vow to Spend Billions on Wildfire Mitiga-

tion, supra note 109.
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fire prevention have not been followed. A risk-sharing
scheme that places more of the risk on consumers should
not come as a surprise to anyone in the future. By now,
society in general should be shifting and nudged by factors
such as cost-sharing into accepting the true costs of climate
change. Certainly, parties knowingly placing themselves
in direct risk of wildfires should be better prepared to run
the risks appurtenant to doing so in the future.

As mentioned, the policy underlying inverse condemna-
tion in California is “that individual property owners should
not have to contribute disproportionately to the risks [or costs]
from public improvements made to benefit the community
as a whole.”'® These costs should, courts have found, “be
distribute[d] throughout the community . . . to socialize the
burden . . . that should be assumed by society.””® This con-
cern is still relevant, but only to some extent. The converse is
also highly relevant here: when we as a society keep ignoring
climate change realities and keep moving into the WUI in
this country and beyond, environmental justice concerns call
for the heaviest burden in this context to be placed on the par-
ties that most directly benefit from the services provided (i.e.,
inhabitants of the WUI) and all ratepayers as such.

Further, the Restatement exempts from the strict liability
rule unavoidably unsafe products that are neither defective
nor unreasonably dangerous. Electricity equipment failures
caused by issues outside the reasonable control of a utility that
has acted prudently within industry standards should argu-
ably not place the utility at strict liability. Electricity delivery
is a must; it is not “unreasonably dangerous” in today’s world.
In particular, the Restatement points out that “where the situ-
ation calls for it, [a seller] is not to be held to strict liability
for unfortunate consequences attending the [product] use,
merely because he [or she] has undertaken to supply the pub-
lic with an apparently useful and desirable product, attended
with a known but apparently reasonable risk.”

As unfortunate as the costs of wildfires are, especially
in the WUIL, it could reasonably be argued that the utili-
ties merely supply the public with a useful and desirable
product that is not without risk, but for which the general
public does not want to pay more. In fact, placing the bur-
den of increasing firefighting costs on all end-customers is
unfair, as will be demonstrated below. The end-consumers
who demand electricity to risky locations should be willing
to bear the risk thereof even though this will be a dispro-
portionate financial risk. Importantly, no other state than
California operates with an inverse condemnation scheme
that includes strict liability."”" It is becoming unreasonable
to expect utilities to remain strictly liable for wildfires in
California. That standard should be rethought as should
utility liability standards in general in those parts of the
world that already face severe wildfire problems.

On the other hand, lowering the risk from strict liability to
negligence may be condoning utilities 7oz sufficiently internal-

169. Pac. Bell Tel. Co. v. S. Cal. Edison Co., 208 Cal. App. 4th 1400, 1407 (Cal.
Ct. App. 2012); KOUSKY ET AL., supra note 16 (emphasis added).

170. See, e.g., Holtz v. Superior Court, 475 P2d 441, 444 (Cal. 1970).

171. KOUSKY ET AL., supra note 16.



Copyright © 2019 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

11-2019

izing the costs of wildfires caused by their equipment and per-
sonnel, and ignoring climate change and wildfire knowledge
available at its nascent stages through to the broadly available
and extensive current pool of scientifically established infor-
mation. Bailing out industries, as A.B. 1054 has been said to
do, has pros and cons that are outside the scope of this Com-
ment to examine in depth. Suffice it to say that industries
beyond, but certainly including, energy and transportation
providers have been on notice of changing trends and needs
for both products and product delivery methods for decades.
During those decades, top management in most bailed-out
companies earned vast amounts of money. That money could
and should have been spent on proactive rather than reactive
measures. This holds true for electric utilities as well.

Some burden-sharing among the stakeholders may be
desirable."”” It is certainly seen as fair by Vice President Phil
Harrington of Southern California Edison."” This, however,
raises the issue of exactly who the stakeholders are in this
context: the utilities only, taxpayers as well, and/or buyers of
homes in risk-prone areas?” In other words, should ratepay-
ers in low- or virtually zero-risk areas have to pay increased
rates for people who deliberately choose to live in dangerous
areas? That raises important issues of ethics and environmen-
tal justice.

IV. Ethics and Environmental Justice

Climate change has been described as a “perfect moral
storm” because it brings together three major challenges
to ethical action'”:

The first challenge stems from the fact that climate change
is a truly global phenomenon. Once emitted, greenhouse gas
emissions can have climate effects anywhere on the planet,
regardless of their source. This is often said to result in a pris-
oner’s dilemma or tragedy of the commons structure played
out between nation states: although collectively all countries
would prefer to limit global emissions so as to reduce the
risk of severe or catastrophic impacts, when acting individu-
ally, each still prefers to continue emitting unimpeded. At
the same time, there are skewed vulnerabilities: at least in the
short- to medium-term, many of the most vulnerable coun-
tries and people are those who have emitted the least his-
torically, and whose emissions levels continue to be relatively
low. This appears to be seriously unfair and casts a notable
shadow over both practical and theoretical efforts to secure
global cooperation.

The second challenge is that current emissions have pro-
foundly intergenerational effects. Emissions of the most
prominent greenhouse gas, carbon dioxide, typically persist

172. Kasler & Anderson, supra note 17.

173. Greater LA: California’s Big Utilities Vow to Spend Billions on Wildfire Mitiga-
tion, supra note 109.

174. Kasler & Anderson, supra note 17.

175. Stephen M. Gardiner & Lauren Hartzell-Nichols, Ethics and Global
Climate Change, 3 Narure Epuc. KNOwLEDGE 5 (2012), available at
https://www.nature.com/scitable/knowledge/library/ethics-and-global-
climate-change-84226631.
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in the atmosphere for a long time, contributing to negative
climate impacts for centuries, or even millennia. This too
seems unfair, especially if future negative impacts are severe
and cumulative. In addition, the temporal diffusion of cli-
mate change gives rise to an ethical collective action problem
that is even more challenging than the traditional tragedy of
the commons both in its shape and because normal kinds of
cooperation do not seem to be possible across generations.

The third challenge to ethical action is that our theoreti-
cal tools are underdeveloped in many of the relevant areas,
such as international justice, intergenerational ethics, scien-
tific uncertainty, and the appropriate relationship between
humans and the rest of nature. For example, climate change
raises questions about the (moral) value of nonhuman
nature, such as whether we have obligations to protect non-
human animals, unique places, or nature as a whole, and
what form such obligations take if we do. In addition, the
presence of scientific uncertainty and the potential for cata-
strophic outcomes put internal pressure on the standard eco-
nomic approach to environmental problems and play a role
in arguments for a precautionary approach in environmental
law and policy that some see as an alternative.””

The climate change problem often gets passed on to future
generations or from people who contribute heavily to climate
change to people in other parts of the world where people do
not, at least not per capita. However, the problem is also, at a
more localized scale, one of environmental justice. In the con-
text of wildfires and their resulting costs, this has become an
issue of some people imposing lifestyle costs—in this context,
life in the WUI—on people who do not have the means, abil-
ity, or desire to live in parts of the country that present very
well-known wildfire risks and costs. Further research should
be performed into the exact demographics of the WUL In
discussions, I often heard mentioned that wealthy, Caucasian
people are often the ones moving to the WUI expecting cost-
sharing by more disadvantaged people. However, my admit-
tedly limited research does point out that:

WUI residents come from many different social strata. Some
live in modest homes located where land is least expensive,
typically far from high-priced urban areas . . . At the other
end of the scale, spectacular homes are set in or within sight
of the most scenic natural settings. Where enclaves of such
homes exist, these, too, are in the WUL In between these
extremes, many suburbs and exurbs, whether exclusive
neighborhoods within reach of the city or affordable devel-
opments just beyond the expensive urban market, are also
WUTI areas. There are so many people living in the WUI—
approximately a third of the U.S. population—that few
generalizations are useful or valid. Instead, wide variation in
home construction, neighborhood characteristics, and the
residents themselves characterize the WUL!"7”

176. Id.

177. SEBASTIAN MARTINUZZI ET AL., U.S. DEPARTMENT OF AGRICULTURE, THE
2010 WiLpLAND-URBAN INTERFACE OF THE CONTERMINOUS UNITED
States (2015), available ar https:/[www.fs.fed.us/nrs/pubs/rmap/rmap_
nrs8.pdf.
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The demographic issue is interesting, but it still remains
true that the costs are not currently born equitably. More

and more people are moving into areas subject to greater
risk of fire,"”®

[blut the full costs of these actions are not borne by these
local actors. The federal government picks up between
one-half and two-thirds of the cost of protecting people
and property in the WUI by providing financial and
technical assistance to states and volunteer firefighters.
In effect, the federal government, the US taxpayer, picks
up the tab. It is classic case of the free rider and a good
example of moral hazard. Free riders are those who get
something for nothing—in this case the underwriting of
fire costs . . . We are effectively socializing the costs of
fires by having the federal government bear much of the
fire protection costs. The benefits, meanwhile, occur at the
local level for private individuals and developers."””

Environmental justice concerns necessitate rethinking
the inequitableness of the current distribution of the costs
of utility-caused wildfires across all end-consumers and
even private individuals who are not customers of utilities
in fire-prone areas as just described.

By way of background, the environmental justice move-
ment grew out of the civil rights movement.'® Thus, envi-
ronmental justice legal challenges are founded on civil
rights authorities, including Title VI of the Civil Rights
Act of 1964. However, claims of environmental injustice
can rarely be attributed to purposeful intent to discrimi-
nate against an affected racial or economic group, which is
a requirement in order to be able to support a claim under
the Equal Protection Clause of the Fourteenth Amendment
to the U.S. Constitution. Accordingly, few environmental
justice cases predicated on this constitutional theory pre-
vail. Environmental justice advocates thus commonly rely
on other legal theories that do not require proof of inten-
tional discrimination.

The U.S. Environmental Protection agency defines “envi-
ronmental justice” as the fair treatment and meaningful
involvement of all people regardless of race, color, national
origin, or income, with respect to the development, imple-
mentation, and enforcement of environmental laws, reg-
ulations, and policies. This goal will be achieved when
everyone enjoys . . . the same degree of protection from
environmental and health hazards, and equal access to the
decision-making process to have a healthy environment in

which to live, learn, and work.'®!

178. John Rennie Short, 7he West Is on Fire—And the U.S. Taxpayer Is Subsi-
dizing It, CONVERSATION, Sept. 23, 2015, http://theconversation.com/
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California was one of the first states in the nation to cod-
ify environmental justice in statute.'® Its S.B. 115 enacts
an environmental justice policy defining “environmental
justice” as “the fair treatment of people of all races, cultures,
and incomes with respect to the development, adoption,
implementation, and enforcement of environmental laws,
regulations, and policies.”'® Environmental justice “repre-
sents an aspiration towards a state where the racial compo-
sition and relative income of community members are no
longer indicators of the environmental pollution burdens
in their community.”’®* In separate statutes, the California
Environmental Protection Agency is required to conduct its
activities in a manner that ensures that environmental jus-
tice goals are attained.'

Examples of state-run environmental justice programs
in California follow. Attempts have been made to alleviate
extremely high pollution burdens in southeastern Pomona
where a significant number of residents live adjacent to, or
within, a particular industrial corridor."®® Forty-six percent
of the residents in this area have less than a high-school
diploma as their highest form of educational attainment.
Sixty percent of the households are linguistically isolated,
which means that everyone in the household over the age
of 14 speaks English “less than well.” Additionally, one out
of every three households in the area has an income of less
than $25,000 per year—well below the median household
income in California.

In Los Angeles, the Boyle Heights neighborhood is very
heavily polluted by vehicle emissions.”®” The neighborhood
is divided by Interstate 5, Highway 101, Highway 10, and
Highway 60, and the so-called East Los Angeles Inter-
change connecting these freeways is one of the busiest in
the United States. More than 500,000 automobiles and
trucks pass through Boyle Heights each day on the free-
ways alone. As a result, Boyle Heights residents experience
disproportionate burdens of pollutants. Boyle Heights resi-
dents are predominantly Mexican and Mexican American,
with pockets of Japanese American and Jewish residents.
Many of the older residents have less than a high-school
education, and much of the population is employed in the
service and manufacturing sectors. Thirty-seven percent
lack access to health insurance, and the median household
income of $33,250 is much lower than the city’s median
income of $49,745.

The Environmental Justice Legislative Agenda for
2019 of the nongovernmental organization California

182. California Environmental Protection Agency, Environmental Justice Pro-
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Environmental Justice Alliance features 16 bills that fur-
ther address energy, climate, air quality, transportation,
and drinking water and infrastructure improvements.'®®
“From anti-displacement protections in energy efficiency
programs to increasing zero emissions vehicles, these bills
keep equity at the center of California’s environmental
policies by bringing much needed benefits directly to dis-
advantaged communities.”"®

With A.B. 1054 and the continuation of the $2.50 per
month charge placed on all ratepayers regardless of their
location, the issue arises whether it is, indeed, fair for all
ratepayers, and thus also those in neighborhoods that are
not at great, if any, risk of wildfires to have to pay such a fee
for those people who choose to live in the WUI even with
the knowledge of the worsening effects of climate change
and the resulting fire risks. It is not. “Newcomers to the
interface tend be more educated, wealthy, and politically
connected and hence are a force that can make a lasting
effect on how resources are to be managed.”” Poorer peo-
ple, less educated people, and often people of color in urban
areas will have to pay the fee although they do not gain any-
thing from doing so other than, at best, the continuation of
electric services by an electric utility that might otherwise
have gone out of business. Because the same people are also
less politically connected, a significant risk of environmental
injustice exists here.

At first blush, $2.50 per month does not seem like much.
It is, however, important to recall that people in densely
built areas, which often included already disadvantaged
neighborhoods, already do not have incomes on par with
most other people in California, and even a small fee or
many small fees here and there make a difference. A wide
income discrepancy exists. Any fee imposed broadly on all
electric utility ratepayers places a disproportionate burden
on disadvantaged people as well as people of color (often,
those are overlapping groups thus presenting a compounded
problem). That violates notions of environmental justice and
ethical legislative development in times of climate change.

Instead, higher fees for electricity delivery should be
imposed on those people who live and build in the WUIL.
They voluntarily accept known and worsening risks. They
should be willing to internalize the true costs of their life-
style choices. Granted, some people move away from more
expensive urban areas to what at first blush appear to be
cheaper WUI areas for cost-saving reasons.

However, the notion of saved expenses often appears
to be false. This is the case where, for example, people end
up commuting to jobs in faraway urban areas instead and
having to spend less visible costs in the form of, for exam-
ple, increased vehicle maintenance and replacement costs,
expanded child care, or health care costs from extended

188. California Environmental Justice Alliance, 2019 Environmental Justice
Legislative Agenda, https://caleja.org/2019/08/2019-environmental-justice-
legislative-agenda/ (last visited Sept. 4, 2019).
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periods of stress and commuter dissatisfaction. Certainly,
to the extent increased firefighting costs and wildfires stem
from overdevelopment of the WUI, the time has come to
consider imposing the true costs of such development on
the users who benefit directly from it. It is not fair to impose
that burden on others who do derive little, if any, benefit
from such development.

Further, in addition to the $2.50 per month surcharge
and other likely or actual service increases, regulations and
enforcement schemes should make sure that utilities source
a certain and increasing percentage from renewable sources.
As mentioned above, under A.B. 1054, utilities are currently
required to adhere to California’s climate and renewable
energy standards.”" There is, however, nothing saying that
they could not, as a matter of sound public policy and law,
be required to go even further, especially if they are receiv-
ing taxpayer funds which, in effect, bail them out from their
prior poor positions in this area.

Climate change has known costs; in fact, we have
known about the onset of those costs for years, yet many
have chosen to ignore that and even the existence of cli-
mate change itself. Now the time has come to start paying
the unfortunate costs in this connection. We know there
will be many more in the future. The costs of fighting wild-
fires and destruction are external costs and benefits related
relatively directly to life in the WUI. Granted, some WUI
residents may not have been fully aware of the risks when
moving into the WUI, as much climate change science has
been established fairly recently and/or has been suppressed
by industry forces for a long time, but today, it is unreason-
able to claim ignorance.

Some grandfathering-in of some residents who have lived
in the WUI for a long time could be examined and imple-
mented in regulated utility payment schemes. People will-
ingly taking on the risks of living in the WUI should be
willing to pay a disproportionately higher burden for the
costs resulting from their choices with today’s knowledge of
such costs. They should also be required to do more to avoid
their homes burning to begin with. This will be examined
in the next section.

V. Mandate for Homeowners: PIGE/SD

Not all required or desirable legal developments concern
quasi-governmental entities such as electric utilities. Private-
sphere action and inaction remain hugely important to fire
prevention. According to experts, policymakers and land
managers have focused too much on alleviating the threat
of fire in the WUI and not enough on structure protec-
tion."” Few comprehensive laws or statutes exist in the
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United States addressing the threat of external ignitions on
structures.”” “One of the reasons for this lack of regulation
governing the private side of the WUTI is the American spirit
of individualism, which resents government interference in
closely guarded personal rights.””* However, reality shows
that the law in this area could and should be changed to
better reflect the challenges of combating wildfires in the
WUI and beyond.

In the United States, the prevailing interface model is
to evacuate people away from fire areas to get them out of
harm’s way."”” In California, for example, the usual prac-
tice is to require evacuations well ahead of the arrival of the
wildfire. However:

The problem with this model is that evacuation warnings
are often late to non-existent, leading to the deaths of inter-
face residents entrapped by fires on highways as they try to
escape . . . Many of our streets and freeways in the United
States are already beyond carrying capacity and when an
emergency evacuation is added to the situation, flecing
residents, in the case of wildfire, will be stuck in gridlock,
thereby exposing evacuees to being burned while sitting in
their vehicles.!”®

Fires also overrun evacuating people. There may simply
not be enough space on roads for both a large number of
private vehicles with people attempting to evacuate as well
as for fire engines. As the risk of wildfires increases in the
WUI and beyond, the stark reality is that there never will
be enough fire engines, trained and equipped firefighters,
or law enforcement personnel to be in every threatened and

evacuated neighborhood. Thus,

[wlildfires that start during periods of very high to extreme
fire danger will quickly overwhelm Fire Services, because
they will not be able to keep up with all the new ignitions
in the interface. It must be understood that there are hun-
dreds or thousands of engines . . . and tens of thousands to
hundreds of thousands of homes in the interface. There will
not be an engine at every home. The good news is that if
people prepare well for defensible space around their home
and have a fire-resistant home in a well-prepared neighbor-
hood, their property may survive a wildfire even when the

Fire Services are not available.””

From the standpoint of trafhic congestion during wildfire
emergencies alone, “residents can be much safer staying in

vegetation such as forest, woodland, and chaparral management, fuel reduc-
tion and risk management for different types of vegetation, fuels treatment,
surface and ladder fuels, and prescribed burning. REsources Lecacy Funp
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WILDFIRE 5 (2018), available ar https://www.law.berkeley.edu/wp-content/
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their ignition resistant homes, if their homes and yards are
indeed ignition resistant, and off the roads that are needed
for emergency vehicle ingress and egress.”””® Many people
are losing their lives trying to flee structures in which fire-
fighters are trained to seek shelter if trapped by a firestorm.
When the firefront passes, usually within several minutes,
able-bodied, properly dressed, and aware residents can
emerge from their homes with mops, buckets of water, and
garden hoses, and continue defending their homes. That
frees up important firefighting resources and ingress/egress.
‘The removal of able-bodied residents can often be detrimen-
tal to structure survival and public safety.

In fact, studies show that there is no difference in the
survival rates of structures protected by either homeowners
or firefighters. This of course does not mean that firefight-
ers would not suppress fires on prepared structures; quite
the opposite is true. “Firefighters are more likely to suppress
fires on these prepared properties where owners have dem-
onstrated an investment in their own protection.””” These
properties are also safer for firefighters to enter.

Currently, the role of residents in several U.S. locations
in the case of wildfires tends to be passive, not active.”*® The
new interface protection policy “Prepare: Go Early or Stay
and Defend” (P/GE/SD) was developed in Australia. The
strategic title implies that every resident in a certain fire dis-
trict prepares their property in advance to be fire-resistant,
regardless of whether they are going to leave early or stay.
Both Montana and California have adopted versions of
this model. Voluntary programs in these locations employ
a range of steps to be taken, such as voluntary home inspec-
tions, spring wildland fire training courses, and, notably, P/
GE/SD training with resulting photo identification cards
that certify the training and allow cardholders passage
through law enforcement roadblocks to get back to their
homes when fires occur.

However, guidelines regarding both building characteris-
tics and the vegetation around homes are rarely mandatory.*!
My research demonstrated no outright legal requirements
in the United States that homeowners make their homes
safe enough for sheltering during a wildfire. “Instead, vol-
untary efforts are promoted through fire outreach pro-
grams, including national programs (Firewise, Fire Adapted
Communities . . . and Fire Learning Networks. . . .), state
programs (e.g. California Fire Safe Council and Nevada’s
Living with Fire program), and local government and fire
department outreach efforts.”*** Further,

it is unclear how, where and when the different wildfire
outreach programs are active and if those patterns match
those of wildfire losses and residential development. Resi-
dential development in fire-prone vegetation is widespread
and continues even after destructive wildfire. Thus, regula-
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tions pertaining to WUI mitigation are often not adopted
until after wildfires destroy homes and are thus reactive.?*

Given the nature and extent of this known problem,
proactivity would be preferable. To proactively address the
lack of firefighting resources and the resulting costly loss
of homes, local jurisdictions should consider the desirabil-
ity of making P/GE/SD programs mandatory. While such
programs place greater responsibility with homeowners,
implementation studies demonstrate that there are clear
advantages to private individuals in having choices when
fast-moving wildfires threaten. By implementing and suc-
cessfully testing alternatives to the “evacuation only” model,
two fire districts in the United States have clearly demon-
strated meaningful benefits in having options for interface
survival—survival that includes the resident as an essential
participant.”*® These programs should be broadened to other
areas as well.

VI. Other Policy Tools Needed

As climate change continues to increase the risk and sever-
ity of wildfires and “[a]s WUI growth continues, there are
many management options and policy tools to consider for
addressing both wildfire and other environmental problems.
Justas WUI-related problems involve actors (e.g., homeown-
ers, community leaders) at many levels, so too must their
solutions involve actors at multiple levels (i.e., local, regional,
state, and national).”** For example,

communities and local jurisdictions could anticipate wild-
fires and environmental impacts more explicitly when plan-
ning future land use to avoid housing expansion in high-risk
wildfire areas and other environmentally sensitive areas.
State and federal agencies typically do not regulate develop-
ment directly, but can allocate resources to areas experienc-
ing rapid WUI growth, support local and regional planning
efforts, and provide important research data and informa-
tion to help communities adapt to fire-prone environments.
Agencies managing public lands could consider targeted pur-
chases of private inholdings to limit future housing growth
within the administrative boundaries of public lands, which
has been particularly rapid. . . . Past federal fire policy has
focused largely on fighting and preventing wildfires and on
fuel reduction, public outreach campaigns, and other actions.
Although laudable, such efforts are unlikely to be successful
by themselves, because housing growth is clearly the domi-
nant cause of WUI growth, as well as a major factor con-
tributing to wildfire occurrence and cost. As long as WUI
growth is unchecked, wildfire problems will likely worsen.?

WUI growth reflects an affinity for more closeness with
nature. The consequences and costs of such growth can hope-
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fully prompt discussions on how to sustain the highly valued
ecosystems in which so many people choose to live modernly.*”

In the United States, privatization has typically marked
the delivery of electricity. At the same time, we are as a nation
that often discusses energy independence from non-American
fossil fuel sources. The time may well have come to discuss
whether cities also need energy independence from private
utility companies such as PG&E. For example, the city of San
Francisco has recently offered to buy the electric distribution
and transmission lines that serve San Francisco.”®

In other words, public policy may shift away from the
typically already accomplished privatization, toward once
again making the delivery of energy a truly public matter. Of
course, doing so has several advantages and disadvantages that
are beyond the scope of this Comment, but one noteworthy
advantage would be the potential for avoiding the payments of
millions of dollars to private utility CEOs when such money
really should be invested in the future of renewable energy, not
lining the private pockets of already very wealthy individuals.

Insurance and reinsurance markets should also come to
encompass notions of sustainable insurance as these develop.
Regulators in California—the largest insurance market in the
nation and one of the largest ones in the world—have teamed
up with the United Nations to develop sustainable insurance
guidelines that will help address climate change-related disas-
ters such as extreme heat and large wildfires.”” California
Insurance Commissioner Ricardo Lara has announced that
the California Department of Insurance will work with ofh-
cials from the United Nations Principles for Sustainable Initia-
tive over the next year to develop a plan to confront California’s
many climate risks from an insurance point of view as well:

The California Sustainable Insurance Roadmap is envisioned
to pave the way for innovative risk management, insurance
and investment solutions that reduce climate risks and pro-
tect natural ecosystems. For example, new insurance products
could be developed to promote cooler streets and renewable
energy. In other countries, insurance solutions for coral reefs
and mangroves are emerging as these natural ecosystems
have been proven to significantly reduce wave energy and
buffer storm surge, reducing flood risk and protecting com-
munities. In this vein, insurance solutions for California’s
protective, life-supporting natural infrastructure—such as
wetlands and forests—could reduce climate and disaster risk
and present new opportunities.*"’

This road map is the largest collaboration between the
United Nations and the insurance industry, and is the
first time that the United Nations has partnered with an
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American state to create a sustainable insurance strategy and
action plan that would tackle the growing risks of climate
change. At a time when the U.S. federal government is still
highly recalcitrant toward urgently needed climate change
mitigation and adaptation action, it is promising to see that
subnational developments such as this present promising
and potentially viable alternative action. Much more of that
is needed.

VIl. Conclusion

As climate change leads to increasingly frequent and severe
on-the-ground effects in California and beyond, it is clear
that society needs to conduct realistic risk assessments in
relation to wildfires in the WUI Most land conversion
in the United States is for housing development. Fires are
bound to happen everywhere, but the risk is especially
severe in the WUI Consumers want and need electric-
ity. Somebody has to pay for wildfire liability, which, in
California, is still placed squarely with the utilities in a
strict liability scheme (inverse condemnation). After being
linked to a series of wildfires, PG&E filed for bankruptcy,
but utilities cannot simply cease to exist. A better legal lia-
bility and cost-sharing scheme has to be developed. Some
steps toward this objective have been taken.

The first change has already taken place in the form of A.B.
1054. The bill was passed in a somewhat rushed manner in
July 2019 and took effect immediately as an urgency statute.
It was a necessary improvement of a situation that simply was
not financially feasible. Of course, the bill has not yet been
litigated and has thus not yet fully matured. More research
into the issues analyzed here will thus be necessary over time
for further law and policymaking.

It is, however, clear that the bill brought about major util-
ity reform in some key areas: it includes a $5 billion down
payment on fire risk mitigation from IOUs on which they
cannot profit; ties utilities’ executive compensation to annual
safety performance, backed by on-the-ground audits and
increases the CPUC’s penalty authority; requires the IOUs to
hold a valid safety certification from the CPUC before earn-
ing a presumption of prudency in determining cost recovery;
establishes a $21 billion claims-paying insurance-like fund to
provide fast relief to victims of catastrophic fires paid in half
by the utilities and in half by all ratepayers; and shifted the
burden of proof away from the IOUs unless serious doubt is
raised about their prudency. But more is needed.

First, the strict liability scheme may have to be changed
to a fault-based standard. The desirability of holding utilities
responsible whether or not they have acted negligently may
simply be too harsh. If a utility has acted prudently and respon-
sibly within the parameters of what is to be expected in the
industry, but an accident or other unforeseen event happens,
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it is arguably unreasonable to still hold a utility liable for the
then-extremely costly consequences of providing a product
for which there is a strong demand.

Some of the cost-sharing burden in this context should, as
it now does under the bill, fall on the end-consumers. How-
ever, imposing costs on all end-consumers as a flat fee across
the board will result in ethical, environmental justice, and cli-
mate change responsibility issues that should be rethought.
Most importantly, already disadvantaged people should not
have to pay for the costs of as many better-off people volun-
tarily moving into risk-prone areas as is currently the case. On
the other hand, we have a// contributed historically to climate
change, the costs of which now have to be borne by somebody.
However, that somebody has to be identified in an equitable
manner. Passing on the hot potato will not be possible much
longer, if at all.

Consumers who continue demanding products and ser-
vices that are well known to contribute to climate change—
in this case energy derived from, for the most part, fossil
fuels—simply have to face the reality that there are costs of
doing so. Of course, in the case of energy providers, an urgent
shift to renewable and sustainable energy sourcing must also
happen soon. Consumers can help shift this by cognitively
driven demand, but regulators must also step in urgently here.
Often, they still fail to do so. This must change in California
and beyond. Laws must be adopted that require yet higher
percentages of renewable energy sources than what is often
the case so that we can, as a state, nation, and indeed world,
move away from fossil fuels in time to avoid catastrophic con-
sequences. We cannot simply keep discussing this; we need to
get to the end point soon.

Finally, more private responsibility in the form of mandated
hardening of homes in fire-prone areas must be required. Vol-
untary fireproofing guidelines are, as we see, either ineffective
or insufficiently effective. Society still reacts to climate change
and wildfire risks. We must shift to be proactive, not reactive.

In the words of former chair of the World Business Coun-
cil for Sustainable Development, Paul Polman, “[c]limate
change is sometimes misunderstood as being about changes
in the weather. In reality, it is about changes in our very way
of life.”?"" Our current lifestyle choices are not sustainable and
must be changed. It is already too late to avoid some of the
costs of climate change, but we must act as a responsible,
forward-looking society before matters get even worse. We
have limited time in which to reach this goal. Urgent action
is needed.

211. BrainyQuote, Paul Polman Quotes, https:/[www.brainyquote.com/authors/
paul-polman-quotes (last visited Sept. 4, 2019).

11-2019





