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isheries are tightly regulated under the broad Mag-

nuson-Stevens Act,' yet fish stocks widely remain

either stagnant or in decline.? Current management
tools are failing to ensure that fish populations maintain
the reproductive capacity needed to recover.” One of the
oldest and most widely used tools is minimum size restric-
tions.* Scientific evidence is mounting that minimum size
restrictions are undermining, rather than supporting, the
stability and recovery of fish populations.” Minimum size
restrictions require that undersized fish be discarded, even
though many discarded fish subsequently die and do not
benefit fish populations.® The high mortality of discarded
fish means that minimum size restrictions contribute to
bycatch.” Additionally, encouraging the removal of only
the largest individuals is having cascading negative impacts
on fish numbers because large fish are the best reproduc-
ers.® To improve fishery management, the continued use of
minimum size restrictions must be questioned.’

1. 16 U.S.C. ch. 38 §§1801 et seq.

2. NarioNAL OCEANIC AND ATMOSPHERIC ADMINISTRATION (NOAA) FISHER-
1ES, STATUS OF STOCKS 2015: ANNUAL REPORT TO CONGRESS ON THE STA-
tus oF U.S. FisHERIES 1, 1-3 (2016), https:/repository.library.noaa.gov/
view/noaa/15619.

3. Id; Lewis G. Coggins et al., Effects of Cryptic Mortality and the Hidden Costs
of Using Length Limits in Fishery Management, 8 Fisu & FIsHERIES 196
(2007); GOVERNMENT OF WESTERN AUSTRALIA DEPARTMENT OF FISHERIES,
FisueriES MANAGEMENT PAPER No. 279, PoLICY ON THE APPLICATION OF
Fisu S1ze Limrts IN WESTERN AUSTRALIA 1 (2016), http://www.fish.wa.gov.
au/Documents/management_papers/fmp279.pdf.

4. Minimum size restrictions restrict the retention of fish caught below a
certain specified size. Only fish larger than the minimum size may be kept
by fishers.

5. Coggins et al., supra note 3; Phillip B. Fenberg & Kaustuv Roy, Ecological
and Evolutionary Consequences of Size-Selective Harvesting: How Much Do
We Know?, 17 MoLecuLar Ecorogy 209, 217 (2008); GOVERNMENT OF
‘WESTERN AUSTRALIA DEPARTMENT OF FISHERIES, supra note 3, at 1.

6. Coggins et al., supra note 3.

7.  Bycatch is the capture and mortality of nontargeted fish species. Wesley S.
Patrick & Lee R. Benaka, Estimating the Economic Impacts of Bycatch in U.S.
Commercial Fisheries, 38 MARINE PoL’y 470 (2013).

8.  Coggins et al., supra note 3.

9. Id
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Acting on this mounting scientific consensus, foreign
jurisdictions have begun removing minimum size restric-
tions. In Norway, the restrictions, which require the discard
of undersized fish, have been replaced by a discard ban.™
Initially introduced to cover the commercial cod fishery,
the discard ban faced such overwhelming success that it
was expanded to cover all Norwegian fisheries." In West-
ern Australia, a Fisheries Management Paper published
in November 2016 notes that minimum size restrictions
assume that released fish survive, when in fact, post-release
survival is uncertain and often unlikely. The paper notably
states that “[there is no sustainability benefit for a size limit
if released fish have a low rate of postrelease survival.”
After a species-by-species review, Western Australia has
now abolished minimum size restrictions for many popu-
lar recreational and commercial fish species.

In the United States, the removal of minimum size
restrictions would potentially be attractive to a wide vari-
ety of stakeholders, including commercial fishers, recre-
ational fishers, and environmentalists, all of whom seek
the sustainable management of fishery resources. In addi-
tion to improving fishery management, the removal of
minimum size restrictions may be attractive in a political
climate where the removal of regulations is encouraged."
Nevertheless, minimum size restrictions remain one of
the most widely used tools in fisheries management in the
United States.

The scientific momentum pushing for the removal of
minimum size restrictions, international precedent for

10. Peter Gullestad et al., 7he “Discard Ban Package’: Experiences in Efforts to
Improve the Exploitation Patterns in Norwegian Fisheries, 54 MARINE PoL’y
1-9 (2015).

11. Id

12. GOVERNMENT OF WESTERN AUSTRALIA DEPARTMENT OF FISHERIES, supra
note 3.

13. Id.

14. Exec. Order No. 13771, Reducing Regulation and Controlling Regula-
tory Costs, 82 Fed. Reg. 9339, 9339-41 (Feb. 3, 2017) (“[Flor every one
new regulation issued, at least two prior regulations [must] be identified
for elimination.”).
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successful alternatives to minimum size restrictions, and
potential stakeholder support, all provide motivation to
remove minimum size restrictions in the United States.
This Comment will analyze how litigation can provide the
means to do so.

Litigation seeking the removal of minimum size restric-
tions could assert that such restrictions breach the national
standards set out in the Magnuson-Stevens Act.”” Under
National Standard 2 of the Act, it is incumbent on fish-
ery managers to utilize measures based on the best scien-
tific information available, and under National Standard
9, fishery managers must minimize bycatch to the extent
practicable.’® In addition, fishery managers can be chal-
lenged under the National Environmental Policy Act
(NEPA) for their failure to consider management methods
that are viable alternatives to minimum size restrictions."”

Part I of the Comment addresses the problems with
minimum size restrictions and considers potential alter-
natives. Part II introduces the Magnuson-Stevens Act
and the role of litigation and stakeholder input under the
Act. Part III discusses the procedural difficulty of litiga-
tion under the Magnuson-Stevens Act, including stand-
ing requirements and the obstacle of deference to agency
decisionmaking. Part IV addresses pathways for litigation
to remove minimum size restrictions under National Stan-
dards 2 and 9, and Part V explores the potential for litiga-
tion using NEPA. Part VI discusses legal challenges that
fishery managers may face after minimum size restrictions
have been removed. Part VII concludes.

l. Minimum Size Restrictions

A. The Problem With Minimum Size Restrictions

Minimum size restrictions are possibly the most common
regulatory technique for managing recreational and com-
mercial fisheries.”® Minimum size restrictions allow juve-
nile fish to be landed by fishers, but prevent them from
being taken (kept). Undersized fish caught by fishers must
be released under minimum size restrictions, while legally
sized, larger fish may be landed. The minimum size is usu-
ally set with reference to the size at which the fish species
first begins to spawn, generally allowing for at least one
spawning event before the fish can legally be taken."” Mini-
mum size restrictions also aim to prevent growth overfish-
ing, which occurs when the average size of harvested fish is
smaller than the size needed to maximize reproduction.?
Minimum size restrictions are adopted alongside total

15. Marian Macpherson et al., Judicial Remedies in Fisheries Litigation: Pros,
Cons, and Prestidigitation?, 9 OceaN & CoastaL L.J. 1 (2012).

16. 16 U.S.C. §1851(a)(2), (9).

17. 42 U.S.C. §4321. See, e.g., Flaherty v. Bryson, 850 E Supp. 2d 38, 71
(D.D.C. 2012).

18. Jessica A. Stephen, Comparison of Life History Parameters for Landed and Dis-
carded Fish Captured Off the Southeastern United States, 109 FISHERY BULL.
292 (2011); Coggins et al., supra note 3.

19. Stephen, supra note 18.

20. Id.
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catch limits, also called bag limits. Bag limits reduce the
total number of individuals taken from a fishery.

Under a minimum size restriction, it remains legal to
catch undersized fish, provided they are released.?’ As such,
minimum size restrictions are popular amongst recre-
ational fishers and regulators alike because they in no way
limit fishing effort, they merely affect what fish are taken
home at the end of the day.

Minimum size restrictions operate on two fundamental
assumptions: that most undersized fish caught and released
will survive and rejoin the population; and that the removal
of larger individuals is preferable to the removal of juvenile
fish.?? Yet contemporary scientific understanding is under-
mining the foundations of these assumptions. Specifically,
it has been shown that large numbers of released fish do not
survive, and that the removal of large individuals threatens
fish population stability and reproductive potential.

B.  Impact on Reproductive Potential and
Fish Populations

Minimum size restrictions encourage the taking of larger
individuals, yet research indicates these individuals are dis-
proportionately more important to the recruitment, and
therefore the recovery, of fish populations.? This in turn
leads to a reduced reproductive potential in populations,
as the mean fish age becomes younger.>* The importance
of large fish to the recovery of fish populations has led sci-
entists to advocate for maximum, rather than minimum,
size restrictions.”

Additionally, when the largest fish in a population
are preferentially removed, a practice called size-selective
harvesting, fish population dynamics change and the
remaining fish begin to mature earlier. Early maturation
in response to size-selective harvesting can lead to average
fish in a population becoming smaller. As smaller fish are
poorer reproducers, size-selective harvesting hampers the
ability of fish populations to recover from overfishing.>
Early maturation and smaller fish also leads to a reduction
in the overall weight of fish catches, with corresponding
negative economic and social impacts.”

C.  Fish Mortality

Minimum size restrictions are utilized on the assumption
that most undersized fish caught are returned to the water
alive and rejoin the population, yet the rate of mortality

21. Coggins et al., supra note 3.

22. DarvL McPHEE, FISHERIES MANAGEMENT IN AUSTRALIA 93-94 (2008).

23. Ricardo Beldade et al., Larger Female Fish Contribute Disproportionately
More to Self-Replenishment, 279 Proc. RovaL Soc’y B: Brorogicar Scr.
2116, 2116 (2012).

24. Paur K. DayTON ET AL., PEW OcEans CommissioN, EcoLoaicaL EFrects
oF FIsHING IN MARINE EcosysTEMs OF THE UNITED StaTes 12 (2002).

25. Beldade et al., supra note 23, at 2120.

26. Susan Lowerre-Barbieri et al., Assessing Reproductive Resilience: An Example
With South Atlantic Red Snapper Lutjanus Campechanus, 526 MARINE
EcorLoGy PrROGREss SERIES 125, 137 (2015).

27. Stephen, supra note 18.
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for caught and released fish—known as discard mortal-
ity—is generally unknown.?® Discard mortality is the
hidden cost of minimum size restrictions, and the rate of
discard mortality may outweigh any benefit from return-
ing undersized fish to the water.”” Nevertheless, as fisheries
globally are becoming more tightly regulated and fishing
effort increases, the number of fish caught and released is
also increasing.*

Barotrauma is a significant cause of discard mortal-
ity chiefly affecting reef fish.’’ Barotrauma occurs when
a fish’s gas bladder ruptures during capture, rendering it
unable to return to the bottom.? Other significant factors
causing discard mortality include an increased likelihood
of death due to stress, predation, damage from landing
(gear trauma), or a combination of these factors.”

Minimum size restrictions are often used in combi-
nation with bag limits to limit the fish that may be kept
by recreational fishers per day. However, there is no limit
to the number of undersized fish that can be caught and
released, and therefore no limit on discard mortality. The
number of legally sized fish retained by a fisher at the end
of the day will never accurately reflect the damage to a fish-
ery that a day of catch-and-release fishing has caused.

D.  Minimum Size Restrictions Cause Bycatch

Bycatch reduces the economic yield of fisheries due to the
discarding of marketable fish, which may in turn force
the early closure of fisheries.** There are two main forms
of bycatch: regulatory and economic.* Economic bycatch
refers to fish caught but thrown back to maximize the
value of the retained catch.’® Regulatory bycatch refers to
fish that would have been retained had retention not been
prohibited by regulations.?”” As regulatory bycatch includes
undersized fish that are illegal to retain, regulatory bycatch
is almost synonymous with minimum size restrictions.*
Some estimates are that regulatory bycatch accounts for
between 60% and 100% of discards, although estimate
ranges may substantially differ.”” Regulatory bycatch has
been estimated to cause a yield reduction in the United

28. Paul ]J. Rudershausen et al., Estimating Reef Fish Discard Mortality Using
Surface and Bottom Tagging: Effects of Hook Injury and Barotrauma, 71 Ca-
NADIAN J. FISHERIES & AQUATIC Sc1. 514 (2015).

29. Coggins et al., supra note 3.

30. Id.

31. Rudershausen et al., supra note 28.

32. Id.

33. Id.

34. Patrick & Benaka, supra note 7, at 474.

35. Donna R. Christie, Living Marine Resources Management: A Proposal for
Integration of United States Management Regimes, 34 ExvrL. L. 107, 138
(2004).

36. Id.

37. Patrick & Benaka, supra note 7.

38. NATIONAL MARINE FISHERIES SERVICE, MANAGING THE NATION’S By-
CATCH: PRIORITIES, PROGRAMS, AND ACTIONS FOR THE NATIONAL Ma-
RINE FISHERIES SERVICE i, iv (1998) (in scientific studies of discard rates,
proportions of fish discarded for being undersized are used as a proxy for
regulatory discards), https://www.fisheries.noaa.gov/national/laws-and-
policies/fisheries-management-policy-directives; see also Patrick & Benaka,
supra note 7, at 473.

39. Patrick & Benaka, supra note 7, at 473.
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States of $427.0 million, a loss of $4.2 billion in seafood
and related sales, a loss of $1.5 billion in income, and the
loss of 64,000 jobs.* Fishery management authorities have
recognized the problems posed by regulatory bycatch. In
Conservation Law Foundation v. Evans, the defendants,
fishery managers, recognized the cascading problems posed
by bycatch, stating that bycatch substantially increases the
uncertainty concerning total fishing-related mortality and
complicates efforts to rebuild threatened fish species.*

E. An Alternative Framework—*Full Retention

Fishery managers could reduce bycatch by removing mini-
mum size restrictions. This would mean that all fish caught
must be retained, and would count toward any bag limits.*
The removal or suspension of minimum size restrictions
is already practiced in a limited number of U.S. jurisdic-
tions as a method of reducing bycatch, chiefly in com-
mercial fisheries such as the Alaskan commercial halibut
fishery.®* Internationally, minimum size restrictions have
been removed in a number of jurisdictions.* In Western
Australia, fishery managers are reassessing the efficacy of
minimum size restrictions on a species-by-species basis and
minimum size restrictions are being removed for species
with high release mortality.

In Norway and the European Union, strategies employed
to reduce catch-and-release fishing and increase the reten-
tion of landed fish have led to a reduction in bycatch.“ In
these jurisdictions, minimum size restrictions are removed
as part of a wider framework referred to alternately as no-
discard or full retention.?” These jurisdictions support this
framework with a number of ancillary regulations, includ-
ing an obligation to land all catches, obligations for fishers
to move when encountering unwanted bycatch, and allow-
ance for the financial disposal of unwanted bycatch.*® In
a full retention jurisdiction, all fish caught must be kept
and counted against applicable quota or bag limits.* The
removal of minimum size restrictions, when coupled with
these ancillary full-retention regulations, creates a frame-
work that allows for very little bycatch and effectively

40. Id.

41. Conservation Law Found. v. Evans, 209 E Supp. 2d 1, 12 (D.D.C. 2001).

42. See id. at 14 n.28 (discussion of the interaction between bag limits
and bycatch).

43. News Release, Alaska Department of Fish and Game Division of Commer-
cial Fisheries, 2016 Groundfish Bycatch Regulations for State Waters and
State Managed Groundfish Taken in the Commercial Halibut Fishery in the
Eastern Gulf of Alaska 1 (Feb. 26, 2016) (full retention of demersal shelf
rockfish is required in federal waters in commercial fishery), htep://www.
adfg.alaska.gov/static/applications/dcfnewsrelease/ 642073466.pdf.

44. GOVERNMENT OF WESTERN AUSTRALIA DEPARTMENT OF FISHERIES, FISHER-
1ES MANAGEMENT PAPER No. 280, A Review oF Size Limits FOR FINFISH
IN WESTERN AUSTRALIA (2016), http://www.fish.wa.gov.au/Documents/
management_papers/fmp280.pdf.

45. Id.

46. KieraN KELLEHER, FOOD AND AGRICULTURE ORGANIZATION OF THE UNIT-
ED Nations, FAO FisHeries TECHNICAL PAPER No. 470, DISCARDS IN THE
WoRrLD’s MARINE FisHERIES: AN UPDATE (2005), http://www.fao.org/3/a-
y5936e.pdf; see also Gullestad et al., supra note 10, at 1-9.

47. KELLEHER, supra note 46.

48. Id.

49. Id.
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addresses the harm the activity of fishing causes, not just
to the targeted species, but to the ecosystem as a whole.*

Il. Litigation Under the
Magnuson-Stevens Act

A.  Background on the Act

The Magnuson-Stevens Act provides for the management
of fisheries within the 200-mile fisheries zone of the United
States.” Administered by the National Marine Fisheries
Service (NMES), the Act seeks to balance the use of fisher-
ies as an economic and cultural resource by maximizing
yield, and therefore maximizing the economic and social
benefits derived from fisheries.”” The sustainability of the
fishing industry, rather than the sustainability of fish spe-
cies, has been the focus of federal fishery management
since the Magnuson-Stevens Act was first developed.”

The purposes of the Magnuson-Stevens Act and other
guiding principles for fisheries management are codified in
10 actionable national standards at §1851(a)(1)-(10) of the
Act. Fisheries are managed by fishery management plans
(FMPs), and each FMP must be consistent with these 10
national standards for fishery conservation and manage-
ment.** Under National Standards 1, 2, and 9, FMPs must,
respectively, prevent overfishing while achieving optimum
yield; set conservation and management measures using
the best scientific information available; and adopt mea-
sures that minimize, and reduce the mortality of, bycatch.”
However, under National Standard 8, FMPs must also
consider the importance of fishery “resources to fishing
communities” and reduce adverse economic impacts on
those communities.*

FMPs are developed and regulations are proposed by
regional fishery management councils (RFMCs), eight
of which have been established to operate in regional
fisheries.”” The FMPs and supporting regulations are
then implemented by the supervisory agencies: the U.S.
Department of Commerce and National Oceanic and
Atmospheric Administration (NOAA) Fisheries.”® Litiga-
tion relating to FMPs is generally conducted against the
secretary of the U.S. Department of Commerce, while

50. Coggins et al., supra note 3.

51. 16 U.S.C. §1802.

52. 1d.§1851(a).

53. Robin Craig & Catherine Danley, Federal Fisheries Management: A Quanti-
tative Assessment of Federal Fisheries Litigation Since 1976, 32 ]. Lanp USE &
EnvrL. L. 381, 389 (2017).

54. 16 U.S.C. §1851(a); Conservation Council for Haw. v. National Marine
Fisheries Serv., 154 FE Supp. 3d 1006, 1015, 45 ELR 20065 (D. Haw.
2015).

55. 16 U.S.C. §1851(a)(1), (2), (9).

56. 1Id. §1851(a)(8).

57. Id.S§1853(b).

58. Id. §§1853(c), 1854(a)-(b) (council FMPs, FMP amendments, and pro-
posed regulations must be approved by the Secretary of Commerce and
implemented if consistent with the Magnuson-Stevens Act and other laws).
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responsibility for the management and administration of
FMPs falls on NMFS.”

In 1996, the U.S. Congress strengthened the Mag-
nuson-Stevens Act’s conservation authority by establish-
ing clear requirements for the prevention of overfishing,
rebuilding of overfished fisheries, and minimization of
bycatch in the Sustainable Fisheries Act.” The Sustainable
Fisheries Act was an amendment to the Magnuson-Stevens
Act, introducing more “ecologically-minded goals” that
were intended to facilitate the rebuilding of fish stocks.®!
To rebuild stocks, the Sustainable Fisheries Act focused on
the protection of habitat and the reduction of bycatch.®

B.  Litigation Versus Stakeholder Input

The Magnuson-Stevens Act is unique among environmen-
tal statutory schemes because it envisions a management
structure that was expected to operate with minimal liti-
gation.® Yet, there are a number of ambiguities within the
Act that have led to litigation, particularly after the intro-
duction of the Sustainable Fisheries Act, which increased
the importance of conservation in fishery management.®
After the Sustainable Fisheries Act was enacted, fisheries
litigation became so much more commonplace that NMES
managers became concerned about their ability to continue
effectively managing fisheries.”

The Magnuson-Stevens Act allows for stakeholders to
become involved in the creation of FMPs at the drafting
level.®¢ Regulatory authorities proposing amendments or
new regulations have a corresponding responsibility to
consult participants in the fishery to determine whether
the proposed amendments or regulations to an FMP would
be effective at minimizing bycatch.” As stakeholders are
generally part of the drafting process, it seems counterin-
tuitive that those same stakeholders would then bring liti-
gation against an FMP that was the result of a process in
which they were involved.®

Achieving the removal of minimum size restrictions via
stakeholder involvement would provide two key benefits.
First, if input at the stakeholder involvement level is suc-
cessful in having minimum size restrictions removed from
an FMP, this decision will be difficult to challenge in later
litigation. As demonstrated in Ocean Conservancy v. Evans,
if minimum size restrictions were removed at the amend-

59. Macpherson et al., supra note 15, at 2.

60. Sustainable Fisheries Act, Pub. L. No. 104-297, 110 Stat. 3559 (1996).

61. Craig & Danley, supra note 53, at 390.

62. Bycatch is a catchall term for wasted or unused fish that are landed and
discarded, or killed by discarded fishing gear. NATIONAL MARINE FISHERIES
SERVICE, supra note 37, at i, iv.

63. Craig & Danley, supra note 53, at 384.

64. Id. at 385.

65. Id. at 400 (citing H.R. Rep. No. 107-746, at 17 (2002)).

66. See, e.g., 16 U.S.C. §1852(h)(3).

67. Ocean Conservancy v. Gutierrez, 394 E. Supp. 2d 147, 159, 35 ELR 20208
(D.D.C. 2005); Conservation Law Found. v. Evans, 209 E. Supp. 2d 1, 14
(D.D.C. 2001).

68. Erin Ryan, Fisheries Without Courts: How Fishery Management Reveals
Our Dynamic Separation of Powers, 32 J. LaAND Usk & ENvTL. L. 431, 442
(2017).



Copyright © 2018 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

6-2018

ment stage of an FMP’s development on the basis of reduc-
ing bycatch, it would be extremely difficult for an opposing
stakeholder to have this removal judicially reviewed under
the Magnuson-Stevens Act or NEPA.®

Second, prior stakeholder involvement can play an
important role in later litigation. Recent case law suggests
that a failure to consult fishery participants about meth-
ods for reducing bycatch is a factor in finding breach of
National Standard 9.”° Courts have shown favor to plain-
tiffs that have attempted to influence fisheries regulations
at the council drafting level. Even if the stakeholder input
is unsuccessful, such early involvement may lead to courts
being more inclined to consider a plaintiff’s arguments.
In Greenpeace Action v. Franklin, the court noted Green-
peace’s failure to engage at the council level by making
submissions.”" Despite the appellate panel stating that they
“express no opinion” as to the propriety of choosing to sue
rather than submitting comments at an earlier stage, the
court nevertheless concluded that it could not characterize
the defendant’s actions as arbitrary “for failing to consider
views never presented to it.”7?

While all stakeholders in fishery management would
gain from better management techniques and the removal
of minimum size restrictions, the reality is that unani-
mous or even majority approval of removing minimum
size restrictions is unlikely. Recreational fishers generally
support minimum size restrictions, as it allows them to
continue to fish without any reduction in effort.”? Conser-
vationists, viewing minimum size restrictions as a viable
management tool, have brought litigation against NMFS
for removing minimum size restrictions.” While a greater
level of education about the lack of efficacy of minimum
size restrictions could change these positions, at present
there is an absence of consensus against minimum size
restrictions. As such, litigation against fishery managers
may be the more viable method of drawing attention to the
need to remove minimum size restrictions.

Litigation poses a potentially effective means for remov-
ing minimum size restrictions because the inconsistent
nature of the national standards provides a ready-made
source of conflict—few if any FMPs could hope to meet
all the national standards simultaneously.” By handing
over the “big unresolved policy questions about how to

69. See Ocean Conservancy v. Evans, 17 Fla. L. Weekly Fed. D762, 1, 63 (Fla.
2003) (plaintiffs failed to demonstrate that removal of minimum size re-
strictions was arbitrary and capricious).

70. Flaherty v. Bryson, 850 E Supp. 2d 38, 50 (D.D.C. 2012).

71. 14 E3d 1324, 1334, 23 ELR 20639 (9th Cir. 1992).

72. Id.

73. See, e.g., Mike Leonard, Anglers Are True Conservationists Who Deserve Bet-
ter Treatment by Federal Fishery Managers, AM. SPORTFISHING Ass'N, Nov.
2017, http://asafishing.org/message-government-affairs-time-update-fisher-
ies-management/; RECFISHWEST, REVIEW OF S1zE Limits FOR FINFISH IN
WESTERN AUsTRALIA (2017) (“While the biology and sustainability status
of a fish may support the removal or decrease in a Minimum Legal Length
(MLL), the importance and value of certain target species to so many
recreational fishers may not.”), http://recfishwest.org.au/wp-content/up-
loads/2017/02/REVIEW-OF-SIZE-LIMITS-FOR-FINFISH-IN-WEST-
ERN-AUSTRALIA. pdf.

74. Ocean Conservancy, 17 Fla. L. Weekly Fed. D762 at 43.

75. Ryan, supra note 68, at 443.
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balance the conflicting goals of fisheries management to
administrative oversight,” Congress handed a live grenade
to the regional councils, one that can be used effectively by
litigants.” Despite needing to find balance among a num-
ber of competing interests, regional councils are not them-
selves balanced. Specifically, regional councils have faced
criticism for lacking proper representation of all stakehold-
ers, particularly conservationists.””

Ill. Overcoming Procedural Difficulties

A.  Deference

Instituting judicial review of an agency’s decision to uti-
lize minimum size restrictions is a daunting task. Overall,
NMES has a winning record in litigation when it comes to
its management of federal fisheries.”® A key factor in this
is that the courts generally apply the “arbitrary and capri-
cious” standard to judicial review of an agency’s actions
undertaken pursuant to the Magnuson-Stevens Act.” This
standard looks only at the record that was available to the
agency making the decision at the time.® The standard is
deferential to an agency’s decisionmaking, and will only
question an agency’s work when there has been a clear
error in judgment.® As litigation using the national stan-
dards will challenge NMES’ interpretation of its responsi-
bilities and obligations under the Magnuson-Stevens Act,
the deference rule used in Chevron U.S.A., Inc. v. Natural
Resources Defense Council will apply.®

Courts will generally defer to an agency’s expertise on
issues of scientific uncertainty, as courts are not for under-
taking comparative evaluations of conflicting scientific
evidence.®> However, the courts will not merely act as a
rubber stamp for agency actions, for to do so would be
abdicating the judiciary’s role under the Administrative
Procedure Act.?* Even Chevron deference has its limits;
courts will not defer to the expertise of an agency when the
agency’s interpretation diverges from any realistic meaning
of the statute.”

This limit was reached in Natural Resources Defense

Council v. Daley, where the court found that the quota set
by the Mid-Atlantic FMC for the summer flounder harvest

76. Id. at 444-45.

77. Id.at 431, 446, 451.

78. Macpherson et al., supra note 14.

79. 5 US.C. §706(2)(a); Alaska Factory Trawler Ass'n v. Baldridge, 831 E2d
1456, 1460 (9th Cir. 1987). See generally Chevron U.S.A., Inc. v. Natural
Res. Def. Council, 467 U.S. 837, 14 ELR 20507 (1984) (full explanation
of the arbitrary and capricious standard).

80. Camp v. Pitts, 411 U.S. 138, 142 (1973).

81. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 1 ELR
20110 (1971).

82. Chevron U.S.A., Inc., 467 U.S. at 844.

83. American Oceans Campaign v. Daley, 183 E Supp. 2d 1, 4 (D.D.C. 2000)
(“It is not for the judicial branch to undertake comparative evaluations of
conflicting scientific evidence”).

84. Natural Res. Def. Council v. Daley, 209 E3d 747, 755, 30 ELR 20532
(D.C. Cir. 2000) (quoting A.L. Pharma, Inc. v. Shalala, 62 E3d 1484, 1491
(D.C. Cir. 1995)).

85. Id.
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“so completely diverges from any realistic meaning of the
Fishery Act that it cannot survive scrutiny under Chevron
Step Two.”*¢ The court’s findings were based on the assess-
ment that the quota set by the Mid-Atlantic FMC only had
an 18% likelihood of achieving the target fishing mortality
rate when expressed as a numerical value. The court held
that there must be at least a 50% certainty of achieving the
targeted fishing mortality rate to prevent overfishing.®’

B.  Standing

In an action under the Magnuson-Stevens Act, plaintiffs
bear the burden of showing standing at all stages of liti-
gation.* Environmental organization litigants have stand-
ing when their members would have standing in their own
right, the interests the organization is protecting are ger-
mane to the organization’s purpose, and the claim does not
require participation of individual members.*” The relevant
injury is not injury to the environment as a whole, but
injury to the plaintiff specifically.”® Actual and imminent
environmental injury is sufficient to establish standing,
provided that pleadings are supported by afhidavits from
local residents or those who frequent the area and whose
recreation and enjoyment of the area is threatened by the
subject of the litigation.”

There are a number of examples of litigants successfully
demonstrating standing in causes of action comparable
to a hypothetical challenge seeking the removal of mini-
mum size restrictions.”? In Center for Biological Diversity v.
Blank, the court granted an environmental group standing
to challenge the measures adopted for the management of
bluefin tuna, even where the quota had not been reduced.”
In Guindon v. Pritzker, the court granted standing to com-
mercial fishers seeking review of regulations that apply to
the recreational sector, as these provisions regulated the
amount of catch in the commercial fishery.”* As minimum
size restrictions affect the recreational fishery to a large
degree, it is not unforeseeable that commercial fishers may
seek, and be granted, review of an FMP containing mini-
mum size restrictions for recreational fishers. Commercial
fishers may be motivated to undertake such action as a
method of reducing bycatch, which in turn affects the rel-
evant commercial fishery.
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IV. Litigation Under the
National Standards

The issue of balancing the competing goals of fishery man-
agement has been a focal point for litigation under the
Magnuson-Stevens Act, providing an opportunity for liti-
gation seeking to remove minimum size restrictions.”

A. National Standard 9

The primary risk of using minimum size restrictions is
that by encouraging catch-and-release fishing, minimum
size restrictions increase bycatch, which undermines fisher-
ies management.”® As minimum size restrictions are syn-
onymous with regulatory bycatch, one potential basis for
litigation against the use of minimum size restrictions is
that they lead to significant regulatory bycatch.”” Growing
concerns about the strain bycatch places on U.S. fisheries
led Congtess to enact the Sustainable Fisheries Act, which
placed more onerous burdens on RFMCs and FMPs to
both monitor and reduce bycatch.”

The Sustainable Fisheries Act requires FMPs to rebuild
depleted fish populations as soon as possible.”” Under the
Act, FMPs have to establish and maintain monitoring sys-
tems for the ongoing assessment of the amount and type
of bycatch occurring in each fishery.'® Additionally, FMPs
must, to the extent practicable, minimize bycatch and
minimize bycatch mortality where bycatch is unavoidable
in all FMPs."" The Sustainable Fisheries Act has proven
one of the most litigation-generating additions to the Mag-
nuson-Stevens Act and many cases have been brought to
enforce the bycatch reduction requirements in the Sustain-
able Fisheries Act.'® A number of cases challenging the
bycatch reduction provisions of FMPs have been success-
ful, opening the door for future cases to challenge the use
of minimum size restrictions, generally on the basis that
they do not reduce bycatch to the extent practicable.'®

Courts have sided with plaintiffs undertaking such
litigation where there has been a total absence of consid-
eration of bycatch reduction methods. In Coastal Conserva-
tion Ass'n v. Gutierrez, the court found that an FMP failed
to reduce red snapper bycatch in breach of National Stan-
dard 9. The FMP at issue in Gutierrez was found invalid
for failing to address the reduction of red snapper bycatch
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in the shrimp fishery in any way.!”” The FMP had merely
stated that red snapper bycatch would be addressed in a
later FMP without any further specifics.'® Under the Sus-
tainable Fisheries Act, courts have put the onus on man-
agement authorities to question the sufficiency of bycatch
reduction methods they adopt into FMPs.!”

In Flaherty v. Bryson, the court rejected an FMP amend-
ment for failure to sufficiently address bycatch reduction.!®
While the amendment contained some bycatch reduction
methods, including closing part of the fishery to trawlers
for four months and an incidental catch cap on one spe-
cies, the court determined that these measures failed to
sufficiently reduce or consider reduction of bycatch.'” The
court found that the defendants had not produced rea-
soned analysis of the bycatch issue and, importantly, had
not sufficiently reviewed whether the proposed amend-
ment reduced bycatch to the extent practicable.'?

Reduction of bycatch to the extent practicable means
not simply reduction of bycatch for one species, but for the
entire FMP."" In this way, in contrast with the FMP at
issue in Flaherty, an FMP guided by a full-retention policy
would meet the requirements of reducing bycatch across an
entire FMP as it would necessitate the keeping of all fish
caught, regardless of species or whether they are targeted or
not. Regulations introduced to support the Magnuson-Ste-
vens Act stress the importance of routinely evaluating mea-
sures for bycatch reduction and acting even in the absence
of precise estimates of bycatch and bycatch mortality, and
these regulations would support reevaluation of the use of
minimum size restrictions.''?

In Pacific Marine Conservation Council, Inc. v. Evans,"
the court found that the failure to adopt a mandatory
bycatch reduction program was in breach of the Sus-
tainable Fisheries Act’s amendments to the Magnuson-
Stevens Act. Importantly, the court found that NMFS
breached the Magnuson-Stevens Act by failing to con-
sider potential bycatch reduction methods, one of which
was a cap on discards."*

The Sustainable Fisheries Act also introduced more
onerous requirements for FMPs to monitor bycatch reduc-
tion."” The court in Pacific Marine Conservation Council,
Inc. v. Evans found that NMFS failed to provide the nec-
essary bycatch monitoring as required by the Sustainable
Fisheries Act, and was thus in breach of the Magnuson-
Stevens Act."' Critical to its finding was NMES’ admission
that the current level of funding and the proposed observer
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program were insufficient to monitor the fishery at the
required level."”

Litigation to remove minimum size restrictions could
argue that minimum size restrictions breach National
Standard 9 for a failure to consider the extent to which
minimum size restrictions cause bycatch. This could take
the form of a failure to monitor the bycatch caused by min-
imum size restrictions, in line with the arguments made in
Pacific Marine Conservation Council, Inc. v. Evans. Addi-
tionally, litigation advocating the removal of minimum size
restrictions from FMPs could argue that potential bycatch
reduction methods, including the removal of minimum
size restrictions and replacement with a full-retention pol-
icy, had not been fully considered, similar to the arguments
that were used in Pacific Marine.

B. National Standard 2

Alongside National Standard 9, National Standard 2,
which states that such measures shall be based on the best
scientific information available, could prospectively be used
as the basis for litigation challenging the use of minimum
size restrictions."® As the damage caused by regulatory
bycatch, which is in turn caused by minimum size restric-
tions, is gradually becoming clearer with better monitor-
ing and scientific data collection, National Standard 2 may
increasingly become a valid basis for litigation in this area.
Fish stocks are inherently difficult to estimate and methods
of determining fish stocks and predicting their growth or
decline vary greatly and are consistently difficult to rely
on." The impact of bycatch and discard rate, as well as the
mortality of discards, are similarly difficult to determine.'

In recognition of this inherent scientific uncertainty,
National Standard 2 calls for FMPs to be written using
the best scientific data available, rather than requiring the
best possible scientific data.'” This unknowability, or scien-
tific uncertainty, means that fulfillment of National Stan-
dard 2 frequently requires that best practices be adopted
without knowing with certainty that the measures are nec-
essary. Courts have supported this precautionary principle-
infused approach to fisheries management that is invoked
by National Standard 2.

For example, in Conservation Law Foundation v. Evans,
the court concluded that once NMFS found a control
rule that was preferable based on the best available sci-
ence, remaining technical questions as to the rules need
not hamper introduction of the new rules.'”? In Nazural
Resources Defense Council v. Evans, the court criticized
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NMES for relying on bycatch mortality data that was 15
years old and found that relying on this data, which had
almost certainly changed, breached National Standard 2 of
the Magnuson-Stevens Act.'??

National Standard 2 has also been successfully invoked
to block regulations that are based on political compro-
mises, rather than available science.”?® In Hadaja, Inc. v.
Evans, an FMP that proposed a limited access scheme and
banned trawl fishing in favor of longline fishing was chal-
lenged.”” The agency admitted that the basis for the new
regulations was a compromise reached between two indus-
try groups.’® The agency argued that the limited access
scheme was passed after the corresponding data had been
analyzed, and the ban on trawl fishing was appropriate due
to the unknown mortality inflicted by trawl fishing.?”

Nevertheless, the court found that using a compromise
as the basis for an FMP rule breached National Standard
2.1 The court stated that there was a difference between
relying on incomplete evidence or deciding between con-
flicting evidence, and relying on no evidence.'” The regu-
lations foresee the use of incomplete information as the
basis for decisionmaking, but the court’s ruling in Hadaja
makes it clear that, when questioned, the exact scientific
basis for regulations must be identified.'®

Litigation to remove minimum size restrictions could
argue that minimum size restrictions represent a compro-
mise between recreational fishers and fishery managers,
as they allow legal high-grading: recreational fishers can
bring home fish large enough to be eaten, while authorities
can still impose bag limits. By invoking National Standard
2, future litigation could question the weight fishery man-
agers give to compromise-based regulation, and whether
managers correctly consider the harm caused by allowing
unlimited numbers of undersized fish to be discarded. As
in Hadaja, litigation could force fishery managers to pro-
vide the exact scientific basis for minimum size restrictions,
something that current scientific thinking indicates they
will be unable to do.

V. Litigation Under NEPA

Actions against NMES for breach of the Magnuson-Ste-
vens Act are regularly coupled with claims under NEPA.™
NEPA’s purpose is for government decisionmakers, chiefly
agencies, and regulatory authorities to consider the envi-
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ronmental impact of any proposed course of action.'®
Importantly, NEPA also mandates that alternatives to the
proposed action be explored prior to approval.'*® NEPA
claims are often separated into two parts: adequacy of con-
sideration of the environmental impacts and of the possible
alternatives.” Agencies have discretion regarding which
alternatives to include in an environmental impact state-
ment (EIS) or environmental assessment (EA).'5 Breach of
NEPA will be found when an EIS or EA omits alternatives
that could reasonably be ascertained, the implementation
of those alternatives is not remote or speculative, and the
alternatives are consistent with policy objectives for man-
agement of the area.!®

In NEPA actions, federal courts have found that injunc-
tive relief is appropriate, provided the remedies balance
environmental and societal interests.'”” In considering rem-
edies, consideration is given to the possible long-term envi-
ronmental effects of failing to award an injunction.”®® In
2006, Congress took steps to reduce the amount of fisher-
ies litigation brought under NEPA with the introduction of
the Magnuson-Stevens Fishery Conservation and Manage-
ment Reauthorization Act, by integrating NEPA require-
ments into the procedure for creating and disseminating
FMPs.'* However, pathways to employ NEPA in fisheries
litigation are still available, as illustrated in Flaherty.

A NEPA action would be appropriate to include in liti-
gation seeking the removal of minimum size restrictions,
as it would force consideration of alternatives like a full-
retention policy. In Flaherty, defendants argued that they
took the requisite “hard look” at the environmental impact
of an amendment to the FMP." The plaintiffs did not con-
test this, but argued that the defendants failed to consider
the impact of reasonable alternatives.! The court agreed
with the plaintiffs in Flaherty, finding that the defendants
did not provide any reasoned explanation for why they did
not discuss reasonable alternatives or the environmental
impacts of these alternatives in their EA.'2

Similarly, in American Oceans Campaign v. Daley, the
court found that the agency in its EA inadequately described
the impact of fishing practices and failed to consider a
broad range of alternatives.'® In Pacific Marine Conserva-
tion, the court found breach of NEPA by the administer-
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ing agency, finding that it was unreasonable for NMES to
fail to consider alternative bycatch reduction measures.!
NEPA claims are particularly relevant to actions under the
Magnuson-Stevens Act that seek to demonstrate breach of
National Standard 9, including any prospective action for
the removal of minimum size restrictions, because these
actions would focus on the lack of consideration given to
the reduction of bycatch by the imposition of a full reten-
tion policy.'

VI. Surviving Challenges to the Removal
of Minimum Size Restrictions

Whether minimum size restrictions are removed by liti-
gation or by stakeholder input, such a change will likely
attract opposition from nongovernmental entities, who
may seek to undertake litigation themselves to reinstate
the current status quo. Commercial and recreational fish-
ers often see minimum size restrictions as a legal method
of “high-grading,” the process by which less desirable fish,
usually smaller individuals of the targeted species, are dis-
carded when larger individuals are caught.’® As such, it is
possible that if an FMP were to introduce a full-retention
or similar method of discard management that removes
minimum size restrictions, some stakeholders may seek to
overturn this management system.

FMPs that remove minimum size restrictions may be
vulnerable to litigation, since courts have traditionally
favored minimum size restrictions as a method of manage-
ment that has a less detrimental economic impact on fishers
than a simple reduction in allowable catch. This is illus-
trated by Southern Offshore Fishing Assn v. Daley (1999),'7
where an FMP that reduced the allowable catch for some
shark species was challenged on the basis that NMFS had
acted to preserve sharks heedless of the human costs.'*® The
court was critical of NMES for failing to consider mini-
mum size restrictions, noting with favor the plaintiffs’ argu-
ment that NMFS should have given greater consideration
to alternatives to quota restrictions, including minimum
size restrictions.'” The court found that while the quotas
proposed for shark species were germane with the Mag-
nuson-Stevens Act’s conservation goals, the FMP failed to
assess and justify the economic impact on the plaintiffs and
other commercial fishers of reduced quotas.™

Interestingly for present purposes, NMFS has been in
the position of defending the removal of minimum size
restrictions before. In Ocean Conservancy v. Evans, an FMP
amendment suspended non-quota management mecha-
nisms, including minimum size restrictions and the count-
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ing of landings and dead discards against future quotas,
pending a stock reassessment.”' The plaintiff environmen-
tal groups challenged the amendment alleging that the
suspension of non-quota mechanisms was arbitrary and
capricious and violated National Standards 1, 2, and 9.

NMES argued that the emergency rule suspending
use of minimum size restrictions, which was at issue,
satisfied National Standard 9 because it suspended the
commercial minimum size, implementing separate quo-
tas for ridgeback and non-ridgeback sharks.”> NMEFS
argued that suspension of the commercial minimum size,
as well as the counting of dead discards against catch
quota, would minimize bycatch and incentivize selective
harvesting."” In defending their decision to suspend the
minimum size, NMFS pointed to the fact that a mini-
mum size limit can increase dead discards of sharks that
are under the minimum size and lead to increased fish-
ing effort for fishers who are chiefly catching undersized
sharks, resulting in overfishing.!>

These are the same arguments groups secking the
removal of minimum size restrictions could make in favor
of removing minimum size restrictions in litigation against
NMES. In Ocean Conservancy, it was conservation groups
objecting to the removal of minimum size restrictions. In
future litigation, it could be conservation groups seeking
the removal of minimum size restrictions and recreational
fishers objecting to their removal.

VIl. Conclusion

Fisheries management is a unique form of natural resource
management because all stakeholders, in a way, want
the same thing: sustainable fish populations. Yet, differ-
ing positions among stakeholders of how fish populations
should be divided and managed mean that the odds are
against a single effort removing minimum size restric-
tions. The complicated nature of the Magnuson-Stevens
Act’s regulatory framework and the prevalence of species-
specific regulations mean thousands of rules would need
to be changed. Moreover, litigation in the area has proven
difficult for plaintiffs, with scientific rationales successfully
changing the status quo only when “clear and convincing.”

Yet, the scientific arguments in favor of removing mini-
mum size restrictions are in fact clear and convincing. The
high mortality of released fish and the cascading negative
impacts of regulatory bycatch and size-selective harvesting
are well-established, and this damage flows to all fishery
users, whether conservationist, recreational, or commer-
cial fishers. There are a handful of cases that show that a
failure to consider the adequacy of current management
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techniques, or to consider alternatives, will not be tolerated
by the courts.

Full-retention fisheries demonstrate a preferable alterna-
tive to minimum size restrictions, but may require a host
of additional regulations to be effective. Nevertheless, if

the removal of minimum size restrictions can be meaning-
fully raised at the FMP level and taken to stakeholders, this
will not only increase the probability of such regulatory
changes being adopted, but will also increase the probabil-
ity that any future litigation will be successful.
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