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Summary

EPA’s operating budgets and staff size are at historically 
low levels, and the volume of its facility inspections 
and civil enforcement cases has dropped. The enforce-
ment resources available to state environmental agen-
cies have also declined considerably. At the same time, 
the regulatory and enforcement responsibilities of both 
EPA and state agencies have expanded significantly. 
In addition, too many of EPA’s new regulations have 
been rejected by reviewing courts on the ground that 
they fail to provide regulated parties with fair notice; 
beyond this, ambiguous regulations may preclude 
enforcement actions altogether or weaken the hand 
of Agency personnel in negotiating individual settle-
ments. To correct these problems, EPA’s top managers 
need to promote an Agency culture in which enforce-
ment and regulatory enforceability are given added 
importance. OECA should cultivate allies in DOJ 
and EPA’s 10 regional offices, fight for more resources, 
and train new members of the Agency’s enforcement 
staff in regulatory development. From the standpoint 
of environmental protection, the enforceability of new 
EPA regulations is absolutely critical.

Diligent and effective enforcement has long been 
recognized as a crucial component of effective gov-
ernmental regulation.1 To succeed, government 

enforcement programs must combine several elements,2 
including (1)  a sufficient number of skilled, disciplined 
enforcement personnel with appropriate expertise and 
good judgment, and (2) a set of regulations drafted so as 
to be understandable to all regulated parties, the agency’s 
own staff, and the public at large.3

This Article focuses on those two prerequisites to 
administrative agency enforcement success in the context 
of enforcement and regulation at the U.S. Environmental 
Protection Agency (EPA). In Part I, I consider the extent 
and consequences of EPA’s current staffing levels as they 
impact the day-to-day enforcement of federal pollution 
control requirements. In Part II, I describe the “action 
development process,” the standard set of procedures that 
EPA follows to compose and finalize new Agency regula-
tions. Part III provides some illustrations of a problem that 
continues to plague certain EPA regulations: the absence 
of fair notice to regulated parties as to what conduct is 
expected of them. In Part IV, I explore the organizational 
roots of this problem by describing the roles typically played 
by various EPA offices in developing new regulations, and I 
assess ways in which the Agency’s internal procedures and 
organizational arrangements inhibit the promulgation of 
clear, enforceable EPA regulations. I also offer suggestions 
for better ensuring clarity in the Agency’s final rules. Part 
V briefly concludes.

1. See Marver H. Bernstein, Regulating Business by Independent Com-
mission 224 (Greenwood Press 1977):

The attitude of a commission towards its enforcement responsibili-
ties affects its entire regulatory program. Unless it demonstrates a 
capacity to enforce its regulations, they will be honored more in 
the breach than in the observance. Those [regulated firms] who 
discover that violations go undetected and unpunished will have 
little respect for the commission and will violate regulations with 
impunity if it is to their financial or commercial advantage.

2. For a discussion of the components of effective enforcement programs, see 
Joel A. Mintz, Assessing National Environmental Enforcement: Some Lessons 
From the United States’ Experience, 26 Geo. Int’l. Envt’l L. Rev. 1 (Fall 
2013); and Joel A. Mintz, Measuring Environmental Enforcement Success: The 
Elusive Search for Objectivity, 44 ELR 10751 (Sept. 2014).

3. Bernstein, supra note 1, at 220.
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Progressive Reform, and a Fellow of the American Bar Foundation. 
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Alison Barbiero (NSU College of Law, 2017), and several present 
and former knowledgeable EPA officials, who requested that they not 
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I. Staffing Shortfalls and Routine EPA 
Enforcement Work

Over the past several years, the human resources available 
to EPA have precipitously declined . When adjusted for 
inflation, the Agency’s overall operating budget for 2014 
was below the level of funding provided in 19774; and from 
a historical high level of 18,110 full-time employees in fis-
cal year (FY) 1999, full-time staff has now dwindled to 
fewer than 15,000 people, as budget cuts, hiring freezes, 
and staff attrition have taken their toll .5 Moreover, EPA 
was not adequately staffed even when its human resources 
were at or near their apex .

As early as 1980, John Quarles, the first general counsel 
and deputy administrator, observed that “in the nine years 
of EPA’s existence, its manpower has roughly doubled while 
its program responsibilities have been multiplied by a fac-
tor of twenty .”6 Eleven years later, in an independent analy-
sis presented in testimony to the U .S . Senate Committee 
on Environment and Public Works, Richard L . Hembra, 
then-Director of Environmental Protection Issues at the 
U .S . General Accounting Office (now the U .S . Govern-
ment Accountability Office (GAO)), Office of Resources, 
Community and Economic Development, stated that dur-
ing the decade of the 1980s, EPA’s budget had been “essen-
tially capped,” despite considerable further growth in the 
Agency’s responsibilities . Hembra observed that in con-
stant (1982) dollars, EPA’s operating budget, which covers 
all programs except the Superfund and sewage treatment 
plant construction grants, “went from $1 .7 billion in 1979 
down to $1 .0 billion in 1983, and rose back up to $1 .7 
billion again in 1981 . Yet during this same period, EPA’s 
responsibilities grew enormously .”7

Regrettably, the insights of Quarles and Hembra went 
unheeded and EPA’s budget crunch actually worsened 
during the 1990s-2000s . During much of that 20-year 
period, the U .S . Congress mandated governmentwide 
cost-of-living adjustment raises for federal employees while 
failing to increase EPA’s overall budget allocations . This 
congressional approach, which attracted almost no public 
or news media attention, resulted in cutbacks in several 

4 . Robert Esworthy & David M . Bearden, U .S . EPA, Appropriations for 
FY2014 in Pub . L . No . 113-76, at 28 (2014), available at https://www .fas .
org/sgp/cvs/misc/R42520 .pdf .

5 . See U .S . EPA, Budget and Spending, available at http://www2 .epa .gov/pla-
nandbudget/budget; Robin Bravender, Workforce Shrinks to Level Last Seen 
in Late 1980s, Greenwire, Mar . 2, 2015 .

6 . Steven Cohen, EPA: A Qualified Success, in Controversies in Environ-
mental Policy (Sheldon Kaminiecki et al . eds ., 1986) .

7 . Observations on the Environmental Protection Agency’s Budget Request 
for Fiscal Year 1992, Statement of Richard L . Hembra Before the Senate 
Comm . on Environment & Public Works, GAO/T-RCED-9-14, Mar . 7, 
1991 . See also Funding for Environmental Protection: Comparing Congres-
sional and Executive Influences, 26 Soc . Sci . J . 289-301 (1989) .

EPA programs including enforcement . Moreover, during 
most of the same 20-year period, the number of Agency 
employees remained relatively stable though the economy 
of the United States—and the number of new, regulated 
sources of environmental pollution—further expanded 
dramatically .8 EPA was thus repeatedly forced to do more 
with less . In important respects, it was caught in a per-
petual game of catch up . In its enforcement efforts, the 
Agency experienced chronic declines in funding for such 
non-salary-related needs as travel money to support facility 
inspections, up-to-date computer systems and laboratory 
equipment, skilled contractor assistance, training of crimi-
nal enforcement agents, case development and litigation, 
and other important needs .

As problematic as EPA’s past staff shortages have been, 
however, the Agency’s resource predicament, both gener-
ally and in its enforcement program, has gone from bad 
to worse in recent years . As noted previously, EPA’s over-
all staffing level has now plunged to its lowest point in 
recent years . Along with the rest of the Agency, combined 
headquarters and regional enforcement staff has declined 
significantly . According to EPA’s internal records, from 
a historical high point of 3,646 full-time enforcement-
focused employees, the number of full-time employees who 
do enforcement work fell to 2,880 in FY 2015—approxi-
mately a 20% reduction overall .9 This recent decrease in 
enforcement personnel, in turn, has resulted in a major 
fall-off in the overall volume of enforcement and compli-
ance activities .

Several EPA documents manifest the troubling trend . 
For example, EPA’s 2014-2018 Strategic Plan projected 
major cutbacks in the volume of facility inspections, 
and in both new enforcement cases and the conclusion 
of pending enforcement cases—particularly when one 
compares this plan’s projections with the Strategic Plan 
for 2005-2009 . Specifically, the Agency’s current five-
year plan indicates that it expects to conduct an aver-
age of 6,200 fewer facility inspections per year than it 
had pledged to do during 2005-2009, and to initiate 
and conclude an average of 1,100 fewer civil cases annu-
ally . EPA’s most recent Strategic Plan also projected that 
during 2014-2018, the Agency’s enforcement work will 
result in an annual average reduction of 64 million fewer 
pounds of water pollution than it had projected it would 
annually reduce through its enforcement efforts during 
2005-2009 .10

8 . See Joel A . Mintz, Enforcement at the EPA: High Stakes and Hard 
Choices 130-31 (2012) .

9 . Internal records of Office of Enforcement and Compliance Assurance 
(OECA) and EPA regional enforcement staffing levels (on file with 
the author) .

10 . U .S . EPA, Fiscal Year 2014-2018 EPA Strategic Plan 38 (2014), available at 
http://www2 .epa .gov/sites/production/files/2014-09/documents/epa_stra-
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EPA’s most recent annual Enforcement Accomplish-
ment Report provides further evidence of enforcement 
output decline . According to that report, EPA conducted 
15,400 inspections of regulated facilities in FY 2015, well 
below the nearly 20,000 inspections conducted in FY 
2012 .11 Moreover, in 2015, the Agency initiated 2,380 civil 
enforcement cases and concluded 2,380 such cases, a sharp 
drop-off from the approximately 3,300 civil enforcement 
cases initiated and 3,300 civil enforcement matters con-
cluded in FY 2011 .12

Beyond inspections, case initiations, and case conclu-
sions, other important aspects of EPA’s work have also 
been adversely affected by its acute resource limitations . 
These include hiring qualified contractors to assist in the 
technical aspects of enforcement case development, pro-
viding compliance assistance to small businesses, redress-
ing noncompliance by smaller sources of pollution (whose 
cumulative harm to the environment may be substantial), 
upgrading EPA’s antiquated computer system, overseeing 
state enforcement efforts, and having the resources to treat 
regulated entities on an equal basis .

The numerous disruptive impacts of EPA’s loss of 
enforcement personnel can also be gleaned from off-the-
record comments that I received from private conversa-
tions with experienced EPA enforcement officials who 
asked to remain anonymous . One enforcement manager 
candidly told me: “We are running on fumes .” A techni-
cal expert declared: “We simply need more people here to 
get the job done .” And a long-time enforcement attorney 
stated: “We are now woefully understaffed in enforcement . 
It is frustrating and depressing .”13

Unfortunately, the decline in EPA’s enforcement 
resources has taken place simultaneously with large cut-
backs in the budgetary resources and enforcement capa-
bilities of a number of state environmental agencies . The 
Environmental Council of States (ECOS)—a nonprofit 
association that includes the leading environmental offi-
cials in most states—reported that in 2011-2012, some 
24 states reduced funding for their environmental agen-
cies . This overall decline in funding averaged $357,015 
per state .14 State resource constraints have led to hiring 
freezes, staff attrition, and layoffs, cutbacks in state out-
reach and technical assistance programs that enhance 
private compliance, and reductions in state facility 

tegic_plan_fy14-18 .pdf . The average annual figures were calculated by di-
viding the Agency’s five-year projection by five .

11 . U .S . EPA, OECA, Fiscal Year 2015, EPA Enforcement and Compliance: An-
nual Results 11 (2015), available at http://www .epa .gov/sites/production/ 
files/2015-12/documents/fy-2015-enforcement-annualresults-charts_O .
pdf#page=3 .

12 . Id. EPA has not reported how many of these cases were the result of volun-
tary disclosure of violations by regulated parties, as opposed to violations 
discovered by EPA personnel during on-site facility inspections .

13 . Each of these statements was made in private conversations with the author 
on the understanding that the identity of the declarants would not be men-
tioned in this Article .

14 . R . Steven Brown, Envt’l Council of States, Status of State Envi-
ronmental Agency Budgets, 2011-2013 (2012), available at http://
dl .dropboxusercontent .com/u/41680992/September%202012%20 Green 
%20Report .pdf .

inspections, environmental monitoring, and the issuance 
of environmental permits .15

Notwithstanding increased need at the state level, EPA’s 
own budgetary woes have considerably reduced the Agen-
cy’s ability to help individual states fund the operation of 
their environmental programs . From 2010 to 2014, aggre-
gate federal environmental assistance grants to states and 
tribes declined 29% from $4 .9 billion to $3 .5 billion .16 
And during 2008-2014, annual appropriations for EPA 
categorical grants to state environmental programs were 
reduced by $24 million,17 cutbacks that have rubbed salt 
into the fiscal open wounds sustained by state environmen-
tal agencies .

Despite these notable funding decreases, the regula-
tory responsibilities of environmental agencies at both the 
state and federal levels have steadily grown . EPA’s Office 
of Inspector General noted that the number of pollution 
sources covered by six programs created under federal 
pollution control statutes increased by 35% during 2001-
2005 alone .18 The number of point sources required to 
obtain national pollutant discharge elimination system 
(NPDES) permits under the Clean Water Act (CWA)19 
doubled over a 10-year period20; and EPA’s Office of Water 
recently reported that the NPDES-permitted universe 
“has grown and diversified without comparable increases 
in resources .”21 This conclusion is consistent with GAO’s 
finding in 2009 that the CWA “has significantly increased 
EPA’s and the States’ enforcement responsibilities [yet] 
available resources have not kept pace with these increased 
needs and actions are needed to further strengthen the 
enforcement program .”22

Beyond this, the number of regulated entities covered by 
the Toxic Substances Control Act (TSCA)23 increased 61% 
in the early 2000s24; and rapid increases in pesticide per-
mit applications under the Federal Insecticide, Fungicide, 

15 . U .S . GAO, Funding for 10 States’ Programs Supported by Environ-
mental Protection Agency Categorical Grants, GAO-13-504R, at 4, 
9-10 (2013), available at http://www .gao .gov/products/gao-13-504r .

16 . Esworthy & Bearden, supra note 4, at 26-27 .
17 . Id. at 4-5 .
18 . U .S . EPA, Office of Inspector General, Limited Knowledge of the 

Universe of Regulated Entities Impedes EPA’s Ability to Demon-
strate Changes in Regulatory Compliance, Rep . No . 2005-P-00024, 
at 7 (2005), available at http://www .epa .gov/oig/reports/2005/20050919-
2005-P-00024 .pdf [hereinafter U .S . EPA, Limited Knowledge] .

19 . 33 U .S .C . §§1251-1387, ELR Stat . FWPCA §§101-607 .
20 . See Lesley K . McAllister, Regulation by Third-Party Verification, 53 B .C . L . 

Rev . 1, 21-22 (2012) . Beyond NPDES permits, from 2001-2005, there 
was a 45% increase in the universe of sources requiring CWA stormwater 
permits . See U .S . EPA, Limited Knowledge, supra note 18 .

21 . U .S . EPA, Office of Water, FY 2016-2017 National Water Program 
Guidance, EPA 420-R-15-008, at 48 (2015), available at http://www2 .
epa .gov/sitges/production/files/2015-04/documents/2016-2017_nwpg_fi-
nal .pdf .

22 . U .S . GAO, Clean Water Act: Longstanding Issues Impact EPA’s and 
States’ Enforcement Efforts, Statement of Anu K . Mittal, Natural Re-
sources and Environmental Team, GHO-10-165T, at 14 (2009), available 
at http://www .gao .gov/assets/130/123559 .pdf .

23 . 15 U .S .C . §§2601-2692, ELR Stat . §§TSCA 2-412 .
24 . U .S . EPA, OECA, Clean Water Act Action Plan, Executive Summary 

(2009), available at http://www2 .epa .gov/sites/production/files/docu-
ments/actionplan101409 .pdf .
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and Rodenticide Act (FIFRA)25 have further strained EPA’s 
declining staff .26 Moreover, future regulation of hydraulic 
fracturing (fracking)27 and, eventually, greenhouse gas 
emissions may well add still more burdensome responsi-
bilities on EPA’s under-resourced enforcement program—
responsibilities that many individual state environmental 
agencies remain poorly positioned to ease or assume .28

II. Overview of EPA’s Action 
Development Process

EPA does a great deal of rulemaking . According to the 
Agency’s Office of Inspector General, on average, the 
Agency issues over 122 administrator-signed regulations 
each year . From 2005-2010, EPA published 735 major or 
administrator-signed rules, of which approximately 40% 
were final rules .29 To implement its rulemaking activi-
ties, EPA has developed a relatively complicated approach 
to rule development, the action development process 
(ADP), which is designed to be collaborative and reach 
across professional disciplines, environmental media, and 
EPA offices .30

The ADP begins with a request by a headquarters office 
or regional office (referred to inside the Agency as “the lead 
office”) to the assistant administrator for EPA’s Office of 
Policy for permission to initiate a regulatory action . This 
request is accompanied by a “tiering form” that is used to 
assign the action to a specific tier, based upon the nature of 
the anticipated issues and the level of interagency actions 
that will be needed to develop the regulation .31

All proposed regulatory actions must be placed 
into one of three tiers . Tier One actions, referred to 
as “Administrator’s Priority Actions,” are top-prior-
ity actions that demand the ongoing involvement of 
the administrator’s office and extensive cross-agency 
involvement . Tier Two “Cross-Media and/or Actions 
With Significant Issues” are either actions targeted for 

25 . 7 U .S .C . §§136-136y, ELR Stat . FIFRA §§2-35 .
26 . Kara Cook, The Middle Ground of Pesticide Regulation: Why EPA Should Use 

a Watershed-Based Permitting Scheme in Its New Aquatic Pesticides Rule, 37 
Ecology L .Q . 451, 486 (2010) .

27 . See Robin Kundis Craig, Hydraulic Fracturing (Fracking), Federalism, and the 
Water-Energy Nexus, 49 Idaho L . Rev . 241, 249 (2013) .

28 . See Donald T . Hornstein, Complexity Theory, Adaptation and Administra-
tive Law, 4 Duke L .J . 913, 956 (2005) (noting “inadequate budgetary and 
manpower capability” among state environmental agencies) . There are some 
signs that the Barack Obama Administration’s emphasis on combating cli-
mate change has already constrained the availability of personnel resources 
for enforcement work in environmental media other than air . Thus, for ex-
ample, within OECA, the Air Enforcement Division recently issued more 
enforcement attorney vacancy announcements than did other, non-air-re-
lated, components of OECA .

29 . U .S . EPA, Office of Inspector General, Efficiency of EPA’s Rule 
Development Process Can Be Better Measured Through Improved 
Management and Information, at 1 (2013), available at www .epa .gov/
oig/reports/2013/2013022813-P-0167 .pdf .

30 . This process is described, in considerable detail, in U .S . EPA, Office of 
Policy, EPA’s Action Development Process: Guidance for EPA Staff 
on Developing Quality Actions (2011), available at https://yosemite .
epa .gov/sab%5CSABPRODUCT .NSF/5088B387890053E8525788E005
EC808/adb03-00-11 .pdf [hereinafter ADP Guidance] .

31 . Id. at 14, 22-25 .

extensive cross-media or cross-agency involvement, sin-
gle-media actions with significant issues, or actions that 
involve significant issues of science, economics, policy, 
and/or implementation . In addition to the lead office, 
actions that are designated Tier One or Tier Two must 
(at least) involve four other offices (“the core offices”): 
the Office of General Counsel, the Office of Enforce-
ment and Compliance Assurance, the Office of Policy, 
and the Office of Research and Development .32

Tier Three “Lead Office Delegation Actions” are actions 
for which there is little or no need for cross-agency partici-
pation . In this category, lead offices have the flexibility to 
design their own processes . However, where needed, lead 
offices are responsible for bringing other EPA offices into 
the development of the regulation and for involving exter-
nal stakeholders in the process .33

Once a regulation has been identified as Tier One or 
Tier Two, three intraagency bodies are formed to imple-
ment its development . The first of those is a Senior Man-
agement Council that provides overarching ADP policy 
and direction, both initially and periodically thereafter, as 
the regulation is developed . Second, a Regulatory Steer-
ing Committee is established, comprising representatives 
from each assistant administrator and every EPA regional 
administrator, and the heads of certain other EPA advo-
cacy offices . This mid-level group typically serves as a 
first-line information source for staff in the relevant offices 
who are working on developing the regulation, directs the 
flow of documents into and through the ADP’s review 
systems, and performs a variety of other tasks .34 Finally—
and quite importantly—“workgroups” composed of staff 
members from across the Agency, presumably with rel-
evant experience and expertise, are formed . The members 
of these workgroups are responsible for representing the 
positions of their assistant or regional administrators and 
are expected to contribute actively to the development of 
the regulation .35

Following the formation of Senior Management Coun-
cils, Regulatory Steering Committees, and professional 
staff workgroups for Tier One and Tier Two actions, the 
development of EPA regulations proceeds through a series 
of prescribed steps . Early in the process, the workgroup 
prepares a “preliminary analytic blueprint” document that 
spells out the workgroup’s plan for data collection and 
analysis, and describes how needed information will be 
collected, peer-reviewed, and used to craft the regulatory 
action .36 The workgroup also prepares a project manage-
ment outline that identifies the broad areas of analysis that 
the workgroup will address, plans for consulting with exter-
nal stakeholders, and other matters .37 Both the preliminary 
analytic blueprint and the project management outline are 
then submitted to the Senior Management Council, which 

32 . Id. at 25 .
33 . Id.
34 . Id. at 18-20 .
35 . Id. at 28, 30-31 .
36 . Id. at 33-34 .
37 . Id. at 34 .
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will provide the workgroup with “early guidance” as to 
how the project should proceed .38

Upon receipt of that early guidance, the workgroup 
writes a detailed analytic blueprint that incorporates the 
guidance and describes, in greater detail than was estab-
lished preliminarily, the scope of the action, the analytic 
work that is necessary, and key milestones .39 Following this, 
the workgroup gathers data and information regarding the 
problem they are addressing, and its members consult with 
a variety of external stakeholders who will potentially be 
affected by the action . These parties often include repre-
sentatives of state, tribal, and local governments, indus-
try, public interest groups, and others .40 At this stage, the 
workgroup identifies, scopes out, and evaluates a range of 
regulatory options . Those options are presented to senior 
managers, who meet together, in an “options selection 
meeting,” to discuss the options presented to them by the 
workgroup and select the options that will best achieve the 
goals of the action .41

Once the final regulatory options are selected (or at least 
significantly narrowed down) by senior EPA managers, 
the workgroup is responsible for preparing a “final agency 
review package” that includes the regulatory action itself, 
a “draft action memorandum” transmitting the regula-
tion for signature, and a communication strategy or plan 
regarding how the action should be communicated to 
stakeholders and the general public .42 After that, the Office 
of Policy convenes a final action review meeting at which 
all EPA headquarters and regional offices are required to 
indicate whether they concur without comment, concur 
with comment, or non-concur .43 The regulation is then 
submitted to EPA’s Office of Policy, which makes the final 
decision as to whether the regulation will go forward for 
signature by the administrator (for Tier One rulemakings) 
or by an assistant administrator for the lead office (for Tier 
Two and Tier Three rulemakings) .44

Under the ADP, at least ostensibly, Agency partici-
pants attempt to make decisions regarding proposed 
regulatory actions that balance eight different qualities: 
comprehensiveness, cost-effectiveness, flexibility, sound-
ness of analysis, simplicity and timeliness, legal defensi-
bility, clarity and conciseness, and enforceability .45 EPA’s 
guidance for staff regarding the ADP expressly recog-
nizes that “tradeoffs are often necessary and frequently 
give rise to issues needing resolution,” and states that 
“[i]n cases where tradeoffs in the quality characteristics 
are necessary, lead Assistant Administrators/Regional 
Administrators are responsible for achieving a balance 
that results in quality actions .”46

38 . Id. at 34-36 .
39 . Id. at 36 .
40 . Id. at 37 .
41 . Id. at 38-39 .
42 . Id. at 41-42 .
43 . Id. at 42-44 .
44 . Id. at 44 .
45 . Id. at 12 .
46 . Id.

III. Clarity and Enforceability of EPA 
Regulations: The “Fair Notice” 
Problem

It has long been established that administrative agencies, 
including environmental agencies, must provide regulated 
parties with fair notice of the conduct that is expected of 
them . The absence of such notice in an agency regula-
tion deprives regulated parties of their constitutional right 
to due process of law and renders the regulation unen-
forceable . Moreover—of equal or even greater practical 
importance—regulatory ambiguity tends to undercut the 
negotiating position of enforcement personnel in their set-
tlement discussions with noncomplying entities .

Given this, it is critical that environmental regula-
tions be drafted in a clear, unambiguous fashion so that 
regulated entities may understand, with “ascertainable cer-
tainty,” what steps they must take to comply .47 Unfortu-
nately, in developing and publishing its final regulations, 
EPA has too frequently failed to adhere to that legal stan-
dard . As a result, a significant number of regulations have 
been rejected when challenged through judicial review .

This portion of the Article summarizes three judicial 
cases that exemplify some of the shortcomings of EPA’s 
regulation-writing practices . The cases are by no means 
a complete catalogue of environmental regulations that 
courts have rejected on the ground that they are imper-
missibly vague and ambiguous .48 Nonetheless, the three 
cases provide useful illustrations of what occurs when 
the Agency fails to draft binding regulations in clear and 
enforceable terms .49

47 . See, e.g., General Elec . Co . v . U .S . EPA, 53 F .3d 1324, 25 ELR 20982 (D .C . 
Cir . 1995); and Trinity Broad . of Florida, Inc . v . Federal Commc’n Comm’n, 
211 F .3d 618 (D .C . Cir . 2000) . As alternatives to the “ascertainable certain-
ty test” enunciated in these cases, courts have developed somewhat different 
standards for determining whether agency regulations provide fair notice to 
the regulated community, including whether the regulations are “reasonably 
clear,” “not incomprehensibly vague,” and whether “a reasonably prudent 
person” would receive “fair warning of what the regulations require .” See also 
Albert C . Lin, Refining Fair Notice Doctrine: What Notice Is Required of Civil 
Regulations?, 55 Baylor L . Rev . 991 (2004) (fair notice should be deemed 
satisfied where a reasonable person, familiar with the industry involved, 
acting prudently and in good faith, would have known or anticipated the 
agency’s interpretation) .

48 . See also, e.g., State of Maryland v . EPA, 530 F .2d 215, 5 ELR 20651 (4th 

Cir . 1975); Rollins Envtl . Servs . (NJ) v . U .S . EPA, 937 F .2d 649, 21 ELR 
21353 (D .C . Cir . 1991); United States v . Cinergy Corp., 623 F .3d 455, 40 
ELR 20266 (7th Cir . 2010); United States v . Wabash Valley Serv . Co ., 426 
F . Supp . 835 (S .D . Ill . 2006) .

49 . In discussing these cases and the shortcomings they exemplify, I wish to ob-
serve that at least one EPA regulation currently under development appears 
to reflect considerable OECA influence . In a recent Notice of Proposed 
Rulemaking (NPRM), EPA proposed to expand the industry sectors cov-
ered by accidental release prevention regulations established pursuant to the 
Toxics Release Inventory (TRI) and §313 of the Emergency Planning and 
Community Right-to Know Act (EPCRA), 42 U .S .C . §§11001-11050, 
ELR Stat . EPCRA §§301-330 . The Agency’s proposal will—if finalized 
without substantial change from the proposed regulation described in the 
NPRM—amend the current version 40 C .F .R . Part 68 in a fashion that 
reflects at least three of the principles expressed in EPA’s Next Generation 
Enforcement Approach . See Cynthia Giles, Next Generation Compliance, 30 
Envtl . F . 22 (Sept .-Oct . 2013) . Specifically, the proposal requires many 
regulated facilities to contract with an independent third party to perform a 
compliance audit after a facility has had an accidental, reportable release of 
a hazardous pollutant . It also requires regulated facilities to provide “certain 

Copyright © 2016 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



6-2016 NEWS & ANALYSIS 46 ELR 10515

At issue in General Electric Co. v. U.S. EPA50 was a regu-
lation concerning the disposal of PCB-contaminated elec-
tric transformers . The regulation, promulgated under the 
authority of TSCA, required the disposal of these trans-
formers either by incineration of the entire transformer or 
by placing it in a chemical waste landfill after all PCB-
laden dielectric fluid had been drained and the transformer 
had been rinsed with a solvent . However, the regulation 
provided no direct guidance as to what was to be done to 
dispose of dirty solvent in the event that a regulated party 
chose the “drain-and-landfill option .”51

General Electric Co . (GE) chose the drain-and-landfill 
alternative to decommission large electric transformers on 
one of its properties in Chamblee, Georgia . To implement 
that approach, GE incinerated all drained PCBs . The com-
pany also used a process known as distillation, in which 
a portion of the contaminated solvent was recovered and 
recycled . The company took the position that EPA’s regula-
tions, which merely required that dirty solvent be disposed 
of “in accordance with the requirements of [40 C .F .R . 
§761 .60(a)(1)]” allowed GE to utilize the distillation 
method . EPA, in contrast, viewed the relevant regulation 
as requiring the company to dispose of all contaminated 
solvent materials by immediate incineration . The Agency 
imposed a penalty of $25,000 on the company for violating 
the PCB regulations, and GE sought judicial review .

After reviewing the regulations and hearing the par-
ties’ arguments, the U .S . Court of Appeals for the Dis-
trict of Columbia (D .C .) Circuit vacated EPA’s finding of 
liability and set aside the penalty on the basis that the 
regulations did not provide GE with fair warning of the 
Agency’s interpretation .52 The court stated that, on their 
face, the regulations reveal no rule or combination of rules 
providing regulated parties notice, with ascertainable cer-
tainty, that predisposal processes were prohibited . Even 
though EPA’s construction of its own regulations was 
“permissible,” the court indicated that the Agency’s posi-
tion was “by no means the most obvious interpretation of 
the regulation,”53 and “a person of good faith would not 
reasonably expect distillation  .  .  . to be barred as an unap-
proved means of disposal .”54

Without question, EPA’s regulation in the General Elec-
tric case was ill-drafted . The Agency’s PCB regulation-writ-
ers may have mistakenly failed to anticipate that solvent 
distillation would be used by parties that employ a drain-

basic information” to the public through “easily accessible means” such as 
a facility website; and it calls for greater “clarity or simplicity” in the forms 
that regulated entities are required to submit to regulators respecting their 
risk management programs so as “to reduce the compliance burden on fa-
cilities .” See https://yosemite .epa .gov/opel/rulegate .nsf/byrin/2025-aa33 . 
Without question, this proposal appears to be an example of OECA influ-
ence in the ADP that has been all too lacking in many past rulemakings . It 
remains to be seen whether this proposed regulation will be formally pro-
posed and ultimately promulgated as a final Agency action and, if so, what 
its contents will be . 81 Fed . Reg . 13638 (Mar . 14, 2016) .

50 . General Elec. Co ., 53 F .3d at 1324 .
51 . 40 C .F .R . §761 .60 .
52 . General Elec. Co., 53 F .3d at 1330-31 .
53 . Id. at 1331 .
54 . Id.

and-landfill approach to decommissioning electric trans-
formers . Alternatively, they may have intentionally failed 
to clarify the legal status of distillation as a way of avoiding 
conflict with regulated entities . Either way, however, their 
failure to include regulatory language that clearly and spe-
cifically prohibited distillation resulted in a regulation that 
could not be enforced .

A similar problem arose in Summit Petroleum Corp. v. 
U.S. EPA,55 regarding the language of a regulation that 
sought to define the meaning of a single stationary source 
for purposes of the Agency’s Clean Air Act (CAA)56 Title V 
permitting program . The regulation in question provided, 
in relevant part, that multiple pollutant-emitting activities 
may be considered as a single stationary source under Title 
V only if they “are located on one or more contiguous or 
adjacent properties .”57

The plaintiff in Summit Petroleum operated a natural gas 
“sweetening” plant in Michigan that removed hydrogen 
sulfide from natural gas that had been extracted at approx-
imately 100 “sour gas” production wells in the general 
vicinity of its sweetening facility . These wells were located 
over an area of approximately 43 square miles . None of 
the well sites shared a common boundary with the plant, 
nor did any of them share a common boundary with one 
another . Moreover, Summit Petroleum did not own either 
the property between the wells and the plant or the proper-
ties that separated the individual well sites .

Attempting to apply its Title V regulations, EPA deter-
mined that notwithstanding the physical distance that 
separated them, Summit Petroleum’s plant and wells 
were a single stationary source, located on “contiguous 
or adjacent” properties . The Agency reasoned that indus-
trial activities can be deemed “adjacent” so long as they 
are functionally related . As a consequence of this interpre-
tation, the company’s properties were deemed a “major” 
source and thus required by EPA to obtain a Title V oper-
ating permit .

On judicial review, the U .S . Court of Appeals for the 
Sixth Circuit rejected EPA’s determination . Citing case law 
and dictionary definitions, the court concluded that the 
notion of adjacency relates only to physical proximity . In 
contrast, the court opined, EPA’s broad interpretation of 
the phrase contiguous or adjacent “undermines the plain 
meaning of the text” and was not entitled to deference .

Once again, EPA’s regulation suffered from drafting 
flaws that defeated its application . The Agency’s failure at 
the outset to make clear that it intended to consider group-
ings of industrial facilities to be single sources where they 
are functionally interrelated, regardless of whether those 
facilities are physically adjacent, led to judicial rejection of 
its interpretation .58

EPA’s lack of foresight regarding implementation and 
enforceability of another of its regulations was displayed 

55 . 690 F .3d 733, 42 ELR 20167 (6th Cir . 2012) .
56 . 42 U .S .C . §§7401-7671q, ELR Stat . CAA §§101-618 .
57 . 40 C .F .R . §71 .2 .
58 . Summit Petroleum, 690 F .3d at 744 .
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in United States v. Hoechst Celanese Corp.59 This was a civil 
action brought by the U .S . Department of Justice (DOJ) 
against Hoechst Celanese Corp . (HCC) to enforce EPA 
regulations governing “fugitive” atmospheric emissions 
of the toxic compound benzene . The EPA regulations at 
issue imposed numerous preventive and reporting require-
ments on industrial plants emitting benzene . However, 
it exempted from those requirements plants designed to 
“use” less than 1,000 megagrams (2 .2 million pounds) of 
benzene per year .60

HCC’s Celriver plant leaked very substantial quantities 
of benzene from valves and pipes . HCC’s facility made use 
of this carcinogenic compound as a cooling agent to lower 
the temperature of hot ketene gases, and as a reflux agent 
to separate water and other compounds from acetic anhy-
dride and acetic acid . After both of these applications, the 
benzene at the plant was cooled, purified, and reused for 
the same purposes .

Although its regulations did not indicate this directly, 
EPA officials defined the word “use” broadly to mean any 
utilization, employment, or putting in place . EPA thus 
counted each time benzene circulated through pipes and 
valves capable of leaking as a use of benzene . This fact was 
significant because, under the Agency’s definition, HCC’s 
plant was designed to use more than one million mega-
grams of benzene per year and therefore was not eligible for 
exemption from EPA’s regulation .

HCC, however, interpreted the exemption provision of 
EPA’s regulation quite differently . As the company saw it, 
the term “use” in the exemption language had a far nar-
rower meaning . It only meant “consumption” of benzene; 
that is, the overall amount needed to keep the processes at 
the Celriver plant in operation . Under HCC’s interpreta-
tion, the total quantity of benzene that it used for con-
tinual recycling never exceeded 1,000 megagrams per year 
and, thus, the Celriver plant qualified for exemption from 
the regulatory requirements .

On judicial review, the U .S . Court of Appeals for the 
Fourth Circuit concluded that, over a five-year period, 
HCC was not liable for any regulatory violations because 
EPA had not provided the company with fair notice of EPA’s 
regulatory interpretation . In the court’s view, the Agency’s 
regulation had not clearly defined “use,” and it had not at 
all addressed how to measure benzene in a closed recircula-
tion system .61 Accordingly, firms like HCC had not been 
fairly notified of whether the regulatory exemption applied 
to their plants .

Once again, EPA’s shortsighted regulatory drafting 
defeated the enforcement of an important regulation . For 
whatever reason, when the Agency wrote its fugitive ben-
zene emission rule, it declined to make clear the mean-
ing of a key term in its regulatory scheme . As a result, a 
major emitter of a toxic compound—an industrial plant 
whose benzene emissions ranked in the top 5% of all 

59 . 128 F .3d 216, 28 ELR 20236 (4th Cir . 1997) .
60 . 40 C .F .R . §61 .110(c)(2) .
61 . Hoechst Celanese, 128 F .3d at 226-27, 232 .

plants reporting fugitive benzene emissions—was allowed 
to avoid any need to comply with regulatory requirements .

IV. “A Passion for Ambiguity”: Key Actors 
in Rule Development and Institutional 
Obstacles to Enforceability

As discussed above, in the most complex and important 
EPA rulemakings, five institutional actors, each with its 
own specific interests and goals, play crucial roles . The 
first such actor, the EPA program office with substantive 
responsibility for the contents of a proposed regulation, 
generally plays a dominant role in regulation development . 
The relevant program office first identifies the need for the 
regulation and plays a critical part in determining how the 
regulation will be tiered as well as its overall thrust and 
scope . Within the Agency, program offices typically have 
the lion’s share of the technical expertise that is required to 
develop their proposed regulations . They are also generally 
willing to devote enough and the right sort of personnel 
resources to the task of regulation development . Moreover, 
the representatives of program offices chair the workgroups 
in which the details of proposed regulations are ironed out, 
and they have the last word in determining how to balance 
the various (sometimes conflicting) factors that must be 
considered as new regulations are crafted .

In addition to achieving their policy objectives, EPA 
program offices often have a preference for satisfying stake-
holders, including but not limited to regulated parties who 
will be subject to proposed regulations . Given this pref-
erence, the offices often communicate with those outside 
stakeholders as regulations are under development to ensure 
that, to the extent possible, stakeholder objections and con-
cerns are assuaged in the final regulation . Two experienced 
former EPA officials suggested to the author that as the 
contents and language of proposed regulations are shaped, 
Agency program offices sometimes display a “passion for 
ambiguity .”62 Those sources also suggested that ambigu-
ity within regulations may serve a program office’s goal of 
playing conflicting interests against one another and avoid-
ing outside pressures and subsequent legal challenges .63

To the same end, as regulations are developed, program 
office representatives often suggest sweeteners for regulated 
parties (and on occasion for other stakeholders) in order to 
make the incipient regulations more palatable to them .64 

62 . Author’s conversations with two former EPA officials who expressed a desire 
that they not be identified as the source of the observations .

63 . Ambiguity may also stem from an entirely legitimate desire on the part of 
the Agency to avoid creating regulations that over-reach, in the sense of be-
ing more stringent than necessary, or under-reach, i .e ., that fail to provide 
adequate protection for public health and the environment . The same moti-
vation for EPA’s regulation-writers may also lead to final regulations that are 
complex and convoluted .

64 . A number of these pre-promulgation regulatory modifications are a result 
of comments submitted to EPA during the notice-and-comment period re-
quired for proposed regulations . While I am not suggesting that EPA is a 
captive Agency that always follows the wishes of the entities it regulates in 
developing its regulations, it seems worth noting that regulated firms often 
have more resources than do environmental public interest organizations 
in pressing their regulatory preferences on EPA . This mismatch of com-
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Where regulated firms are the beneficiaries, such sweeten-
ers may include delays in the dates by which compliance 
with the regulation will be required, specific exemptions 
and exceptions for particular industries or industrial opera-
tions, and relief from self-reporting requirements .65 While 
program offices sometimes do focus on considerations of 
enforceability, those concerns may take a back seat to other 
programmatic objectives and priorities .

The second critical actor in EPA regulation development 
is the Office of General Counsel (OGC) . In most instances, 
OGC attorneys serve as close allies of program office per-
sonnel . At the same time, OGC lawyers often do not view 
the Office of Enforcement and Compliance Assurance 
(OECA) as a client or partner in the ADP .66 Along with 
the program offices, OGC has a strong interest in avoiding 
legal challenges to regulations after they have become final . 
Thus, OGC only infrequently objects to the sweetener pro-
visions favored by program offices, and it sometimes over-
looks the inclusion of ambiguous provisions in incipient 
rules . In fairness, OGC attorneys do sometimes attempt to 
eliminate unenforceable language in proposed regulations . 
Nevertheless, the clarity and enforceability of the regula-
tions seems too rarely a matter of high priority for them .67

EPA’s Office of Policy is involved in regulation develop-
ment in a variety of ways . As noted, in instances where 
one or more of EPA headquarters and/or regional offices 
have declined to concur in a final action regulatory pack-
age, the Office of Policy’s assistant administrator must 
approve initial proposals for regulatory actions before they 
may formally commence . This office has responsibility for 
overseeing the management of the ADP . Its representatives 
participate in all workgroups and its assistant administra-
tor has the authority to decide whether final regulations 
may go forward for top management signature .

The Office of Research and Development assigns a 
workgroup member to all Tier One and Tier Two regula-
tory actions; however, its role is a limited technical one—
ensuring than “sound science” is considered at all points in 
the regulatory process .

The final major actor in EPA regulation development 
is OECA . In its written policy pronouncements, OECA 
has recently placed a premium on simple, clearly written, 
enforceable regulations . In a 2013 article describing the 
Agency’s Next Generation Compliance Strategy, Cynthia 

menting/lobbying capability can certainly affect the ultimate content of a 
number of the Agency’s final regulations .

65 . Author’s conversations, supra note 62.
66 . Id. Generally, OGC provides legal services for EPA’s program offices on a 

regular basis . That is true with regard to matters that do not involve the 
development of new regulations as well as regarding regulatory develop-
ment matters . The same program offices are generally the lead offices in 
the ADP . Simultaneously, OGC is only rarely involved in providing legal 
services to OECA . Thus, it seems unsurprising that OGC’s attorneys tend to 
view program office personnel as their true clients, and that they have little 
or no institutional motivation to ally with OECA where disputes arise as the 
contents of incipient regulations .

67 . Author’s conversation with former EPA enforcement authority Jon Jacobs . 
During his 27 years as a civil and criminal enforcement attorney at EPA 
headquarters and in the field, Jacobs participated in more than 100 ADP 
workgroups as a representative of OECA .

Giles, EPA’s Assistant Administrator for Enforcement and 
Compliance Assurance, expressed a preference for “rules 
and compliance built in .”68 She wrote that “one of the 
principles we have learned over the years of hard experi-
ence is that compliance is better when the rules are simple 
and clear .”69

Giles’ words and attitudes toward regulation-building 
appear to have given OECA’s staff unambiguous direction 
regarding her office’s priorities in the design of regulations . 
Nonetheless, in practice—for a variety of reasons—OECA 
representatives often have relatively little leverage in action 
development workgroups, and attempts by OECA’s top 
management to intervene late in the rulemaking process all 
too often fall short .

Regulation development is an intrinsically specialized 
and sophisticated function . For OECA to have substan-
tial influence in the workgroup process, its representatives 
must be knowledgeable about the substantive area that a 
proposed regulation addresses, as well as skillful and per-
suasive in promoting OECA’s regulatory enforceability 
goals . The latter must be done in the context of interoffice 
meetings in which OECA’s goals are not shared by, and 
may be inimical to, other workgroup actors .

In addition, OECA’s workgroup representatives must 
be willing to devote considerable time to their workgroup 
responsibilities . They must become actively involved in 
the process from the beginning, before their workgroup 
prepares preliminary and detailed analytic blueprints and 
project management outlines, as well as after those docu-
ments have been ratified by senior managers . They must 
attend all workgroup meetings punctually and diligently, 
and they must routinely seek and obtain guidance from 
top managers in OECA and EPA regional offices .70

Unfortunately, given staff resource limitations, includ-
ing the fact that a considerable number of experienced 
enforcement attorneys and technical experts within 
OECA have retired in recent years, the pool of attorneys 
and technically trained personnel with the knowledge and 
skill set needed to represent OECA successfully in the 
development of clear and enforceable regulations is quite 
small . Moreover, among those headquarters attorneys, 
engineers, and scientists who do have the requisite experi-
ence and qualifications, many have been given important, 
time-consuming enforcement assignments that effectively 
preclude them from participating in regulation develop-
ment work .71

Another potential source of representatives in regulatory 
action development workgroups with a likely interest in 
ensuring the enforceability of regulations under develop-
ment are attorneys and technical experts who work on sub-
stantively related enforcement matters in EPA’s 10 regional 

68 . Giles, supra note 49, at 22 .
69 . Id. at 22 .
70 . Author’s conversations with Jon Jacobs and two former EPA officials who 

requested that the author not state their names or otherwise identify them 
in this Article .

71 . Id.
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offices .72 These individuals often have useful knowledge 
of how regulations are implemented in the field, a clear 
understanding of potential impediments to regulatory 
effectiveness, and an awareness of gaps in the Agency’s 
existing regulatory structure that harm public health or 
the environment . However, like OECA, EPA’s offices of 
regional counsel and its regional enforcement divisions 
contain a paucity of experienced attorneys and technical 
persons with sufficient knowledge, skills, and time to be 
effective participants in rule development .

Moreover, in many cases, mid- and top-level managers 
in regional offices resist committing regional resources to 
the development of new regulations, viewing regulation-
writing as strictly a headquarters function and a potential 
drain on regional staff resources . As a result, knowledge-
able regional office attorneys are too often discouraged by 
their managers and supervisors from becoming involved 
in a complex and geographically distant rule develop-
ment process that threatens to consume their scarce time 
and attention .73

How can the ADP be improved to better ensure the 
enforceability of final rules, and what steps can OECA 
take to give itself more influence in that process? First, 
EPA’s guidance document must be altered so that the clar-
ity and enforceability of regulations cannot be compro-
mised in trade offs—ultimately determined by the lead 
office—with other regulatory characteristics . Although 
legal defensibility and flexibility are certainly hallmarks 
of effective regulations, as we saw in Part III, the absence 
of linguistic clarity and fair notice as to precisely what 
a regulation requires of regulated entities will make the 
regulations highly vulnerable to legal challenges—chal-
lenges that, in a practical sense, may render them a dead 
letter . It will also decrease the leverage of enforcement 
officials in their efforts to settle enforcement cases on 
favorable terms .

Additionally, EPA’s top managers, including especially 
the administrator and deputy administrator, must empha-
size—to other managers (at all levels) and staff mem-
bers alike—the critical importance of enforcement and 
regulatory enforceability . All employees must be made to 
understand that enforceability is a vital part of regulatory 
development, as opposed to a minor consideration, mere 
afterthought, or luxury .

For its part, OECA can take some unilateral steps to 
enhance the clarity and future enforcement of new regula-
tions . In the context of workgroups, its representatives can 
insist upon a review by attorneys at DOJ to identify and 
revise any language in a regulation under development that 
lacks clarity and enforceability . Since DOJ attorneys must 
enforce EPA regulations in court—both in civil judicial 
actions and criminal prosecutions—DOJ has a clear inter-

72 . In eight of the 10 EPA regional offices, these attorneys are housed in offices 
of regional counsel . In two regions, however, Region I (Boston) and Region 
VIII (Denver), enforcement attorneys are assigned to multidisciplinary en-
forcement divisions .

73 . Author’s conversations with two former EPA officials who asked not to be 
identified by name in this Article .

est in seeing to it that new regulations will not be written in 
ways that are problematic . DOJ’s value as a potential ally in 
the ADP process should not be underestimated .74

Second, where regional staff expertise will be helpful in 
the ADP, OECA’s assistant administrator can insist that 
the regional offices make knowledgeable legal and tech-
nical staff members available to participate in developing 
regulatory actions . OECA’s top manager evaluates the per-
formance of regional managers . That official thus has con-
siderable leverage in breaking down regional management 
resistance to parting with some of the services of regional 
enforcement staff members while they become involved in 
the rulemaking process .

Third, OECA can attempt to make alliances with 
regional administrators in Tier One and Tier Two rule-
making where enforceability questions arise . Non-con-
currences by the OECA assistant administrator will carry 
considerably more weight where OECA’s refusal to concur 
is supported by non-concurrences from regional adminis-
trators . Finally, OECA can seek, and forcefully contend 
for, additional personnel resources, including staff train-
ing resources, so that its headquarters staff can develop the 
specialized expertise needed for them to participate more 
effectively in ADP workgroup activities .

V. Conclusion

EPA’s resource base is at a low ebb . Its operating budgets 
and the size of its staff are at historically low levels . As a 
result, the productivity of the Agency’s enforcement efforts 
has fallen off significantly . Although EPA is continuing to 
enforce federal pollution control requirements, the volume 
of its facility inspections and civil enforcement case initia-
tions and case conclusions has dropped, and the Agency’s 
enforcement work has been negatively affected in a number 
of other important respects .

Moreover, the resources available to state environmen-
tal agencies for enforcement work have also declined con-
siderably as a result of state budget cuts combined with 
decreases in the amounts of grants-in-aid provided to state 
environmental agencies by EPA . At the same time, how-
ever, the regulatory and enforcement responsibilities of 
both EPA and state agencies have expanded significantly . 
More resources are clearly needed at both the federal and 
state levels if environmental regulation enforcement is to 
be restored to the levels necessary to protect public health 
and the environment .

In addition, too many of EPA’s new regulations have been 
rejected by reviewing courts on the ground that they fail 
to provide regulated parties with fair notice of the specific 
steps that are required of them . Beyond this, ambiguous 
regulations may preclude enforcement actions altogether or 
weaken the hand of Agency personnel in negotiating settle-
ments with noncomplying entities in individual enforce-
ment cases .

74 . This tactical approach was suggested by Jon Jacobs in a conversation with 
the author .
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These problems can and should be corrected . EPA’s top 
managers need to promote an Agency culture in which 
enforcement is afforded priority and regulatory enforce-
ability is given added importance in the ADP . This will 
require some modifications to that process . It will also 
require active steps by the top managers of OECA to culti-
vate allies in DOJ and EPA’s 10 regional offices, to fight for 

more resources, and to train new members of the Agency’s 
enforcement staff in the intricacies of regulatory develop-
ment . From the standpoint of environmental protection, 
the enforceability of new EPA regulations is absolutely 
critical . It is simply too important to be left to institutional 
inertia or random chance .
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