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ysters are an integral part of the Gulf of Mexico.

They clump together to act as coral reefs that pro-

tect, shelter, and form vital nursery grounds for
other aquatic species. They act as natural water purifiers, fil-
tering anywhere from 25 to 50 gallons of water per day in
the bays and estuaries where they dwell. Often referred to as
the “backbone of marine life,” oysters fall near the bottom
of the food chain, providing nourishment for all types of sea
life, including birds at low tide. Due to their proximity to
shore, oyster shell reefs (living and dead) also help reduce
shoreline and wetland erosion by forming natural ridges on
the sea floor that minimize waves and tidal impact. And last,
but certainly not least, oysters are a gastronomical delicacy
whether done Rockefeller or Bienville style or just fresh,
open, and on the half-shell. In the Gulf Coast region, this
unique and valuable resource generates approximately $131
million in annual revenues.

Undoubtedly of critical importance to the Gulf’s marine
life, oysters are highly sensitive to the quality of their sur-
roundings. Oysters feed by filtering nutrients out of seawa-
ter. Because they are immobile creatures, if the water around
them is contaminated, oysters will collect these chemicals
and pollutants, making them one of the most vulnerable spe-
cies threatened by the BP oil spill disaster.

From April 20 through July 15, 2010, approximately five
million barrels of oil gushed out of a deepwater oil drilling
well in the Gulf of Mexico. The oil penetrated the water col-
umn and formed a thick oil slick that eventually reached
the shores of the Gulf Coast, contaminating everything it
encountered—including the world’s last, largely intact net-
work of oyster reefs. Because of the presence of oil in the
water, state health departments closed the oyster seasons
along the Gulf Coast, resulting in economic losses for oyster-
men and other businesses not only in the Gulf region, but
across the United States.

Authors’ Note: The authors are members of the firms Gulf Coast Oil
Spill Legal Team and represent oyster bed owners in litigation related to
the Gulf oil spill. The authors wish to thank Emily Crawford, a third-
year law student at the University of Alabama School of Law, for her
contributions to this Article.
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The Gulf region leads U.S. commercial oyster production,
accounting for nearly 70% of total national catch." Louisiana
itself produces 40% of the oysters consumed in the United
States, more than any other state.? As oyster habitats have
disappeared and diminished along the East Coast, seafood
processors in the Chesapeake Bay area have been purchas-
ing oysters from Gulf Coast harvesters to meet East Coast
demand.? Considered one of the last and best hopes for pres-
ervation, conservationists have been working for several years
to preserve and expand the Gulf’s oyster beds.*

It is not just the oil released over the 87-day life of the spill
that is a concern—the solutions employed to dissipate and
degrade the oil also have harmed and continue to threaten
the immobile, delicate oyster. For example, in early July,
more than 60% of the oysters in one of the most produc-
tive bays in Louisiana were reported dead as a result of the
release of freshwater from the Mississippi River in an attempt
to push oil out of Louisiana’s coastal marshes.” Importantly,
this freshwater release killed the oysters growing on the inte-
rior of the estuaries, an area protected from the oil and chem-
icals that were washing up on the intertidal oyster beds along
the coast. In addition, there is much concern that oysters are
being killed from the chemicals in the toxins used to disperse
the oil.

The timing of the Deepwater Horizon disaster makes it
even more damaging, as it coincided with the peak spawning
season for oysters. Oysters reproduce by releasing eggs and
sperm into the water. The eggs and sperm mix, and the fertil-
ized eggs form hard-shelled larvae that eventually attach to a
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hard-surfaced bottom that becomes their home for life. The
toxins in the oil and chemical dispersants can kill the larvae
or cause oysters to close their shells, eventually suffocating
them. According to researchers, oysters can remain closed
for up to two weeks in colder weather with no adverse effects,
but oysters remaining closed in the warm water temperatures
of the Gulf may die within two days. Moreover, oysters are
at their weakest after spawning season, making them even
more vulnerable.

Although the well was capped on July 15, 2010, the Gulf
Coast oil spill still remains a concern. While reports indicate
that much of the oil has dissipated, an unknown amount
remains below the surface, and its impact will likely linger.
Scientists say that some of the oil has been consumed by
bacteria, plankton, and other tiny creatures. These creatures
will be eaten by small fish, crabs, and shrimp, which will in
turn be eaten by bigger fish and marine mammals, ultimately
jeopardizing the safety of sea life for human consumption.
The threat of disease is also exacerbated, as some forms of
harmful bacteria increase following oil spills. This is particu-
larly true for Vibrio parahaemolyticus populations, bacteria
that love heat and flourish in the summer. One species of
Vibrio, called vulnificus, is carried by raw oysters and kills
dozens of Americans each year.® According to scientists, it
is possible that Vibrio growth could be spurred by the oil
and other contaminants left behind from the spill.” Although
federal agencies are conducting inspections on Gulf Coast
seafood, the safety of consuming seafood from the Gulf
remains a concern.

So, how will those involved in the oyster industry recover
the economic losses they have unquestionably suffered and
will continue to suffer? Who can recover for damage inflicted
on the Gulf’s oyster beds?

The starting point for any analysis of the legal liabilities
associated with the Gulf Coast oil spill is the Oil Pollution
Act (OPA) of 1990.% The OPA allows for the recovery of a
broad range of damages. The United States, individual states,
Indian tribes, and foreign trustees may recover damages for
injury to or destruction of natural resources, including the
costs of assessing the damages—called “natural resource
damages.” The owner or lessee of real or personal property
can recover damages for injury to their property or economic
losses from the destruction or injury of such property.'” Any
person can recover damages for the loss of profits or earning
capacity due to the injury or destruction of real or personal
property or natural resources (even if they are not the owner
of the property or resource)."

In addition to the recovery available under the OPA, com-
mon-law claims and state statutes may provide some relief.
State statutes may influence how common-law claims are
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decided, particularly with respect to the unique legal infra-
structure for oyster bed ownership and harvesting that exists
in the Gulf Coast states. While states typically own the sea-
bed below the tide line, oysters present a unique property
interest, in that many states have granted, by statute, private
rights to them. Alabama, for instance, grants riparian rights
and ownership over cultured oyster beds located up to 600
yards from the shore. This means the property owner adja-
cent to the oyster bed can bring common-law claims, such as
nuisance, trespass, and negligence, against those responsible
for the spill for damage to the cultured oyster beds."

Gulf Coast states also grant oyster leases that permit
leaseholders to harvest oysters from designated state-owned
beds.”® Although the state retains ownership of the water
bottoms, the leascholders can recover damages for injury to
these state-created property interests. In other words, lease-
holders can bring claims for nuisance, trespass, negligence,
and other tort claims for any damage to the water bottoms
on which their leases are located."

States may also assert claims for damages to oyster beds.
Specifically, if the beds are located in public waters, as many
are, the state should be able to bring a natural resources dam-
ages (NRD) claim pursuant to the OPA." States also should
be able to bring claims for lost lease and tax revenue. In addi-
tion to leasing beds on which oysters thrive, many states also
levy a tax on oysters harvested.'® States and private parties
should be able to simultaneously bring claims, as the dam-
ages sought by both are distinct.

With respect to the consolidation of the hundreds of oil
spill cases into a Multi-District Litigation (MDL) in the
Eastern District of Louisiana, the unique legal and factual
status of oyster bed owners and lessees in the Gulf Coast
states warrants a separate, distinct subclass in the oil spill
litigation. As discussed above, oyster beds are governed by
a unique statutory and property rights regime, unlike some
other resources used by other types of claimants. Moreover,
the different state laws that apply to oyster beds in the Gulf
may warrant subdividing oyster bed classes even by state."”
The oyster bed owners and lessees also have unique substan-
tial interests and claims, in that they not only have present
injury, but will also experience future injuries of unknown
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proportions for an uncertain period of time, as the extent of
damage to the oyster beds is still undetermined.'

The oyster industry is important economically to the Gulf
region and also deeply rooted in the culture and heritage of
the region’s residents and visitors. Seafood lovers are attracted
to Gulf oysters because of their affordable price and, more
importantly, because of their “clean, refreshingly briny taste”
that is sweeter and has a softer texture than other oysters.”
Because the flavor is strongly influenced by the water in
which they grow, they are a unique and valuable resource
that cannot be replaced or substituted. The Deepwater Hori-
zon disaster will undoubtedly inflict long-term damage on
this industry and culture for years to come, and may forever
change and weaken the “backbone” of the Gulf’s marine life.
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