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Editors’ Summary

A lack of fully functioning regulatory programs has long 
been the primary obstacle to achieving environmental 
justice in Native America. EPA recognized that chal-
lenge some two decades before the environmental jus-
tice movement took hold, and has since built an Indian 
program based on initial federal implementation where 
feasible, with aspirations for later program assumption 
by Indian tribal governments. Much work on the lat-
ter goal remains, but for tribes that have assumed pro-
gram roles, a new environmental justice issue has arisen: 
ensuring the parties affected—tribal citizens, tribal 
grassroots environmental organizations and others 
within the jurisdiction of tribal programs—receive fair 
treatment and have meaningful opportunities for influ-
encing tribes’ environmental decisionmaking processes. 
Collaborative approaches for resolving tensions that 
arise at times between tribal government decisionmak-
ing and community desires for greater environmental 
protection may be the best means for preserving both 
the environment and the legitimacy—political and cul-
tural—of tribal governments.

Like indigenous peoples throughout the world, Ameri-
can Indian tribes and Alaska Native communities 
have suffered, and continue to suffer, serious negative 

impacts caused by the dispossession of their lands and the 
lack of resources to develop in accordance with their own 
aspirations, as well as pressures on their cultural, politi-
cal, spiritual, economic, and other societal considerations. 
Of particular note, impacts from the imposition of energy 
development and the consumptive natural resource exploi-
tation of their traditional territories have been significant. 
The extensive environmental and human health risks that 
these impacts cause give rise to the call for environmental 
justice for indigenous communities. In addition, and equally 
important, the degradation of environmental quality directly 
affects not only the public health of indigenous communities 
but, quite often, their very identity and survival as distinct 
peoples and cultures. The long legal and political relations 
between tribes and the United States, which recognize that 
tribes possess inherent governmental sovereignty, require 
considerate solutions to these concerns. This Article analyzes 
the evolution of the U.S. Environmental Protection Agency’s 
(EPA’s) Indian Program and Environmental Justice Program 
efforts to achieve environmental justice for Native America.

Section I of this Article briefly reviews the development 
of environmental justice as an organizing principle, and its 
application to Indian country. Section II focuses on EPA’s 
early identification of Indian country’s primary environ-
mental justice challenge—the lack of functioning, effec-
tive regulatory programs—and its commitment to filling 
that gap through government-to-government relations with 
Indian tribes. Section III explores a second, emerging envi-
ronmental justice issue, which is the call for greater citizen 
involvement in tribal environmental decisionmaking pro-
cesses, and the use of collaborative approaches in resolving 
environmental disputes. Section IV concludes that future 
progress on these two fronts, and thus securing environ-
mental justice for Native America, rests on support for both 
cultural and political self-determination for the nation’s 
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indigenous peoples, as well as governments’ adherence to 
appropriate norms for the meaningful involvement and fair 
treatment of all their citizens.

I.	 Environmental Justice as an Organizing 
Principle

Environmental justice gained traction as a social movement 
some 20 years after the modern age of environmental law 
and regulation began. Questions of inequities proliferated 
in the 1980s when early studies by the federal government1 
and independent organizations2 identified statistically sig-
nificant correlations between race, income, and environmen-
tal threats. In part because potentially dangerous pollution 
sources, like chemical manufacturing and hazardous waste 
disposal facilities, were located more often near low-income 
communities and those of color, including Indian country, 
such communities faced disproportionately higher environ-
mental and public health risks.3 In addition, it appeared the 
operating environmental standards for facilities in those 
areas were significantly less stringent than for similar facili-
ties elsewhere, governmental responses to accidents and vio-
lations there were slower, cleanups were less rigorous, and 
enforcement sanctions were lower or nonexistent.4

Public sentiment for the environmental justice movement 
coalesced in the early 1990s with an unprecedented national 
Peoples of Color Summit.5 A wide spectrum of participants 
including indigenous representatives declared a set of 17 
principles6 addressing the causes and consequences of “envi-
ronmental racism”7 perceived as stemming from the admin-
istration of federal and state environmental programs. The 
Summit’s principles sought four broad justice goals: (1) fairer 
decisions on the siting of new industrial facilities; (2) more 
equal governmental enforcement, sanctions, and remedies 
when violations occurred; (3)  increased involvement and 
access by those most affected by the governmental decision-
making processes; and (4)  better understanding that both 
public health and economic opportunities are indispensable 

1.	 See, e.g., U.S. Government Accounting Office, Siting of Hazardous 
Waste Landfills and Their Correlation With Racial and Economic 
Status of Surrounding Communities (1983).

2.	 See, e.g., Commission for Racial Justice, United Church of Christ, 
Toxic Wastes and Race in the United States: A National Report on 
the Racial and Socio-Economic Characteristics of Communities With 
Hazardous Waste Sites (1987).

3.	 Office of Policy, Planning, and Evaluation, U.S. EPA, Environmental 
Equity: Reducing Risk for All Communities, Volume 1: Workgroup Re-
port to the Administrator 12 (1992).

4.	 Marianne Lavelle et al., Unequal Protection: The Racial Divide in Environmental 
Law, a Special Investigation, Nat’l L.J. (Wash., D.C.), Sept. 21, 1992, at S1.

5.	 See Commission for Racial Justice, United Church of Christ, Prin-
ciples of Environmental Justice, Proceedings to the First National 
People of Color Environmental Leadership Summit (1991), available at 
http://www.ejnet.org/ej/principles.html.

6.	 See id.
7.	 Environmental racism has been defined as the intentional or unintentional 

racial discrimination in the enforcement of environmental rules and regula-
tions, the intentional or unintentional targeting of minority communities for 
the siting of polluting industries, such as toxic waste disposal, or the exclusion 
of people of color from public and private boards, commissions, and regulato-
ry bodies. Benjamin F. Chavis Jr., Foreword, Confronting Environmental 
Racism: Voices From the Grassroots (Robert Doyle Bullard ed. 1993).

aspects of the quality of life in communities. The presence 
of indigenous advocates at the Summit was reflected clearly 
in the first principle’s explicit affirmation of the sacredness 
of Mother Earth, and in other principles’ recognition of 
Indian tribes’ unique political relationship with the federal 
government.8 The principles also recognized the centrality of 
cultural self-determination as a fundamental issue of envi-
ronmental justice for indigenous peoples.9

In the year following the Summit, EPA’s Environmental 
Equity Work Group10 published a report calling for a new 
office to coordinate the Agency’s attention on environmen-
tal equity issues.11 That internal report validated a number 
of concerns raised by environmental justice leaders in the 
preceding two years, and EPA Administrator William Reilly 
responded by creating the Office of Environmental Equity, 
later renamed the Office of Environmental Justice. From its 
inception, the Office was charged with assisting the Agency 
in incorporating environmental justice concepts into its 
activities, including enforcement, rulemaking, policy devel-
opment, and planning.12

In 1993, EPA’s new Administrator, Carol Browner, identi-
fied environmental justice as one of her top priorities,13 antic-
ipating President William J. Clinton’s 1994 Executive Order 
directing all federal agencies to ensure that their programs, 
policies, and regulations did not disproportionately impact 
low-income, minority, or tribal communities.14 Administra-
tor Browner stated a few years later “the nation must come 
together and take responsible, common sense steps to ensure 
protection of public health and the environment in every one 
of this nation’s communities. Ensuring the basic rights of 
every citizen is not about stopping development, but about 
responsible development.”15

At around the same time, EPA issued this detailed expla-
nation of environmental justice, which continues to guide 
the Agency today:

[Environmental Justice is t]he fair treatment and meaningful 
involvement of all people regardless of race, color, national 
origin, or income with respect to the development, imple-

8.	 See Commission for Racial Justice, supra note 5.
9.	 See id.
10.	 EPA Administrator William Reilly created the EPA-staffed Environmental 

Equity Work Group in 1990 “to assess the evidence that racial minority and 
low-income communities bear a disproportionate environmental risk burden.” 
Office of Policy, Planning, and Evaluation, supra note 3, at 2.

11.	 Id. at 4.
12.	 See Reorganization to Create the Office of Environmental Equity—Decision 

Memorandum (1992) (creating EPA’s Office of Environmental Equity to “co-
ordinate communication, outreach, education and training of the public on 
environmental equity [justice] issues, serve as a source of information, and 
provide technical/financial assistance on equity related issues as needed”).

13.	 Elevation of the Environmental Protection Agency to a Cabinet-Level Department: 
Joint Hearings Before the Subcomm. on Environment, Energy, and Natural Re-
sources and Legislation and National Security of the H. Comm. on Government 
Operations, 103d Cong. 188-205 (1993) (statement of Carol M. Browner, Ad-
ministrator, U.S. EPA).

14.	 Exec. Order No. 12898, 59 Fed. Reg. 7629 (Feb. 11, 1994). Section 6-606 
of the Executive Order is entitled “Native American Programs” and declares 
that “[e]ach Federal agency responsibility set forth under this order shall apply 
equally to Native American programs.” Id. at 7632.

15.	 Carol Browner, EPA Administrator, Remarks at the Environmental Justice 
Roundtable, Detroit, Mich. (July 17, 1998), available at http://www.epa.gov/
oswer/ej/html-doc/ejremark.htm.
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mentation, and enforcement of environmental laws, regu-
lations, and policies. Fair treatment means that no group 
of people, including racial, ethnic, or socioeconomic group 
should bear a disproportionate share of the negative environ-
mental consequences resulting from industrial, municipal, 
and commercial operations or the execution of federal, state, 
local, and tribal programs and policies.16

Later, EPA defined meaningful involvement as those situ-
ations where:

(1) potentially affected community residents have an appro-
priate opportunity to participate in decisions about a pro-
posed activity that will affect their environment and/or 
health; (2) the public’s contribution can influence the regu-
latory agency’s decision; (3) the concerns of all participants 
involved will be considered in the decision-making pro-
cess; and (4) the decision-makers seek out and facilitate the 
involvement of those potentially affected.17

EPA’s twin aspirations of fair treatment and meaningful 
involvement fairly apply to Indian country.18 Despite common 
perceptions, most tribes are not wealthy and do not possess 
significant political power. Indeed, government studies show 
that Indian communities consistently fall below the federal 
poverty guidelines19 and have few economic opportunities. 
The most prevalent economic activity in Indian country has 
been, and continues to be, natural resource development.20 
Exercising its role as trustee, the federal government has long 
encouraged resource extraction in Indian country,21 typically 
by non-Indian businesses. Historically, the government’s 
focus on generating revenue inadequately addressed the envi-

16.	 U.S. EPA, Final Guidance for Incorporating Environmental Justice 
Concerns in EPA’s NEPA Compliance Analyses §1.1.1 (1998), available 
at http://www.epa.gov/compliance/resources/policies/ej/ej_guidance_nepa_
epa0498.pdf.

17.	 Office of Environmental Justice, U.S. EPA, Frequently Asked Questions, 
http://www.epa.gov/compliance/environmentaljustice/resources/faqs/index.
html (last visited June 21, 2010) (How Does EPA Define Environmental 
Justice?).

18.	 Federal law defines Indian country as
(a) all land within the limits of any Indian reservation under the juris-
diction of the United States Government, notwithstanding the issu-
ance of any patent, and, including rights-of-way running through the 
reservation, (b) all dependent Indian communities within the borders 
of the United States whether within the original or subsequently ac-
quired territory thereof, and whether within or without the limits of a 
state, and (c) all Indian allotments, the Indian titles to which have not 
been extinguished, including rights-of-way running through the same.

	 18 U.S.C. §1151. The U.S. Supreme Court has summarized the concept as 
including “all lands set aside by whatever means for the residence of tribal 
Indians under federal protection, together with trust and restricted Indian al-
lotments.” Okla. Tax Comm’n v. Sac & Fox Nation, 508 U.S. 114, 125 (1993) 
(citing F. Cohen, Handbook of Federal Indian Law 34 (1982 ed.)).

19.	 The 2000 U.S. Census reported the median earnings of American Indians 
and Alaska Natives are significantly lower ($22,800 for women and $28,900 
for men) compared to all others in the United States ($27,200 for women 
and $37,100 for men). Approximately 25% of American Indian and Alaskan 
Natives live below the official poverty level, as compared with 12.4% of the 
total population.

20.	 See, e.g., Task Force Seven, American Indian Policy Review Commission, 
Final Report on Reservation and Resource Development and Protec-
tion 130-31 (1976).

21.	 See, e.g., Task Force One, American Indian Policy Review Commission, 
Final Report on Trust Responsibilities and the Federal-Indian Rela-
tionship, Including Treaty Review (1976).

ronmental degradation of tribes’ homelands and damage to 
sacred sites, and thus, to tribal cultural values. Underground 
sources of drinking water have been contaminated with the 
unwanted byproducts of oil and gas production, rivers used 
for livestock watering and irrigation have been destroyed by 
runoff from mining operations, and sacred sites and burial 
grounds have been strip-mined and clearcut.22

Standing alone, these negative impacts on tribes’ cultural 
survival raised significant environmental justice concerns. 
Yet, they were exacerbated by a more foundational concern: 
despite extensive federal and state regulatory development 
since 1970, there were very few environmental programs 
operating in Indian country at the time the environmen-
tal justice movement began.23 So, while the mainstream 
environmental justice movement developed in response to 
charges that federal and state agencies were running their 
programs in ways that left minority and low-income com-
munities at disproportionately higher risks,24 the primary 
and most pressing environmental justice concern in Indian 
country was the nearly complete absence of effective envi-
ronmental regulatory programs.25 Indeed, to this day, only 
a fraction of Indian country benefits from active federal or 
tribal environmental regulatory programs.

II.	 The Primary Environmental Justice 
Challenge: Implementing Effective 
Regulatory Programs in Indian Country

Understanding the causes of the lack of effective environ-
mental regulatory programs in Indian country, and the pos-
sible solutions, requires some familiarity with the historical 
development of federal environmental law. Before 1970, the 
federal role in environmental management was limited. The 
U.S. Congress occasionally addressed environmentally harm-
ful activities through its constitutional power over interstate 
commerce, or provided financial and technical assistance 
to states for developing state environmental management 
regimes. Unlike Congress, states possessed broad inherent 
authorities for protecting public health and fostering public 
welfare. Until 1970, Congress effectively left land use deci-
sions and many types of environmental regulation to the 
local level. But state governments often were concerned that 
they may drive existing and new business from their states 
by increasing regulatory compliance costs, so they either 
took no action, or established programs so weak that schol-

22.	 See, e.g., Office of Federal Activities, U.S. EPA, Survey of American 
Indian Environmental Protection Needs on Reservation Lands: 1986 
(1986).

23.	 EPA created its Indian Policy in 1984 and began building its capacity to work 
with tribes, ultimately creating EPA’s American Indian Environmental Office 
in 1994.

24.	 Memorandum from U.S. EPA Administrator Stephen Johnson, to Assistant 
Administrators, Regional Administrators, Associate Administrators, Office Di-
rectors, General Counsel, Chief Financial Officer, and Inspector General of the 
U.S. EPA, Reaffirming the U.S. Environmental Protection Agency’s Commitment 
to Environmental Justice (Nov. 4, 2005), available at http://www.epa.gov/com-
pliance/resources/policies/ej/admin-ej-commit-letter-110305.pdf.

25.	 See generally James M. Grijalva, Closing the Circle: Environmental Jus-
tice in Indian Country (2008).
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ars sometimes refer to this time period as evidencing a state 
“race to the bottom.”26

With minimal governmental oversight, industry had lit-
tle economic incentive to consider the external social costs 
wrought by their environmental impacts. Rachel Carson’s 
1962 book, Silent Spring, about widespread pesticide contam-
ination primed the public consciousness, and the expanded 
media coverage soon inflamed it. Environmental catastro-
phes were found throughout the country in the late 1960s: an 
oil spill fouled popular Santa Barbara beaches; chemical pol-
lution rendered Lake Erie “dead”; fish in the Hudson River 
were too toxic to eat; and the infamous Cuyahoga River in 
Ohio literally caught fire. It became clear that pollution, 
which readily migrated across state and tribal lines, was a 
matter of national concern.

The national crises climaxed in April 1970, when 22 
million Americans went into the streets demanding federal 
action. That first Earth Day marked the beginning of the 
modern era of environmental law, provoking immediate 
executive and legislative reactions at the federal level. Within 
seven months, President Richard M. Nixon reorganized sev-
eral federal departments to create EPA.27 At the same time, 
Congress greatly enhanced the federal role in environmental 
management by enacting the Clean Air Act (CAA),28 which 
directed EPA to set national air quality standards that every 
state would be required to meet. Over the next six years, 
Congress would expand the Agency’s authority to cover every 
environmental medium and many hazardous industries and 
products. States would continue to play an important role 
in public health, but they would do so under terms set by 
Congress and EPA.

The crises that prompted the modern environmental laws, 
and the legislative histories of those laws, made clear that 
Congress expected the programs would be implemented, 
and their requirements respected, nationwide. One court 
described Congress’ intention to protect the country from 
“border to border, ocean to ocean.”29 That goal surely implied 
no geographic area would be left unregulated, but curiously, 
Congress made no mention of the over 87,000 square miles 
of Indian reservations (approximately the size of all the New 
England states) and other Indian lands scattered across the 
nation. However, a U.S. Supreme Court decision on a dif-
ferent federal agency’s authority to act in Indian country 
under a statute silent on the matter implicitly addressed this 
conundrum.30 The Court noted its federal Indian law cases 
posited in Congress a very broad (some might say limitless) 
constitutional power over Indian affairs, which suggested to 
the Court that general federal laws should be understood to 
apply to Indian country unless Congress said otherwise.31 
The environmental laws seemed to fall into this category; the 

26.	 See, e.g., Kirsten H. Engel, State Environmental Standard-Setting: Is There a 
“Race” and Is It “To the Bottom?,” 48 Hastings L.J. 271 (1997).

27.	 Reorganization Plan No. 3 of 1970, 35 Fed. Reg. 15623 (Oct. 6, 1970), avail-
able at www.epa.gov/history/org/origins/reorg.htm.

28.	 42 U.S.C. §§7401-7671q, ELR Stat. CAA §§101-618.
29.	 Phillips Petroleum Co. v. U.S. Environmental Protection Agency, 803 F.2d 

545, 553, 17 ELR 20387 (10th Cir. 1986).
30.	 See Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99 (1960).
31.	 Id. at 116-18.

laws applied generally to their circumscribed polluting activi-
ties, and they certainly did not exempt Indian country. Addi-
tionally, it was clear to EPA that Congress’ goal of national 
environmental protection could not be accomplished with-
out including Indian country.32

The apparent conclusion that federal environmental law 
applied in Indian country, however, raised another press-
ing question also left unanswered by Congress: who would 
implement these programs? The regulatory model Congress 
incorporated into the modern environmental laws created a 
new federal-state partnership called “cooperative federalism,” 
which authorized state implementation of federal programs 
under EPA supervision. States had flexibility to account for 
local needs and priorities, so long as they met the minimum 
federal requirements established by Congress and EPA.

Federal Indian law again provided the context for under-
standing the meaning of Congress’ clear preference for state 
implementation of federal programs in the face of its silence 
on Indian country implementation. In 1973, as EPA was 
struggling with how to implement the Clean Water Act 
(CWA)33 in Indian country, the Supreme Court barred a 
state tax law from applying to an Indian reservation, say-
ing that state laws generally do not apply to Indian country 
unless Congress specifically authorizes their application.34 
The CWA contained no explicit authorization, so EPA deter-
mined that it would not approve state permit programs for 
Indian facilities in Indian country unless the state showed 
an independent source of authority. EPA would instead issue 
water pollution permits directly to avoid the risk of an unac-
ceptable regulatory gap in Indian country.35 That was EPA’s 
first Indian program action.

EPA’s approach of directly implementing federal programs 
was the quickest and most direct way for ensuring compre-
hensive national protection, and it was consistent with a 
long-standing national policy of federal control over Indian 
affairs. That policy, however, had rarely been successful and, 
more importantly, had just been discredited. President Nixon 
called for increased tribal control over federal Indian pro-
grams shortly before he created EPA in 1970.36 Congress fol-
lowed suit in education and human health service programs 
in 1972 and 1975.37 This new era of decreased federal control 
and increased tribal self-determination meant EPA’s early 
solution for filling the Indian country regulatory gap through 
direct federal implementation needed to be revisited.

32.	 U.S. EPA Policy for Program Implementation on Indian Lands (Dec. 
19, 1980) (on file with authors); U.S. EPA, EPA Policy for the Adminis-
tration of Environmental Programs on Indian Reservations 1 (Nov. 8, 
1984), available at http://www.epa.gov/tribal/pdf/indian-policy-84.pdf.

33.	 33 U.S.C. §§1251-1387, ELR Stat. FWPCA §§101-607.
34.	 McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 170-71 (1973).
35.	 National Pollutant Discharge Elimination System, 38 Fed. Reg. 13528, 13530 

(May 22, 1973) (codified at 40 C.F.R. §125.2(b)).
36.	 Special Message to the Congress on Indian Affairs, 213 Pub. Papers 564 (July 

8, 1970).
37.	 Indian Self-Determination and Education Assistance Act, Pub. L. No. 93-638, 

88 Stat. 2203 (1975); Education Amendments of 1972, Pub. L. No. 92-318, 
86 Stat. 235 (1972).
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A.	 Laying the Foundation for Environmental Justice in 
Indian Country

The nation’s new policy of tribal self-determination was con-
sistent with numerous references in Supreme Court cases 
acknowledging the governmental status of Indian tribes. 
In 1975, the Court emphasized that the unique sovereign 
attributes of tribes existed independently of the United 
States, and included jurisdiction not only over tribal citizens 
but also over tribal territories.38 That case supported EPA’s 
emerging view that its proper partners in Indian country 
were the tribes themselves.39 Tribal governments were bet-
ter positioned to implement federal programs consistent with 
local needs and priorities, just as states were outside Indian 
country. EPA thus began viewing its direct implementation 
approach to the Indian country regulatory gap as an interim 
solution; a more effective permanent strategy would feature 
tribal implementation of federal programs.40

EPA’s second and third Indian program actions explicitly 
included a tribal program role identical to states. EPA’s 1974 
rules for air programs offered tribes the same opportunity 
as states to classify their air quality41 even though EPA was 
fully aware that such classifications affected the stringency 
of federal permits issued to Indian facilities and to non-
Indian facilities both inside and adjacent to Indian country. 
EPA’s 1975 pesticide regulations specifically prohibited the 
commercial use of pesticides in Indian country unless the 
applicator, whether Indian or non-Indian, was certified by 
the tribe.42

EPA’s actions here were quite bold. At that time, neither 
the air nor pesticides acts even hinted at potential tribal regu-
latory roles. The air program role contained no direct regula-
tory authority over non-Indian polluters, though it clearly 
had potential to affect them through federal permit condi-
tions. On the other hand, the pesticide program role explic-
itly envisioned tribes exercising direct regulatory authority 
over non-Indians, which has always been a contentious issue 
in federal Indian law. Yet, within three years, Congress codi-
fied those two specific state-like program roles.

EPA’s state-like approach for tribal governments spoke 
directly to the primary environmental justice challenge in 
Indian country: the lack of actual operating programs 
providing public health protection equal to areas outside 
Indian country. As importantly, however, the state-like 
model acknowledged tribes’ inherent governmental sov-
ereignty as a fundamental difference from other minor-

38.	 United States v. Mazurie, 419 U.S. 544 (1975).
39.	 U.S. EPA, supra note 32, at 2 (“The Agency will recognize tribal governments 

as the primary parties for setting standards, making environmental policy deci-
sions and managing programs for reservations, consistent with agency stan-
dards and regulations.”).

40.	 See id. (“The Agency will take affirmative steps to encourage and assist tribes 
in assuming regulatory and program management responsibilities for reser-
vation lands.”).

41.	 Prevention of Significant Air Quality Deterioration, 39 Fed. Reg. 42510, 
42515 (Dec. 5, 1974) (codified at 40 C.F.R. §52.21(c)(3)(i)).

42.	 Submission and Approval of State Plans for Certification of Commercial and 
Private Applicators of Restricted Use Pesticides, 40 Fed. Reg. 11698, 11704 
(Mar. 12, 1975) (codified at 40 C.F.R. §171.10(a)).

ity and low-income communities. In addition to general 
public-participation opportunities for influencing program 
operation, cooperative federalism allowed tribal govern-
ments a regulatory role through the delegation of primary 
responsibility for implementing environmental programs. 
By law, tribal value judgments on environmental protec-
tion, e.g., water quality standards, air quality classifica-
tions, etc., would be incorporated into federal programs, 
primarily through the issuance of pollution discharge per-
mits by EPA or the tribes themselves.

The first time that EPA’s state-like approach was imple-
mented, it was directly challenged in court. At issue was the 
air program that allowed tribes, like states, to choose among 
three classifications of air quality. The stringency of permits 
issued to new major sources of air pollution depended on 
the applicable class. The state of Montana elected to keep 
the default Class II set by EPA. The Northern Cheyenne 
Tribe, whose reservation is located in south-central Mon-
tana, desired greater protection for its air quality, and applied 
to EPA for redesignation from Class II to the more stringent 
Class I. EPA found the tribe had followed the statutory pro-
cedure, and approved the redesignation.43

A group of mining and energy companies challenged 
EPA’s authority to approve the Northern Cheyenne Tribe’s 
redesignation. One energy company was particularly con-
cerned. It was planning a new 760-megawatt coal-burning 
power plant in Colstrip, Montana, about 13 miles upwind 
of the Tribe’s reservation. As designed, the plant’s proposed 
controls for sulfur dioxide and nitrogen oxide emissions 
would not comply with the Tribe’s Class I designation. The 
court upheld EPA’s approval, finding EPA’s approach a rea-
sonable interpretation of CAA in light of federal Indian 
law principles.44

Once legally effective, the tribe’s Class I designation trig-
gered CAA’s transboundary pollution provisions authoriz-
ing the imposition of permit conditions prohibiting source 
emissions that would violate a downwind jurisdiction’s more 
stringent standards. EPA ultimately required the Colstrip 
plant to redesign its pollution control system, reducing its 
annual pollution emissions by over 90%. But for the North-
ern Cheyenne Tribe’s redesignation authority, tribal citizens 
and Montana residents would have been exposed to thou-
sands of tons of additional hazardous airborne emissions over 
the life of the plant.

B.	 Institutionalizing EPA’s Legal Approach to Indian 
Country

EPA’s Indian program has come a long way since the 1970s. 
In 1980 and 1984, EPA adopted official Indian policies spe-
cifically embracing tribal self-determination.45 Recognizing 
EPA’s prior assistance for state program development, the 
Indian policies pledged technical and financial assistance 

43.	 Montana; Redesignation of Northern Cheyenne Indian Reservation for Pre-
vention of Significant Deterioration, 42 Fed. Reg. 40695 (Aug. 11, 1977).

44.	 Nance v. U.S. EPA, 645 F.2d 701, 11 ELR 20526 (9th Cir. 1981).
45.	 See U.S. EPA, supra note 32.
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for tribes, as well as resolution of legal and other barriers to 
tribal program development. EPA would delegate Indian 
country programs to states only pursuant to express congres-
sional direction. EPA would give special consideration to 
tribal interests consistent with the federal government’s trust 
responsibility over Indian lands and resources.

Consistent with its policy pledge to address legal barriers 
to tribal program roles, EPA (with tribes’ assistance) secured 
amendments inserting general “treatment as a state” (TAS) 
provisions46 in most of the major environmental statutes.47 
The only notable exception is the Resource Conservation and 
Recovery Act (RCRA),48 which has not been substantially 
reviewed since 1984. The U.S Court of Appeals for the Dis-
trict of Columbia (D.C.) Circuit has held that RCRA’s lack 
of a TAS provision (combined with the its reference to Indian 
tribes as municipalities) precludes EPA from delegating state-
like solid and hazardous waste regulatory roles to tribes.49

The program roles authorized by the acts with TAS provi-
sions vary with the relevant programs, but all posit a relative 
equality between tribal and state governments in both the 
opportunities and limitations presented by the cooperative 
federalist model. Several amendments included provisions 
for resolution of tribe-state disputes, underscoring Congress’ 
view that adjacent tribes and states might legitimately make 
different value judgments for similar media. With clear 
authority in hand, EPA promulgated a number of regulations 
establishing procedures for TAS approval and tribal grant 
funding in the late 1980s and early 1990s,50 setting the stage 
for Indian policy implementation to begin in earnest.

The EPA Indian Program began in 1994 with the creation 
of the Agency’s Tribal Operations Committee,51 the Ameri-
can Indian Environmental Office, and a commitment of EPA 
senior managers to meet regularly to address tribal policy 

46.	 Treatment as state eligibility criteria vary among the statutory programs but 
require generally that the tribe be federally recognized by the U.S. Depart-
ment of the Interior, have a governing body carrying out substantial duties and 
powers, and demonstrate technical capability and legal authority to manage 
and protect the Indian country environment. See, e.g., FWPCA, 33 U.S.C. 
§1377(e) (2006).

47.	 See, e.g., Water Quality Act of 1987, Pub. L. No. 100-4, §506, 101 Stat. 7 
(Feb. 4, 1987) (codified at 33 U.S.C. §1377(e)); Pub. L. No. 93-523, 88 Stat. 
1660 (Dec. 16, 1974) (codified at 42 U.S.C. §300f(1)); Pub. L. No. 101-
549, §§107(d), 108(i), 104 Stat. 2464 (Nov. 15, 1990) (codified at 42 U.S.C. 
§7601(d), 7601(a)(1)); Superfund Amendments and Reauthorization Act of 
1986, Pub. L. No. 99-499, §207(e), 100 Stat. 1613 (Oct. 17, 1986) (codified 
at 42 U.S.C. §9626).

48.	 42 U.S.C. §§6901-6992k, ELR Stat. RCRA §§1001-11011.
49.	 Backcountry Against Dumps v. U.S. Environmental Protection Agency, 100 

F.3d 147, 27 ELR 20471 (D.C. Cir. 1996).
50.	 See, e.g., Indian Tribes: Air Quality Planning and Management, 63 Fed. Reg. 

7254 (Feb. 12, 1998) (codified at 40 C.F.R. pts. 9, 35, 49, 50, and 81); Safe 
Drinking Water Act—National Drinking Water Regulations, Underground 
Injection Control Program; Indian Lands, 53 Fed. Reg. 37396, 37400 (Sept. 
26, 1988) (codified at 40 C.F.R. pts. 35, 124, 141-146); Amendments to the 
Water Quality Standards Regulation That Pertain to Standards on Indian Res-
ervations, 56 Fed. Reg. 64876, 64878 (Dec. 12, 1991) (codified at 40 C.F.R. 
pt. 131); Underground Injection Control Programs on Indian Lands, 53 Fed. 
Reg. 43084 (Oct. 25, 1988) (codified at 40 C.F.R. pt. 147).

51.	 To improve communication and build stronger partnerships with the 
tribes, EPA established a National Tribal Operations Committee (NTOC) 
in February 1994. The NTOC is comprised of 19 tribal leaders (Tribal 
Caucus) and EPA’s Senior Leadership Team, including the Administrator, 
the Deputy Administrator, and the Agency’s Assistant Administrators and 
Regional Administrators.

issues. These bodies, along with more specific tribal advisory 
councils, created later, significantly increased opportuni-
ties for tribal involvement in Agency processes, broadened 
Agency awareness of tribal issues, and encouraged insti-
tutional changes. Scattered references to tribal program 
development and Indian country protection appeared in 
the Agency’s strategic plans during the 1990s and 2000s, 
certain offices and regions developed Indian-specific strate-
gic plans and policies, regions created regional tribal opera-
tions committees, and Agency-wide resource allocations 
began to increase.52

Tribal interest in program delegation, as measured by 
applications for grants and TAS, increased significantly dur-
ing this time, although the overall number of tribes operating 
delegated programs was and remains relatively small. Like 
the tribes themselves, the reasons for this modest growth are 
diverse. There is little doubt that resource limitations are a 
major obstacle. Tribes lack the tax base that even the poor-
est states enjoy, and the limited increases in federal funding 
for tribal program development in recent years are dwarfed 
by the federal assistance historically granted to states. When 
Congress began the modern era of environmental law by 
greatly expanding the federal role in environmental manage-
ment in the 1970s, massive expenditures were made to assist 
states in developing compliant regulatory programs. In con-
trast, EPA’s Indian Program resource allocations have never 
amounted to more than one-half of 1% of the Agency’s over-
all budget.

An equally compelling but less acknowledged reason 
for limited tribal programs is historical. Before the nation 
embraced tribal self-determination, federal policy flipped 
every few decades between supporting and dismantling 
tribal governments.53 So, while states have had two centu-
ries to build governmental infrastructure and capability, the 
institution of the modern tribal government has been devel-
oping for approximately 25 years.

Another important factor implicating both tribal and 
Agency hesitance is the unpredictability of Indian law litiga-
tion. In recent nonenvironmental cases, the Supreme Court 
has described inherent tribal sovereignty over non-Indians as 
limited to health and welfare matters essential to tribal self-
government, but it has never defined that test.54 Nor has the 
Supreme Court accepted appeals from repeated lower court 
decisions supporting EPA’s view of tribal self-government and 
upholding various aspects of the Indian Program. From 1996 
to 2003, lower courts have consistently relied on standard 
administrative law principles to defer to the Agency’s recon-

52.	 In 1992, Congress passed the Indian Environmental General Assistance Pro-
gram Act of 1992, 42 U.S.C. §4368b (2006), which authorizes EPA to provide 
General Assistance Program (GAP) grants to federally recognized tribes and 
tribal consortia for planning, developing, and establishing environmental pro-
tection programs in Indian country.

53.	 See Felix S. Cohen, Handbook of Federal Indian Law §§1.03-1.07 (Univ. 
of N.M. Press 2005).

54.	 See, e.g., Nevada v. Hicks, 533 U.S. 353 (2001); Atkinson Trading Co. v. Shir-
ley, 532 U.S. 645 (2001). In Plains Commerce Bank v. Long Family Land and 
Cattle Co., 128 S. Ct. 2709, 2726-27 (2008), the Court, in dicta, said the 
tribal power “must be necessary to avert catastrophic consequences” for tribal 
self-government, as for example where non-Indian conduct “imperil[s] the 
subsistence or welfare of the tribe.”

Copyright © 2010 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



9-2010	 NEWS & ANALYSIS	 40 ELR 10911

ciliation of Indian law and environmental law unless Con-
gress clearly spoke otherwise. Those cases effectively endorse 
the three main components of the Indian program: a com-
mitment to full tribal regulatory roles on a par with states55; 
an unwillingness to delegate Indian country responsibilities 
to states absent clear congressional permission;56 and federal 
direct implementation while tribal programs develop.57

Although not fully consistent with EPA’s goal of tribal 
environmental self-determination, federal direct implemen-
tation was initially, and remains today, a mainstay of the 
Agency’s Indian Program.58 Federal direct implementation 
partially addresses the Indian country regulatory gap, while 
minimizing the presence of state regulatory mechanisms. 
Because courts sometimes rely on state regulatory presence 
in Indian country to find regulated matters are not impor-
tant to tribal self-government,59 EPA’s disapproval of state 
programs in Indian country indirectly supports tribal sover-
eignty. Courts have generally accepted direct implementation 
as a rational interim step toward full tribal roles, although in 
two recent cases the courts ruled against direct implementa-
tion actions perceived as limiting or precluding later tribal 
program assumptions.60

III.	 An Emerging Environmental Justice 
Challenge: Achieving Meaningful 
Involvement and Fair Treatment in Tribal 
Program Operation

As tribes build capacity and obtain federal environmental 
program delegations, the parties affected—tribal members, 
tribal grassroots environmental organizations, and others 
within the jurisdiction of tribal programs—have begun and 
will continue to seek meaningful opportunities for influ-
encing tribes’ environmental decisionmaking processes and 
receiving fair treatment. This is an expected development 
that follows the trend of citizens, community-based orga-

55.	 See, e.g., Arizona v. U.S. EPA, 151 F.3d 1205 (9th Cir. 1998) (upholding EPA’s 
approval of a tribe’s redesignation of its air quality classification); Montana v. 
U.S. EPA, 137 F.3d 1135, 28 ELR 21033 (9th Cir. 1998) (upholding EPA’s 
approval of tribal water quality standards for a reservation with significant non-
Indian lands); Albuquerque v. Browner, 97 F.3d 415, 27 ELR 20283 (10th 
Cir. 1996) (upholding EPA’s approval of tribal water quality standards more 
stringent than federal minimum requirements).

56.	 See, e.g., Wash. Dep’t of Ecology v. U.S. EPA, 752 F.2d 1465 (9th Cir. 1985) 
(upholding EPA’s rejection of a state’s application for hazardous waste regula-
tory authority over Indian reservations).

57.	 See, e.g., HRI, Inc. v. U.S. EPA, 198 F.3d 1224, 30 ELR 20231 (10th 
Cir. 2000) (upholding EPA’s direct implementation of the Safe Drinking 
Water Act’s Underground Injection Control Program on Indian lands); 
Phillips Petroleum Co. v. U.S. EPA, 803 F.2d 545, 17 ELR 20387 (10th 
Cir. 1986) (same).

58.	 See, e.g., Federal Implementation Plans Under the Clean Air Act for Indian 
Reservations in Idaho, Oregon, and Washington, 70 Fed. Reg. 18074 (Apr. 8, 
2005) (codified at 40 C.F.R. pts. 9 and 49).

59.	 See, e.g., Montana v. United States, 450 U.S. 544, 565-66 (1981) (finding 
insufficient impacts on tribal health and welfare to justify tribal regulation 
over non-Indians because of long history of state regulation of the non-
Indian activities).

60.	 See Michigan v. U.S. EPA, 268 F.3d 1075, 32 ELR 20248 (D.C. Cir. 2001) 
(invalidating provision for direct implementation of the federal operating per-
mits program on lands whose Indian country status was in question); Arizona 
v. U.S. EPA, 151 F.3d 1205 (9th Cir. 1998) (invalidating a federal implemen-
tation plan intended to activate a tribal air quality redesignation).

nizations, and other environmental stakeholders seeking 
greater public involvement and fair treatment in both the 
states’ and the federal government’s environmental decision-
making processes.

Public participation and due process are nationally and 
internationally recognized as core rights of citizens and per-
sons being governed,61 and Congress enacted the federal 
Administrative Procedure Act62 in large part to provide for 
due process and greater public access and involvement in gov-
ernment operations. Federal environmental laws and their 
administrative implementing rules also incorporate public 
participation and due process requirements, which apply to 
the operation of federal environmental programs whether 
run by EPA or delegated to states and tribes. Implementing 
those administrative procedures in Indian country, however, 
raises some unique challenges.

EPA’s federal advisory committee on environmental jus-
tice, the National Environmental Justice Advisory Council 
(NEJAC), has observed that public participation and due 
process procedures in the context of federally approved tribal 
environmental programs “may have implications for tribal 
decision making, values, sovereignty, and tribal efforts to 
exert jurisdictional authority.”63 While NEJAC encouraged 
collaborative federal-tribal efforts toward effective public 
participation and due process, it also cautioned that “EPA 
should be sensitive to these concerns and to the challenges 
these bring to tribes.”64

EPA has acknowledged the importance of ensuring feder-
ally mandated due process and public participation processes 
are appropriately considered in light of tribal self-determina-
tion. To address this concern, the Agency has split its pro-
grammatic efforts in Indian country: the American Indian 
Environmental Office has the lead for the Agency’s work 
with tribal governments, and EPA’s Office of Environmen-
tal Justice (OEJ) heads EPA’s work with tribal grassroots 
organizations and tribal members. Through these offices, the 
Agency supported NEJAC’s Indigenous Peoples Subcom-
mittee as it prepared two reports: Meaningful Involvement 
and Fair Treatment by Tribal Environmental Regulatory Pro-
grams65 and Guide on Consultation and Collaboration With 
Indian Tribal Governments and the Public Participation of 
Indigenous Groups and Tribal Members in Environmental 
Decision Making.66

NEJAC’s report on meaningful involvement emphasized 
active involvement by tribal members and tribal grassroots 

61.	 International Covenant on Civil and Political Rights, arts. 25, 26, opened for 
signature Dec. 19, 1966, 999 U.N.T.S. 171.

62.	 5 U.S.C. §§551-559, 701-706, 1305, 3105, 3344, 4301, 5335, 5362, 7521 
(2006).

63.	 National Environmental Justice Advisory Council, U.S. EPA, Mean-
ingful Involvement and Fair Treatment by Tribal Environmental Reg-
ulatory Programs 4 (2004), available at http://www.epa.gov/compliance/ej/
resources/publications/nejac/ips-final-report.pdf.

64.	 Id.
65.	 Id.
66.	 National Environmental Justice Advisory Council & Indigenous Peo-

ples Subcommittee, U.S. EPA, Guide on Consultation and Collabora-
tion With Indian Tribal Governments and the Public Participation of 
Indigenous Groups and Tribal Members in Environmental Decision 
Making 16-20, 24-26 (2000).

Copyright © 2010 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



40 ELR 10912	 ENVIRONMENTAL LAW REPORTER	 9-2010

organizations in protecting the environment and public 
health in Indian country. A number of the Agency’s activities 
incorporate that theme, including initiatives for protecting 
tribal culture and traditional lifeways,67 promoting sustain-
able and renewable tribal energy development,68 and sup-
porting collaborative problem solving.69

A collaborative approach to resolving environmental con-
flict is the centerpiece of an instructional course first offered 
by the OEJ in 2006, and has since been offered several addi-
tional times. Representatives of tribal grassroots organiza-
tions and tribal governmental officials collectively explored 
hypothetical environmental conflicts through the twin lenses 
of federal public participation requirements and alternative 
dispute resolution mechanisms. The inclusion of traditional 
peacemaking approaches in these training workshops helped 
participants focus on culturally appropriate means for hear-
ing the community’s voice and meeting all parties’ interests.

It is too early to determine how useful or beneficial this 
tool will be for stakeholders across Indian country, but the 
initiative has shown positive initial results. The first training 
resulted in the completion of a written set of protocols for 
communication and collaboration between the tribal govern-
ment and tribal grassroots organizations.70 The second train-
ing generated a set of identified opportunities to enhance 
coordination and collaboration on water quality issues, 
developed by the tribal environmental program, tribal 
environmental grassroots organizations, and other stake-
holders on the reservation, including owners of adjoining 
private lands.71

Although this training has been well-received by tribal 
participants, and EPA has been encouraged to offer more 
training opportunities for tribes and tribal grassroots 
organizations,72 some tribal governments have been reluctant 

67.	 National EPA-Tribal Science Council, U.S. EPA, Paper on Tribal Issues 
Related to Tribal Traditional Lifeways, Risk Assessment, and Health & 
Well Being: Documenting What We’ve Heard (2006), available at http://
nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=900U0100.txt.

68.	 EPA co-chairs the Interagency Working Group on Environmental Justice’s Na-
tive American Task Force, which has focused attention on sustainable develop-
ment/wind power development in Indian country and the protection of cul-
tural resources. The working group has supported 30 revitalization demonstra-
tion projects, including the Intertribal Council on Utility Policy Tribal Wind 
Power Development Project. See U.S. EPA, Integrated Federal Interagen-
cy Environmental Justice Action Agenda (2000), available at http://www.
epa.gov/compliance/ej/resources/publications/interagency/actionagenda.pdf.

69.	 Office of Environmental Justice, U.S. EPA, EPA’s Environmental 
Justice Collaborative Problem-Solving Model (2008), available at 
http://www.epa.gov/compliance/ej/resources/publications/grants/cps-manu-
al-12-27-06.pdf.

70.	 EPA worked in partnership with the Navajo Nation and Navajo environmental 
justice grassroots organizations to hold the Alternative Dispute Resolution and 
Environmental Laws Workshop on October 24-26, 2006, including follow-up 
facilitated sessions resulting in the development of Protocols for Communication 
and Collaboration, completed in April 2007.

71.	 EPA worked in partnership with the Wind River Environmental Quality 
Commission and the Wind River Alliance to hold the Collaborative Ap-
proaches and Problem-Solving Workshop, Nov. 12-13, 2009, including a 
facilitated session that resulted in the development of the list of identified 
opportunities for enhanced coordination and collaboration among the Sho-
shone and Arapaho peoples, as well as others, including non-tribal residents, 
living on the reservation.

72.	 Participants in each of the trainings offered from 2006-2010 have almost 
unanimously indicated the course was well worth taking and requested op-
portunities for others to attend the course.

to explore collaborative problem solving and dispute resolu-
tion as viable tools for managing environmental programs.73 
Their reluctance may be due to simple misunderstanding 
of the tools being discussed, or mistrust of another federal 
program proclaiming benefits for tribes. A more problem-
atic motive may be the concern of some tribal governments 
that genuine involvement of their members will only delay 
or derail proposed development projects, thus exacerbating 
the difficulty of attracting new businesses and industries and 
the jobs and revenues they represent. Whatever the reasons, 
the perception that tribal governments are neither engaged 
with the citizenry nor open to their views breeds a divisive 
sense of disenfranchisement74 that fuels a long-standing 
criticism that modern tribal governments, which are mod-
eled largely on their state and federal counterparts, lack 
cultural legitimacy.75

IV.	 Conclusion

As citizens of the United States, tribal members should 
receive the same quality of environmental and public health 
protection as other citizens. EPA’s Indian Program—guided 
from the outset by a self-determination policy highlighting 
tribal governments as partners in developing and implement-
ing effective Indian country environmental programs—has 
made significant progress toward addressing Indian coun-
try’s most pressing environmental justice challenge of filling 
the regulatory void left by the modern cooperative federal-
ist model of environmental law. Congress has validated the 
Agency’s tribal treatment as a state paradigm on multiple 
occasions, and federal courts have repeatedly turned away 
legal challenges to it. Tribes have generally welcomed the 
federal trend toward increased tribal capacity, although 
their optimism and progress have been tempered by a long 
history of disjointed federal policies and the reality that 
current funding levels fall short of the financial and techni-
cal resources needed for comprehensive tribal environmen-
tal programs.

A natural extension of EPA’s and tribes’ initial suc-
cesses in developing more culturally relevant environ-
mental programs is the challenge of ensuring that tribal 
members and tribal organizations have meaningful and 
effective opportunities for inf luencing the operation of 
those programs, and that they are treated fairly. This 

73.	 In early 2010, several tribes initially committed to host a regional training 
workshop for tribal environmental officials and tribal grassroots groups in their 
areas, but later abruptly withdrew without explanation. One tribe strongly op-
posed even the offering of the training at a private facility on its reservation.

74.	 See, e.g., Black Mesa Water Coalition, Organization Responds to President Shir-
ley’s Chastisement of “Environmental” Groups, Native American Times, Oct. 
2, 2009, available at http://nativetimes.com/index.php?option=com_content
&view=article&id=2459:organization-responds-to-president-shirleys-chastise-
ment-of-environmental-groups&catid=56&Itemid=32; Ahni, Tribal Members 
Concerned About Proposed Oil Refinery, available at http://intercontinentalcry.
org/tribal-members-concerned-about-proposed-oil-refinery/ (Sept. 25, 2008).

75.	 The Indian Reorganization Act of 1934, 25 U.S.C. §§461-479a-1 (2006), 
established forms of government for tribes that followed to some extent the 
federal and state pattern of divided executive, legislative, and judicial author-
ity, which generally did not correspond with most traditional forms of tribal 
governance, and were, therefore, often unsuited to tribal needs and conditions. 
See William C. Canby Jr., American Indian Law 25 (1998).
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second and emerging Indian country environmental jus-
tice issue, like the first, presents unique considerations. Both 
cultural and political self-determination are at stake for the 
nation’s indigenous communities.

As EPA endeavors to ensure the voices of individual tribal 
citizens are heard, it must be mindful of tribal sovereignty. 
The OEJ’s recent success in facilitating collaboration and 
improving communication between tribal governments and 
tribal grassroots organizations is a promising indication that 
the two goals can be mutually reinforcing. Through similar 
creative efforts in the future, EPA and tribes may develop 
collaborative means of co-regulating the Indian country 
environment that protect the needs and interests of the entire 
population while respecting, and perhaps enriching, indig-
enous core values and tribal sovereignty.

It seems evident that collaborative approaches to resolving 
environmental and public health issues maximize the limited 
technical and financial resources of all governments (federal, 
tribal, state, and local), as well as capitalize on the expertise 
and interests of each party to improve overall environmental 
and public health protection for all citizens of our nation. 
EPA Administrator Lisa Jackson has recently called for the 
“building of strong state and tribal partnerships [to] ensure 
that programs are consistently delivered nationwide.”76 She 
also emphasized as top priorities the need to protect vulnera-
ble populations and include environmental justice principles 
in all Agency decisions.

76.	 Memorandum from Lisa P. Jackson, U.S. EPA Administrator, to All EPA 
Employees (Jan. 12, 2010) (assessing implementation of her first year’s stated 
priorities: taking action on climate change; improving air quality; assuring the 
safety of chemicals; cleaning up our communities; protection of America’s wa-
ters; expanding the conversation on environmentalism and working for envi-
ronmental justice; and building strong state and tribal partnerships).

While EPA has endeavored, in the many years since 
adopting the 1984 Indian Policy, to address these issues 
through building tribal regulatory capacity, it has only 
recently turned to the relationship between tribal govern-
ments and their citizens. How successfully EPA’s programs 
and regional offices implement Administrator Jackson’s pri-
orities will in part be determined by the engagement and 
outreach of all parties (EPA to tribal governments, tribal 
governments to tribal community-based organizations, 
tribal governments to EPA, tribal community-based organi-
zations to tribal governments, EPA to tribal community-based 
organizations, etc.). It seems clear that EPA’s environmental 
justice outreach is aimed at engaging and collaborating col-
lectively with tribes and disadvantaged communities. It is 
less clear whether tribal governments and tribal grassroots 
organizations will seize the resulting opportunities to work 
collaboratively in identifying and addressing their collective 
environmental and public health concerns in partnership 
with EPA and other stakeholders. That decision cannot be 
taken lightly, for hanging in the balance is not only envi-
ronmental justice for Native America, but also the perceived 
legitimacy of modern tribal governments.
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Federal Circuit’s 
Economic Failings 
Undo the Penn 
Central Test

by William W. Wade, Ph.D.
William W. Wade is a resource economist with the firm 
Energy and Water Economics, Columbia, Tennessee.

Editors’ Summary

Faulty understanding of standard economic and finan-
cial analysis within regulatory takings cases continues 
to set this jurisprudence apart from standard tort cases, 
where state of the art economic methods typically are 
applied within both liability and damages phases of 
the trial. Clear examples of economic nonsense can be 
found in three recent decisions by the U.S. Court of 
Appeals for the Federal Circuit that ignored competent 
economic evidence within the Penn Central test to over-
turn temporary takings decisions. The Federal Circuit’s 
flip-flop between its 2003 decision in Cienega Garden 
VIII and its more recent decisions in Cienega Gardens X, 
Rose Acre Farms, and CCA reveals both misapplication 
of “parcel as a temporal whole” from Tahoe Sierra, a 
Lucas case, to Penn Central cases and faulty use of valu-
ation methods appropriate for real property to evaluate 
the severity of economic impact of temporary business 
income losses. Confused legal theories cannot be shoe-
horned into standard economic methods essential to 
evaluate the Penn Central test.

I.	 Progeny of Cienega X Supplant Standard 
Economic Methods With Confused Legal 
Theories

Thirty years after Justice William J. Brennan’s decision in 
Penn Central,1 the federal circuit created an economic tsemi-
sht of the Penn Central test in its Cienega X decision.2 Prog-
eny of Cienega X demonstrate that faulty legal theories of 
economics developed in Cienega X should not displace well-
established economic theories of measuring and benchmark-
ing financial losses. This Article takes a meta-look at recent 
federal circuit and federal claims court decisions to reveal 
that confused legal theories cannot be shoehorned into stan-
dard economic methods essential to evaluate the Penn Cen-
tral test.3

Progeny of Cienega X at issue are:

•	 Rose Acre Farms, Inc. v. United States (Rose Acre Farms 
VI)4;

•	 CCA Associates v. Unites States (Fed. Cl.)5; and

•	 CCA Associates v. United States (Fed. Cir.).6

An earlier Article by the author details the economic fail-
ings of Cienega X7; a recent Article explains the deficiencies of 
Rose Acre Farms’ analytic approaches to Cienega X ’s Penn Cen-
tral test.8 Reliance on diminution in value of property in lieu 
of loss of income led each of the federal circuit decisions astray.

Not surprisingly, CCA Associates’ post-trial memoran-
dum put the court on notice that they were playing under 
protest of the Cienega X Penn Central rules.

1.	 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 8 ELR 20528 (1978).
2.	 Cienega Gardens v. United States (Cienega X), 503 F.3d 1266 (Fed. Cir. 2007). 

“Tsemisht,” or “simist,” is Yiddish for confused, befuddled, mixed up.
3.	 Penn Cent., 438 U.S. at 124. To establish a regulatory taking, a plaintiff must 

provide evidence regarding: (1) the regulation’s economic impact on the claim-
ant; (2) the extent to which the regulation has interfered with distinct invest-
ment-backed expectations (DIBE); and (3) the character of the government’s 
actions. The court must then balance these factors in some manner. Id.

4.	 559 F.3d 1260, 39 ELR 20058 (Fed. Cir. 2009), cert. denied, 130 S. Ct. 1501 
(2010).

5.	 91 Fed. Cl. 580 (2010), appeal docketed (Fed. Cir. July 19, 2010).
6.	 284 Fed. Appx. 810, 811 (Fed. Cir. 2008).
7.	 William W. Wade, Confusion About “Change in Value” and “Return on Equity” 

Approaches to the Penn Central Test in Temporary Takings, 38 ELR 10486 (July 
2008).

8.	 See William W. Wade, A Tale of Two Circuits: Penn Central’s Ad Hocery Yields 
Inconsistent Takings Decisions, 42 Urb. Law. (forthcoming 2010).

Author’s Note: The author served as expert financial economist and 
testified for the plaintiff in the Palazzolo remand trial at Wakefield, 
Rhode Island, June 2004. He has testified on economic elements 
of the Penn Central test and estimated economic losses in takings 
cases at the Court of Federal Claims. He can be reached at wade@
energyandwatereconomics.com. The author acknowledges helpful 
comments from an anonymous legal reviewer; remaining errors are 
the author’s.
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