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Editors Summary

Climate change legislation and rulemaking will pres-
ent fertile ground for judicial inquiry. Specifically, the
courts can expect to field challenges to the scope of EPA
authority to regulate greenhouse gas emissions under
the Clean Air Act, the scope of state authority to regu-
late greenhouse gas emissions, and citizen access to the
courts to seek damages, challenge projects, or enforce
climate regulations. Ideally, Congress will decide many
of these issues in forthcoming legislation, but one can
expect many more to fall to the federal courts to resolve.
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chusetts v. EPA' in 2007 and the election of President

Barack Obama, the political landscape has changed
materially. The congressional leadership has committed to
bring comprehensive climate change legislation to the floors
of both houses this year. This legislation will include not only
a robust cap-and-trade program that will cover large station-
ary sources and confirm an emerging national motor vehicle
greenhouse gas (GHG) program, but almost certainly will
also establish new national renewable energy and efficiency
standards and require states to evaluate land use and trans-
portation strategies to reduce carbon emissions. If enacted,
the legislation will initiate several new national and state
regulatory programs and trigger the expected suite of both
rulemaking and permitting challenges and government and
citizen enforcement actions typical of major environmental
statutes. By establishing new tradable GHG emission allow-
ances, emission reduction credits, i.e., offsets, and renewable
energy credits, the new legislation will inevitably prompt liti-
gation related to these new assets. The more explicit congres-
sional recognition contained in legislation also may influence
the extent to which plaintiffs seek federal judicial remedies
for damages alleged to be caused by climate change. As a
result, over the next several years, the federal courts are very
likely to witness an even greater explosion of litigation than it
already has seen in recent years as climate change has figured
prominently in the public’s consciousness as our most serious
environmental challenge.

Even if the U.S. Congress fails to enact comprehensive
climate legislation, it is highly likely that the U.S. Environ-
mental Protection Agency (EPA) would step into the breach
and develop comprehensive GHG regulations of its own. In
response to Massachusetts, EPA has issued a voluminous and
thoughtful advance notice of proposed regulation (ANPR),
in which it outlines the various ways in which it may regulate
GHG emissions. Earlier this year, EPA undertook the first
step toward such regulation by proposing to find under the
Clean Air Act (CAA)* that GHG emissions endanger public
health and welfare. It is expected later this year to finalize
one or both of those findings. When it does, it will trigger
a duty to regulate at least certain motor vehicle emissions
and almost certainly will set in motion a duty to regulate
several other emission sources. Depending upon the nature
of EPA’s regulatory actions, many if not all of the types of
claims that would be made possible by comprehensive con-
gressional action could arise as a result of EPA regulation. In
addition, comprehensive EPA regulation would raise a num-
ber of other issues regarding the scope of agency discretion
to deviate from the plain language of the CAA, given that

Following the U.S. Supreme Court decision in Massa-

1. 549 U.S. 497, 37 ELR 20075 (2007).
2. 42U.S.C. §§7401-7671q (2007), ELR Stat. CAA §§101-618.
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Congress clearly did not construct the Act’s many potentially
applicable provisions with GHG emissions in mind.
Whether Congress or EPA or both take these actions in
the months ahead, states continue to move aggressively to
enact and implement their own programs. Current congres-
sional legislation would only partially preempt state action,
e.g., only for a short period of time and only as to a cap-and-
trade program, but it is highly unlikely that congressional
action will so clearly and unambiguously clarify respective
federal and state roles that disputes regarding such respec-
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tive roles would not flourish. And certainly if congressional
action makes EPA action necessary, there will likely be a
range of difficult questions regarding the federal and state
relationship that only the courts can resolve.

While it would be difficult to anticipate the full range of
controversy likely to arise under the climate change umbrella,
the following table illustrates some of the expected actions and
issues. As not all of these disputes are likely to raise novel or
particularly challenging issues, we chose to examine a smaller
number that we believe will be among the most interesting,

Nature of Action

Potential Federal Issues Raised

1. Challenges to EPA (and other federal agency) 1.

To what extent may EPA deviate from the plain language of the CAA?
Rulemaking 2. To what extent may EPA develop complementary programs under the CAA if
Congress passes comprehensive climate legislation?

2. Challenges to EPA or State Failure to Act or 1.
Delay

How much discretion does EPA (or other agency) have not to act, or to defer
action, under one or more sections of the CAA (or other applicable statute)?

2. May a private party compel federal or state action if it is necessary to enable pri-
vate-party compliance? [Or, as noted below, does federal or state inaction excuse
performance of dependent private-party responsibilities?]

3. Challenges to EPA or State Permit Actions 1.
Under the CAA

Has EPA regulated GHGs under the Act and, if so, does the permit comply with
applicable control requirements, e.g., best available control technology?

4. Challenges to State Legislation or Rulemaking 1.

Is the challenged state legislation or rulemaking preempted by congressional or
EPA action?

2. Does the challenged state action violate the dormant Commerce Clause or the
Compact Clause?

5. Government Enforcement Against Private 1.
Parties

refineries?

To what extent is a private party’s obligation under a state program relieved or
altered due to conflicting, overlapping, or duplicative federal program provisions?
2. To what extent do the new (congressional or EPA) climate programs alter a
state’s ability to enforce its own programs or the relief that a state can seek for
violations of its programs?
3. What defenses might be available to a private party whose ability to comply with
one or more GHG reduction requirements depends on actions of others, e.g.,
on the siting of transmission lines or the approval of permits for new biofuel

6. Citizen Enforcement Against Government or 1.
Private Parties

To what extent may citizens enforce provisions of the CAA against private parties
or the government for activities related to GHG emissions or climate change?

7. Challenges (Under the National Environmental 1.
Policy Act (NEPA) or state counterpart stat-

utes) to Projects for Alleged Failure to Consider change?

To what extent does NEPA (or other environmental impact review statutes)
require projects to consider the potential impact of GHG emissions and climate

or Mitigate GHG Emissions or Climate Change 2. To what extent do environmental review statutes require projects to mitigate
GHG emissions or address climate change?

8. Actions for Injunctive Relief or for Damages 1.

To what extent may a public or private party bring an action for injunctive relief

Against GHG Sources

or for damages against sources of GHG emissions under a common-law nuisance
claim or an implied right of action under a statute?

9. Challenges Brought Under the Endangered Spe-
cies Act (ESA)

1. To what extent do anticipated climate change impacts alter the application of the
ESA and create claims related to the protection of species?

10.Disputes related to Emission Reduction Credit
or Allowance Transactions or Ownership

[These matters will raise a wide range of commercial and regulatory issues similar to
those raised under other statutes that establish or recognize financial instruments
and to commercial and enforcement issues raised under the acid rain provisions of

the CAAl]

Although the list contains merely a sampling of issues that
may come before federal courts, they illustrate the extent
to which judicial decisions may have a powerful impact on
public policy. While this Article will not address each of
the listed topics, we do identify three sets of issues that are
likely to be significant, particularly should Congress fail to

enact comprehensive climate legislation. Under such circum-
stances, courts would likely determine:

(1) whether, if necessary, EPA can reframe the CAA to
craft a national carbon trading program that avoids
clearly unintended adverse economic impacts on the
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economy (and, in particular, on small and medium-size
sources) and that avoids the need for states to develop
their own programs;

(2)whether states may continue to implement programs
that materially affect interstate (and, in some signifi-
cant instances, international) energy and transporta-
tion policies;

(3)to what extent private citizens may access federal courts
to challenge projects or to seek damages (or other rem-
edies) related to climate change.

This Article focuses on these three general policy ques-
tions and examines both the current state of the law and the
possible ways in which the courts could address these topics
in matters brought before them.

I. The Scope of EPA Authority to Regulate
GHG Emissions Under the CAA

For EPA to regulate a substance under the CAA, typically it
must find that the substance is an “air pollutant” and “endan-
gers” the public health or welfare (the latter determination is
referred to as a positive endangerment finding). A source then
becomes subject to regulation under the Act if it emits an air
pollutant (often above a particular threshold) that causes or
contributes to endangerment of the public health or welfare.

A.  EPA Regulation of GHGs From Mobile Sources

In 1999, various public advocacy organizations petitioned
EPA to regulate GHG emissions from motor vehicle sources
as air pollutants under Title II of the CAA. EPA denied the
petition in 2003 on the basis that GHGs were not “air pol-
lutants” under the Act and that global warming had not been
“unequivocally established.” Public advocacy groups, joined
by states and cities, brought suit in 2005 to challenge the
denial. In 2007, the Supreme Court ruled against EPA in its
landmark Massachusetts decision, holding that the term air
pollutant encompassed GHGs (carbon dioxide (CO,), meth-
ane, nitrous oxide, and hydrofluorocarbons). It then ordered
EPA to determine whether GHGs endanger the public health
or welfare.*

In response to the Supreme Court’s ruling, EPA published
proposed findings on April 24, 2009, stating that GHGs
endanger the public health and welfare and that motor
vehicle emissions of GHGs contribute to air pollution that
endangers the public welfare> If the proposed findings are
adopted, EPA will be required to regulate GHG emissions
from motor vehicle sources under §202 of the Act. Proposed

regulations were announced in concept by President Obama
on May 18, 2009.

3. Control of Emissions From New Highway Vehicles and Engines, 68 Fed. Reg.
52922, 52930 (Sept. 8, 2003).

4. Massachusetts, 549 U.S. at 532.

5. Proposed Endangerment and Cause or Contribute Findings for Greenhouse
Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 18886 (Apr.
24, 2009).
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Although Massachusetts pertained to GHG emissions only
from motor vehicle sources under Title II of the Act, peti-
tions have been filed with EPA to regulate GHGs from other
mobile sources of GHGs under Title II of the Act. If the pro-
posed positive endangerment finding is adopted, EPA may
be required to consider GHG emissions from these sources
as well. Such sources include:

* Aircraft Engine Emissions: §231(a) of the Act requires
EPA, after considering appropriate factors, to establish
standards from “time to time” for air pollutants emit-
ted by aircraft engines that cause or contribute to pol-
lution that endangers the public welfare. Various states
and public advocacy organizations have petitioned EPA
to make a positive endangerment finding and regulate
GHG emissions from aircraft engine sources.

* Non-Road Vehicle Emissions: §213(a) of the Act pro-
vides that EPA administrator may promulgate regula-
tions for emissions of air pollutants that significantly
contribute to air pollution that endangers the public
health and welfare. At least five petitions are currently
pending before EPA to regulate GHG emissions from
non-road vehicle sources (marine vessels, locomotives,
etc.); however, regulation will not be required absent a
finding that these sources are significant contributors.”

B.  EPA Regulation of GHGs From Stationary Sources

The CAA contains several provisions that potentially govern
the regulation of swtionary sources of air pollutants. Most
prominent among these is the national ambient air quality
standards (NAAQS) program by which states are required
to submit implementation plans to control existing and new
stationary (and other) sources of air pollutants to meet air
quality standards established and periodically revised by
EPA. Air pollutants that have been regulated by EPA and
that occur from new or modified sources also are subject to
additional stringent performance standards through the
Act’s new source review (NSR) program, which requires sta-
tionary sources to install best available control technology
(BACT) or lowest achievable emissions rate (LAER) tech-
nology if their net emissions exceed applicable significance
thresholds. Whether a source is subject to BACT or LAER
depends on whether the air quality control region in which
the source resides has attained the NAAQS for the pollutant

in question. For certain significant categories of equipment,

6. See Petition from California et al., to Stephen Johnson, Adm’r, Envtl. Prot.
Agency, for Rule Making Seeking the Regulation of Greenhouse Gas Emis-
sions From Aircraft (Dec. 4, 2007), available at http://ag.ca.gov/cms_attach-
ments/press/pdfs/n1501 _aircraft_petition_final.pdf; Petition from Earthjus-
tice et al., to Stephen Johnson, Adm’, Envtl. Prot. Agency, for Rulemaking
Under the Clean Air Act to Reduce the Emissions of Air Pollutants From
Aircraft That Contribute to Global Climate Change (Dec. 5, 2007), avail-
able ar htp://www.oceana.org/fileadmin/oceana/uploads/Climate_Change/
FINAL_Aircraft. GHG_Petition_FINAL.pdf.

7.  Petition from Edmund G. Brown, Cal. Attorney Gen., to Stephen Johnson,
Adm'r, Envtl. Prot. Agency, for Rule Making Seeking the Regulation of Green-
house Gas Emissions From Ocean-Going Vessels (Oct. 3, 2007), available at
hetp://ag.ca.gov/cms_pdfs/press/N1474_Petition.pdf.
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stationary sources also may be subject to the Act’s new source
performance standards (NSPS) program. Finally, station-
ary sources may be subject to maximum achievable control
technology (MACT) and “residual risk” requirements under
the Act’s hazardous air pollutant (HAP) program if the pol-
lutant is among those substances EPA deems hazardous and
if the emissions exceed significance levels. For “major” sta-
tionary sources, each of these programs, if applicable, must
be contained in an operating permit program as defined by
Title V of the Act. EPA or, in appropriate circumstances,
citizens, may enforce applicable standards contained in a
state implementation plan (SIP), any of the applicable stan-
dards individually noted above, or any federally enforceable
requirements listed in a facility’s Title V permit.

1. Regulation of GHGs Pursuant to NAAQS

Under the NAAQS program, EPA establishes ambient air
quality standards for “criteria pollutants” that are designed
to protect public health and welfare. Only pollutants con-
sidered to be criteria pollutants are subject to regulation
under NAAQS. Traditionally, NAAQS have been estab-
lished for pollutants, e.g., ozone, carbon monoxide, sulfur
dioxide (SOZ), particulate matter, oxides of nitrogen, lead,
that clearly have a local health impact. As GHG impacts of
concern occur predominantly on a global scale, EPA would
be faced with novel and difficult issues in establishing a
GHG NAAQS both in defining an appropriate health or
welfare “ambient” standard and in establishing how EPA
would determine whether a state SIP has “attained” the
applicable NAAQS.?

Claims will likely arise as to whether GHGs are properly
considered criteria pollutants. Section 108(a)(1) of the Act
defines criteria pollutants as those: (1) which have an adverse
effect on health and welfare; and (2) for which EPA plans to
issue air quality criteria. Thus, GHGs may not be criteria pol-
lutants subject to regulation if EPA plans not to issue GHG
air quality criteria.

In Natural Resources Defense Council v. Train,’ the most
recent case interpreting §108(a)(1), the court held that EPA
could not avoid listing a pollutant as a criteria pollutant sim-
ply by stating that it did not plan to issue air quality crite-
ria for that pollutant. Thus, under 77ain, one could argue
that in the face of a positive endangerment finding, EPA
must list GHGs as criteria pollutants and subject them to
NAAQS regulation.

There are good reasons to believe, however, that EPA
likely has greater discretion regarding the potential listing
of GHGs than 77ain might suggest. First, since the time
Train was decided, the CAA has been twice amended (in
1977 and 1990), and the Supreme Court has since recog-

8. Unlike other air pollutants whose local emissions directly impact air quality
within the region, GHGs mix and distribute atmospherically and have global
rather than local impacts. Accordingly, a local air quality control region could
be in “nonattainment” of air quality standards based on GHGs that were emit-
ted outside of the region. States could then face sanctions for “nonattainment”
through no fault of their own.

9. 545 E2d 320, 324, 7 ELR 20004 (2d Cir. 1976).
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nized the Agency’s discretion in interpreting ambiguous
statutory language.'” As noted above, EPA will have a strong
basis not to treat GHGs as a criteria pollutant because the
character of their emissions and impact differs significantly
from that of the pollutants that Congress contemplated EPA
would address under §108. Furthermore, the regulatory con-
sequence of EPA establishing a NAAQS for GHGs would
be so materially different from the listing of other pollutants
in its scope and expense that there would be a unique and
potentially compelling basis for EPA to exercise discretion
not to list them either under the general discretion afforded
the agency under Chevron, or under one or more of the
extraordinary bases on which courts have permitted agen-
cies to deviate from statutory language, e.g., the doctrines of
administrative necessity or absurd results, as discussed more

fully below.

2. Regulation of GHGs Pursuant to NSR

As noted above, the NSR program regulates new or modi-
fied sources of criteria and otherwise regulated air pollut-
ants if their net emissions exceed applicable significance
thresholds. NSR regulations differ according to whether
the region has “attained” air quality at the level required by
NAAQS (so-called attainment areas) or whether the region
has exceeded NAAQS for a particular pollutant (nonattain-
ment areas). Attainment areas are subject to prevention of
significant deterioration (PSD) requirements, while non-
attainment areas are subject to nonattainment new source
review (NNSR) requirements.

Air pollutants need not be listed as criteria pollutants to
be regulated under the PSD program. Rather, sources are
potentially regulated under the PSD program if they emit
pollutants that are “subject to regulation” anywhere else in
the CAA." EPA has been petitioned to regulate GHGs under
the PSD program on the basis, among others, that GHGs are
subject to monitoring and reporting requirements under the
Act.”? EPA has found, however, that pollutants are not sub-
ject to regulation solely on the basis of monitoring or report-
ing requirements, and therefore PSD regulations should not
apply.”® Pollutants are not considered subject to regulation
under the Act unless regulations control the pollutant’s emis-
sions." The current EPA Administrator has granted a peti-
tion to reconsider this position.”

10.  See Chevron v. Natural Resources Defense Council, 467 U.S. 837, 14 ELR 20507
(1984).

11. CAA §165(a)(4), 42 U.S.C. §7475(a)(4) (2007).

12. See, e.g., State of New Mexico’s Petition for Review and Request for Oral Argu-
ment, In re Desert Rock Energy Co., Permit No. AZP 04-01.

13. See U.S. EPA, Addendum to the Statement of Basis for the Desert Rock En-
ergy Facility PSD Permit, Docket No. EPA-R09-OAR-2009-0259 (Jan. 14,
2009). See also Memorandum from Stephen L. Johnson, Adm’r, Envtl. Prot.
Agency, to Reg’l Adm'rs, “EPA’s Interpretation of Regulations That Determine
Pollutants Covered by Federal Prevention of Significant Deterioration (PSD)
Permit Program” (Dec. 18, 2008). But note that Administrator Lisa Jackson
has agreed to reconsider this memorandum, without staying its effect. See Let-
ter from Lisa P. Jackson, Adm’, Envtl. Prot. Agency, to David Bookbinder,
Chief Climate Counsel, Sierra Club (Feb. 17, 2009) (granting petition for
reconsideration in part).

14.  See Memorandum from Stephen L. Johnson, supra note 13.

15. See Letter from Lisa P. Jackson, supra note 13.
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If EPA adopted regulations that control GHG emissions
from motor vehicles or from other sources, GHGs would
become subject to regulation under the Act, and PSD regula-
tions would then arguably be triggered. Should this occur,
the Agency still would be faced with the difficult task of
determining whether there are any cost-effective control
strategies that would qualify as BACT for new and modi-
fied GHG sources. Furthermore, it would face the difficult
task of determining what should be the appropriate signifi-
cance threshold for applying PSD to such sources. For some
source categories, the PSD program establishes 100 annual
tons as the applicable significance threshold, while for oth-
ers, it is 250 annual tons. Neither may be appropriate for
GHG sources, given the extremely large number of sources
that emit GHGs above those levels.'”® As EPA noted in its
July 2008 ANPR, the effect of applying such low significant
thresholds to GHG sources would be to include within the
PSD program many sources that have never before been sub-
ject to such regulation, including equipment as small as a
commercial furnace.” The net effect would be to increase
the number of PSD permits that EPA and the states would
need to issue by a factor of 10, e.g., to 2,000-3,000 permits
a year, and to regulate such small sources as “large office and
residential buildings, hotels, large retail establishments, and
similar facilities.”™ The scale and economic impact of such
a program would vastly exceed that intended by Congress
when it enacted the PSD program in 1977 and reauthorized
it in 1990. Under such circumstances, and as further dis-
cussed below, EPA may well seek to deviate from the strict
language of the Act and its previous PSD implementing reg-
ulations if it regulates GHGs as a pollutant and applies the
Act’s PSD provisions to GHG sources.

3.  Regulation of GHGs Pursuant to NSPS

Pursuant to the NSPS program, EPA must regulate sources
of air pollution under §111(b)(1)(A) if: (1) the air pollution in
question is reasonably anticipated to endanger the public health
and welfare; and (2) the category of sources in question con-
tributes significantly to air pollution that endangers the public
health and welfare. Based on the proposed positive endanger-
ment finding published by EPA in April 2009, if the finding is
finalized, then EPA could be required to regulate sources under
NSPS that are significant contributors of GHGs.

For sources not already regulated under NSPS, claims
could arise as to whether a source “contributes significantly”
to climate change and thus should become subject to NSPS
regulation. For example, the state of New York has already
brought suit to compel regulation of utility and industrial
power plants.” For sources already regulated under NSPS
that may be significant contributors of GHGs (such as

16. Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
44354, 44367, 44420, 44498 (proposed July 30, 2008) (to be codified at 40
C.ER. ch. 1).

17. 73 Fed. Reg. at 44498.

18. 73 Fed. Reg. at 44499.

19. New York v. EPA, No. 06-1148, 2007 U.S. App. LEXIS 30013 (D.C. Cir.
2007).
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cement and steel plants), claims will likely arise to compel
regulation of GHG emissions. EPA has stated, however, that
although it has discretion to promulgate emissions standards
for already-listed sources, it has no obligation to promulgate
standards without first undertaking a deliberate research pro-
cess.”’ Thus, EPA may be able to successfully defend claims
to regulate GHGs for listed sources until an appropriate eval-
uative process is complete. Furthermore, as discussed below,
should EPA decide to use §111(d) of the Act to develop a
comprehensive national program for existing GHG sources,
that program could affect the way in which EPA implements
the section’s new source provisions under € (b)(1). This would
be another area of the statute for which the courts may be
invited to review the exercise of EPA’s discretion.

4.  Regulation of GHGs Pursuant to Title V

Title V of the Act requires the states or EPA to issue an
operating permit for “major sources” of air pollutants. The
operating permit incorporates all federal air pollution con-
trol requirements that apply to the facility, including those
contained in a state’s applicable SIP or imposed under the
Act’s NSR, NSPS, HAP, or acid rain programs. As in the
PSD program discussed above, under Title V, a major source
is typically defined as a facility or equipment that emits more
than 100 tons per year of any air pollutant, but under certain
circumstances, lower thresholds apply.” Under this section
of the Act also, a strict application of the 100 annual ton
major source definition would result in a crushing burden on
EPA and the states, as it would likely require the permitting
of over 550,000 facilities. Such an expansive effect would be
in sharp contrast to the scope anticipated by Congtess, which
expected that the major source definition would cover only
a relatively small number of the largest sources, more in the
range of approximately 16,000 facilities, roughly comparable
to the number of major sources under the Clean Water Act.??
As suggested in the ANPR, in the absence of congressional
clarification, EPA will likely need to exercise its discretion
to recast the major source definition for applying Title V to
GHG sources. If so, the Agency’s action may well trigger
judicial review regarding the proper scope of the Agency’s
discretion in deviating from the Act’s plain language.

C.  EPA Authority to Promulgate a GHG Cap-and-
Trade Program Under the CAA

Many policymakers and reviewers consider a cap-and-trade
program to be the most desirable means to regulate GHG
emissions, because it would assure environmental perfor-

20. Standards of Performance for Petroleum Refineries, 73 Fed. Reg. 35838,
35859 (June 24, 2008) (explaining the decision not to regulate GHG emis-
sions from petroleum refineries).

21. A smaller “major source” definition, e.g., as low as 10 tons per year, may ap-
ply in certain nonattainment areas or under the Act’s hazardous air pollutant
(HAP) program.

22. 33 U.S.C. §§1251-1387, ELR Star. FWPCA §§101-607. See S. Rep. No.
101-228, at 353 (1989), as reprinted in 1990 U.S.C.C.A.N. 3385, 3736.
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mance and minimize cost.”> Should Congress fail to enact
comprehensive climate legislation for GHG sources, EPA
will need to consider whether and to what extent it has the
authority under the existing CAA to implement a cap-and-
trade program. Although the question is hardly free from
doubry, it appears that the best vehicle for EPA to establish a
national cap-and-trade program would be a stationary source
trading program under §111(d) of the Act.

At least two sections of the Act potentially authorize
EPA to craft a cap-and-trade program. Under the NSPS
program, S§111(d) authorizes EPA to establish a “standard
of performance” for sources of air pollutants. A standard
of performance must state a “standard of emissions” for the
air pollutant that “reflects the degree of emission limitation
achievable through the application of the best system of
emission reduction . . . .”** Cap-and-trade systems are argu-
ably permissible standards of performance under this defini-
tion because they provide a cap or “limitation” on pollutants
that could be determined by EPA to be the most appropriate,
or “best” system of emissions reduction.

In a previous rulemaking, EPA has already utilized a cap-
and-trade system to implement a standard of performance.
Under the Clean Air Mercury Rule (CAMR), EPA estab-
lished a cap-and-trade system for mercury under §111(d).
The CAMR regulation was successfully challenged on
other grounds, specifically on the basis that EPA improp-
erly revoked its categorization of mercury under §112, the
Act’s HAP program. Because the U.S. Court of Appeals for
the District of Columbia (D.C.) Circuit did not address the
question of whether EPA may use §111(d) to establish an
emissions trading program, this path may still be available
for EPA to address GHG emissions.”

A cap-and-trade system also may be permissible under the
NAAQS program. Section 110(a) of the Act expressly recog-
nizes state authority to use “marketable permits and auctions”
to achieve and maintain emissions standards. EPA relied on
§110(a) to administer a cap-and-trade program for nitrogen
oxide (NO ) (the NO_SIP Call) in 2003 and again for SO,
and NO_in 2005 with the Clean Air Interstate Rule (CAIR)

The recent invalidation of the CAIR cap-and-trade pro-
gram, however, may call into question whether the NAAQS
approach would be suitable for establishing a cap-and-trade
program. In a 2008 decision, the D.C. Circuit invalidated
the interstate cap-and-trade program, in part because it could
allow an upwind state to purchase enough offsets so that its
actual emissions might prevent a downwind state from attain-
ing emissions standards.*® This holding might require each
state to guarantee at least some emissions reductions within
its own borders in order to prevent neighboring states from

23. See, e.g., A. DENNY ELLERMAN ET AL., EMIssioNs TRADING IN THE U.S.: Ex-
PERIENCE, LESSONS, AND CONSIDERATIONS FOR GREENHOUSE GASES, at 32-35
(2003), available ar http://www.pewclimate.org/docUploads/emissions_trad-
ing.pdf (noting that past U.S. emissions trading programs, such as the lead
program, acid rain program, and Regional Clean Air Incentives Market, sig-
nificantly reduced the overall cost of compliance, often by up to 50%, and
enhanced environmental effectiveness).

24. CAAS111(a)(1), 42 U.S.C. §7411(a)(1) (2007).

25. See New Jersey v. EPA, No. 05-1097, 38 ELR 20046 (D.C. Cir. 2008).

26. North Carolina v. EPA, 531 E3d 896, 38 ELR 20172 (D.C. Cir. 2008).
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failing to meet a NAAQS. Requiring each state to cut at least
some emissions would interfere with the economic efficiency
of a national market. Of course, for the reasons noted above,
e.g., the global, rather than local, nature of the climate chal-
lenge and the infeasibility of enforcing a GHG NAAQS at
the state level, the Acts NAAQS program does not seem an
appropriate context for EPA regulation of GHG emissions.

If EPA establishes a cap-and-trade system under the Act,
§111(d) would appear to be the preferable statutory basis
because it provides the Agency with the most discretion in
determining which sources will be regulated, the stringency
of the standards, the shape of the performance standards,
and the timing of their implementation. Such discretion is
important, given that the GHG program would affect many
sectors of the economy for which the Agency will likely lack
sufficient information to set individual standards, nor is
it likely to know in advance the optimal mix or timing of
control strategies. Section 111(d) is also preferable because it
explicitly directs EPA to balance the costs and benefits of its
regulatory approach, while §108 (NAAQS) affords EPA little

discretion to account for costs of regulation.

D.  EPA Authority to Deviate From the Plain Language
of the Act

Whether it is to avoid the unintended adverse economic or
Agency resource impacts that would occur if EPA imple-
mented some of the Act’s provisions, e.g., NAAQS, HAPs,
NSR, Title V, or to structure an optimal national cap-
and-trade GHG program, EPA may need to exercise an
unprecedented degree of discretion under the Act. As it has
recognized in its ANPR, the Agency would be relying on
judicial doctrines that have been rarely used but that may
well be warranted, given the extraordinary nature of the
Agency’s challenge.

1.  The Doctrine of Absurd Results

Although appropriate occasions are necessarily limited, in
the unusual circumstance of applying certain provisions of
the CAA to the regulation of GHG emissions (effectively
placing a square peg into a round hole), EPA should have the
legal authority to apply the so-called “absurdity doctrine” to
avoid absurd, futile, or impossible results that are clearly con-
trary to congressional intent. The absurdity doctrine, though
not often used in recent years,” has survived even the most
“textually oriented” periods in the Supreme Court’s history*®
and the most textually minded of the Court’s Justices.” It

27. See, e.g., Nixon v. Mo. Mun. League, 541 U.S. 125, 138-42 (2004); Clinton
v. City of New York, 524 U.S. 417, 429 (1998) (applying the absurdity doc-
trine to alter textual meaning); United States v. X-Citement Video, Inc., 513
U.S. 64, 69 (1994) (same); Burns v. United States, 501 U.S. 129, 135 (1991)
(same); Pub. Citizen v. U.S. Dep't of Justice, 491 U.S. 440, 454-55 (1989)
(same); Green v. Bock Laundry Mach. Co., 490 U.S. 504, 509 (1989) (same);
United States. v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989).

28. See John E Manning, 7he Absurdity Doctrine, 116 Harv. L. Rev. 2387, 2388-
89 (2003), for a discussion of the history of the absurdity doctrine.

29. Even Justice Antonin Scalia accepts some form of the doctrine, although he
rarely invokes it. See Burns, 501 U.S. at 135 (opinion joined by Scalia, ].) (find-
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is notable that even in its decisions rejecting specific claims
of absurdity, the Court has repeatedly reaffirmed the doc-
trine’s legitimacy as a means to effectuate legislative intent
and qualify textual interpretation when the two differ.’

The purpose of the absurdity doctrine is to provide relief
when mechanical application of the seemingly plain language
of a statute presents results other than those intended by
Congress. In instances where the absurdity doctrine applies,
the Supreme Court has stated that the “intention of the
drafters, rather than the strict language, controls.”' As EPA
noted in the ANPR,? to determine the intent of the drafters,
“the courts may examine whether there is a related statutory
provision that conflicts, whether there is legislative history of
the provisions in question that exposes what the legislature
meant by those terms, and whether a literal application of the
provisions produces a result that the courts characterize vari-
ously as absurd, futile, strange, or indeterminate.”*

Applying these principles to several aspects of the CAA
programs described above, e.g., NAAQS, HAPs, NSR and
Title V, the plain language of the statute may be considered
to produce absurd results that appear to be at odds with
the clearly articulated intent of Congress. Under these cir-
cumstances, EPA may have a sound basis for invoking the
absurdity doctrine, evaluating the legislative history, and
interpreting such sections in a manner that best effectuates
congressional intent.*

2. The Doctrine of Administrative Necessity

As also noted by EPA in its ANPR, based on grounds of
“administrative necessity,” the burden of literal application
of the NSR and Title V (and possibly other provisions) pro-

ing it absurd to allow a district court to depart upward, sua sponte, from the
sentencing guidelines range when Rule 32 gives defendants “an opportunity to
comment upon the probation officer’s determination and on other matters re-
lating to the appropriate sentence”) (quoting FEp. R. Crim. P. 32(a)(1)); Bock
Laundry, 490 U.S. at 527-28 (Scalia, J., concurring) (holding that to avoid an
“absurd and arguably unconstitutional result,” the Court should construe the
word “defendant” in Rule 609(a)(1) of the Federal Rules of Evidence to refer
only to criminal defendants).

30. See, e.g., Inter-Modal Rail Employees Ass'n v. Atchison, Topeka & Santa Fe Ry.
Co., 520 U.S. 510, 516 (1997) (quoting Ingalls Shipbuilding, Inc. v. Dir., Of-
fice of Workers’ Comp. Programs, 519 U.S. 248, 261 (1997)) (acknowledging
that an “absurd or glaringly unjust result” would justify “departure from the
plain language” of the statute); Rowland v. Cal. Men’s Colony, 506 U.S. 194,
200 (1993) (describing the absurdity doctrine as a “common mandate of statu-
tory construction”); EEOC v. Commercial Office Products Co., 486 U.S. 107,
120 (1988) (noting that the Court “need not and should not countenance”
absurd or futile results). See also Chapman v. United States, 500 U.S. 453, 463-
64 (1991) (“A straightforward reading of §841(b) does not produce a result
so absurd or glaringly unjust as to raise a reasonable doubt about Congress’
intent”) (citation and internal quotation marks omitted).

31. Ron Pair, 489 U.S. at 242.

32. 73 Fed. Reg. 44354 (proposed July 30, 2008).

33. See 73 Fed. Reg. at 44503 (citing Ron Pair, 489 U.S. at 242, Nixon v. Mo.
Mun. League, 541 U.S. 125 (2004); United States v. Am. Trucking Assoc.,
Inc., 310 U.S. 534 (1940); Rector of Holy Trinity Church v. United States,
143 U.S. 457 (1892)). See also Pub. Citizen v. U.S. Dep't of Justice, 491 U.S.
440 (1989).

34. A noted commenter has gone so far as to argue that administrative agencies
should be given even more leeway to avoid absurd results than the judiciary. See
Cass R. Sunstein, Avoiding Absurdity? A New Canon in Regulatory Law, 32 ELR
11126 (Sept. 2002) (explaining that “excessive generality is a form of ambigu-
ity, and that where a statute produces absurdity, it is reasonable to say . . . that
it lacks a plain meaning”).
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vides a basis for EPA to take sensible policy measures.” The
Alabama Power Co. v. Costle Court affirmed EPA’s authority
to do so, explaining, “save in the face of the most unam-
biguous demonstration of congressional intent to foreclose
them,” there are “certain limited grounds for the creation of
exemptions [ ] inherent in the administrative process,” which
“should not be presumed” “ to be unavailabl[e].”** The D.C.
Circuit considers necessity the “administrative need to adjust
to available resources [where] the constraint was imposed . . .
by a shortage of funds . . ., by a shortage of time, [and] of
the technical personnel needed to administer a program.”?’
EPA may have authority to apply NSR and Title V regu-
lations only to truly significant sources of GHGs under the
doctrine of administrative necessity. In addition to the argu-
ment that regulation of these sources is not a wise or effi-
cient policy option, EPA likely lacks the personnel, time, and
funding to regulate or oversee 2,000-3,000 annual precon-
struction permits under the PSD program or 550,000 addi-
tional sources of GHG emissions under the Title V program.
Should Congress fail to implement comprehensive cli-
mate legislation that clarifies EPA’s duties under the Act, and
should EPA be left to execute its responsibilities following
Massachusetts, there will be ample opportunity for the federal
courts to consider whether EPA has properly exercised its dis-
cretion in applying the CAA to GHG sources. Resting on the
outcome of the courts’ review will be the scope and content
of regulations potentially affecting hundreds of thousands
of U.S. businesses, commercial buildings, universities, hos-
pitals, and a variety of other public and private enterprises.

Il. The Scope of State Authority to
Regulate GHG Emissions

As until recently the U.S. government has opted not to imple-
ment comprehensive national controls over GHG emissions,
several state and local governments have stepped into the
breach. Concerns about the potential cost of a patchwork of
state and regional programs and potential interference with
energy and fuel supplies, among other issues, has prompted
affected industries to bring challenges to such programs. The
earliest and most notable are those brought by the motor
vehicle manufacturers, but one can expect others to follow
as California’s economywide program takes shape and as
other states enact ambitious climate programs. The typical
federal bases for challenging state GHG programs are federal
preemption, similar claims related to the federal-state rela-
tionship, and constitutional challenges, such as interference
with interstate commerce and allegations of improper state
compacts. Given an enduring interest by several states to
continue to regulate GHG sources, even if Congress enacts
or EPA promulgates a comprehensive national program, one
can expect an increase in challenges to state action on such

35. See, e.g., 73 Fed. Reg. at 44503 (citing Alabama Power Co. v. Costle, 636 E2d
323, 357-60, 10 ELR 20001 (D.C. Cir. 1979); NRDC v. Train, 510 E2d 692,
712 (D.C. Cir. 1974).

36. Alabama Power, 636 F.2d at 357.

37. Id. at 358.
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bases. Depending in significant part on how extensive is
congressional or agency action and on how careful is Con-
gress to articulate the state role through express preemption
or savings provisions in its emerging legislation, it may well
fall to the courts to determine the scope and content of state
authority in the climate regulatory arena.

A.  Regional Initiatives

Regional programs aimed at reducing GHGs to date include
the Northeast Regional GHG Initiative (RGGI), the West-
ern Climate Initiative (WCI), and the Midwestern Regional
GHG Reduction Accord MGGRA).3®

1. The RGGI

The RGGI is the first mandatory, market-based effort in the
United States to reduce GHG emissions.” The 10 states par-
ticipating in RGGI have agreed to cap and reduce CO, emis-
sions from the power sector by 10% by 2018.#° The RGGI
is composed of individual CO, budget trading programs in
each of the 10 participating states. These 10 programs are
implemented through state regulations, based on an RGGI
model rule, and are linked through CO, allowance reci-
procity. Regulated power plants will be able to use a CO,
allowance issued by any of the 10 participating states to
demonstrate compliance with the state program governing
their facility. Taken together, the 10 individual state pro-
grams will function as a single regional compliance market
for carbon emissions.*!

Additionally, RGGI Inc., a nonprofit corporation, was
created to provide technical and support services for key
elements of the states’ CO, budget trading programs.*> Emis-
sion permit auctioning began in September 2008, with sub-
sequent auctions held quarterly.’

2.  TheWdl

The WCI was launched in February 2007 and is a col-
laboration among seven U.S. governors and four Canadian
premiers.* The WCI was created to identify, evaluate, and
implement collective and cooperative ways to reduce GHGs
in the region, focusing on a market-based cap-and-trade sys-

38. Other regional programs include the New England Governors-Eastern Ca-
nadian Premiers’ Climate Change Action Plan, Powering the Plains, Western
Governors' Association Clean and Diversified Energy Initiative, West Coast
Governors Global Warming Initiative, and the Southwest Climate Change
Initiative. See AMERICAN BAR AssociaTioN (ABA), GLoBAL CLIMATE CHANGE
AND U.S. Law 316 (Michael B. Gerrard ed., 2007).

39. Regional Greenhouse Gas Initiative, Welcome, http://www.rggi.org/home
(last visited Sept. 14, 2009).

40. Id.

41. Regional Greenhouse Gas Initiative, About, http://www.rggi.org/about (last
visited Sept. 14, 2009).

42. Regional Greenhouse Gas Initiative, RGGI, Inc., http://www.rggi.org/rggi
(last visited Sept. 14, 2009).

43. Kate Galbraith, Carbon Allowances: Going, Going, Gone!, N.Y. TiMEs, Sept.
29, 2008, http://greeninc.blogs.nytimes.com/2008/09/29/carbon-allowances-
going-going-gone/?scp=88&sq=rggi&st=cse.

44. Western Climate Initiative, Home Page, http://www.westernclimateinitiative.
org/ (last visited Sept. 9, 2009).

ENVIRONMENTAL LAW REPORTER

10-2009

tem.” The WCI has a goal of reducing GHG emissions to
15% below 2005 levels by 2020.%¢ The cap-and-trade system
will target multiple sectors and six GHGs.” On September
23,2008, the WCI released its design recommendations for a
regional multi-sector cap-and-trade program.” The program
is currently under evaluation.

3.  The MGGRA

The MGGRA, signed in November 2007, is a commitment
by the governors of nine midwestern states and two Cana-
dian premiers to reduce GHG emissions through a regional
cap-and-trade program and other complementary policy mea-
sures.”” The governors and premiers are currently reviewing
these recommendations to offer their input on the next steps
that should be taken in the region and at the federal level”°

B. State Initiatives

States have implemented a variety of different measures to
address climate change, including, but not limited to, pro-
viding incentives for installation of energy-efficient devices,
requiring new facilities to derive at least some portion of
energy needs from renewable sources, and subsidizing
research and development of alternative energy vehicles and
“next generation” technologies.”

California, in particular, has enacted several pieces of
legislation aimed at reducing the state’s GHG emissions.”
Particularly notable are: (1) the California Global Warm-
ing Solutions Acts (AB 32), which aims to decrease GHG
emissions to 1990 levels by 2020%; (2) SB 1368, which
directs the California Public Utilities Commission (CPUC)
and the California Energy Commission (CEC) to establish
GHG emission performance standards (EPS) for electricity
procured by California investor-owned and publicly owned
utilities, whether the electricity is generated within Califor-
nia or imported from plants in other states’®; (3) AB 1493,
which directed the California Air Resources Control Board
(CARB) to promulgate rules to regulate GHG emissions

45. Id.

46. WESTERN CLIMATE INITIATIVE, STATEMENT OF REGIONAL GoaL 1 (2007),
available at htep:/[www.westernclimateinitiative.org/component/remository/
func-startdown/91/.

47. Id.

48. See WesTERN CLIMATE INITIATIVE, DESIGN RECOMMENDATIONS FOR THE
WCI RecronaL Cap-aND-TRADE PrOGRaM (2008), awvailable at htep://
www.westernclimateinitiative.org/the-wci-cap-and-trade-program/design-
recommendations.

49. Midwestern Greenhouse Gas Reduction Accord, Home Page, http://www.
midwesternaccord.org/index.html (last visited Sept. 9, 2009).

50. Id.

51. See ABA, supra note 38, ch. 11 (The State Response to Climate Change:
50-State Survey).

52. See California Climate Change Portal, California Legislation and Governor’s
Executive Orders on Climate Change, http://www.climatechange.ca.gov/pub-
lications/legislation.heml (last visited Sept. 14, 2009).

53. Press Release, Cal. Office of the Governor, Governor Schwarzenegger Signs
Landmark Legislation to Reduce Greenhouse Gas Emissions (Sept. 27, 2006),
available ar http://gov.ca.gov/press-release/4111/.

54. S. 1368, 2005-2006 Leg., Reg. Sess. (Cal. 2000), available at http://www.
climatechange.ca.gov/publications/legislation/sb_1368_bill_20060929_chap-
tered.pdf.



Copyright © 2009 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

10-2009

from motor vehicles®; and (4) SB 375, which requires CARB
to set regional GHG targets and metropolitan planning orga-
nizations to prepare housing, land use, and transportation
strategies as part of an integrated “sustainable community
strategy.”® Additionally, in July 2006, Gov Arnold Schwar-
zenegger and British Prime Minister Tony Blair signed an
accord between California and Britain that commits Califor-
nia and Britain to: (1) evaluate and implement market-based
mechanisms that spur innovation; (2) study the economics of
climate change; (3) collaborate on technology research; and
(4) enhance linkages between the scientific communities of
California and Britain.”’

C.  Local Initiatives

Local initiatives include laws that address the energy effi-
ciency of buildings, local transportation initiatives to replace
traditional government vehicles with hybrids and alternative-
fuel vehicles, zoning initiatives to reduce the inefficiencies of
“urban sprawl,” and renewable energy programs.®®

D.  Challenges to State and Regional Initiatives

While there may be several avenues of attack for challenging
a state or regional initiative based on its inconsistency with
state authorizing legislation or its alleged violation of other
state legislation or of the state constitution, federal challenges
are likely to be based on claims of federal legislative or regula-
tory preemption, foreign policy preemption, or violations of
the dormant Commerce Clause or of the Compact Clause of
the U.S. Constitution.

1. Federal Preemption

Federal preemption challenges can take one of three forms:
(1) express preemption challenges; (2) field preemption chal-
lenges; and (3) conflict preemption challenges.

The most recent set of preemption challenges (the tailpipe
emission cases) involved regulations promulgated by CARB
pursuant to AB 32 relating to motor vehicle emissions.”
Generally, recognizing the economic desirability of uniform
national standards for engine and vehicle manufacturers, the
CAA expressly preempts state regulation of motor vehicles
emissions.®® However, the CAA provides California with
an exception, as long as it obtains a waiver of preemption
from EPA.®' Further, although other states are not eligible to

55. Assemb. 1493, 2001-2002 Leg., Reg. Sess. (Cal. 2002), available ar htep://
www.climatechange.ca.gov/publications/legislation/ab_1493_bill_20020722_
chaptered.pdf.

56. S. 375, 2007-2008 Leg., Reg. Sess. (Cal. 2008), available at http://www.
leginfo.ca.gov/pub/07-08/bill/sen/sb_0351-0400/sb_375_bill_20080930_
chaptered.pdf.

57. Press Release, Cal. Office of the Governor, Governor Schwarzenegger, British
Prime Minister Tony Blair Sign Historic Agreement to Collaborate on Climate
Change, Clean Energy (July 31, 20006), available at http://gov.ca.gov/index.
php/press-release/2770.

58. See ABA, supra note 38, ch. 12 (Local Initiatives).

59. See infra Section IIL.B.

60. 42 U.S.C. §7543(a) (2007).

61. 42 US.C. §7543(b)(1).
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obtain waivers from EPA, they may adopt standards that are
promulgated by California for which a waiver of preemption
has been granted by EPA.®* Pursuant to these exceptions,
CARB passed Resolution 04-28, which established GHG
emission standards for automobiles.®® Several other states fol-
lowed suit, adopting identical standards.

Plaintiffs, automotive manufacturers, filed suit in four
different jurisdictions, alleging, among other bases, that the
regulations were preempted by the Energy Policy and Con-
servation Act (EPCA).** Section 502 of EPCA directs the
U.S. Department of Transportation (DOT) to set fuel econ-
omy standards for new passenger vehicles and light trucks.®
The Secretary of Transportation has delegated his EPCA
authority to the National Highway Traflic Safety Adminis-
tration (NHTSA).% In setting fuel economy standards, the
NHTSA was directed to consider: “(1) technological feasibil-
ity; (2) economic practicability; (3) the effect of other Federal
motor vehicle standards on fuel economy; and (4) the need
of the Nation to conserve energy.”” Finally, §509 of EPCA
contains a specific preemption provision and preempts any
state laws or regulations related to fuel economy.®® Plaintiffs
argued that EPCA preempted the state GHG regulations
“[blecause there is a relationship between decreasing carbon
dioxide emission from the tailpipe of a motor vehicle and
increasing its fuel economy.”

2. Applicability of the Supremacy Clause

As a threshold matter, a court hearing a preemption chal-
lenge must decide if the preemption doctrines apply at all.
“The Supremacy Clause of Article VI of the United States
Constitution grants Congress the power to preempt state or
local law.””° But “[w]here the interrelationship of two federal
laws is at issue, preemption doctrine per se does not apply.
Rather, the issue becomes whether one federal law has pre-
clusive effect on the applicability of the other.””!

In Green Mountain Chrysler Plymouth Dodge Jeep v. Crom-
bie, the first tailpipe emission case to be decided, the Vermont
district court hearing the case held that the preemption doc-
trines did not apply. The court stated that “[t/he Supremacy
Clause is not implicated when federal laws conflict or appear
to conflict with one another. In such a case courts have a duty
to give effect to both provisions if possible.””> The court con-

62. 42 U.S.C.§7505.

63. Cal. Air Res. Bd., Res. 04-28 (2004), available at http:/[www.arb.ca.gov/reg
act/grnhsgas/res0428.pdf.

64. See Green Mt. Chrysler Plymouth Dodge Jeep v. Crombie, 508 E Supp. 2d
295, 37 ELR 20232 (D. Vt. 2007) (state’s adoption of California standards
does not preempt federal fuel-efficiency standards); Cent. Valley Chrysler-Jeep,
Inc. v. Goldstene, 529 E Supp. 2d 1151, 37 ELR 20309 (E.D. Cal. 2007)
(same). See also Lincoln-Dodge, Inc. v. Sullivan, 588 E Supp. 2d 224, 39 ELR
20288 (D.R.I. 2008) (case dismissed due to issue preclusion); Zangara Dodge,
Inc. v. Curry, No. 1:07-CV-01305 (D.N.M,, filed Dec. 2007) (pending).

65. 49 U.S.C. §32902 (2007).

66. 49 C.ER. §1.50(f) (2008).

67. 49 U.S.C. §32902(f).

68. 49 U.S.C. §32919(a).

69. Green Mz. Chrysler, 508 E. Supp. 2d at 302.

70. Cent. Valley, 529 E. Supp. 2d at 1165 (citation and quotations omitted).

71. Id.

72.  Green Mt. Chrysler, 508 E. Supp. 2d at 343-44.
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cluded that in this instance, the state GHG regulations had
the force of federal law: “[o]nce approved by EPA, California
and Vermont’s GHG standards become part of the [national]
regulatory backdrop ... .””

The California district court, in Central Valley Chrysler-
Jeep v. Goldstene, the second tailpipe emission case to be
decided, analyzed the Supremacy Clause issue in a different
manner. First, the court asked “if EPA may promulgate emis-
sion regulations that have an effect on fuel economy.”” Cit-
ing to the Supreme Court’s recent decision in Massachusetts,
the court answered that question in the affirmative.”

Second, the court asked “whether any new EPA-promul-
gated regulations that would have the incidental effect of
requiring greater fuel efficiency than is required under exist-
ing regulations set by NHTSA under the CAFE program are
precluded by EPCA.”7® After examining the structure and
text of both EPCA and the relevant portions of the CAA, the
court concluded that “Congress intended to allocate to EPA
the broader scope of authority to regulate vehicle exhaust
emissions for the more important purpose of safeguarding
the public’s health and welfare.””” Thus, “where EPA, consis-
tent with its obligation to protect public health and welfare,
determines that regulation of pollutants under the Clean Air
Act is necessary and where such regulation conflicts with
average mileage standards established pursuant to EPCA,
EPA is not precluded from promulgating such regulation.””®

Third, the court asked whether “there is any basis for treat-
ing a state regulation that has been granted [a] waiver [by
EPA] any differently than a regulation that has been promul-
gated by EPA.”” The court also answered that questioned
in the negative, finding that there is “no legal basis for the
proposition that an EPA-promulgated regulation or standard
functions any differently than a California-promulgated and
EPA-approved standard or regulation.”®® Accordingly, the
court held that

just as the Massachusetts Court held EPA’s duty to regulate
GHG emissions under the Clean Air Act overlaps but does
not conflict with DOT’s duty to set fuel efficiency standards
under EPCA, so too California’s effort to regulate GHG
emissions through the waiver of preemption provisions
of the Clean Air Act overlaps, but does not conflict with
DOT’s activities under EPCA.#!

The issue of whether an EPA-approved state regulation is
equivalent to an EPA-promulgated regulation for the pur-
poses of preemption appears to be confined to the EPA waiver
program. For that reason, most state preemption challenges
will likely pass this threshold inquiry.

73. Id.

74. Cent. Valley, 529 F. Supp. 2d at 1165.
75. Id.at 1167.

76. Id.at 1165.

77. Id.at 1168.

78. Id. at 1170.

79. Id.at 1165.

80. Id.at1173.

81. Id.at1174.
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3.  Express Preemption

In Green Mountain, the court held alternatively that Ver-
mont’s GHG regulations were not preempted by EPCA. The
specific preemption provision in EPCA states that

[wlhen an average fuel economy standard prescribed by this
chapter is in effect, a State or a political subdivision of a State
may not adopt or enforce a law or regulation related to fuel
economy standards or average fuel economy standards for
automobiles covered by an average fuel economy standard
under this chapter.®

The court explained that “EPCA’s preemption provision
cannot invalidate Vermont’s GHG regulations unless Con-
gress had the clear and manifest purpose to do so0.”* To
determine intent, the court considered the plain wording of
EPCA’s express preemption clause, the objectives of EPCA,
and legislative history. The court found that “[t/he general
language of the preemption clause and the absence of any
indication of Congressional intent about its limits, combined
with the specific requirement to take EPA-approved Califor-
nia emissions regulations into consideration, supports a con-
clusion that Congress did not clearly intend to preempt such
regulations.”® Accordingly, the court held that Vermont’s
GHG emissions regulations were not expressly preempted by
EPCA’s preemption provision.*

In addition to express legislative preemption, on occa-
sion, federal agencies include preemptive language in their
regulations. While it is clearly preferable for such preemp-
tive language to appear in the regulation itself so that the
public has an opportunity to comment on the desirability
and effect of the provision as part of the rulemaking process,
in the past, there have been several circumstances in which
preemptive language has been included instead only in the
preamble to the regulation. To discourage agencies from this
practice and to express his view that the preemption of state
environmental initiatives should be disfavored, on May 20,
2009, President Obama issued a memorandum discouraging
the federal government from preempting efforts by state and
local governments.® The president noted that throughout
the nation’s history, “[s]tate and local governments have fre-
quently protected health, safety, and the environment more
aggressively than has the national Government.”” Accord-
ingly, the president instructed:

(1) Heads of departments and agencies should not include
in regulatory preambles statements that the depart-
ment or agency intends to preempt State law through

82. 49 U.S.C. §32902(a) (2007).

83. Green Mt. Chrysler Plymouth Dodge Jeep v. Crombie, 508 E Supp. 2d 295,
351, 37 ELR 20232 (D. Vt. 2007).

84. Id. at354.

85. Id.

86. Memorandum from President Barack Obama to Heads of Executive Dep'ts
& Agencies, (May 20, 2009), available at http://www.whitehouse.gov/
the_press_office/Presidential-Memorandum-Regarding-Preemption/.

87. Id.
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the regulation except where preemption provisions are
also included in the codified regulation.®

(2)Heads of departments and agencies should not include
preemption provisions in codified regulations except
where such provisions would be justified under legal
principles governing preemption, including the prin-
ciples outlined in Executive Order 13132.%

If the heads of departments and agencies adhere to the
Administration’s policy regarding preemption, then it is
likely that occasions of express preemption of state laws will
be limited primarily to legislative actions. The Waxman-
Markey American Clean Energy and Security Act of 2009
(ACES) (H.R. 2454) contains in new CAA §861 (preemp-
tion) and revised §116 (savings clause) a limited (2012-2017)
preemption of state cap-and-trade programs designed to
give the federal carbon market an opportunity to succeed
without potential interference from or confusion due to state
programs. Under the current provisions of H.R. 2454, other
state initiatives (so-called complementary measures) are
expressly preserved for the states. Other key provisions of
the bill, e.g., the combined renewable energy and efficiency
program, expressly provide for a formally integrated state-
federal partnership.

Express preemption challenges that are litigated will
require the court to conduct an analysis similar to the one
found in Green Mountain The court will have to look at
the plain wording of the express preemption clause as well
as to the legislative and/or regulatory intent of the underly-
ing law(s).

4.  Field Preemption

“Under the doctrine of field preemption, state law is pre-
empted if it attempts to regulate in a field that Congress
intended the federal government to occupy exclusively.””
Further, “[tJhat intent must be ‘clear and manifest, where the
field ‘includes areas that have been traditionally occupied by
the States.”" The court in Green Mountain held that there
was no field preemption because “[p]laintiffs have not shown
that Congtress exhibited a clear and manifest intent to ren-
der the regulation of carbon dioxide emissions from motor
vehicles exclusively a federal domain.”®* The court stressed
that other courts “have tended to find field preemption either
by narrowly defining the field or in areas where states have
not traditionally regulated.”” In this case, “[tlhe Supreme
Court recently made clear that the regulation of carbon diox-
ide emissions from motor vehicles is not the exclusive prov-
ince of the federal Department of Transportation.”* Further,
“[wlhen Congtress enacted EPCA, it was well aware of this

88. Id.

89. Id.

90. Green Mt. Chrysler, 508 F. Supp. 2d at 354.

91. Id. (citing English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990)) (internal quota-
tion omitted).

92. Id. at 355.

93. Id.

94. Id. (citing Massachusetts v. EPA, 549 U.S. 497, 532 (2007)).
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long-standing practice of permitting California to apply for
waivers from EPA for its emission standards pursuant to the
CAA”% Hence, “[i]t follows that the Congressional regula-
tory scheme to improve fuel economy does not express so
dominant or pervasive a federal interest that EPA-approved
state regulation is precluded.”®

Environmental regulation in general, and recently climate
protection in particular, has been described as a joint effort
between the states and the federal government. As Presi-
dent Obama’s memo indicates, climate change certainly is
not a field that Congress intended the federal government
to occupy exclusively. Given courts” reluctance to find field
preemption, except either by narrowly defining the field or in
areas where states have not traditionally regulated, challenges
alleging field preemption are likely to fail, unless it is crys-
tal clear what the “field” is and that the federal government
intended to fully occupy that field.

5.  Conflict Preemption

“A state law is invalid under the principal of conflict pre-
emption if it actually conflicts with a federal statute or
regulation.”” But “[t]he mere fact of ‘tension’ between federal
and state law is generally not enough to establish an obsta-
cle supporting preemption, particularly when the state law
involves the exercise of a traditional police power.”® A state
law is also invalid if it “stands as an obstacle to the accom-
plishment and execution of the full purposes and objectives
of Congress.”” “What constitutes a sufficient obstacle is a
matter of judgment to be informed by reference to the overall
federal statutory scheme.”'®

At trial, plaintiffs in Green Mountain bore the burden of
proving that “the GHG regulations are sufficiently draco-
nian that they essentially usurp NHTSA’s prerogative to set
fuel economy standards.”'"" Plaintiffs’ primary argument was

that EPCA provided

a level of protection from economic uncertainty by prevent-
ing states from promulgating regulations that upset the bal-
ance struck through the EPCA process. EPCA’s preemptive
provision is seen as protecting manufacturers, dealers and
customers from state regulations that would impose costly
technological modifications or limit consumer choice by

prohibiting sales of non-conforming vehicles.”'%*

The court, after a detailed and thorough evaluation of the
plaintiffs” evidence on the issue of conflict preemption found
that “[p]laintiffs have not carried their burden to show that
compliance with the regulation is not feasible; nor have they
demonstrated that it will limit consumer choice, create eco-

95. Id.

96. Id.

97. Id.

98. Id. at 356.

99. Id. at 343 (citation and quotation omitted).

100. Id. at 356.

101. /d. at 398.

102. Cent. Valley Chrysler-Jeep, Inc. v. Goldstene, 529 F. Supp. 2d 1151,
1178, 37 ELR 20309 (E.D. Cal. 2007) (explaining plaintiff’s conflict pre-

emption argument).
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nomic hardship for the automobile industry, cause signifi-
cant job loss or undermine safety.”'%

As state and federal governments continue to address cli-
mate change issues in parallel, it is almost certain that there
will be some overlap between state and federal law. As such,
claims of conflict preemption, especially claims that state
laws frustrate the purpose of a federal law, will likely be at
the forefront of any preemption challenge raised by plaintiffs.

6. Foreign Policy Preemption

In Central Valley, the court, after reviewing Supreme Court
precedent, held that “a party asserting preemption on the
ground of foreign policy preemption must show ‘clear con-
flict between a state law or program and the functioning of
some agreement, treaty, or program that is the product of
negotiations between the administrative branch and a for-
eign government.”'* The court rejected plaintiffs’ foreign
policy preemption argument because the court found “no
evidence of any ‘policy’ on the part of the Administration to
restrain state-based activities to curb GHG emission in order
to leverage international cooperation” or any other “policy”
with which California’s GHG regulations might conflict.'”

If Central Valley is any indicator, in the absence of particu-
lar agreements with other nations as to which a state program
may conflict, claims of foreign policy preemption will likely
fail.'” Because most treaties and agreements between nations
are broad in nature and leave to signatory nations significant
latitude in implementing commitments, plaintiffs alleging
foreign policy preemption may have a difficult time demon-
strating that a clear conflict exists.

7. Dormant Commerce Clause

The Commerce Clause gives Congress the power to regulate
commerce among the states.'”” “[T]he Clause has long been
understood to have a ‘negative’ aspect that denies the States
the power unjustifiably to discriminate against or burden
the interstate flow of articles of commerce.”'*® This negative
aspect of the Commerce Clause is often referred to as the
dormant Commerce Clause. Dormant Commerce Clause
claims are likely to be raised by state and regional actions to
address the issue of “leakage.”?”

The first step in evaluating the constitutionality of a state
law under the dormant Commerce Clause is to determine
whether the challenged law regulates evenhandedly with

103. Green Mt. Chrysler, 508 F. Supp. 2d at 392.

104. Cent. Valley, 529 F. Supp. 2d at 1184.

105. Id. at 1188.

106. See also Green Mt. Chrysler, 508 F. Supp. 2d at 392 (finding no foreign
policy preemption).

107. See U.S. ConsT. art I, §8, cl. 3.

108. See Or. Waste Sys., Inc. v. Dep’t of Envtl. Quality, 511 U.S. 93, 98, 24 ELR
20674 (1994).

109. In the RGGI cap-and-trade program for example, “[b]ecause the emissions cap
will apply only to in-region generators, the RGGI plan will not limit emission
from electricity that is imported into the region and used by consumers within
RGGI states.” Heddy Bolster, 7he Commerce Clause Meets Environmental Pro-
tection: The Compensarory Tax Doctrine as a Defense of Potential Regional Carbon
Dioxide Regulation, 47 B.C. L. Rev. 737, 744 (2006).
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only “incidental” effects on interstate commerce, or discrim-
inates against interstate commerce either on its face or in
practical effect.

If the challenged law only has “incidental effects” on
interstate commerce, then the Pike balancing test applies."?
Under Pike, “[wlhere the statute regulates even-handedly to
effectuate a legitimate local public interest, and its effects on
interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly
excessive in relation to the putative local benefits.”"! Further,

[ilf a legitimate local purpose is found, then the question
becomes one of degree. And the extent of the burden that
will be tolerated will of course depend on the nature of the
local interest involved, and on whether it could be promoted

as well with a lesser impact on interstate activities.”'?

On the other hand, if the challenged law is facially dis-
criminatory or discriminatory in effect, then the law will be
analyzed under the “virtually per se rule of invalidity” and
will almost certainly be found to be unconstitutional.'®
Since a finding that a law is either facially discriminatory or
discriminatory in effect is “fatal,” the biggest fight in court
will likely be over whether a law is discriminatory or merely
has incidental effects.

In California, for example, SB 1368 prohibits any load-
serving entity, and any local publicly owned electric utility,
“from entering into a long-term financial commitment . . .
unless any baseload generation . . . complies with a GHG
emission performance standard.”"* Critics have argued that
SB 1368 has a discriminatory effect on coal plants, which
operate exclusively outside of California. “The ability of [exist-
ing coal plants] and any new coal plants to enter into long-
term contracts to export electricity into California will be
severely restricted or perhaps eliminated altogether . . . . The
effects on interstate commerce are arguably heightened by the
fact that coal is cheaper than alternative energy sources.”'"

One commentator has suggested that states may seek to
avoid dormant Commerce Clause scrutiny altogether by argu-
ing that environmental regulation is a “traditional public func-
tion.” This is an emerging doctrine that may have the potential
to save leakage laws from the clutches of strict scrutiny.

In United Haulers Assn., Inc. v. Oneida-Kerkimer Solid
Waste Management Authority,'° the Supreme Court rejected

110. Pike v. Bruce Church, 397 U.S. 137 (1970).
111. Id. at 142.
112. Id.
113. See Or. Waste System, 511 U.S. at 100:
Because the Oregon surcharge is discriminatory, the virtually per se
rule of invalidity provides the proper legal standard here, not the Pike
balancing test. As a result, the surcharge must be invalidated unless a
state can show that it advances a legitimate local purpose that cannot
be adequately served by reasonable nondiscriminatory alternatives.
Cases require that justifications for discriminatory restrictions on
commerce pass the “strictest scrutiny.” A state’s burden of justification
is so heavy that facial discrimination by itself may be a fatal defect.
114. CaL. Pus. UTtiL. Copk §8341(b)(1) (West 2008).
115. Gordon P. Erspamer & Stacey M. Sprenkel, 7he Commerce Clause Implications
of California’s Climate Change Initiatives, LEGAL UPDATES & NEWs (Morrison
& Foerster LLP, San Francisco, Cal.), June 2007, http://www.mofo.com/news/
updates/files/12444.html (last visited Sept. 9, 2009).
116. 550 U.S. 330, 37 ELR 20097 (2007).
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a dormant Commerce Clause challenge to a “flow control”
ordinance requiring trash haulers to deliver solid waste to a
processing plant owned and operated by a public authority in
New York State.!"” The Court reasoned that “[tJhe Counties’
ordinances are exercises of the police power in an effort to
address waste disposal, a typical and traditional concern of
local government.”'*®

Laws favoring local government, [in contrast to laws favor-
ing particular private businesses over their competitors], may
be directed toward any number of legitimate goals unrelated
to protectionism. Here the flow control ordinances enable
the Counties to pursue particular policies with respect to the
handling and treatment of waste generated in the Counties,
while allocating the costs of those policies on citizens and

businesses according to the volume of waste they generate.”'”

The Court stated further that

[tthe contrary approach of treating public and private enti-
ties the same under the Dormant Commerce Clause would
lead to unprecedented and unbounded interference by
the courts with state and local government. The Dormant
Commerce Clause is not a roving license for federal courts
to decide what activities are appropriate for state and local
government to undertake, and what activities must be the

province of private market competition.”'?’

Likewise, in Department of Revenue v. Davis'*' the
Supreme Court rejected a dormant Commerce Clause chal-
lenge to Kentucky’s state income tax statute, which exempted
from income taxation the bond interest its residents receive
from Kentucky itself and its municipalities.’”? The Court
reasoned that “[tJhe Kentucky tax scheme falls outside the
forbidden paradigm because the Commonwealth’s direct
participation favors, not local private entrepreneurs, but the
Commonwealth and local governments.”'*

Similar arguments to the ones found in United Haulers
and Davis might be made to immunize state law and regu-
lations that are aimed at enforcing broader climate change
policies.'* Whether such a “public function exception” exists
for climate-related regulation will turn in part on whether
a court believes that regulating the environment is a tradi-
tional exercise of state police power similar to trash removal
or state taxation.

117. Id. at 345.

118. Id. at 347.

119. Id. at 342.

120. Id.

121. 128 S. Ct. 1801 (2008).

122. Id. at 1811.

123. Id. at 1814.

124. Another commentator has argued that another exception to the dormant
Commerce Clause rule of invalidity may come from the compensatory tax
doctrine. See Bolster, supra note 109.
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8. Compact Clause

The Compact Clause prohibits states from entering into any
agreement or compact with another state or foreign power
without the consent of Congress.'*

a. |Interstate Agreements

Not every agreement or compact between states is a “com-
pact” for the purposes of the Compact Clause.'*® In fact, no
court has ever invalidated an interstate agreement on Com-
pact Clause grounds.'”’

The Supreme Court, in Virginia v. Tennessee, adopted a
functional test to determine whether an interstate agree-
ment requires congressional consent under the Compact
Clause. Under the functional test, an interstate agreement
requires congressional consent only when it would lead to
“the increase of the political power or influence of the States
affected, and thus encroach . . . upon the full and free exer-
cise of Federal authority.”'?®

In Indeck Corinth v. Patterson,'” filed this past January,
plaintiffs allege among other things, that the RGGI vio-
lates the Compact Clause. Specifically, plaintiff’s argue
that: (1) RGGI impermissibly enlarges RGGI states’ politi-
cal influence over environmental issues without congressio-
nal approval; (2) RGGI creates incentives for the increase of
GHG emissions in states outside of RGGI and thus interferes
with federal authority regarding the interstate effects of pol-
lution; (3) RGGI benefits participating states at the expense
of other states; (4) RGGI regulations are stricter than federal
law and thus impermissibly encroach on federal supremacy;
and (5) RGGI creates a regional organization with greater
powers than the sum of the member states acting individually.

A case arguably similar to Indeck is United States Steel
Corp. v. Multistate Tax Commission,"*° which involved a chal-
lenge to the Multistate Tax Compact (MTC). The agreement
was intended to reform state taxation of multistate business-
es.?! The MTC also created the Multistate Tax Commission,
which was authorized to study state and local tax systems,
adopt uniform advisory administrative regulations for the
consideration of the states, and conduct audits upon the
request of a member state.'” The Supreme Court held that
the MTC did not violate the Compact Clause because no
provision posed a threat to federal supremacy.

The Court stated that “[o]n its face the Multistate Tax
Compact contains no provisions that would enhance the
political power of the member States in a way that encroaches

125. U.S. Consr. art. I, §10, cl. 3.

126. See Virginia v. Tennessee, 148 U.S. 503, 517-21 (1893) (recognizing that not
all interstate arrangements require congressional consent).

127. The Compact Clause and the Regional Greenhouse Gas Initiative, 120 Harv. L.
Rev. 1958, 1960 (2007).

128. Virginia, 148 U.S. at 520.

129. No. 2009369 (N.Y. Sup. Ct. filed Jan. 29, 2009).

130. 434 U.S. 452 (1978).

131. See Multistate Tax Compact art. IV (1967), available at http://[www.mtc.gov/
uploadedFiles/Multistate_Tax_Commission/About_ MTC/MTC_Compact/
COMPACT(1).pdf.

132. Id. art. V1.
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upon the supremacy of the United States.”’?* Further, it
explained that although

[tthere well may be some incremental increase in the bar-
gaining power of the member States [with respect to] the
corporations subject to their respective taxing jurisdictions
.. . the test is whether the Compact enhances state power
[vis-3-vis] the National Government. This pact does not pur-
port to authorize the member States to exercise any powers
they could not exercise in its absence. Nor is there any del-
egation of sovereign power to the Commission; each State
retains complete freedom to adopt or reject the rules and
regulations of the Commission. Moreover, as noted above,
each State is free to withdraw at any time.”'*

Given: (1) that states are free to implement their own cap-
and-trade program to control GHGs; (2) that the RGGI is
implemented through individual state regulations; (3) the
factual similarities of the RGGI to the MTC; and (4) that no
court has ever invalidated an interstate agreement on Com-
pact Clause grounds, the RGGI challenge and similar Com-
pact Clause-based challenges to other state climate initiatives
will require a relatively strong showing of inconsistency with,
and potential damage to, the federal climate program if they
are to succeed.

b.  Foreign-State Agreements (FSAs)

Since the Compact Clause prohibits states from entering
into any agreement or compact with another state or foreign
power without the consent of Congress, agreements between
states and foreign governments, regional initiatives such as
the RGGI that include alliances with Canadian premiers
and the 2006 accord between Governor Schwarzenegger and
British Prime Minister Tony Blair are also potentially con-
stitutionally suspect. However, FSAs have received relatively
little attention by Congress. In the last century, Congress
has reviewed fewer than a dozen FSAs and has rejected only
one outright.'”

An open issue is whether the functional test announced
in Virginia is applicable to FSAs. Since the same language
prohibits both interstate agreements and FSAs, scholars
have generally assumed that the Court’s interstate Com-
pact Clause doctrine applies to FSAs."*® One commentator
has argued that “[w]hether viewed in terms of constitutional
text, history, doctrine, function, or structure, the Constitu-
tion supports a distinct, Foreign Compact Clause.”” How-
ever, “[tJo date, federal and state actors have adopted . . . as

133. United States Steel Corp., 434 U.S. at 472-73.

134. Id.

135. Duncan B. Hollis, Unpacking the Compact Clause 2 (Temple Univ. Legal Stud-
ies, Research Paper No. 2009-26, forthcoming Tex. L. Rev. 2009), available at
http://ssrn.com/abstract=1399665.

136. See id. at 24-26; RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS Law OF
THE UNITED STATES $302f (1987) (“By analogy with interstate compacts, a
State compact with a foreign power requires Congressional consent only if the
compact tends ‘to the increase of political power in the States which may en-
croach upon or interfere with the just supremacy of the United States”) (citing
Virginia v. Tennessee, 148 U.S. 503, 519 (1893)).

137. Hollis, supra note 135, at 60.
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the preferred approach in . . . both theory and practice” a
single Compact Clause."”® Assuming that the functional test
is applicable to FSAs, courts adjudicating Compact Clause
claims would have to determine whether or not the agree-
ment at issue poses a threat to federal supremacy.

. Citizen Access to the Courts to Seek
Damages, Challenge Projects, or Enforce
Climate Regulations

Another important area of expected federal litigation will
be actions brought by citizens to redress perceived or actual
injury, to challenge projects, or to enforce climate regula-
tions. Such claims typically must meet procedural or sub-
stantive standing tests, withstand justiciability hurdles, e.g.,
the political question doctrine and ripeness, and satisfy other
conditions under governing statutes or the common law.

A.  Standing to Bring Climate Change Lawsuits

Pursuant to Article IIT of the Constitution, in order to estab-
lish standing to sue in federal courts, as articulated by the
Supreme Court in Lujan v. Defenders of Wildlife,”*’ a litigant
must demonstrate that it has suffered a concrete or partic-
ularized injury that is either actual or imminent, that the
injury is fairly traceable to the defendant, and that it is likely
that a favorable decision will redress that injury.

1.  Increased Risk of Future Harm

Several circuit courts of appeal have held that an increased
risk of future harm may qualify as a cognizable injury suf-
ficient to establish Article IIT standing.'*® The D.C. Circuit,
however, has developed a particularly exacting standard in
this area, requiring plaintiffs to show a “substantial prob-
ability” of future harm, consisting of “at least” a “non-trivial
chance of injury.”™*" Overall, the increase in probability of
future harm from climate change that plaintiffs must dem-
onstrate to establish an injury-in-fact is not well-settled and
will largely depend on the operative legal standard in a par-
ticular circuit court.'*

138. Id. at 59.

139. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 22 ELR 20913 (1992).

140. See Baur v. Veneman, 352 E3d 625, 633 (2d Cir. 2003) (“the courts of appeals
have generally recognized that threatened harm in the form of an increased risk
of future injury may serve as injury-in-fact for Article III standing purposes”);
Cent. Delta Water Agency v. United States, 306 E3d 938, 947-48, 33 ELR
20047 (9th Cir. 2002) (holding that “the possibility of future injury may be
sufficient to confer standing on plaintiffs”); Friends of the Earth, Inc. v. Gaston
Copper Recycling Corp., 204 F3d 149, 160, 30 ELR 20369 (4th Cir. 2000)
(“threats or increased risk constitutes cognizable harm” sufficient to meet the
injury-in-fact requirement).

141. NRDC v. EPA (NRDC 1), 440 E3d 476, 483, 36 ELR 20181 (D.C. Cir.
2006) (indicating that it would closely scrutinize the probability of any al-
leged harm and even performing its own independent quantitative analysis of
increased risk). Like the D.C. Circuit, the U.S. Court of Appeals for the Eighth
Circuit has also rejected the proposition that a heightened risk of future harm,
without more, is a cognizable injury. See Shain v. Veneman, 376 F.3d 815, 818,
34 ELR 20057 (8th Cir. 2004).

142. See Cassandra Sturkie & Nathan H. Seltzer, Developments in the D.C. Circuits
Article III Standing Analysis: When Is an Increased Risk of Future Harm Suffi-
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2. Standing in Climate Change-Related Nuisance
Cases

In general, courts have been reluctant to grant Article III
standing to plaintiffs seeking relief under the federal com-
mon law of nuisance for climate change-related injuries. For
example, in Korsinksy v. United States EPA,'® the plaintiff
alleged that GHG emissions caused him to be increasingly
vulnerable to disease-causing environmental pollution, and
also claimed that he developed a mental sickness as a result
of learning of the danger of pollution. On appeal, the U.S.
Court of Appeals for the Second Circuit held that the plain-
tiff’s claims of future harm from climate change were too
speculative to establish standing and further elaborated that
the plaintiff failed to sufficiently allege the causation and
redressability elements of the Article III standing test.'

In the future, it is likely that litigants alleging climate
change-related harm will continue to have difficulty estab-
lishing standing in nuisance cases, particularly with respect
to the causation prong of the Lujan test. In light of climate
change’s global impact, and the extremely high number of
entities contributing to GHG emissions, plaintiffs may be
hard-pressed to show that their injuries are “fairly traceable”
to a particular defendant.

3. Procedural Standing

In Massachusetts, the Supreme Court held that the state of
Massachusetts had standing to challenge EPA’s refusal to
regulate GHG emissions and invoked three principal reasons
for its decision. First, the Court considered the state’s proce-
dural right to challenge EPA’s action, which could be asserted
“without meeting all the normal [standing requirements of]
causation and redressability.”'® The Court further noted that
a litigant vested with a procedural right “has standing if there
is some possibility that the requested relief will prompt the
injury causing party to reconsider the decision that allegedly
harmed the litigant.”"* Second, the Court noted that Massa-
chusetts was entitled to “special solicitude” for standing pur-
poses because of its “quasi-sovereign interests.”'¥” Finally, the
Court pointed to Massachusetts’ ability to show that it had
already been concretely harmed by rising sea levels associated
with global warming.'®

Thus far, Massachusetts has not spawned a dramatic expan-
sion in standing for plaintiffs alleging climate change-related
harm. In Center for Biological Diversity v. United States

cient to Constitute Injury-in-Fact in Environmental Cases?, 37 ELR 10287 (Apr.
2007).

143. No. 05 Civ. 859, 2005 U.S. Dist. LEXIS 21778 (S.D.N.Y. Sept. 29, 2005).

144. Korsinksy v. EPA, 192 E App’x 71 (2d Cir. 2006). See also Comer v. Mur-
phy Oil USA, Inc., No. 05-CV-0436 (S.D. Miss. Aug. 30, 2007) (refused to
grant victims of Hurricane Katrina standing to sue several major oil companies
where they alleged that the companies’ CO, emissions contributed to global
warming, which, in turn, amplified Hurricane Katrina’s intensity and the cor-
responding destruction along the Gulf Coast).

145. Massachusetts v. EPA, 549 U.S. 497, 517, 37 ELR 20075 (2007).

146. Id. at 518.

147. Id. at 520.

148. Id. at 522-23 (further noting that “widely shared” climate change risks did not
minimize Massachusetts’ concrete interest in the outcome of the litigation).
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Department of the Interior,'” for example, the D.C. Circuit
emphasized that the holding in Massachusetts “turned on the
unique circumstances of that case,” standing for the limited
proposition that, “where a harm is widely shared, a sovereign,
suing in its individual interest, has standing to sue where
that sovereign’s individual interests are harmed, wholly apart
from the alleged general harm.”°

In Center for Biological Diversity, the petitioners claimed
that the U.S. Department of the Interior’s (DOI’s ) approval
of a leasing program for areas in the outer continental shelf
(OCS) would contribute to climate change, which, in turn,
would adversely affect the ecosystem in OCS areas, thereby
threatening the petitioners’” enjoyment of these areas. The
court rejected the substantive theory of standing, finding that
petitioners failed to establish the injury-in-fact and causa-
tion elements of the Lujan test.”! It nevertheless held that the
petitioners did have procedural standing to sue the DOI under
two federal statutes, the Outer Continental Shelf Lands Act
(OCSLA) and NEPA, for failing to consider the effects of the
Leasing Program on climate change, as well as the effects of
climate change on the OCS areas.”

As reflected in Center for Biological Diversity, federal
courts have been willing to grant private plaintiffs standing
in climate change cases, at least where: (1) the plaintiffs seek
to vindicate a procedural right conferred by a federal statute
such as NEPA; and (2) the plaintiffs can show a threatened
particularized interest.”™ Indeed, it is well-established that
courts will relax the normal Lujan causation and redress-
ability standards for plaintiffs asserting procedural rights.’>
Consequently, it is likely that courts will be deciding the mer-
its of a growing body of climate change cases brought under
federal environmental statutes like NEPA and the ESA.">

149. Cur. for Biological Diversity v. U.S. Dep't of the Interior, 563 F.3d 466, 39
ELR 20091 (D.C. Cir. 2009).

150. Ctr. for Biological Diversity, 563 F.3d at 477.

151. Id. at 478.

152. Id. at 479.

153. It is also worth noting that the standing test for procedural rights cases varies
among the circuit courts of appeal. See Fla. Audubon Soc’y v. Bentsen, 94 E.3d
658, 666-72, 27 ELR 20098 (D.C. Cir. 1996) (applying a multipart test for
standing in procedural rights cases, requiring that a plaintiff demonstrate (1) a
particularized environmental injury, (2) that is placed at demonstrably greater
risk by governmental action or omission, and (3) that such risk is fairly trace-
able to the agency action or omission). Buz see Citizens for Better Forestry v.
U.S. Dep't. of Agric., 341 E3d 961, 972-75, 33 ELR 20263 (9th Cir. 2003)
(rejecting Florida Audubon’s standing test for procedural rights plaintiffs and
stating that such plaintiffs “need only establish the reasonable probability of
the challenged action’s threat to [their] concrete interest”); Comm. to Save the
Rio Hondo v. Lucero, 102 E3d 445, 447-52, 27 ELR 20576 (10th Cir. 1996)
(criticizing Florida Audubon’s test and instead requiring that plaintiffs establish
an “increased risk of adverse environmental consequences” from the alleged
failure to follow NEPA).

154. See Bradford C. Mank, Standing and Future Generations: Does Massachusetts
v. EPA Open Standing for Generations to Come?, 34 Corum. J. ENvTL. L. 1, 35
(2009).

155. See generally Matthew Gerhart, Climate Change and the Endangered Species Act:
The Difficulty of Proving Causation, 36 EcoLocy L.Q. 167, 168 (2009).
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B.  Justiciability of Climate Change Lawsuits

1.  Political Question Doctrine

[Authors’ Note: As this Article was poised for publication, a two-judge
panel of the U.S. Court of Appeals for the Second Circuit issued its
ruling in State of Connecticut v. American Electric Power Co.,
Inc., Nos. 05-5104, -5119, 39 ELR 20215 (Sept. 21, 2009). The
court rejected the political question basis for the district court dismissal,
ruling that the regulation of greenhouse gas emissions is not uniquely
or exclusively committed to the executive or legislative branches, that
a single federal court nuisance decision on discrete claims does not
establish national emissions policy, and that the courts are well-suited
to adjudicate and provide a common-law remedy for environmental
harm where regulatory gaps exist. The court also beld, inter alia, that
the public and private plaintiffs had standing and that the plaintiffs
stated claims under the federal common law of nuisance. Rejecting the
defendants’ concerns about interference with executive or congressional
policymaking, the court noted significantly that the other branches of
government were free to regulate carbon dioxide emissions and that
eventual action by either would ‘override any decision made by the
district court under the federal common law.” Slip op. at 36.]

In recent years, lawsuits in which plaintiffs claim that defen-
dants are creating a public or private nuisance by contribut-
ing to climate change have become increasingly common.
Federal courts, however, have expressed their considerable
reluctance to decide these cases on their merits, opting
instead to dismiss them as nonjusticiable political questions
better left to the executive and legislative branches of govern-
ment, which had, until recently, generally declined to regu-
late GHG emissions.

In State of Connecticut v. American Electric Power Co.,
Inc.,”¢ the plaintiffs, consisting of various states, a city, and
environmental organizations, filed an action against the five
alleged largest emitters of CO, in the United States under
federal common law to abate the “public nuisance” of global
warming. The court held that the case presented a nonjus-
ticiable political question, emphasizing the impossibility of
making a decision “without an initial policy determination
of a kind clearly for nonjudicial discretion.”"’

In a similar case, People of the State of California v. General
Motors Corp., ™® the state Attorney General filed a public-
nuisance action against six automobile manufacturers for
allegedly contributing to global warming. Following in the
footsteps of American Electric Power Co., the court dismissed
the case on political question grounds, stating that “injecting
itself into the global warming thicket at this juncture would
require an initial policy determination of the type reserved
for the political branches of government.”’ To further sup-
port its nonjusticiability finding, the court cited the “textual
commitment of interstate commerce and foreign policy to the

156. Connecticut v. Am. Elec. Power Co., 406 E Supp. 2d 265, 272, 35 ELR 20186
(S.D.N.Y. 2005).

157. Id. at 272.

158. People of the State of California v. Gen. Motors Corp., No. C06-05755 MJ]J,
2007 U.S. Dist. LEXIS 68547, at *29 (N.D. Cal. Sept. 17, 2007).

159. People of the State of California v. Gen. Motors Corp., No. C06-05755 MJ]J,
2007 U.S. Dist. LEXIS at 68547.
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political branches of government” and the “lack of judicially
discoverable or manageable standards by which to resolve the
plaintiff’s claim.”¢

While no initial policy determination on global warming
has yet been made by the political branches of government,
the Obama Administration has evinced a clear intent to regu-
late GHG emissions at the federal level. In his first speech to
a joint session of Congress, President Obama asked Congress
to send him legislation placing a market-based cap on carbon
pollution. The U.S. House of Representatives has moved sig-
nificantly in this direction having passed H.R. 2454, while the
U.S. Senate Environment and Public Works Chair, Barbara
Boxer (D-Cal.), has announced her intention to develop a Sen-
ate counterpart bill that can be moved out of her committee in
September. Additionally, in the event that Congress does not
pass legislation regulating GHG emissions, President Obama
has indicated that he intends to push for regulation under
the CAA via EPA’s rulemaking authority." Ultimately, with
expanding federal regulation of GHG emissions on the hori-
zon, courts may find it increasingly difficult to avoid address-
ing the merits of climate change cases on political question
grounds. The advent of a regulatory framework should also
draw more public attention to climate change issues, which,
in turn, may generate increased climate change litigation.'*

2.  Ripeness Doctrine

In determining whether a case is ripe for review, courts will
evaluate: (1) the fitness of the issues for judicial decision; and (2)
the hardship to the parties of withholding court consideration.'®®
Although these cases are likely to be highly fact-dependent,
plaintiffs will likely have difficulty showing that anticipatory cli-
mate change claims are ripe for review in situations where the
alleged harm is causally linked to a particular defendant’s action
that has either not yet occurred or is in its incipient stages.

This issue is illustrated in Center for Biological Diversity.
There, the plaintiffs challenged the DOI’s approval of a leas-
ing program in the OCS and argued that the DOI violated
NEPA by failing to evaluate the impact of the program on
climate change. The D.C. Circuit held that the plaintiffs’
NEPA challenge was not ripe for review, observing that the
DOI had merely approved the leasing program and had not
yet sold any leases. Consequently, the court reasoned that the
leasing program had not reached that “critical stage” where
an “irreversible and irretrievable commitment of resources”
might adversely affect the environment.'**

160. Id. at **38-45.

161. See Darren Samuelsohn, Obama Prefers Congress to EPA in Tackling Cli-
mate—Browner, N.Y. Times, Feb. 23, 2009, http://www.nytimes.com/cwire/
2009/02/23/23climatewire-obama-prefers-congress-to-epa-when-it-comes-to-
9800.html.

162. See Sharon Tompkins et al., Litigating Global Warming: Likely Challenges to
Emerging Greenhouse Gas Cap-and-Trade Programs in the United States, 39 ELR
10389, 10409 (May 2009).

163. Abbot Labs v. Gardner, 387 U.S. 136, 148 (1967).

164. Cur. for Biological Diversity v. U.S. Dep't of the Interior, 563 F.3d 466, 480, 39
ELR 20091 (D.C. Cir. 2009). See also SF Chapter of A. Philip Randolph Inst.
v. EPA., No. C 07-04936 CRB, 2008 U.S. Dist. LEXIS 27794, at *14 (N.D.
Cal. Mar. 28, 2008) (holding nuisance suit unripe where plaintiff sought an
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C.  Causation Challenges in Climate Change-Related
Public-Nuisance Cases

The plaintiff in a climate change-related public-nuisance
action must show that a particular defendant’s contributions
to global warming substantially and unreasonably interfered
with a public right. While global warming lawsuits based
on public-nuisance theories are becoming increasingly com-
mon, they have largely been dismissed as nonjusticiable polit-
ical questions. In the event of increased federal regulation of
GHG emissions, however, courts may become more inclined
to decide these cases on the merits, thus requiring difficult
determinations on issues such as causation and whether a
particular defendant’s interference with a plaintiff’s public
right is sufficiently “substantial” or “unreasonable” to give
rise to liability.

Commentators have expressed skepticism about whether
plaintiffs will be able to hold individual defendants liable for
contributing to climate change-related injuries in light of the
many sources of GHG emissions worldwide and the lingering
scientific uncertainty about what portion of climate change
is a direct result of increases in anthropogenic emissions.'® In
People of the State of California v. General Motors, the district
court expressed a similar skepticism, observing that it was
left “without guidance in determining what is an unreason-
able contribution to the sum of carbon dioxide in the Earth’s
atmosphere, or in determining who should bear the costs
associated with the global climate change that admittedly
result from multiple sources around the globe.”'*® Ultimately,
while courts have thus far declined to decide causation issues
in climate change-related public-nuisance cases, they may be
more willing to do so once EPA issues endangerment find-
ings and, through legislation or administrative action, the
federal government assumes a greater regulatory role.

D.  Challenges to Regulatory Actions or Projects Under
Environmental Statutes

1. NEPA Challenges to Climate Change
Regulation

a. Overview of NEPA

NEPA imposes a procedural requirement on federal agen-
cies to take a “hard look” at the significant environmental
consequences of a proposed action.'”” These “significant con-
sequences” may include any direct, indirect, or cumulative
effects of agency action.'®® However, courts have interpreted

order prohibiting defendant from granting authority to construct two GHG
emitting power plants).

165. See Morgan McCue Sport, An Inconvenient Suit: California v. General Motors
Corporation and a Look at Whether Global Warming Constitutes an Actionable
Public Nuisance or a Nonjusticiable Political Question, 38 Cums. L. Rev. 583,
615-16 (2007); Tompkins et al., supra note 159, at 10410.

166. No. C06-05755 M]J, 2007 U.S. Dist. LEXIS 68547, at *46 (N.D. Cal. Sept.
17, 2007).

167. See 42 U.S.C. §4332(2)(C) (2007); 40 C.ER. pts. 1500-1508 (2009).

168. See 40 C.ER. §1508.8.
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NEPA to include a “rule of reason” whereby agencies need
only assess “reasonably foreseeable” impacts of a given proj-
ect.'” In Department of Transportation v. Public Citizen,"’
the Supreme Court likened NEPA’s “reasonable foreseeabil-
ity” requirement to proximate cause in tort law. As such, a
showing of “but for” causation is not enough to establish that
an agency failed to adequately assess environmental impacts.

In recent years, environmental groups have petitioned the
Council on Environmental Quality (CEQ) to promulgate
regulations requiring consideration of climate change as a
“reasonably foreseeable” effect in each federal agency’s NEPA
analysis."”! While no such regulations have yet been imple-
mented, the CEQ has issued draft guidance acknowledging
anthropogenic contributions to climate change and recom-
mending that each agency use “its own independent judg-
ment and discretion . . . to determine the extent to which it
should assess global climate change.””

b.  Determining Reasonably Foreseeable
Indirect Effects of Agency Action

In the absence of clear federal regulations, courts face par-
ticular difficulty in determining when climate change consti-
tutes a “reasonably foreseeable” indirect or cumulative effect
of an agency action. More specifically, at what point does the
chain of causation become so tenuous that a NEPA analysis
is no longer required? This question remains unanswered,
with courts arriving at mixed results.

Another unanswered question is the extent to which
agencies must specifically address the impact of their GHG
emissions on climate change, as distinguished from a gen-
eral consideration of adverse environmental effects such as
air pollution. In Mayo Foundation v. Surface Transportation
Board,"”? the Sierra Club argued that the Surface Transporta-
tion Board failed to address adequately the impacts of a new
rail line on climate change. Ignoring the Sierra Club’s request
for a specific analysis of climate change, the court held thatan
environmental impact statement need only assess the impact
of a project’s most direct GHG emissions and found that the
Surface Transportation Board “more than adequately con-
sidered the reasonably foreseeable significant adverse effects
[of increased coal consumption] on the . . . environment.”"”*

169. See Sierra Club v. Marsh, 976 E2d 763, 767, 23 ELR 20321 (1st Cir. 1992);
Sylvester v. U.S. Army Corps of Eng’rs, 884 F2d 394, 400, 19 ELR 20652 (9th
Cir. 1989).

170. 541 U.S. 752, 767, 34 ELR 20033 (2004).

171. See Petition from The Int'l Cer. for Tech. Assessment et al. to Council on Envtl.
Quality, Petition Requesting That Council on Environmental Quality Amend
Its Regulations to Clarify That Climate Change Analyses Be Included in Envi-
ronmental Review Documents (Feb. 28, 2008), available at http:/[www.nano-
action.org/doc/ CEQ%20Petition%20Final%20Version%202-28-08.pdf.

172. See Draft Memorandum from Kathleen A. McGinty, Chairman, Council on
Envtl. Quality, to Heads of Federal Agencies, Guidance Regarding Consid-
eration of Global Climatic Change in Environmental Documents Prepared
Pursuant to the National Environmental Policy Act (Oct. 8, 1997), available
ar www.mms.gov/eppd/compliance/reports/ceqmemo.pdf.

173. Mayo Found. v. Surface Transp. Bd., 472 E3d 545, 556, 37 ELR 20006 (8th
Cir. 2000).

174. Id. at 556.
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c.  Causation and the Science of Abrupt
Climate Change

When presented with a NEPA challenge, agencies may claim
that their actions will not have a significant enough impact
on climate change to require an analysis.”” In contrast,
one commentator has argued that recent scientific data on
“abrupt climate change” raise a question about whether there
can be any threshold below which an agency can reasonably
claim that its actions will have no meaningful impact on cli-
mate change.”® According to this argument, these data may
suggest that there may be a tipping point beyond which even
minimal incremental emissions of GHGs could accelerate
climate change in a rapid and unpredictable way."””

One recent Ninth Circuit case illustrates the role that this
tipping point issue may play in future litigation. In Center
for Biological Diversity v. National Highway Traffic Safety
Administration, the court held that the NHTSA failed to
adequately assess the impact that its new 2006 light-truck
emissions standard would have on climate change.”® In
reaching its decision, the court discussed the data on abrupt
climate change and noted that even though the Agency’s new
standard would reduce the rate at which light trucks emitted
CO,, future incremental emissions could nonetheless have
a significant impact on climate change. The court further
identified the impact of CO, emissions on climate change as
“precisely the kind of cumulative impact analysis that NEPA
requires agencies to conduct.”””? As the science on abrupt cli-
mate change continues to develop and as expert agencies, e.g.,
EPA, express their views on GHG source contributions and
impacts, courts will consider to what extent it is appropriate
to defer to agency findings that a project’s GHG emissions
impact is insignificant.

2. ESA Challenges
a. Overview of the ESA

Under the ESA, plaintiffs may file suit to prevent the harming
of species that have been “listed” by the U.S. Fish and Wildlife
Service (FWS) as threatened or endangered."™ Section 7 of the
ESA requires federal agencies to ensure that their actions will
not: (1) “jeopardize the continued existence” of a listed spe-
cies; or (2) “result in the destruction or adverse modification of

175. Agencies have successfully raised this argument in at least two climate change
cases. See id. (approving the agency’s revised environmental impact statement
(EIS) and finding that the impacts of the project in terms of coal consumption
and resulting air quality would be small on a national and regional basis); N.
Slope Borough v. Minerals Mgmt. Serv., No. 3:07-cv-0045-RRB, 2008 U.S.
Dist. LEXIS 1503, at **11-12 (D. Alaska Jan. 8, 2008) (rejecting NEPA chal-
lenge to project with potential climate change impact on polar bear and com-
menting that “the rate and impact of climate change are largely independent of
whether Lease Sale 202 is permitted to stand”).

176. See Norman A. Dupont, NEPA and Climate Change: Are We at the “Tipping
Point™?, 23 Nat. RESOURCES & Env't 18, 19-20 (2009).

177. Id.

178. 508 E3d 508, 37 ELR 20281 (9th Cir. 2007).

179. Id. at 550.

180. 16 U.S.C. §1540(g)(1) (2007).
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habitat” of a listed species.' Similarly, §9 of the ESA prohibits
any government or private party from “taking” a threatened
or endangered species.'®? “Take” is defined by the ESA as “to
harass, harm, hunt, shoot, wound, kill, trap, capture, or col-
lect, or to attempt to engage in any such conduct.”® A “harm”
to a listed species “may include significant habitat modifica-
tion or degradation where it actually kills or injures wildlife
by significantly impairing essential behavioral patterns.”®4
The Supreme Court has held that plaintiffs must show that an
agency or private party’s actions were both the “but for” and
proximate cause of any harm to a listed species.’®

In recent years, environmental groups have increasingly
focused their attention on the ESA as a tool through which
to attack GHG emissions by government and private par-
ties.'®¢ However, these efforts have been met with a certain
amount of resistance. In a press conference announcing the
proposed listing of the polar bear as endangered, the Sec-
retary of the Interior under the George W. Bush Adminis-
tration, Dirk Kempthorne, stated that the “whole aspect of
climate change is beyond the scope of the Endangered Spe-
cies Act.”"®” Regardless, it is likely that climate change liti-
gation under the ESA will increase in the future. However,
plaintiffs will face several hurdles to prevailing in these suits.

b.  Challenges in Establishing a § 7 Violation of
the ESA

i. The Reach of Global Climate Change
Strains the Concept of the “Action Area”

Under §7, federal agencies must assess the impacts of a pro-
posed action on listed species within “all areas to be affected
directly or indirectly . . . .”'® In many cases, the relevant
action area will be easy to define and limit, such as when a
road into a national monument restricts the movement of a
particular species outside of the monument.”® However, the
effects of GHG emissions may be felt by listed species, not
only in the area directly surrounding the action, but across
the globe. In this context, must agencies consider the effects of
GHG emissions resulting from their proposed actions on all
listed species worldwide? Currently, there are no regulations
or case law that set bright-line boundaries limiting the breadth
of the action area.'”® Thus, courts will have to make difficult
determinations about whether and how to contain this “action
area” concept in climate change litigation under the ESA.

181. 16 U.S.C. §1536(a)(2).

182. 16 U.S.C. §1538(a)(1)(B)-(C).

183.16 U.S.C. §1532(19).

184. 50 C.ER. §17.3 (2008).

185. See Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687,
712,25 ELR 21194 (1995).

186. See generally Gerhart, supra note 154, at 168.

187. See Press Conference in Boise, Idaho with Dirk Kempthorne, Sec. of Interior,
Dale Hall, Dir. of the U.S. Fish & Wildlife Serv., Mark Myers, Dir. of the U.S.
Geological Survey, Tom Melius, Reg’l Dir. for the Alaska Region of the U.S.
Fish & Wildlife Serv. (Dec. 27, 2006).

188. See 50 C.ER. §402.02.

189. See Gerhart, supra note 154, 175.

190. Id.
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ii. The Environmental Baseline and Climate
Change

Once an action area has been defined, agencies must con-
sult with either the FWS or the National Marine Fisheries
Service (NMES) to determine whether the proposed action
jeopardizes a listed species. As part of this process, the FWS
or the NMES is required to produce a biological opinion cal-
culating: (1) the environmental baseline (“the current status
of the listed species or critical habitat”); (2) the incremental
impact of the proposed action on the listed species; and
(3) the cumulative effects of other actions.”! Thus far, the
FWS has asserted that only “significant adverse impacts to a
species’ chance of survival violate [S]ection 7.7

In future climate change cases, agencies may argue that
the GHG emissions anticipated to result from their proposed
actions do not significantly impact a listed species because
past emissions—the environmental baseline—have already
generated the climate change that will jeopardize the spe-
cies. This argument is supported by a 2007 report indicating
that “even if GHG emissions were immediately cut to zero,
the climate would continue to warm over the next several
decades.”™ Thus, it will be difficult for plaintiffs to show
that GHG emissions from a proposed action will contribute
enough to climate change such that a species’ chance of sur-
vival will be significantly impacted.”*

iii. Scrutiny of Agencies’Biological Opinions
Discussing Climate Change

In one recent case, NRDC v. Kempthorne,” the court held
that the FWS acted arbitrarily and capriciously in omitting
from its biological opinion an assessment of climate change-
related harm to the Delta smelt fish."”® However, the court
went on to state that “there is no basis to determine what
weight FWS should ultimately give the climate change issue
in its analysis.””” Thus, it appears that agencies have consid-
erable latitude in how they conduct their analysis of whether
a project’s contributions to climate change significantly
impact a listed species. In light of the relatively small amount
of GHG emissions generated by individual projects, it seems
unlikely that agencies will often find that a project has sig-
nificantly jeopardized a listed species.'”®

191. 50 C.ER. §402.14.

192. See NMES. & U.S. FWS, ENDANGERED SprECiEs CONSULTATION HANDBOOK:
PROCEDURES FOR CONDUCTING SECTION 7 CONSULTATIONS AND CONFERENC-
Es 4-34 (1998) available at http://www.fws.gov/Endangered/consultations/
s7hndbk/s7hndbk.htm.

193. See Gerhart, supra note 154, at 180, (citing INTERGOVERNMENTAL PANEL ON
CrLiMATE CHANGE, CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE Basis:
CONTRIBUTION OF WORKING GRoOUP I TO THE FOURTH ASSESSMENT REPORT
OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (2007)).

194. Id. But see the discussion above, supra notes 172-73 and accompanying text,
regarding the argument that, based on emerging scientific data, abrupt climate
change renders significant even small contributions.

195. 506 E Supp. 2d 322 (E.D. Cal. 2007).

196. Id.

197. Id. at 370 n.28.

198. See ].B. Ruhl, Climate Change and the Endangered Species Act: Building Bridges
to the No-Analog Future, 88 B.U. L. Rev. 1, 58 (2008).
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iv. Challenges in Establishing a §9 Violation
of the ESA

As with §7, plaintiffs will undoubtedly have difficulty prov-
ing that a particular defendant’s emissions caused a “taking”
of a listed species under §9. Under a traditional proximate-
cause analysis, defendants will only be held liable if their
actions are a “substantial factor” in bringing about a harm.
Given the large universe of individual GHG emitters, includ-
ing past emitters, can any one defendant’s contributions to
climate change be considered a substantial factor in bring
about harm to a listed species? Is there a minimum threshold
of emissions at which a defendant will be held liable for con-
tributing to climate change-related harm?"’ These are ques-
tions with which the courts will have to grapple. Thus far,
the only source of guidance on these issues is Massachusetts.
While no minimum threshold was set, the Court deemed an
action that emits 6% of annual global CO, emissions a cause
of Massachusetts’ climate change-related injuries, at least for
the limited purpose of determining standing.?*°

Another causation issue that courts must address is the
difficulty of linking a defendant’s emissions to the harm.
In particular, how will plaintiffs trace a particular defen-
dant’s emissions to the climate change-related harm befall-
ing a listed species? This problem is compounded by two
additional variables. First, certain GHGs may contribute to
climate change in different ways, depending on where they
are released. Second, these emissions may be removed from
the atmosphere by other processes.?”’ One commentator has
suggested that courts might look to prior asbestos litigation
and the market-share liability doctrine for guidance on how
to resolve the individual causation problem in the climate
change context.?*?

IV. Conclusion

As is evident from this review of three general areas of dis-
pute likely to arise in federal courts, the climate change area
will offer a fertile ground for judicial inquiry and, inevitably,
law school exams. While Congress may resolve many of these
areas of the law, the more likely scenario is that many of these
issues will remain unresolved for some time.

199. See Gerhart, supra note 154, at 185.

200. /d. at 188-89.

201. Id. at 190.

202. Id. at 194 (noting that “[g]reenhouse gas emissions are in some ways similar to
exposure to asbestos” and citing Borel v. Fibreboard Products Corp., 493 E2d
1076, 4 ELR 20133 (5th Cir. 1973) an asbestos case, for the proposition that
“courts have relaxed the causation requirement in situations where the cumu-
lative effects of multiple actions cause harm and the plaintiff cannot identify
which defendant caused which portion of the harm”).





