
Darkness, Visible: Global Warming and British Anti-Slavery

by Craig Segall

Editors’ Summary: The environmental movement is just beginning to grapple
with the problem of climate change and is doing so in a historical vacuum. En-
vironmentalists would benefit from studying the last major social movement
aimed at making the basic economic underpinnings of a society morally visi-
ble: British anti-slavery. That movement, too, dealt with an international eco-
nomic system causing enormous human suffering; its leaders succeeded in con-
vincing Britain to abandon the slave trade at considerable national cost. In this
Article, Craig Segall analyzes the structures and goals of the two movements
and suggests that developing an understanding of climate change as a moral
crisis must be the ultimate goal of climate change litigation and legislative pol-
icy. It is the first paper to apply social movement theory and historical analysis
to the two crises.

Millions of people and their infrastructure are concen-
trated near coastlines and are thus vulnerable to
sea-level rise; entire countries may be submerged by a
rise of a few meters.

—From Science (2006)1

Anti-slavery is worth studying . . . because it created a
new way of viewing and ordering the world. It ultimately
excluded one communally sanctioned institution which
had uprooted, constrained and abbreviated millions of
lives.

—From Capitalism and Anti-Slavery
(1986)2

Some person should see these calamities to their end.
—Thomas Clarkson, chief organizer of

the British anti-slavery movement
(1785)3

I. Introduction: Two Movements

This is an Article on the blindness that underlies societies
and how it may be lifted. Although it follows the course of

landmark legal cases, it is not centrally concerned with the
fine points of the claims in those cases. Rather, the cases are
viewed as manifestations and drivers of a larger social ques-
tion: What causes a society to see the moral costs of its own
underlying economic structure so clearly that it chooses to
radically change that structure?

These moments occur rarely; although social change
movements wax and wane, it is exceedingly uncommon to
see wholesale alterations on the scale which concerns us
here: the complete repudiation of a formally widespread
practice which was central to a nation’s prosperity. A for-
merly dominant economic and social system becomes not
merely politically visible but politically and morally unac-
ceptable. This is not social change; it is revolution. Within
nations rooted in the western liberal tradition, it has most
notably occurred in the years between 1765 and 1838 as
Britain, at the height of the slave trade’s profitability, first
ended the trade and then abolished slavery itself.4 That pro-
cess, which overturned baseline economic and moral as-
sumptions about the place of slaves and the slave trade in
British economy and society,5 has a great deal to teach us to-
day, as we stand at the brink of the greatest social, moral, and
economic challenge that humanity has ever known.

That challenge is anthropogenic global warming. Created
by the industrial revolution and exacerbated by the ever-
increasing growth in consumption that has marked the last
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century, it is, in many ways, the ironic coda to neoliberal
economics and the society economic growth created.6 The
same engines that produced our temporary prosperity also
produce the carbon dioxide (CO2) that is already trapping
heat all over the world. The future does not look like the
past; we are already committed to living in a warmed world
which would be alien to our parents and grandparents. If
warming continues unabated we will face droughts, worsen-
ing storms, spreading disease, growing famine, and global
instability.7 But this parade of horribles, horrible though
they are, in some ways masks the central truth: we are de-
stroying the world we were given. Ecosystems will pull
apart under the stress and so will societies. This change is
being wrought by the wealthiest nations of the world; it will
first and most deeply wound the poorest, which lack the
technological capacity to adapt.8 What does our future look
like? Imagine a world economically, spiritually, and mor-
ally impoverished, many of its species, societies, and
sources of comfort gone, replaced by the poor in their bil-
lions and the few rich in the fortress north, cut off from hope
and looking grimly out toward the rising sea.

This does not have to be our future, any more than a 20th
century of global slavery was inevitable in the 1780s. Al-
though the combined inertia of economic and biophysical
systems is large, it can be countered with a sufficient public
effort; every future is a moral choice. The question is how to
first make it apparent that these choices exist and then to en-
sure that they are made toward hope.9 For an environmental
movement dominated by technocratic solutions and uncom-
fortable with mass organization at a time when mass move-
ments are needed, it is an urgent question indeed.

The model of social blindness I propose is one of a se-
ries of veils, both conscious and unconscious, that stand be-
tween societies and change. These veils are only par-
tially—and in some ways incidentally—legal; they are
rooted in consciousness and conscience, not codebooks. But
their erosion can begin with legal change in an interactive
process that moves back and forth from personal moral
stances to public legal shifts and thence to popular mobiliza-
tion. This triad of litigation, legislation, and organization is

supported by a constant and consistent emphasis on the root
moral and ethical obligations of our society.

There are significant structural and practical differences
between the British anti-slavery movement and the modern
anti-global warming movement. Perhaps chief among
these is that today’s global warming movement takes place
in the shadow of the Kyoto Protocol, nascent international
law that has begun to shape a global response.10 The Brit-
ish movement was aware of and concerned with interna-
tional laws and trends—the Atlantic trade was essentially
global—but did not work against a background of interna-
tional institutions. Also, the anti-global warming movement
can ground itself on scientific fact in a way that was unavail-
able to anti-slavery reformers. And the anti-slavery reform-
ers moved in a world smaller and, in some degree, less com-
plicated than our own. I do not seek to trivialize these differ-
ences. I do, however, want to suggest that modern reformers
can and should learn from those who remade Britain; the
modern task is, if anything, harder, but exists in the same
mold as the earlier movement. That movement, more than
any other, saw the transformation of a world-spanning eco-
nomic system into a moral crisis.11 That movement, more
than any other, saw darkness made visible in every aspect of
daily life. And that movement, more than any other, echoes
the challenges of the modern global warming crisis, where
every aspect of our society is powered by a technology that
is, with increasing speed, putting billions of people at risk.

Both movements found expression in the courts. In
Somerset v. Stewart,12 the most prominent anti-slavery case,
and in its predecessor cases, the British anti-slavery move-
ment ended the legal system’s (and hence the business com-
munity’s) blindness with regard to slavery. Before the
Somerset line, slaves were things, not people under the law;
afterwards, thanks to the brave organizers, lawyers, and
slaves who challenged the legal instantiation of slavery,
slaves were people, visible to the law and able to take advan-
tage of its remedies.13 In the same fashion, modern anti-
global warming cases are making structural injustice visi-
ble, unearthing truths that the powerful had sought to hide
from the law: most critically the link between energy pro-
duction and climate destabilization. This area of litigation is
growing, focusing on both statutory and common-law reme-
dies.14 This Article’s focus is one of the most prominent
common-law cases, Connecticut v. American Electric
Power.15 This case, brought in the summer of 2004 by a con-
sortium of public interest groups and state Attorneys Gen-
eral, revives the old public nuisance doctrine, which allows
recovery or injunctive relief against those who unreason-
ably impair the use and enjoyment of land. It is of particular
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interest because, like Somerset, it finds the potential for rad-
ical change within the structure of the common law, striking
at the root assumptions of the legal system rather than at the
more superficial and easily-changed level of statutes. The
Attorneys General discovered in this doctrine the potential
to turn greenhouse gas (GHG) emissions from business as
usual into a public nuisance and, hence, a liability. The case
is presently before the U.S. Court of Appeals for the Second
Circuit on appeal after oral argument in May of 2006. If it is
ultimately resolved in the plaintiffs’ favor, it will be a mod-
ern Somerset, converting business as usual into a moral act,
linking the power that drives society with the power that un-
makes the world.

As the wave of global warming litigation grows,16 linking
litigation to organization and legislation in a way that will
power long-term and profound change becomes the crucial
question for the environmental movement. In this Article, I
trace the development of the two movements, separated by
two centuries but linked by the fundamental scale of the
problems they address and addressed. I first explore the
pre-movement worlds in more detail, establishing the con-
texts in which the actors lived. I then turn to the question of
legal blindness and its lifting, discussing Connecticut
through the lens of Somerset. But I do not confine myself to
this initial stage but next turn, instead, to what the conditions
for success looked like in 1838 and might look like in the
next five years: where does legal visibility fit into a larger
strategy for social change? I conclude that law, in matters as
fundamental as global warming or anti-slavery, ultimately
serves, at best, in an intermediary role between social actors
and moral choices. Legal change does not force social
change, but laws unchanged may bar society’s transforma-
tion. The sketch is of lawyers in the midst of a moral great
awakening, removing some barriers to vision. Where soci-
ety’s eye turns depends as much or more upon the voices of
moral witness that can rise as the law changes. We are left
wondering: has the warming earth found its prophets? Are
there those who can look across a seemingly normal eco-
nomic prospect and see calamities which must be brought to
their end?

II. World of Slaves/Warming World

To understand what social blindness means, we must first
understand what the world looked like to those who were
blind. In this section, I turn to the world just before anti-
slavery succeeded and to the world today.

A. World of Slaves

Stand, for a moment, with Thomas Clarkson, the leading or-
ganizer of the post-Somerset anti-slavery movement, as, on
his first organizing tour, he looks down upon Bristol harbor.
Below, in the slaving port, ships jostle for space, masts bris-
tling over the horizon.17 This was a time when the economy
of the empire was driven by the trade in human beings. In the
1780s, the trade was at an all-time peak; over the 1790s
some 770,000 Africans would be enslaved and carried into
the New World.18 Bristol accounted for roughly 18% of the

trade.19 The 240 slave voyages that passed through its har-
bor between 1780 and 1807 were thus only a small fraction
of those that passed through Liverpool and London.20 In
1787, the year of Clarkson’s visit, approximately 30,000
slaves would be captured and transported.21 Clarkson was
looking down on the primary economic fact of his world: its
foundations lay in blood and iron.

The system was pervasive. As Adam Hochschild writes
in his excellent recent history of the movement, “at the end
of the eighteenth century, well over three quarters of all peo-
ple alive were in bondage of one kind or another.”22 British
slavery itself had been in existence since 1562 when Sir
John Hawkins, who proudly decorated his family crest with
a bound African, had initiated the trade.23 The trade grew
monstrously; between 1660 and 1807, total slave traffic on
the Atlantic was three times greater than the ships carrying
white immigrants to the New World.24 The trade with the
West Indies, which partook of slavery in all steps from pro-
duction of sugar to provision of labor, was worth more than
all other trade in the British empire.25

Just as the trade was economically dominant, so, too, did
it reshape British law. Steven Wise has recently chronicled
the legal background of anti-slavery.26 Although human
slavery is a very old institution, it had almost passed from
Britain at the time that the African slave trade was intro-
duced. But Britain did have legal slavery in its past. As
many as a quarter of Anglo-Saxon peasants were slaves in
1086, but this practice was outlawed by the new Norman ar-
istocracy in 1102, in a document calling the trade “that
shameful trading whereby . . . men used in England to be
sold like brute beasts.”27 The Normans, however, proved to
be more principled in words than in practice; they soon in-
troduced villeinage, a sort of limited serfdom system that
bound peasants to their lords or their land.28 This system had
largely faded away by the 1500s, in part due to the difficulty
of distinguishing villeins from ordinary peasants—race was
not yet available to play this role—and in part due to British
juries who were unwilling to uphold what was essentially a
slave system.29 The last villein case was decided in 1618,
freeing the villein at bar.30

But just as Britain abolished slavery at home, it discov-
ered the profit of slaves from abroad. Hawkins himself had
made a 60% return on his voyage.31 Others soon followed
and the trade boomed, becoming the dominant economic
force that would confront the later reformers. The law bent
itself around the peculiar institution. The first slave case to
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be recorded, Butts v. Penny,32 saw a slave returned to his
master as property, as an inhuman thing.33 There was, how-
ever, a burst of liberalism under Chief Justice of the King’s
Bench Sir John Holt in the early 1700s, who, in a trilogy of
opinions, declared that “as soon as a Negro comes into Eng-
land, he becomes free.”34 This movement so alarmed the
slave interests that they brought the two chief legal officials
in Britain, Attorney General Sir Philip Yorke and Solicitor
General Charles Talbot, together to roll back the liberal
tide.35 The two men issued the infamous Joint Opinion of
1729 which declared that “A slave coming into England . . .
doth not become free; and that his master’s property or right
in him is not thereby determined or varied.”36

This was the state of affairs in Britain and the world at the
time of the anti-slavery movement. Thousands upon thou-
sands of Africans were carried off to America to work and to
die to enrich the empires of Europe. In large part, this wealth
was in the form of sugar (and rum, its preserved form). The
sweet tooth of Europe, the consumptive demand that drove
the economy, was fed by slave labor at enormous profit.
Slaves themselves were legally invisible; they were prop-
erty, not humans possessed of their inalienable rights. The
system was pervasive and it was brutal. Over the course of
the trade in the British West Indies, two million imported
slaves left a surviving population of only 670,000.37

The degree of moral blindness associated with this prac-
tice is perhaps best illustrated by the Codrington Plantation
on the island of Barbados. Codrington produced 2,000
pounds in profit every year—roughly $300,000 in modern
terms.38 It was run for efficiency, not humanity. Slaves
worked 12-hour shifts over boiling cauldrons of sugar
cane.39 Punishment was swift, harsh, and consequence free
for the owners—to kill a slave meant a 25 pound fine.40 The
plantation branded its slaves to keep track of them and to re-
duce runaways.41 This place, utterly dehumanizing as it
was, was not atypical. It is worth noting because of its
owner: the Church of England.42

And yet, this was business as usual, the background
norm, not the moral crisis. For reform to be possible, it was
necessary to imbue the market itself with moral force:
“commerce itself had to be understood as a moral ex-
change.”43 It is the story of that transition that makes British
anti-slavery so remarkable. The history of the movement
has spawned a long-running historical debate in part be-
cause it seems almost too incredible that a civilization could
make a costly moral choice of this nature.44 Indeed, the end

of slavery was tangled up in the rise of the market economy
that would lead to the modern climate crisis. As slave labor
was abolished, the dehumanizing industrial revolution took
hold. But this compromised historical moment does not
strip away the remarkable nature or moral force of abolition:
it continues to represent a singular instance of national self-
criticism and insight.

B. Warming World

Before tracing the anti-slavery movement forward to its le-
gal victories and the political victories that followed, we
must return to the present day to investigate our own moral,
legal, and political blindness. We live in a time shaped by the
other legacy of early modern Britain: the industrial revolu-
tion and the ever-increasing consumption and growth that
were its gifts to the world. This is not the place to rehash the
debate over the absolute merits of that cultural change; what
is important is to see how utterly the machine age altered our
physical relation to the world.

That relationship is, increasingly, one of exploitation and
control. It is not that human beings have not long been in-
volved in ecosystem change. The first great wave of human
settlement, just after the end of the last ice age glacial maxi-
mum saw the extinction of many large mammal species,
due, at least in part, to overhunting.45 But for the vast major-
ity of our history, human populations were low enough, and
economic growth small enough, to leave non-human forces
as the dominant ecological actors on the planet. This is no
longer true.

The title of a 1997 Science summary paper puts it well:
“Human Domination of Earth’s Ecosystems.”46 Humans are
now capturing between 39% and 50% of the total primary
productivity of the planet’s ecosystems47; humanity is thus
the single largest consumer in the world. This dominance
extends to the world’s biogeochemical systems, whose dy-
namic equilibrium sustains all life. Humans now use over
one-half of all the world’s freshwater, are moving toward
doubling the amount of biologically-available nitrogen fer-
tilizing the world’s soils, and have flooded the world with
synthetic chemicals that have never before existed in large
quantities, including ozone-destroying chlorofluorocarbons
(CFCs).48 This dominance comes with great costs. Global
extinction rates are now between 100 to 1,000 times greater
than they have been.49 The human costs of this feckless
dominance are truly daunting. The Millennium Ecosystem
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Assessment, an international effort designed to assess the
health of the biosphere, has found that nearly 60% of eco-
system services—the vital provisioning of services includ-
ing fresh air, clean water, and fertile soil by functioning eco-
systems—have been degraded in the last 50 years.50 The
world and its ability to support us are in steep decline.

Perhaps the most frightening of these trends is the human
alteration of the global carbon cycle and, hence, the global
climate. Before the industrial revolution, CO2 was found in
the atmosphere at a concentration of roughly 280 parts per
million (ppm).51 In 2000, the gas stood at 368 ppm.52 Other
heat-trapping gases (GHGs) are also at their highest re-
corded levels; methane, for instance, has more than dou-
bled.53 These gases have increased as a result of the mas-
sively expanded burning of fossil fuels that occurred during
the last two centuries. The idea that these gases can and will
cause global warming is a surprisingly old one. The theory
was first proposed by Svante Arrhenius in 1896.54 Arrhen-
ius, better known for his work on acid and base chemistry,
recognized that CO2 would act to trap heat and activate a se-
ries of global climactic feedback mechanisms that could ul-
timately significantly increase global temperatures.55 This
theory, at the time, was little more than a curiosity: humans
were so used to the idea of a stable climate, well beyond the
reach of anthropogenic change, that they simply did not pay
attention to greenhouse warming.56

Evidence that CO2 was indeed accumulating at dangerous
rates would have to wait until 1960, when scientist Charles
Keeling published the first iteration of his now world-
famous Keeling curve, a chart taken from highly precise at-
mospheric measurements.57 The curve, extended every
year, shows the grim progression of accumulation: every
year GHG concentrations ratchet steadily higher in a jig-
saw curve, rising in the winter months when the northern
hemisphere consumes more energy and green plants are
not available to absorb the resultant gases.58 This drumbeat
of growing danger, each winter seeing a bit more accumu-
lation, each summer, on average, growing hotter, has con-
tinued throughout the lifetime of everyone on the planet.
By 1985, the world’s assembled meteorologists declared
that “in the first half of the next century a rise of global
mean temperature could occur which is greater than any in
man’s history.”59

Awareness of the problem has grown since the hothouse
summer of 1988. Like the 1990s and 2000s after them, the
1980s were the hottest years in human history.60 1988 was
dramatically bad, a year of droughts, storms, and fires.61 At a
congressional hearing in June of that year, NASA scientist

James Hansen testified that warming was underway and that
it was “time to stop waffling, and say that the evidence is
pretty strong that the greenhouse effect is here.”62 Out of
that testimony and that summer grew the political will to
establish the Intergovernmental Panel on Climate
Change (IPCC), the gathering of world scientists that has
become the central source of climate science and policy
data. Over the 1990s, the IPCC provided the data used to
ultimately bring the world community together in Kyoto
in 1997 to agree to the world’s first systematic GHG re-
duction accords.63

The negotiations were fraught with complexities, many
of which had been anticipated six years before in the work of
James Sebenius. Sebenius’1991 paper on future climate ne-
gotiations captures many of the on-going challenges facing
international climate change efforts.64 Put simply, “the
causes of the greenhouse problem are deeply embedded in
the central aspects of the world’s economic and social activ-
ity;” they cross all sectors and regions of the globe.65 At
root, the climate problem has emerged from “the interaction
of two vast and complex systems, the planet’s ecosystem
and the human socioeconomic system,” both of which will
require immense effort to significantly alter.66 Among the
central challenges to international negotiations, in addition
to the sheer pervasiveness of the problem, is the gap in inter-
ests between the developed world, which has created the
present crisis and the developing world which, if it builds
energy capacity along the lines of what presently exists, will
swamp much of any anti-global-warming effort that the de-
veloped world takes.67 Add to this north-south divide the
powerful interests of the petroleum and automobile indus-
tries, and sustained international progress, even with a for-
mal treaty on the books, becomes a challenging proposi-
tion.68 These fears did come to pass in Kyoto where only a
last-minute push by then-Vice President Al Gore led to a
compromise solution.69

Determined opposition from powerful lobbies within the
United States blocked the implementation of the Kyoto Pro-
tocol nationally, although it has since gone into force glob-
ally.70 Kyoto’s long-term efficacy is debatable; even if fully
implemented, it will only return global GHG emissions to
5% below 1990 levels.71 This is still well above the emis-
sions rate that the biosphere can successfully compensate
for; consider that warming began well before 1990.72 How-
ever, the Kyoto Protocol has created incentives for govern-
ments and corporations to move away from carbon-inten-
sive practices, perhaps shifting markets and regulatory poli-
cies far more than its immediate requirements. Whether or
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not Kyoto will achieve a partial success, the global warming
problem simply cannot be solved without the active engage-
ment of the United States. U.S. CO2 emissions have climbed
nearly 20% since 1990 and show no sign of slowing.73 This
GHG growth has been accompanied by steadily growing
hostility to meaningful environmental protections within a
Republican Party dominated by an absolutist view of private
property rights.74 As Republicans presently control all
branches of government, their move away from environ-
mental policies represents a major success of the global
warming countermovement. The countermovement, com-
posed mostly of an assortment of oil industry-funded front
groups and conservative think-tanks has attempted to sug-
gest that climate change is either a natural cyclical phenom-
enon, is not occurring at all, or is simply not worth the cost
of addressing.

This countermovement has grown as the environmental
movement has “failed to give the public a vivid picture of
what climate change might truly mean.”75 While the elite
discourse focused on the scientific findings of the IPCC,
the public instead received a steady diet of misinformation
from the moneyed interests that benefit most from the
petro-economy. Aaron M. McCright’s and Riley E. Dun-
lap’s recent analysis of the counterclaims show three major
themes.76 First, the countermovement has taken advantage
of the inherently complex climate system to chip away at
public faith in the underlying science behind the move-
ment’s claims.77 Even as the scientific consensus grew, the
anti-movement devoted its time to telling the public that, as
the Competitive Enterprise Institute puts it, “a decade of fo-
cus on global warming and billions of research funds have
still failed to establish that global warming is a significant
problem.”78 Secondary themes include potential benefits
from global warming—the Hoover Institution absurdly sug-
gested that we could save on snow shoveling—and the eco-
nomic and political costs of action.79

For a particularly stark look at the countermovement, the
words of grand old party pollster Frank Luntz are invalu-
able. Luntz has been very frank about the need to maintain
public uncertainty, even in the face of scientific consensus.
His 2003 confidential memo to Republican candidates ex-
plains that “voters believe that there is no consensus about
global warming within the scientific community. Should the
public come to believe that the scientific issues are settled,

their views . . . will change accordingly. Therefore, you need
to continue to make the lack of scientific certainty a primary
issue in the debate.”80 Luntz himself recognizes that “the
scientific debate is closing (against us)” but feels it is “not
yet closed.”81 Note, of course, that this memo was issued
two years after the IPCC had declared in simple terms that
“there is new and stronger evidence that most of the warm-
ing observed over the last 50 years is attributable to hu-
man activities.”82

Because the powerful have obscured the debate, it is im-
portant to provide an image of what is, in fact, happening to
the world. Note first that the average global temperature is
now a full degree higher than it has been in one thousand
years and is well outside the range of variability for that pe-
riod.83 One degree is not a trivial amount. Bear in mind that
average global temperature is a measure of the energy con-
tained in the vast ocean of air that is the atmosphere; con-
sider how much energy it takes to heat a room and then con-
sider how much energy it takes to heat a world. The last ice
age was only on the order of four degrees Celsius (“C)
cooler than today.84 Temperatures in 2100, with unabated
warming, will be as much as 7“C warmer than the present.85

This is a forecast for transformation and for chaos. The
IPCC, in the dispassionate language of scientists predicts a
centuries-long increase in sea level, severe storms and
droughts, and regional ecosystem collapse.86 The monsoon
cycle that sustains Asian agriculture will become increas-
ingly unreliable, while El Niño floods and droughts will be-
come more severe.87 Crop yields will fall even as global
population continues to rise.88 Climate shifts will put addi-
tional pressures on the already failing ecosystems that main-
tain global ecosystem services.89 The sea level rise alone
means disaster and it is happening far more rapidly than an-
ticipated. The seas are already rising at near the maximum
rate predicted for the next 1,000 years.90 Once the ice caps
begin to melt, feedback effects take hold: “a threshold trig-
gering many meters of sea level rise could be crossed well
before the end of this century.”91 Millions of people living in
coastal areas are at risk. A warmer world does not just mean
higher seas, it means more violent oceanic storms and they
are already with us. An April 2006 headline adds a grim
coda to last year’s hurricanes: “Global Warming Behind Re-
cord 2005 Storms.”92

What do higher seas and more violent storms mean?
Here, even ignoring the other specters of the coming years,
we find death waiting. While researching this Article, for in-
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stance, I found myself on the coast of Louisiana and Missis-
sippi. It had been months since Hurricane Katrina blasted
the area, much of which is below sea level even today. New
Orleans stretches vast, dead, and dark, boats in its streets and
bodies in its buildings, for miles along the broken marshes.
Trees were snapped like twigs. Along the Mississippi coast,
where a 25-foot wall of water slammed into what had once
been the second-largest city in the state, houses are just
splinters. The choir pews of a church hang twisting above
empty air where the sea blasted through the walls below.
Toxic sludge, dredged up from factories and chemical
plants, coats the region. Hundreds of thousands of people
are homeless; most of them are poor. Hurricane season will
come around again and again.

Now imagine this same scene repeated with the seas me-
ters higher and the storms even more violent. Imagine the
floods in Buenos Aries, Calcutta, Dhaka, Lagos, New York,
and Washington. The great cities of the world lie along its
coasts. Imagine the refugees, the wars, the endless brutal
business of living. The Pentagon has already done just that.
In a secret 2003 report, which was later leaked to activist
groups and the press, defense department experts consid-
ered the consequences of abrupt climate change triggered by
our current warming.93 Because the climate system is dy-
namic and unstable, there is broad concern about abrupt cli-
mate change—caused, for instance, by the failure of the
Gulf Stream, as has happened as recently as 8,000 years
ago—and the U.S. Department of Defense is urged to be
aware that it can (and quite possibly will—there is credible
evidence that the Gulf Stream is beginning to fail)94 happen
again. This is, the report says, “a U.S. national security con-
cern.”95 They dryly report that such an event would “chal-
lenge[ ] the notion that society’s ability to adapt will make
climate change manageable.”96 Their forecast is of a Europe
with Siberian temperatures and drought across much of the
rest of the world.97 In such a world, “humanity would revert
to its norm of constant battles for diminishing resources.”98

Nuclear resource wars are entirely possible.99 Changes are
already in motion. In addition to the impending failure of the
Atlantic circulation that drives the Gulf Stream, the trade
winds that trigger El Niño years in the Pacific also appear to
be failing in a way that will cause essentially chronic El
Niño effects.100

Now begin to see these coming wars and plagues, fires
and floods, when you turn on a light, when you start your
car, when you go about any piece of your daily business.
Just as the slave system permeated the economy of Britain
two centuries ago, the carbon system permeates our own,
just as invisible and just as deadly. In the technocratic de-
bate over climate change, between scientists and policy
wonks on the one hand and industry flacks on the other, it is

easy to lose the thread of justice. But it is a monstrous thing
we are doing.

C. From the World of Slaves to the Warming World

Before moving from the world as it is to the world as it could
be, it is important to pause and consider the structural simi-
larities between the Britain of 1765 to 1838 and the America
of today. Both were at the center of webs of international
trade and power. Both were imperially dominant while main-
taining domestic isolation, Britain aloof from the affairs of
the Continent, America from those of the world, even as
both nations went about the business of hegemony. Both na-
tions were at a moment of economic change, Britain in the
transition from agrarianism to the industrial age, America at
the end of its industrial period and the beginning of a service
economy. Most centrally, both nations derived their wealth
from a practice at once pervasive and abhorrent, and one
whose harms fell first and hardest on people of a different
race thousands of miles away. In a period that was already
one of transformative moment, reformers were faced with
the task of toppling a settled and powerful economic order.

These parallels are important to draw because they make
clear what is at stake in the climate debate. Global warming
does not simply present another environmental problem,
thorny and interlinked with society as all environmental
problems are. It was, for instance, possible to deal with the
threat of ozone depletion, perhaps the nearest analogue,
through the regulation of CFCs, an important but limited
chemical sector of only middling importance to the general
economy. Even this took years of negotiation and debate.
Carbon regulation, by contrast, strikes at the heart of every-
thing we do as a society. Fossil fuels power the world. But
this is not simply a technological challenge. It is also, and
perhaps primarily, a challenge to our society’s moral worth.
And because moral obligations must be perceived to be
acted upon, three perceptual shifts are needed.

The first of these shifts can be called a frame shift. After
millennia of perceiving the natural world as essentially sta-
ble in a “balance of nature,” people must come to perceive
that human activities are, as discussed above, now as or
more significant than many natural phenomenon. Industrial
society has allowed our species to magnify its impacts a
millionfold since its time on the savannahs of Africa.

The second of these shifts is a causal shift. Here, once a
person has perceived that humanity’s actions on the whole
are globally significant, she must disaggregate these effects
to recognize the impacts of her own actions and lifestyle. It
is here that people begin to see the connection between the
light switch and the hurricane.

Finally, if any political action is to occur, there must be a
moral shift. It is not enough simply to accept that one is
changing the world; the change must be seen as fundamen-
tally unjust, a disaster that one bears personal culpability for.
A sense of personal responsibility, linked with the ability to
perceive national responsibility, is required before agitation
for change can begin.

The anti-slavery movement was faced with essentially
similar challenges. First, the frame had to be shifted; Afri-
cans had to be seen not as things or beasts but as people. Sec-
ond, the causal connection between sugar in one’s tea and
the devastation of Africa and the cruelty of the West Indies
had to be made unavoidable. And finally, the moral link was
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drawn, bringing the sharp tang of blood into the sweetness
of sugar. With all three bridges crossed, the anti-slavery re-
formers saw the greatest human rights revolution in our his-
tory: the beginning of the end of slavery, an economic insti-
tution thousands of years old and rooted in deep-seated as-
sumptions about the nature of the world. A similar shift will
be required today.

If anything, however, today’s reformers face the harder
task. Although the slave trade dominated its world in the
same way that the carbon trade dominates today’s, the world
itself was a smaller one. That world—one where the eco-
nomic elite of Britain could likely have fit into a single
hall—is well-illustrated by the fact that the headquarters of
the abolition movement were just a few doors down from
the headquarters of the pro-slavery lobby.101 Today’s re-
formers face a vastly more complex economy taking place
on a wider stage and with a population at least six times as
large and well into the billions globally and hundreds of mil-
lions nationally.

But the difference is not simply one of size. It is also one
of dependency and of intimacy. First, Britain was not de-
pendent upon the slave trade in the same way that America is
dependent upon carbon. While the slave interests were cen-
tral to Britain’s empire, they intruded into daily life directly
in the form of sugar and rum and indirectly as capital. While
these interventions were far from trivial, they could be re-
moved without significant technological innovation and
without massive domestic social disruption. The same is
simply not true of fossil fuels today. Our society cannot
wean itself from carbon without significant international ef-
fort and technological innovation. In a related vein, the
moral culpability associated with global warming is signifi-
cantly more intimate than that associated with slavery. This
is not to say that the slave institution did not distort the en-
tirety of British society; it did. But it was relatively easy for a
person to disassociate himself from at least the most objec-
tionable aspects of those influences; the slave trade was not
so pervasive that it was not impossible to refrain from using
sugar in daily life and, if one were concerned with capital
flows, to avoid the port cities where the trade’s influence
was most dominant. Again, carbon poses a greater personal
challenge. From cars to light switches, from planes to the
Internet, everything touched by electrical power or indus-
trial manufacture is ultimately powered by fossil fuels and
so adds to the global crisis. In Britain, one who wished to be
free from slavery’s taint might be perceived as eccentric. In
America, the same task moves one close to hermitage.

The conclusion to draw from this is that the task of elimi-
nating global warming is similar in kind to the task of elimi-
nating slavery, but significantly more challenging in scale.
There is no good measure of the moral weight of atrocity:
the slave system led to wars, racial hatred, and geopolitical
disruption that has not left us. This new disaster will spawn
disruptions even greater. Consider the world we are leaving
behind, one shifted into a climactic mode different than
modern humans have ever known, committed to a course
that will lay waste its cities, devastate its agriculture, and fall
hardest upon Africa, the same continent that earlier bore the
brunt of slavery, and upon the rest of the developing
world.102 Both the lingering pain of slavery and the growing

crisis of global warming took their root in economic systems
that created and benefited from moral blindness as to their
consequences: their survival depended on a person being
able to taste sweetness or drive a car without sensing the
devastation behind their immediate pleasures. The enemy,
then, was not so much an opposing power—although the
slave merchants and fossil fuel mercenaries stand in the
same moral station—but the mass indifference and igno-
rance of the body politic. Change will come in making the
darkness underlying our society visible.

III. First Light: Legal Changes and the Beginnings of
Vision

Confronted with a world founded on fundamentally unjust
economic ordering, what are we to do? A first step is to look
at what others have done. In this section, I trace the earliest
break-through in the British anti-slavery movement in par-
allel with the current legal action being taken against glo-
bal warming.

A. From Harmless Eccentrics to the Remaking of Society

British anti-slavery was present as a movement of sorts as
early as 1671, but for most of the first hundred years of its
existence it was a movement of conscientious objectors, not
a popular groundswell.103 The Quakers were the early lead-
ers, repeatedly passing resolutions against the trade.104 They
were viewed then as harmless eccentrics.105 Although free
slaves in Britain, among them the memoirist and activist
Olaudah Equiano, valued the Quakers’work, the movement
had little traction.106 This began to change in 1765, when a
young ordinance clerk named Granville Sharp first met an
escaped slave named Jonathan Strong.107 Sharp, a moralist,
pamphleteer, and scion of a liberal family of traveling musi-
cians, embarked on a legal campaign that led from Strong
through the famous case of James Somerset and which ef-
fectively abolished slavery within Britain, converting slaves
from things into people in the eyes of the law.108 It is this
early phase of the movement, when fervor was as yet con-
fined to a small group and the battles were for basic legal
visibility that most closely resembles the situation of the
global warming movement today.

After Sharp’s initial victories, the Quakers formed a com-
mittee to abolish the slave trade in 1787.109 To this commit-
tee came the young Clarkson, who had just won an essay
contest at Cambridge in 1785 whose topic was the justice of
the slave trade.110 Clarkson would prove to be an organizer
of prodigious talent, a man who traveled at least 35,000
miles across England, largely by night, gathering petitions
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and evidence against the trade.111 With the work of William
Wilberforce, an otherwise deeply conservative master of or-
atory and political gamesmanship, Clarkson and the com-
mittee repeatedly brought a bill to abolish the trade to the
floor of Parliament.112 The struggle lasted years, becoming
almost quiescent through the long hard years of the French
Revolution ideas of all kinds were considered suspect.113

The great slave revolt in Haiti brought new challenges, but
also acquainted more and more Briton with the essentially
ugly nature of slavery and the determination of the slaves to
be free.114 The image of the colonies as a benign source of
wealth, “already tarnished by years of anti-slavery literature
and iconography, never recovered from Britain’s defeat.”115

It was after this interregnum of foreign war and domestic
suppression that the first abolition bill passed in 1806. The
bill barred British subjects from involvement in the slave
trade to colonies of France and its allies.116 Almost impossi-
ble to oppose in the time of Napoleon, it sailed through Par-
liament, taking with it nearly two-thirds of the trade. A final
bill, abolishing the remainder, passed in 1807.117 Each par-
liamentary action (of which there had been 11 in the 15 years
before 1805) had been accompanied by the petitions of
thousands of Britons; the movement was fought in the
streets as much as it was in the halls of power.118 Even the
stealth 1806 bill was supported by a petition of 2,300 names
gathered and delivered to the House of Lords within a matter
of hours.119

After the triumph of 1807, the movement again became
dormant, in part because many activists believed the brutal-
ity of slavery would cease once the planters could no longer
import fresh slaves from Africa.120 To this end, Clarkson
made an ill-fated pilgrimage to the Concert of Europe in
1815 to end the international trade diplomatically.121 De-
spite years of letter-writing and periodic meetings, the aboli-
tionists were ultimately forced to settle with what they char-
acterized as “vague generalities of verbal reprobation,
which, as experience teaches, bind them to no specific effi-
cient measures.”122 One imagines a similar result at Kyoto
had Al Gore not intervened. Domestic and international sup-
port for stronger measures was scuttled on the rocks of na-
tional self-interest.

Indeed, abolition ultimately came only when the same
revolutionary spirit that led to the British Reform Bill of
1831 threw itself behind the final end of slavery. Clarkson
was joined by new radical voices, among them that of Eliza-
beth Heyrick, who was involved in a network of over 70

women’s anti-slavery organizations.123 It was Heyrick who
organized a second sugar boycott, following in the footsteps
of an earlier successful boycott in 1790 during the first wave
of parliamentary action.124 She stated her reasons in clear,
compelling, and above all morally-grounded terms: “The
West Indian planter and the people of this country, stand in
the same moral relation to each other, as the thief and the re-
ceiver of stolen goods . . . why petition Parliament at all, to
do that for us which we can do more speedily and effectually
for ourselves?”125 This agitation combined with the new
voters created by the Reform Bill to create a real possibility
for final abolition. When slave revolt threatened in Jamaica,
memories of Haiti made abolition a reality.126 The final bill
passed in 1833; it contained nearly 40% worth of the na-
tional budget as compensation for the planters and allowed
for one more year of slavery and four years of a sharecrop-
per-like apprenticeship.127 Finally, in 1838, Britain freed all
of its 800,000 living slaves.128

This larger story began with litigation but grew well be-
yond the courthouse doors. That journey—driven by a hy-
brid strategy that linked organization, legislation, and moral
witnessing to legal efforts—is taken up below. Here, how-
ever, we must turn back to the present and the anti-global
warming movement which finds itself at the very beginning
of mobilization, in the days when legal efforts are para-
mount. The blossoming of moral and political vision which
ultimately ended slavery and which could turn the tide on
climate change began in the removal of legal blindness.

This early moment is the nearest to the situation that the
anti-global warming movement finds itself in today. Al-
though a global elite mobilized to create the Kyoto Proto-
cols, the movement has largely remained the province of the
equivalent of the Quaker groups of the 1770s. In our larger
society, these groups are larger: large membership organiza-
tions like the Natural Resources Defense Council (NRDC)
and Environmental Defense (ED) are hardly the committee
of 12 that met in 1787. The state Attorneys General who
signed onto, shaped, and marshaled the resources to fight
the first global warming cases also bring considerable and
legal force to bear. But, compared with the scaling up of the
industry on the other side, the power differential begins to
look familiar. Arrayed against the reformers is a signifi-
cant portion of the political and economic infrastructure of
the planetary fossil fuel complex. Despite the international
victory of the 1997 protocol (pyrrhic though it was, with
the failure to draw in U.S. involvement), the anti-global
warming movement can, in truth, be barely described as a
“movement.” The public is not yet roused; there are no
marches filling the National Mall. The U.S. Congress is
not besieged with petitions. Despite having less than one
decade to seriously stem the crisis, change remains the
province of dissident politicians and activists rather than a
mainstream preoccupation.

It is possible that the movement more closely resembles
the anti-slavery movement of the 1790s, when foreign wars
and a reactionary domestic polity pushed back the earlier or-
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ganizing gains made in the 1780s. The present political cli-
mate certainly is closer to that of that grim decade, and par-
allels drawn to that time are rich. However, there are crucial
differences. By the 1790s, the anti-slavery movement had
already begun a popular mobilization that was never en-
tirely quiescent. And it had already won crucial legal victo-
ries that had, politically if not completely on fine points of
legal doctrine, created slaves as people. By contrast, the
anti-global warming movement has yet to meet consider-
able success in a general public organizing campaign; the
climate crisis is still a province of specialized concern, al-
though, post-Katrina, this may be changing. Crucially, the
anti-global warming movement has not yet created carbon
as a legal liability; it has not dropped the first veil. For this
reason, a more detailed study of the courtroom battles of the
earliest period of the anti-slavery movement will repay
study in parallel with the nascent legal cases of today.

B. Somerset v. Stewart and the End of Legal Blindness

Let us meet Granville Sharp in his own words. Here he is,
rigid, supremely moralistic, and righteous in the year that he
won his greatest legal triumph:

[I]t is obvious to whom the misery of a slave is to be at-
tributed: for the guilty possessor will certainly be an-
swerable to God for it; and every man, who endeavors
to palliate and screen such oppression, is undoubtedly
a partaker of the guilt. The slaveholder deceives him-
self if he thinks he can really be a Christian and yet
hold such a property. Can he be said to love his neigh-
bor as himself?129

It was this man who the escaped slave Strong, badly
beaten by his master, was lucky enough to meet when he
sought treatment from Sharp’s surgeon brother.130 Sharp se-
cured treatment for Strong and was appalled when, two
years later, Strong’s former owner sought to recapture him
and send him to the brutal West Indian plantations.131 It was
this rank injustice that began Sharp’s legal crusade. After
succeeding in freeing Strong from confinement, Sharp
found himself confronted with a damage action from the
slavers. They appeared to be in the legal right. As discussed
above, the state of British slavery law had been settled since
the Joint Opinion of 1729 which had held that slaves re-
mained slaves in Britain and could be treated as things wher-
ever they were transported. Sharp’s attorneys advised
against going forward against the full weight of English
law.132 Sharp was not deterred by the law’s blindness to jus-
tice. He told his attorneys that he “could not believe the law
of England was really so injurious to natural rights as so
many great lawyers for political reasons had been pleased to
assert.”133 And so the process of legal change began.

The general structure of this process is more important
than its specific incidents. Strong’s case was one of many.
The damage action in that case would be fought for eight
years until the case at last was dismissed.134 Sharp would

also be involved in the successful efforts of the freedman
John Hylas to recover the freedom of his slave wife Mary
from the West Indies.135 He would rescue the kidnapped
Thomas Lewis from on board the ship carrying him away
from England and secure his freedom.136 And he would
write his remarkable A Representation of the Injustice and
Dangerous Tendency of Tolerating Slavery, or Even of Ad-
mitting the Least Claim of Private Property in the Persons
of Men, in England, a lengthy legal treatise by the self-
taught Sharp which demonstrated how greatly slavery had
distorted the legal tradition of Britain.137

But at every turn, Sharp failed in his larger goals because
the courts of Britain, under the influence of the conserva-
tive, cautious, and brilliant Lord Mansfield, the Lord Chief
Justice, simply refused to reach the central question of the
legality of slavery.138 The Hylas court awarded relief and
money damages but refused to issue a declaratory judgment
on the question of slavery itself.139 The Lewis court, under
the direction of Lord Mansfield himself, dodged the issue by
finding that, whether or not men could be had as property,
Lewis was not the property of his purported owner.140

Mansfield was a remarkably capable jurist—his accom-
plishments include introducing equitable principles into the
British common law141—but he also believed fiercely in the
judicial virtue of humility and was a great respecter of prop-
erty. Until the question was directly presented to him, in an
unavoidable fashion, he would avoid ruling on the matter of
slavery. And until he did so, slaves were legally invisible.

The time came at last with the case of Somerset, an Amer-
ican slave who escaped from his master once they reached
Britain.142 When he was recaptured in 1771, Sharp was
ready with a demand for a writ of habeas corpus; Mansfield
granted the writ.143 The question would turn on whether
Somerset had remained a slave once he entered England;
there was no dispute that, if he remained a slave, he re-
mained the property of his master, Charles Stewart. Mans-
field struggled mightily to avoid the decision, strongly urg-
ing the parties to settle before he issued his opinion.144 He
was very aware that setting free the 15,000 slaves in Britain
represented a major commercial loss and would cause con-
siderable social disruption.145 But, he said, “‘if the parties
will have it decided, we must give our opinion . . . compas-
sion will not, on the one hand, nor inconvenience on the
other, be to decide; but the law . . . [i]f the parties will have
judgment, fiat justitia, ruat coelum [let justice be done
though the heavens may fall].’”146

Justice was done, but done as narrowly as Mansfield
could manage it. On the one hand, he wrote that slavery
must, if it was introduced at all, be introduced by statute, not
by common law, because “it is odious that nothing can be
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suffered to support it but positive law.”147 But this was dicta;
the judgment itself was simply that no slave could be taken
from England against his will.148 Indentures and other legal
devices ensured that there were still slaves in Britain in
1833.149 But for the vast majority, freedom came with the
Mansfield judgment. Without a positive law of slavery in
Britain, there was no way to maintain the institution through
forced deportation and no way to hold slaves once they were
brought to Britain.150 As Seymour Drescher puts it, “no
black in Britain in 1772 was any longer under any general
constraint . . . to stay either in service or to return to the colo-
nies. Only if they voluntarily did so did they revert to slave
status.”151 The balance of power had shifted and slavery in
Britain would wither away.152

The victory in the media was considerable. Skilled cam-
paigning by Sharp and his allies and a media uninterested in
finer points of law ensured this. The Middlesex Journal re-
ported that Mansfield had ruled that “every slave brought
into this country ought to be free.”153 The Boston Gazette re-
ported that all the slaves of Britain had been freed.154 It was a
particular coup that the only common legal report of the
case, by one Capel Lofft, was a summary that construed the
case very broadly and quoted the anti-slavery arguments of
Somerset’s lawyers.155 The case, built up in the press during
the argument phase and widely reported afterwards pro-
vided “the distaste for claims to property in persons an op-
portunity to crystallize.”156 Newspaper stories, tracts, and
the popular understanding all created a broader judgment
than the court had intended. The legal holding mingled with
political organizing to turn the slave from invisible property
into a person of intense political significance.

This legal journey can teach the anti-global warming
movement a great deal. First, the very qualities that make
judges judicial make them awkward avatars for social
change. The courts of Britain dodged ruling on the substan-
tive question of slavery for years, precisely because it so
deeply implicated justice. If courts can use procedure to
avoid radical justice, they will do so. Second, existing le-
gal orthodoxy can be overturned with the right case,
skilled counsel, and a charged political climate. Because
courts exist in a highly-structured world, they can only
dodge root questions of law for so long before they must
be decided. Third, the performative role of justice is as
important as the decision itself. The earlier cases had edu-
cated the courts and the public about the evils of slavery;
Somerset itself was heavily reported and widely under-
stood to be intended to settle the matter. The opportunity
to use courts to amplify arguments about social justice is
real and important. And fourth, once a decision is issued,
its import depends upon political organizing, not just the
words of the text.

It is hard to say whether the rest of the movement would
have been possible without Sharp’s efforts to end Britain’s
legal blindness. The case itself was a central early step in
building the political pressure that would ultimately abolish
the slave trade and lead to general emancipation. But the
case itself grew out of the moral awakening of one sector of
British society and it is hard to believe that, even without the
Mansfield judgment, those who viewed slavery as a griev-
ous wrong would have simply been silent. But the nature of
their speech is important. It is one thing to argue against a
settled practice, both legal and ancient. It is another to argue
on the offensive, pushing the law back as one goes. This was
the effect of Somerset: it placed the slave power, for the
first time, on the defensive. It turned what had been a mor-
ally and legally unobjectionable trade practice into some-
thing “odious.” And it was the first step in putting the facts
of the case before the public of Britain. Legal visibility pre-
ceded large-scale political visibility and may have been a
precondition for broad political action. And it is this effort to
gain legal visibility that is going on now, in the courtrooms
of America.

C. The Legal Visibility of Carbon

And so we come, at last, to the movement in America as
global climate change becomes a crisis. Developing legal
routes to address climate change is becoming the increasing
province of many of the country’s nonprofit groups from
Earthjustice to ED and of many state Attorneys General. But
while the cast of characters is large, the NRDC perhaps most
clearly plays the role of the Quaker’s London Committee in
this account, often shaping cases and equally often talking
with the leaders of other groups. For our purposes—the cre-
ation of legal visibility—NRDC is among the central play-
ers. David Doniger, their litigation chair, has developed
their “multi-pronged” strategy. Like Sharp’s before it, the
strategy turns on legal visibility, this time, for carbon. In
play, among other cases, are a multi-state lawsuit against the
U.S. Environmental Protection Agency (EPA), Massachu-
setts v. EPA,157 to force it to regulate CO2 emissions, a legal
defense of the state of California’s auto-emissions controls,
and a common-law public nuisance action. Connecticut v.
American Electric Power Co.158 to regulate CO2 due to its
global warming effects.159 The cases are inter-related.
Should, for instance, EPA have been found to have the
power and obligation to regulate carbon dioxide under the
Clean Air Act (CAA), as the Massachusetts plaintiffs con-
tended,160 then the common-law case for nuisance-based
regulation would have been significantly weakened. The
cases move towards a common goal: to create CO2 as a lia-
bility for corporations and use pressure from environmen-
talists and a newly-concerned business community to push
for federal regulation.161

The Congressional Research Service recently tracked
climate litigation, which it described as “heating
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up.”162 The report chronicles litigation on four fronts. Some
cases work within the statutory structure of the CAA to first
establish that EPA can regulate CO2 and, secondly, must
regulate it.163 The second, independent, prong is a fight
against industry arguments that state regulation is pre-
empted by federal (non)efforts.164 Third are efforts to de-
velop sources of common-law liability for carbon emis-
sion.165 Finally, litigants are seeking to force the analysis of
climate impacts into the nation’s procedural environmental
laws, including the National Environmental Policy Act of
1969.166 The report, tracking the present failure of many of
these routes concludes that environmental plaintiffs face
“an uphill climb.”167

The course of this litigation strongly resembles that of
Sharp’s campaign. Like that effort, it is marked with defeat.
Although Sharp won his earlier cases, he lost the precedents
he had hoped for through narrow decisions. The global
warming campaigners have, thus far, lost their cases but
they too have lost them on narrow grounds. The story of
their litigation is the same story that we see in Britain: cau-
tious courts, aware of the political explosiveness of the issue
at hand, have gone out of their way to avoid it.

1. Prologue to Vision: Massachusetts

The first case to reach judgment, although not the central
focus of this section, is important to consider. This is Mas-
sachusetts, in which the petitioners, an alliance of states
and other public interest groups, demanded that EPA regu-
late CO2 as a CAA pollutant.168 The two judges in the ma-
jority, A. Raymond Randolph and David B. Sentelle, both
go out of their way to avoid the merits of the case. Ran-
dolph telegraphs his views in his description of the green-
house effect, which, conflating the natural CO2 greenhouse
and anthropogenic contributions to it, he describes as “a
natural phenomenon without which the planet would be
significantly colder and life as we know it would not be
possible.”169 Cherry-picking the available research re-
ports, he concludes that “uncertainty” remains in the sci-
ence and that, therefore, the EPA Administrator was right
to refuse to regulate.170 Sentelle goes even further, denying
standing with the remarkable argument that, because
global warming causes harm “to humanity at large” and be-
cause “petitioners are or represent segments of humanity at
large,” they therefore cannot show the particularized inju-
ries required to come before the court.171 For both control-
ling judges, the case looks rather like that of Lewis in the
British courts: regardless of the justice claim at issue, the
court need not look into it.

This is what makes Judge David S. Tatel’s dissent in the
same case so remarkable. At 21 pages long, it is signifi-

cantly longer than both majority opinions combined and
represents the first judicial exegesis of the climate crisis.172

Although in dissent form, it is a map of a future majority
opinion. Tatel’s rhetorical strategy is of particular interest
here, as it foreshadows that of the plaintiffs in Connecticut.
Like them, he attempts to highlight the enormous dangers
associated with climate change while fitting it into an exist-
ing legal framework. Thus, the issue is both “welfare-
endangering climate change” and whether “the [CAA]
clearly gives EPA authority to regulate ‘any air pollutant’
that may endanger welfare,” the prosaic and the revolution-
ary mingling.173 This odd rhetorical fusion, in which radi-
cally new threats are recast in the comforting language of
statutory authority is very much a creature of the common-
law tradition, which insists on confining the rhetoric and re-
ality of legal change to comfit with existing principles and
precedents. Thus the purely procedural focus of Tatel’s dis-
cussion of Sentelle’s standing argument: Tatel explains that
Massachusetts does, in fact, face a particularized (stand-
ing-granting) injury rather than a generalized harm because,
for instance, “the extent of damage to the Massachusetts
coastline depends on the magnitude of the rise in sea
level.”174 The transformation of the global map enters the
case not for its substantive or moral value but because it
speaks to the arcane doctrine of standing. The same rhetori-
cal trope appears later in the dissent, where Tatel wrestles
with whether EPA regulation of GHGs based on the CAA
would trespass upon the political domain of Congress and
the executive branch because of “the extraordinary political
and economic significance of the regulation.”175 Tatel an-
swers in the negative, writing that he is “unconvinced” that
regulation of GHGs would be “as significant as FDA juris-
diction over tobacco” because the regulations would come
in gradually, because EPA already regulates energy compa-
nies, and because Congress generally wanted various air
pollutants to be regulated.176 If this argument seems a bit
strained—surely even the dire health effects of smoking do
not compare to the literally world-changing import of cli-
mate change—it is because Tatel must speak in the con-
strained language of the law, rather than the broader dialect
of a social movement. There is little question that he is
deeply concerned. His dissent contains a remarkable com-
plete exegesis of the dangers of climate change, but he must
insist that the case “presents a quite traditional legal is-
sue.”177 For our purposes, the accuracy of his legal reason-
ing matters less than the observed difficulties of bending en-
trenched common law to accommodate problems to which it
is blind. The U.S. Supreme Court has granted certiorari in
the case, ensuring that the legal and political struggle to
force the courts to recognize the threat before them will con-
tinue in the statutory context.
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2. Carbon as Liability: Connecticut

Massachusetts was decided on July 15, 2005; the same
month a year earlier, Connecticut had been filed.178 Where
Massachusetts had sought to force federal regulation di-
rectly, Connecticut was designed to mobilize the old com-
mon-law doctrine of nuisance to allow suits directly against
emitters. It was largely the vision of one man, a sort of
later-day Sharp. Matthew Pawa had “always been con-
cerned with the environment” but it was reading Bill
McKibben’s “The End of Nature,” a seminal environmental
work discussing the ethical and practical implications of hu-
man dominance of the biosphere, that turned him toward an
environmental career in college.179 The difference between
his awakening and Sharp’s highlights a significant chal-
lenge for the modern movement: Sharp was awakened by
contact with an oppressed person, Pawa by a book. The one
struggled against a crisis that was immediately visible in hu-
man flesh; the other against one larger but more subtle.180

Pawa pursued his environmental interests into law school
and a career with the District of Columbia plaintiff-side law
firm of Cohen, Milstein, Hausfeld, and Toll, where he did
anti-trust work with some environmental law on the side.181

By 1999, as the science closed on global warming, he be-
gan to play with ideas on how to hold corporations re-
sponsible. As NRDC’s offices were just across the street,
Pawa began holding a series of meetings to discuss his
ideas; his own firm was uninterested and discussions pe-
tered out.182 It might have faded entirely had Pawa not
found himself defending a coalition of environmental
groups against the Western Fuels Association (WFA), a
coal trade group.183 The WFA had filed a commercial
slander suit against the groups because they had claimed
that coal contributed to global warming. The suit was le-
gally groundless and Pawa saw it dismissed on procedural
grounds, but the experience had what he calls “the unin-
tended consequence” of putting him, and the movement,
back on the legal offensive.184 Suddenly his little meet-
ings were large strategy sessions and there was a concrete
idea of how to go about a lawsuit, conceptualized at about
the same time by Pawa and by other people in the move-
ment: use the public nuisance doctrine.

The legal road would not be an easy one. The doctrine,
though well-established, had never been used for anything
as large as global warming. Because the suit is ongoing and
its principals must maintain confidentiality, the debates over
whether or not to use the doctrine must be reconstructed
from outside analyses. It is first important to understand the
structure of the claim. A public nuisance is an “unreason-
able” interference with another’s “use and enjoyment of
land” and, in the public nuisance context with “the public in-

terest.”185 Unreasonableness is an obviously slippery term.
At the least, the harms must be caused knowingly, but deter-
mining whether or not they are unreasonable in effect in-
vites the court to make a policy decision based on the data
available to it. As such, public nuisance is a particularly ap-
propriate doctrine for the problem, as it implicitly provides
for policy balancing.

Although federal interstate public nuisance doctrine was
not dead, it had never been used for anything so large. The
most recent Supreme Court case dealing with interstate nui-
sance concerned sewage discharges from Milwaukee which
had drifted south and fouled Chicago’s drinking water.186

Although the “200 million gallons of raw or untreated sew-
age” per day at issue in that case were no small problem, this
was a contained interstate matter, not a challenge to a global
pollution problem.187 The matter had, at any rate, later been
dismissed as preempted by the passage of the Clean Water
Act, a move which shunted nuisance doctrine into the back-
ground.188 But in the carbon context, of course, no federal
statute existed to preempt the suit: this was the implicit hold-
ing of Massachusetts which, by letting EPA’s refusal to reg-
ulate under the CAA stand, also preserved a common-law
challenge. The road was open, but rocky.

Challenges to a suit in this model, beyond the fact of its
considerable audacity, are considerable but not insurmount-
able. Thomas Merrill, a conservative and skeptic of the
movement, laid them out in a recent article. Because any
suit must be against a limited number of emitters, and
hence contributors, to the larger nuisance, he suggests that
it is at least difficult to find that they are clearly causing the
nuisance, that changing their behaviors would end the nui-
sance, or as Judge Sentelle wrote, that the nuisance is sim-
ply too general to allow particularized injury.189 Further, he
suggests that there is also a possibility that the foreign pol-
icy power of the president might apply because the suit
could “undermine the position of the United States in in-
ternational negotiations” by taking away “bargaining
chips”—emissions reductions that the president may want
to offer.190 These contentions are generally refutable. Nui-
sance doctrine is designed to abate, not just end nuisances,
and so partial contributors to nuisances may be enjoined.
Questions of causation, too, are closing practically and le-
gally as the crisis worsens. And the argument for foreign
policy preemption is grounded on fuzzy precedent. But it is
not my intention to dip deeply into the legal challenges
faced by Pawa and his compatriots in planning the suit. It is
enough to note that, as Merrill writes, the suit presented “a
host of challenging legal issues [and] the plaintiffs must
prevail against a variety of defenses in order to obtain re-
lief [while] if the defendants succeed on only one, the
plaintiffs are out of luck.”191
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From this, Merrill concludes that “global warming is not
going to be solved by public nuisance litigation.”192 Opin-
ions differ; at a minimum, Merrill’s assessment is clearly
overbroad: none of the plaintiffs expected the problem to
be “solved.” Their aim was legal liability and an injunction
against the largest U.S. emitters. Even on the narrow ques-
tion of the suit’s viability, opinions differ. David Gross-
man, in a 2003 article, had suggested that the doctrine was
a good fit to the facts of climate change because, as a
threshold matter, the crisis implicates public nuisance by
interfering with public rights. Further, that interference is
unreasonable because it “significantly interferes with the
public safety, health, peace, comfort, or convenience” and
is “continuing conduct” which has a “permanent or long-
lasting effect.”193 He found issues of standing to be uncon-
troversial; indeed, because plaintiffs in the suit would be
trying to vindicate the typical public nuisance concerns of
public safety and peace, they would be “paradigmatic”
public nuisance plaintiffs.194 Remedy, he wrote, would
likely turn on whether “climate change plaintiffs could
contend that even if potential defendants’ activities are of
great utility to society [it would] still be unreasonable to in-
flict the harm on plaintiffs without compensating them for
it.”195 He suggested that a reasonable remedy might be
based on a court injunction to reduce emissions over time
rather than simply enjoining operations.196

Although Grossman found that such a suit had much to
recommend it, he cautioned that “such suits might fare
better if some preliminary suits and steps paved the way by
getting discussions of climate change into the courts.”197 His
argument should by now be quite familiar: when confronted
with a novel claim, even one with strong legal merits, it
takes time to force the courts to acknowledge and create le-
gal visibility. The need is to “get the concept of climate
change harms into the courts and . . . start to bolster their
comfort level and familiarity with the idea.”198 It is this sort
of familiarity that we see in Tatel’s opinion in Massachu-
setts, the fitting of global crisis into comforting legal terms.
But Tatel’s opinion is a dissent; the procedural barriers that
Merrill discusses are high enough to allow courts to avoid
the central question if they are not yet intellectually or politi-
cally ready to face it.

It is this gap between legal possibility and legal realist po-
litical feasibility that seems to have driven the debate at
Pawa’s meetings. The benefits of bringing a public nuisance
suit against the largest and dirtiest American utilities were
clear. A successful suit would have at least four major bene-
fits: it would directly ameliorate the nuisance by reducing
emissions from the defendants; it would make carbon a legal
liability, making room for more suits; crucially, this new lia-
bility would give business a strong incentive to press for
federal regulation to escape from the common-law system;
and, finally, as in Somerset, the case itself, if reported upon
properly, could place climate change squarely in the public

eye.199 The litigation could result in not only immediate re-
ductions but the conditions for larger social and political
change. But were courts ready for it?

Over the years between the initial proposal and the final
complaint, the state Attorneys General, Pawa, and the non-
profit groups assembled the legal and scientific evidence
necessary to file and try the case. This coalition-building
and evidence-gathering process involved thousands of
miles of travel and the combined resources of all involved.
While this sort of a coalition is not rare, this gathering was
particularly successful at marshalling its case.

Eight states—California, Connecticut, Iowa, New Jersey,
New York, Rhode Island, Vermont, and Wisconsin—would
ultimately join along with the city of New York.200 On a very
hot day in July of 2004, the suit was filed. The defendants
were the American Electric Power Company, Inc., the
American Electric Power Service Corporation, the Southern
Company, the Tennessee Valley Authority, Xcel Energy,
Inc., and Cinergy Corporation. The top five utilities in
America, collectively responsible for 10% of all emissions
in the United States, were about to see the first legal chal-
lenge to the large-scale industrial emissions of CO2.

201

The complaints—one filed by the Open Space Institute
and the Audubon Society of New Hampshire and one by the
states—are structurally very similar. They call for “an order
requiring defendants to reduce their emissions of carbon di-
oxide, thereby abating their contribution to global warming,
a public nuisance.”202 The complaints are remarkable docu-
ments, as they must both fit global warming into the public
nuisance doctrine and function to demonstrate the serious-
ness of the problem. The states’ complaint explains that
there “is a clear scientific consensus that global warming
has begun and that most of the current global warming is
caused by emissions of greenhouse gases” and points to the
recession of glaciers and sea ice and the die-offs of coral
reefs as evidence for present effects.203 Condensing the sci-
ence discussed earlier in this paper, it emphasizes that the
possible warming over the next century is significant in geo-
logic time, as “at the depths of the last ice age . . . the average
global temperature of the earth was only seven to eleven de-
grees Fahrenheit cooler than today” while a similar amount
of warming is now possible.204 This will “constitute an ex-
traordinary shift in world climate that is unprecedented in
thousands of years of human civilization.”205 The defen-
dants have contributed to this shift by emitting “large
amounts of carbon dioxide from the combustion of fossil fu-
els for many years,” nearly 650 million tons per year.206

The bulk of the complaint then details the potential harms
to the plaintiffs. It demonstrates considerable warming al-
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ready and potentially major temperature increases to
come.207 With these increases will come “injuries to public
health,” including more smog and more heatwaves, “inju-
ries to coastal resources” due to flooding, storm intensity in-
creases, salinization of marshes and tidelands, and increased
erosion, “injuries to water supplies” due to saltwater intru-
sion and reduced snowpack, “injuries to the Great Lakes,”
which are projected to shrink and develop dead zones, “inju-
ries to agriculture” due to unpredictable and severe weather,
“injuries to ecosystems” due to climactic shift, “wildfires in
California” and major “economic” harms.208 The nonprofit
land trust complaint adds injuries to particular properties the
trusts own throughout the Northeast.209

As a result of these injuries, the complaints assert, “De-
fendants, by their emissions of carbon dioxide . . . are know-
ingly, intentionally, or negligently creating, maintaining, or
contributing to a public nuisance—global warming—injuri-
ous to the plaintiffs and their citizens and residents.”210 It is
unreasonable because “defendants could generate the same
amount of electricity while emitting significantly less car-
bon dioxide by employing readily available processes and
technologies” that do not contribute to the destruction of the
natural world.211 The Court, then, must hold the defendants
liable and permanently enjoin each defendant to “abate its
contribution to the nuisance by requiring it to cap its carbon
dioxide emissions and then reduce them by a specified per-
centage each year for at least a decade.”212

As public documents, the complaints contain detailed and
comprehensive data about the scope and impact of global
warming, while at the same time making the same rhetori-
cal leap that the Tatel dissent makes: this unprecedented
process can be controlled by existing precedent, fitting into
the common-law tradition. While this may in fact be so,
and as noted above, opinions differ, it is at least somewhat
jarring. However, it is no more jarring than Sharp’s use of
the courts to demonstrate the then-radical idea that, despite
centuries of practice, slavery was unacceptable to British
common law.

Like Sharp’s early suits, Connecticut rapidly bogged
down in procedural challenges. We can pass over them rap-
idly here, as the case ultimately was decided on none of
these grounds. It is sufficient to say that all through the sum-
mer the defendants fought the case on technical jurisdic-
tional grounds, not on the merits of the suit.213 The court,
headed by Southern District of New York Judge Loretta A.
Preska, was in a box but found a way out. Although it did not
explicitly adopt the doctrinal challenges raised by the defen-
dants, it did borrow from their rhetoric.

Their general theme was that the problem of global
warming is deeply complicated and due to its broad implica-
tions, beyond the court’s power. The Tennessee Valley Au-

thority, for instance, notes in one of its briefs that it is “diffi-
cult to imagine a better example of decisions susceptible to
social, economic, and political policy balancing” than those
concerning energy policy in an age of climate change.214 In
another brief, the defendants characterize the dangers of
warming as “vague and hypothetical” which are “interna-
tional” in nature and which, borrowing from Judge Sentelle,
“give[ ] no state any special standing or interest.”215 Their
attack moves from an assault on the plaintiffs’ interests to
one on strategy. Construing the strategy, the utilities write
that states’ interests “cannot be protected in a single lawsuit
against five utilities.”216 Characterizing the relatively mild
reductions requested by the plaintiffs as “draconian”—and
suspicious because only one plaintiff state contains a power
plant owned by the big five—they move for dismissal.217

The argument thus has three themes: (1) that the problem is
too big for a court to address; (2) that even a remedy in this
case could not wholly solve the problem; and that (3) the
plaintiffs in any account have no right to bring suit to solve
it. Before a judge less concerned than Tatel, it is not an
uncompelling case; while nuisance doctrine does allow par-
tial remedies and does not distinguish by the size of the
problem, the briefs offer an intellectual grounding for a re-
luctant judge to stand on. They appear, recast into a different
doctrine, in the lower court’s decision.

It is to the district court decision, issued in September of
2005, that I now turn. Preska’s opinion opens with a retreat
to formalism, far from the actual question at hand. She
opens by writing of the separation of powers established by
“the Framers” and warning that “were judges to resolve po-
litical questions, there would be no check on their resolu-
tions because the Judiciary is not accountable to any other
branch or to the People.”218 Therefore, when a case presents
a political question, it must be “consigned to the political
branches;” and this is just what the Court does.219 Although
Preska cites to one line in a reply memo to claim that the ar-
gument was raised before her, the plaintiffs interviewed all
report that the political question doctrine was never raised.
The court was truly determined to escape.

Preska provides at least cold comfort to the plaintiffs by
acknowledging the seriousness of their concerns. She does
so, however, in language coached entirely in what “plain-
tiffs say” or “plaintiffs allege,” not in her own findings.220

She relies on Congress’ failure to act on the Kyoto Protocol
and the George W. Bush Administration’s refusal to take ac-
tion as evidence that the policy of the nation cuts against the
plaintiff’s suit.221 Although she acknowledges and pre-
serves the standing arguments raised by the defendants, she
addresses none of them, finding the political question doc-
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trine to be the threshold question.222 Preska does not make
the rhetorical jump that Tatel and the plaintiffs made, writ-
ing that

[p]laintiffs advance a number of arguments why theirs is
a simple nuisance claim of the kind courts have adjudi-
cated in the past, but none of the pollution-as-public-
nuisance cases cited by Plaintiffs has touched on so
many areas of national and international policy. The
scope and magnitude of the relief Plaintiffs seeks reveals
the transcendently legislative nature of this litigation.223

She goes on to cite examples of the political and administra-
tive challenges involved in setting and monitoring an emis-
sions reduction plan and suggests, as Merrill had written,
that foreign policy issues in particular militate against judi-
cial intervention.224 So ended the district court case; it is
presently on appeal on the political question point before the
Second Circuit and was argued this May.225

The utility of the suit in its own right can not yet be judged
completely. As it stands, its sole legal result is the creation of
a potentially dangerous new political question doctrine that
could be applied to other interstate public nuisance pollution
cases—a counterproductive result. This ruling may yet be
over-turned, but it is an example of the danger to the law that
plaintiffs risk when they attempt to introduce old doctrine to
a radically new injury, especially one to which judges wish
to be blind. Potential further erosion of standing to sue also
seems possible if the court, backed into a corner on remand,
adopts Judge Sentelle’s reasoning. The plaintiffs press on in
this case and in new ones. The problem grows steadily more
visible in the world. There will yet be a winning case to
make it visible to the law.

IV. Lost Cases, Found Movements, and the End of the
World

The movement stands, then, about where Granville Sharp
stood during the interminable pre-Somerset cases: the legal
arguments are in place but the courts are not. Their strategy
seems to be to move from case to case, pushing for liability
here or regulation there while at the same time working to
create state-level regulations.226 Although a ruling in Con-
necticut would establish a uniform nuisance standard, other
state-based regulatory or legislative action may lead to a
patchwork of carbon regulation without a federal standard.
As the greenhouse problem grows worse and both liability
and state efforts to solve the problem expand, pressure will
grow for federal regulation. Thus, although the immediate
goal of Connecticut is to establish emissions reductions, it is
a part of a larger legal and legislative moment driven by di-
verse actors whose ultimate likely result is federal regula-
tion. This elite pressure strategy is distinctly different from
that followed by the anti-slavery reformers; it contains very
little focus on popular pressure. As Doniger explains, this is
about influencing what certain elites think, not about chang-
ing what the public thinks.227 Pragmatically, it is more about
incentive structures than the particular motivations of exec-

utives. The reason for behavioral shifts is of limited impor-
tance; the crucial thing is creating incentives for them to
change their behavior.228

This view has a certain starkness to it, but there is some
evidence that it is working. The suit received relatively little
press coverage—there was certainly no equivalent of the
broad public attention that Somerset received—but it was
covered in the outlets that mattered. The public may have
read a few stories around the times of filing and dismissal
and editorials that ranged from dismissive (Pundit Robert
Samuelson in the Charleston Daily Mail, for instance, wrote
that “[t]here’s a name for what the attorneys general are
making of themselves: a public nuisance”229) to the support-
ive (The New York Times lauded the Attorneys General for
trying to control “environmental problems that the Bush
Administration and Congress have ignored.”230 Pawa found
the coverage to be mixed, with some strong articles but with
most articles “highly superficial.”231 Articles covering the
case tended to stumble over legal concepts, failing to under-
stand that under principles of joint and several liability, even
partial contributors to a nuisance can and will be en-
joined.232 As global warming reporting has very often been
skewed by the efforts of the fossil fuel trade to fuzz the sci-
ence on the issue, the additional legal confusion is unfortu-
nate.233 Coverage has, at least, been fairly slim. The story is
very different, however, in the trade journals of the mining
and energy interests, which have followed the story with
continuing interest.

The readers of the Mondaq Business Briefing, the Platts
Coal Outlook, the Risk Policy Report, the Foster Electric
Report, Electric Utility Week, the Mining Journal, and En-
ergy Trader, among others, stayed well abreast of the suit.234

The message reaching the corporate world is clear: liability
is coming soon. Even before the suit, in 2004, J. Kevin
Healy and Jeffrey Tapick were warning readers of the Co-
lumbia Journal of Environmental Law that climate change
was “not just a policy issue for corporate counsel—it’s a le-
gal problem.”235 Their article warns that “[c]ompanies that
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are major emitters . . . may be targeted for lawsuits com-
menced . . . by proactive state attorneys general,” with
claims including public nuisance.236 They urge corporations
to take preemptive action by joining a climate registry and
beginning to make emissions reductions, creating carbon
accounting systems, and by preparing for possible federal
regulatory schemes.237 Both sides of the struggle, then,
know the ultimate result: the battle is over when and how it
will come. Regardless of whether or not Connecticut ulti-
mately succeeds, no one seems to doubt that as the problem
worsens, that some suit will. Although it may happen ear-
lier, that success will cause companies to throw their support
behind federal regulation.

Problem solved? It is possible, but unlikely. The trouble is
threefold. First, we are already committed to a warming tra-
jectory and every passing day brings increasing climactic
stressors: we will not escape at least some warming before
regulation. Second, regulation is unlikely to first appear as a
truly rigorous system; recall that even Kyoto’s moderate re-
ductions met with stark resistance. And third, the political
reality is that global warming is still largely a game among
the elites, a technocratic discussion of possible liability,
coming impacts, and modes of policy change. The wider
American public, which contributes more to the climate cri-
sis than the citizens of any other nation on earth, is still
largely unaware of its practical and moral complicity in
what may be the largest shift in human history since the end
of the Ice Ages. Simply put, the public conversation still
turns largely on whether there even is a problem rather than
how to solve it or, crucially, whether it must be solved and
what sacrifices should be made to do so.

This is deeply troubling: even if the legal veil falls, there
is only a very limited and unorganized public movement
waiting to drive legislative and cultural change. Instead, the
environmental nonprofits and the state litigants are in part
relying on the polluters themselves to lobby for regulation.
It is troubling in part because of the implications for demo-
cratic rule: the largest challenge facing America and the
world is one which its polity is only thinly aware of at all,
and wholly unaware of its true magnitude. Sleepwalking
into a dangerous future is not to be countenanced; no matter
whether serious policy action begins to limit emissions or
business goes on as usual until the end, the lives of millions
are at stake and their voices are, as yet, largely silent. But
this silence is also troubling because it seems likely to limit
the scope of change—and at a time when radical shifts be-
come more critical by the day.

The evidence from British anti-slavery, as condensed by
political scientists Chaim D. Kaufmann and Robert A. Pape
in a recent paper, suggests that radical change requires more
than litigation or a conversation among elites.238 Kaufmann
and Pape write that there was “strong evidence” that Britons
knew how much anti-slavery would cost.239 The costs, in-
deed, were enormous: 20 million pounds, 5,000 British sail-
ors’ lives, a near war with France over trade suppression ef-
forts, and a drop of 25% in the crucial sugar industry while
foreign competitors saw 210% growth.240 These are not

changes that any policy/industry elite would have proposed,
and analogous changes are very unlikely to be proposed in
the model being used by the NRDC. Kaufmann and Pape
point, instead, to the acts of a general public driven by a “pa-
rochial religious movement that held particular beliefs and
identified slavery as one of a set of interconnected evils for
which England would face divine punishment if left uncor-
rected.”241 In their view, the movement was created by tying
international distant suffering to the personal domestic vir-
tues of Englishmen, by, in short, arguing that England’s vir-
tue was endangered by the suffering it had caused Af-
rica—“anti-slavery overseas was one component of a pro-
gram for redemption at home. The spiritual and political
stakes in this struggle for the soul of England were so great
that any material losses seemed unimportant by compari-
son.”242 While the cooperation of the political elite is re-
quired, this is itself “partially a function of the general popu-
larity of the saints’ moral arguments and especially of
whether the specific content of the saints’ program would
help shield the elite against particular charges against their
legitimacy.”243 Commentators in other fields cast this argu-
ment in different terms—as a mobilization of rhetoric de-
signed to provoke empathy and moral outrage,244 as a tri-
umph of populist human rights organizing,245 or as the prod-
uct of a religious revival that created a time “when values
have taken precedence over economics, when the spiritual
triumphed over the material.”246 The core of the argument is
the same: while shifting elite incentives may have been the
proximate cause of change, the ultimate change was in a
popular moral revolution that created moral visibility for the
previously common practice of slavery.

Now, given that time is short and the public hostile, indif-
ferent, or distracted, a litigation- and legislation-driven
strategy is not wholly unreasonable but it is inadequate. As
discussed above, far more change is being asked of the
American public than was of the British public and change
must be accomplished in a shorter time. Given these con-
straints, a focus on the elites, short-circuiting popular orga-
nizing, makes some sense. However, this efficient route
may only lead so far: can an adequate response to a plane-
tary change really only involve a select few? At root, still,
lies our failure to perceive the fact of their biophysical domi-
nance or the moral responsibility that carries with it. The
lesson for lawyers throughout the intertwined stories of the
two movements is that legal visibility is simply not enough.
It is the beginning of change, but the radical uprooting re-
quired then and required now ultimately must take place
well outside of the courtroom. A lawyer making social
change is not a general leading an army; she is a scout,
spotting breaches in the enemy’s position for the people to
pass through.

This general social blindness must be addressed, and
soon. One imagines large advertising campaigns driving
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home the science and the moral need to act for our own chil-
dren and for the world—indeed, the nonprofit Environmen-
tal Defense has recently begun airing such ads. One thinks
of street corner organizers, of town hall meetings taking
place across the nation, of marches and petitions. The tools
of such change are different in the very large and expensive
world of American politics than they were in Britain two
centuries ago. The public is larger, less engaged, and far
more distracted by other concerns and media. But the tools
for outreach are commensurately greater and the moral mes-
sage one that has barely been tried. It is little wonder that the
movement has seen a fractious debate over whether or not
environmentalism is “dead” and how or whether it should
join forces with other social movements.247

But the fact that the movement is, at present, overly tech-
nocratic and little experienced in mass organizing should
not prevent it from learning how to approach litigation and
legislative advocacy as if organization mattered. The move-
ment can and should invest very heavily in organizers, in
outreach, and in connections with religious leaders and
other voices experienced in the language of moral obliga-
tion. States with particular political salience—those with
renewable resources that could be exploited, fossil re-
sources that must not be tapped, climatic vulnerability, or
with persuadable congressional delegations—should be
particularly targeted by such a coordinated national cam-
paign of litigation, legislation, and organization. In a
movement used to taking limited risks within an increas-
ingly bureaucratic structure, the time has come to open the
floodgates of moral transformation. If the movement does
not take risks now it will cases to matter as climate change
sweeps away everything it has accomplished. But if it does
act—if it finds the charismatic leadership and political will
that must be built, if it makes mass mobilization not just a
goal but a reality, it can save the world. It is time for the
environmental movement to stop treating global warming
as simply another issue and start treating it as a moral cri-
sis for which they, and all of us, must take responsibility
and action.

At the core of this challenge, however, lies one last prob-
lem that provides a place to conclude, for the present. This is
the matter of witnessing. People respond to personal stories,
to the moral claims of another human being in pain. And yet
the debate over global warming has largely turned on mat-
ters of gas concentrations and climactic models. Very little
has been said by its victims. All too soon, there will be very
many of them. But, of course, then it will be too late. We
must make the moral dimension of the crisis visible now.
Clarkson, two centuries ago, risked his life to gain informa-
tion on the conditions within slave ships and on plantations;
he used this information to mount campaigns on the streets
and in Parliament. Some such visibility could come from
Connecticut at trial, if it reaches that far: a succession of sci-
entists testifying before the court would draw considerable
attention. But there have been many hearings and we have
not yet seen the public move. Court documents can do only
so much. No document, not even the scriptural passages that

dominate anti-slavery writings, can without an awaken-
ing of the moral conscience. As Hochschild puts it, “the
abolitionists placed their hope not in sacred texts, but in
human empathy.”248

Some few court documents do, however, have the moral
power of true witness. There is some of this in the com-
plaints in Connecticut, but the future harm there is cast in ab-
stract terms: predictions that will affect land trust holdings
or hurt people in the future. The remarkable amicus brief
filed by Trustees for Alaska, a public interest group that rep-
resents environmental interests in the state, which is very
rapidly warming, is something else entirely.249 The brief is,
more than anything else, a legal chronicle of the destruction
of Alaska’s native communities due to climate change. Filed
in support of the existence of a public nuisance, its ultimate
claim is more moral than legal. Each section of the brief
opens with a quote from a member of the native community
or a scientists; the first, an understated description of the
profound rapid changes in the far north, is among the most
telling: “We are experiencing things in our lifetime that
should take five or six generations.”250 The brief chronicles
the recession of the sea ice and imminent threats to those
who hunt upon it, the reduction of salmon spawning runs,
melting permafrost that has caused entire forests to begin to
fall over and villages to sag and collapse.251 The great cari-
bou herds are losing their forage and are in danger.252 “Time
is running out for the Arctic.”253 It is in briefs like these that
the structural strategy of liability shifts and federal politics,
effective though it may ultimately be, is subsumed in a
larger appeal to a basic truth: our way of life is fundamen-
tally grounded on the destruction of the lives of our children
and of the least powerful among us.

From north to south, it is those on the margins of our soci-
ety, those who have never shared the benefits of the carbon
trade, who are suffering most. The Gulf Coast now stands as
both exemplar and warning of our terrible vulnerability to
the climate and to the future. It is not a coincidence that Al
Gore cites Katrina in his talks. Moving fast out of New Or-
leans, heading east toward the Pontchartrain bridge, drivers
see miles of sprawling malls and houses, all of them vacant,
dead, and empty. Passing the dead city myself not long ago, I
was struck by how the sprawl—that peculiarly placeless
symbol of the modern American metropolis, somehow un-
touchable in its anonymity and corporate uniformity—had
been brought back down to earth. The blocks and blocks of
empty parking lots, broken signs, shattered mini-marts
looked like the end of our civilization: an empty mall ringed
by the broken trees of the old swamps.

Driving along that road from flooded New Orleans to the
wind and storm-blasted cities of Mississippi, watching the
empty streets, the growing darkness pressed in on both sides
of the car. It will keep growing now, very fast and inexora-
bly, until we decide to change. The legal cases being brought
now will provide the seeds of that change, but only that: law-
yers can open the door to a better world but we must choose
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to pass through. Instead, most of us stay blind, waiting for
the next storm as the world becomes something strange.
Will we choose to destroy ourselves and, by our reliance on

the carbon trade in the developed north destroy the develop-
ing south, or will we, like Clarkson, bring these calamities to
their end?
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