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in the Everglades
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Editors’ Summary: Adaptive management has emerged as a response to the
complexity of environmental policy implementation. Development, regulatory
advances and shortcomings, and other contextual nuances all conspire to com-
plicate policymaking. In this Article, Prof. Alfred Light explores how to adapt to
changing circumstances by adopting more flexible management strategies. He
explains how horizontal, intergovernmental networks may facilitate policy im-
plementation more efficiently and effectively than traditional legal or hierar-
chical structures. Using a case study of the Florida Everglades, he illustrates
the inevitability of surprise and the importance of adaptive management for
achieving results.

I. Introduction

Imagine a waiter at a large party, with several million guests.
His responsibility is to make sure that each guest’s glass is
full at all times.1 But instead of a pitcher, he is issued a flat
plate on which to carry beverages to the guests. The plates
are filled from a vat—not-so-clean at the bottom—built
and maintained by the waiter’s uncle who hangs out in the
kitchen, where beverage trucks arrive to fill the vat on the
half hour. If the vat gets too full, the uncle has to open an
overflow drain to let some out—a waste. Occasionally,
one of the truck drivers, many of whom go by their first
names—Dennis, Katrina, Rita, Wilma—crash into the
building or monkey with the drains. The waiter’s plate is a
paper plate, which immediately begins to leak through when
water is poured on it. There will be hell to pay if the waiter
spills the plate on a guest, or if a guest gets sick from a drink,

or if, heaven forbid, the vat were to overflow. More and
more guests arrive; a few leave, but the total continues to
rise. The waiter is going to have to think on his feet.

Implementation of environmental policy is a story of high-
stakes politics, as rich with contextual factors as the time the
policy was formulated.2 Everglades restoration is being im-
plemented in a rapidly changing South Florida—inevitably
adapting to these changing conditions. Intergovernmental
networks, built along horizontal lines of action, are shaping
results rather than traditional legal or hierarchical public
administration structures.3 How these intergovernmental
relationships work may be of interest both within and out-
side Florida.

To return to the parable of our hypothetical waiter, this
Article is a case study about thinking on one’s feet—what
environmental professionals like to call “adaptive manage-
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ment.” To appreciate the fancy footwork, though, one needs
some background on the ecosystem—the building if you
will—and the nature of the game—or the party if you
will—going on in South Florida. After touring the building
and the party, we’ll look at some of the recent plays—“eco-
system management” (EM) in real-time 2006—in the con-
tinuing saga of Everglades restoration. The Article con-
cludes with a couple of recommendations and quick obser-
vations, time and space permitting.

II. Paper Plates: Geology

Florida’s Everglades is extremely flat, only sloping about
two inches per mile on average from Lake Okeechobee to
tidal waters.4 Until Col. William S. Harney led a military ex-
pedition in pursuit of Native Americans in 1840 and pub-
lished his account the following year, little was known about
the region.5 It is a very unusual wetland. Historically, except
for overflows of Lake Okeechobee principally affecting
only the northern Everglades, the bulk of the ecosystem re-
ceived nutrients only from the atmosphere—a “sheet flow”
ecosystem independent of river or stream channels.6

Marjory Stoneman Douglas famously provided the moni-
ker, “Everglades: River of Grass.”7

Geologically, much of South Florida is comprised of
limestone, which has been “partially dissolved by percolat-
ing rainwater, producing its labyrinth of finger-sized holes
and channels that now carry the Biscayne aquifer.”8 This
Biscayne aquifer is very close to the surface in the southern
part of South Florida, such that rainfall and waters of the in-
terior Everglades enter it directly.9 Beneath this surficial
aquifer lies the Hawthorn formation, which from north of
Lake Okeechobee southward is composed of fine imperme-
able clays, effectively isolating the brackish to saline
Floridan aquifer beneath it from the surface. Where wells
previously have been drilled through to the Floridan aquifer,
it has at times been necessary to find and plug the wells with
concrete to prevent salty contamination of surface waters.10

In northern to central Florida, e.g., Orlando, upper Floridan
aquifer water is potable.

From central Florida southward, there are intermediate
confining layers (aquiludes) in the Floridan aquifer, divid-
ing it into upper and lower layers. About 3,000 feet below
the surface is the boulder zone—so-called because of the
large volume of void spaces within it—which has been used
for disposal of oil-field brine waste since 1943.11 More re-
cently, the zone also has been used to dispose of municipal
wastewater from West Palm Beach to Miami.12

On the surface, the historic Greater Everglades Ecosys-
tem included a number of environments: freshwater
marshes (the classic “Everglades”); wetland tree islands

(broad-leaved types); cypress heads, domes, and dwarf cy-
press forests; tropical hardwood hammocks; pinelands;
mangrove swamps and mangrove islands; coastal saline
flats, prairies, and forests; tidal creeks and bays; and shal-
low, coastal marine waters.13 A prior cypress swamp no lon-
ger exists except for a fragment in Loxahatchee Wildlife
Refuge.14 Sawgrass dominated the northern Everglades in-
terior, which was 40 miles wide and extended almost 100
miles to the tidal waters of the Florida Bay and Gulf of Mex-
ico.15 Differences of a few inches in elevation cause large
differences in types of vegetation.16

III. The Trucks and the Vat: The Central and South
Florida Flood Control Project

South Florida’s climate is divided into two seasons, which
meteorologists call wet and dry and residents usually refer
to as “hurricane” and “tourist.” Three-quarters of the aver-
age annual rainfall in South Florida of 50 to 60 inches comes
in the six-month period of May through October.17 More im-
pressively, in an “average” year about 60% of the rainfall
comes in the four-month summer period of June through
September, and only 25% falls in the six-month dry season
of November through April.18 Frequently there is too much
water. South Florida is a “low-lying region where, as of
2000, more than one million people lived in flood-prone ar-
eas and nearly 900,000 lived in Category 1 hurricane surge
zones.”19 In dry years, however, there has been saltwater in-
trusion into the freshwater aquifers and uncontrollable soil
fires, with attendant choking smoke.20

Lake Okeechobee, the second-largest freshwater lake in
the United States (second only to Lake Michigan), spans
730 miles but is relatively shallow, averaging only a depth of
nine feet.21 After catastrophic flooding and over 3,000
deaths associated with hurricanes in 1926 and 1928, the
U.S. Army Corps of Engineers (the Corps) built the Herbert
Hoover Dike—a 140-mile long earthen dam completely
surrounding Lake Okeechobee. After flooding of the entire
South Florida peninsula associated with two consecutive
hurricanes in 1947, the Corps constructed the Central and
South Florida Flood Control Project (C&SF).22 The C&SF
has four main components: a perimeter levee through the
eastern portion of the Everglades to protect land further east
from direct Everglades flooding, designation of a large area
of the northern Everglades south of Lake Okeechobee to be
managed for agriculture (the Everglades Agricultural Area
(EAA)), designation as water conservation areas most of the
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remaining Everglades between the EAA and Tamiami Trail,
and enlargement of the overall canal system into a more in-
terconnecting network to completely regulate the waters of
the system, including the Calossahatchee, Kissimmee, Lake
Okeechobee, St. Lucie, and the Everglades.23 It is very im-
portant that the Corps manage lake levels properly. Recent
Corps analysis indicates that the Herbert Hoover Dike leaks,
that numerous areas of the dike have seepage and piping
problems when the lake level reaches 18.5 feet, and that dike
failure would be “likely” if the lake level reaches 21 feet.24

In addition to the Herbert Hoover Dike, the Corps main-
tains and operates project works on the St. Lucie Canal,
Calossahatchee River, and other levees, channels, locks, and
spillways connected to Lake Okeechobee, portions of the
C&SF directly connected to the Lake. The South Florida
Water Management District (the District) operates and
maintains other levees, canals, and pumping station parts
of the C&SF throughout the South Florida region, includ-
ing the main outlets from Lake Okeechobee to Water Con-
servation Areas 1, 2A, and 3A to the east and south.25 The
C&SF protects both urban and agricultural interests during
extreme rainfall events by quickly discharging runoff into
the Atlantic or the Gulf. An average of 1.7 billion gallons
of water per day that once flowed south is now discharged
to tide.26

Hurricanes are a Florida fact of life. In 2005, for example,
Hurricanes Dennis, Katrina, Rita, and Wilma all passed
through the state.27 Recent hurricanes stirred up sediments
in Lake Okeechobee, concentrating phosphorus in the water
column and contributing to the presence of blue-green algae
in the lake as well as in coastal estuaries where discharges
from the lake became necessary due to the hurricanes.28

These phosphorus concentrations are the legacy of prior de-
cades of agriculture and cattle grazing and their attendant
“backpumping” of the polluted water into the lake.29

IV. The Guests: South Florida

In 2004, South Florida’s population reached 5.9 mil-
lion—up from 5.5 million in 2000—and is projected to
reach 8.4 million by 2030.30 While Florida has long been
known as a desirable retirement destination, the reality is
that South Florida’s population growth is now largely the re-
sult of immigration from the Carribean and Latin America,
followed by a natural increase (births minus deaths), and a
small portion from domestic migration.31 From 2000 to
2004, this strong impact of international immigration was
felt mainly in the southern counties of Broward, Miami-
Dade, and Monroe.32 In fact, Miami-Dade saw negative do-
mestic migration during this period.

The seven-county South Florida region—Broward, In-
dian River, Martin, Miami-Dade, Monroe, and Palm Beach
counties—cover 5.3 million acres. The three southernmost
counties—Broward, Miami-Dade, and Monroe—cover 2.7
million acres, roughly 70% of which still remain part of the
original Everglades. The rest is largely urbanized with some
agriculture.33 These counties are poster children for urban
sprawl.34 In these counties, the populations of the western
areas grew by at least 30% from 1990 to 2002, and many ex-
ceeded 65%. In contrast, most urbanized eastern communi-
ties grew by less than 20% and some even lost population.35

Today, South Florida ranks eighth among the top 20
sprawling economic areas of the country.36 The attendant
pressures from developers on rural landowners to sell their
land is obvious. It is projected that, at a minimum, an addi-
tional 1.5 million residential units will be needed during
the next 25 years to house the region’s population and to re-
place old structures. A Florida Atlantic University survey
concludes, “Overall, this will result in a 52 percent region-
wide increase in residential units. The total number of resi-
dential units, including new and existing units, will reach
over three million.”37
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during the year. See LORSS Tentatively Selected Plan Evaluation,
available at http://www.saj.usace.army.mil/pao/hotTopics/docs/
lorss/FactSheet-LORSS_2006JUL10.pdf.

25. See Comprehensive Everglades Restoration Plan (CERP), Develop-
ment of the Central & South Florida (C&SF) Project, http://www.
evergladesplan.org/about/restudy_csf_devel.cfm (last visited July
10, 2006); South Florida Water Management District, Agency Over-
view, http://www.sfwmd.gov/site/index.php?id=61 (last visited
July 11, 2006).

26. 1 South Florida Ecosystem Restoration Task Force,

Strategic Plan and Biennial Report 4 (2002-2004), available
at http://www.sfrestore.org/documents/2004_strategic%20plan_
volume%20I.pdf.

27. Murley et al., supra note 19, at 36.

28. South Florida Water Management District, Blue-Green Algae
Home, http://www.sfwmd.gov/site/index.php?id=611 (last visited
July 10, 2006).

29. See 1 South Florida Water Management District, South

Florida Environment Report 8 (2006), available at http://www.
Sfwmd.gov/sfer/SFER_2006/volume1/vol1_table_of_contents.
html:

The pattern has created a vicious circle in which turbid water
limits the regrowth of submerged vegetation and the absence
of plants on the bottom allows sediments to be easily resus-
pended, lowering light penetration and hampering recovery.

The lake remains in the disturbed condition to this day and
widespread surface algae blooms, particularly blue-green
(Mycrocystis) have been reported from a variety of locations
around the lake as a result.

See also Lodge, supra note 4, at 230 (“Without treatment, EAA
stormwater contained high phosphorus levels from the fertilizer ap-
plications, often in excess of 500 parts per billion (ppb). As the entire
EAA became developed in the 1970’s, the problem of where to put
excess stormwater was increasingly solved by backpumping to
Lake Okeechobee.”).

30. These numbers consider South Florida to be seven counties
(Broward, Indian River, Martin, Miami-Dade, Monroe, Palm Beach,
and St. Lucie). See Murley et al., supra note 19, at 7. The projec-
tion comes from Smith, Stanley and Stefan Rayer, “Population Pro-
jections by Age, Sex and Race and Hispanic Origin for Florida and
Its Counties, 2003-2030,” Florida Population Studies, Vol. 37, No.
3, Bulletin 139, July 2004.

31. Murley et al., supra note 19, at 7.

32. Id.

33. Id. at 29.

34. See generally Joanna Celeste Sakowicz, Urban Sprawl: Florida’s
and Maryland’s Approaches, 19 J. Land Use & Envtl. L. 377
(2004).

35. Id.

36. Robert Burchell et al., Sprawl Costs: Economic Impacts of

Unchecked Development (2005). This “sprawl” statistic in-
cludes Glades, Hendry, and Okeechobee counties, which are in-
cluded in the Miami-Ft. Lauderdale Economic Area analyzed in
this publication.

37. Murley et al., supra note 19, at 32.
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Each of South Florida’s guests needs water. In 1972,
Florida adopted by statute a modified riparian system.38

There are no property rights in water, and the right to use wa-
ter is not limited to those whose property abuts the water.
Rather, the use of water is regulated using the consumptive
use permit (CUP), which is issued on a case-by-case basis to
applicants who demonstrate that the proposed consumptive
use of water: (1) is reasonable-beneficial; (2) will not inter-
fere with existing legal uses; and (3) is consistent with the
public interest.39 Public interest factors include environ-
mental protection, flood protection, water quality protec-
tion, and water resource protection.40 CUPs operate in con-
junction with the District’s water supply plans, water short-
age plans, and minimum flow and levels (MFLs).41

Florida Water Law since the 1970s has also provided an
additional water management tool called the reservation. A
reservation is a certain quantity of water set aside by rule for
fish and wildlife protection and public health and safety.42

To date, the provision remains unimplemented in South
Florida. When implemented, reservations also would con-
strain the issuance of CUPs.

V. The Uncle in the Kitchen: The Comprehensive
Everglades Restoration Plan (CERP)

In 2000, the U.S. Congress adopted CERP, also known as
“The Yellow Book.”43 CERP came about after almost two
decades of wrangling: beginning with Florida Gov. Robert
Graham’s (D-Fla.) “Save Our Everglades” program, sub-
stantial state and federal environmental initiatives, and a
lawsuit by the United States against the District; followed
by Gov. Lawton Chiles’(D-Fla.) high-profile “surrender” in
this suit shortly after his election, numerous challenges to
this “settlement” before state and federal agencies and
judges, the creation of a South Florida Ecosystem Restora-
tion Task Force and Working Group, and a Statement of
Principles among stakeholders staying several legal chal-
lenges; and concluding with the state Everglades Forever

Act,44 which was intended to embody and even force com-
promise among the stakeholders.45 Indeed, there was some
remarkable ecosystem restoration well underway prior to
CERP, such as the Everglades Construction Project creating
stormwater treatment areas for runoff from the EAA and the
Kissimmee River Restoration, some of which is now visibly
complete.46 CERP is intended to totally revise and update
the C&SF in order to restore, preserve, and protect the South
Florida ecosystem while providing required flood protec-
tion and water supply.47

To many in the process, among the more significant rea-
sons for the Everglades restoration consensus was Governor
Chiles’ creation in 1994 of the Commission for a Sustain-
able South Florida.48 The Commission consisted of 42
members from the business, government, agricultural, envi-
ronmental, and public sectors with a mandate to “make rec-
ommendations for achieving a healthy Everglades ecosys-
tem that can co-exist and be mutually supportive of a sus-
tainable South Florida economy and quality communi-
ties.”49 Today the Commission is often wistfully remem-
bered as a consensus-building institution no longer present
on the Florida scene.50 The Commission’s work took on is-
sues far beyond the environmental problems of the
Everglades and the water supply and flood control needs of
South Florida. Its ultimate recommendations addressed eco-
nomic, cultural, and social sustainability as well. For exam-
ple, it examined issues concerning the regional labor pool,
education, and transportation infrastructure.51 This inquiry
was based on the Commission’s recognition of the interde-
pendent nature of and the need for balance between the re-
source requirements of the natural environment, the built
environment, social institutions, and the economy.52

CERP both added to and modified the already important
roles of the Corps in managing South Florida’s ecosystem.
The “Yellow Book” outlined 60 elements covering 16 coun-
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38. Fla. Stat. §373.016.

39. Id. §373.223(1).

40. Michelle Diffenderfer & Tara W. Duhy, Florida’s Approach: Mini-
mum Flows and Levels and Reservations of Water, in American

Bar Association Section of Environment, Energy, and Re-

sources, Eastern Water Resources: Emerging Issues in

Competition, Science, and Politics 7 (2006); see also Kevin E.
Regan, Balancing Public Water Supply and Environmental Impacts
Under Florida Water Law: From Water Wars Toward Adaptive
Management, 19 J. Land Use & Envtl. L. 123 (2003).

41. Fla. Stat. §373.0361 (water supply plan); §373.246 (water short-
age plan); §373.042 (minimum flow and levels).

42. Id. §373.223(4):
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reserve from use by permit applicants, water in such locations
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ject to periodic review and revision in the light of changed
conditions. However, all presently existing legal uses of wa-
ter shall be protected so long as such use is not contrary to the
public interest.

See John J. Fumero, Florida Water Law and Environmental Water
Supply for Everglades Restoration, 18 J. Land Use & Envtl. L.

379 (2003).

43. Water Resources Development Act, Pub. L. No. 105-541, §601, 114
Stat. 2572, 2680 (2000).

44. Fla. Stat. §373.4592.
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sources & Env’t 166 (2000). See also infra Part X.

46. See South Florida Water Management District, Everglades Con-
struction Project, http://www.sfwmd.gov/org/erd/ecp/3_ecp.html
(last visited July 10, 2006); South Florida Water Management Dis-
trict, Kissimmee River Restoration Project, http://www.sfwmd.gov/
org/erd/krr/index.html (last visited July 10, 2006).

47. Lodge, supra note 4, at 249.

48. See Governor’s Commission for a Sustainable South

Florida, Restudy Plan Report (1999), available at http://www.
state.fl.us/everglades/gcssf/gcssf-reports.html#.

49. National Park Service, The Everglades Restoration Efforts, http://
www.nps.gov/ever/eco/restore.htm (last visited July 10, 2006).

50. See Richard A. Pettigrew & Janice Fleischer, Quality and Implemen-
tation of Agreements: Are Products of Environmental/Public Policy
Conflict Resolution and Consensus Building Efforts Being Imple-
mented? How Do They Compare to Products of Traditional Fo-
rums?, Implementation, http://consensus.fsu.edu/epp/implementa-
tion.html (last visited July 10, 2006). Neither the governor’s Com-
mission on the Everglades, which Gov. John Ellis “Jeb” Bush
(R-Fla.) created to succeed Governor Chiles’ Commission, or the
Water Resources Committee of the South Florida Water Manage-
ment District, which the District created to perform a similar role,
seems to have developed the “consensus-building” culture of the
earlier Commission. Id.

51. See Governor’s Commission for a Sustainable South

Florida, Planning for 2050: A Conceptual Plan to Achieve

Sustainable Communities in South Florida (1999),
http://www.state.fl.us/everglades/gcssf/2050-Report.pdf.

52. Id. at 1-2.
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ties over an 18,000 square mile area to be completed over a
30-year period and initially estimated to cost $7.8 billion.53

Its major components include: (1) surface water storage res-
ervoirs; (2) water preserve areas; (3) management of Lake
Okeechobee as an ecological resource; (4) improved water
deliveries to the estuaries; (5) underground water storage;
(6) treatment wetlands; (7) improved water deliveries to the
Everglades; (8) removal of barriers to sheetflow; (9) storage
of water in existing quarries; (10) reuse of wastewater;
(11) pilot projects; (12) improved water conservation; and
(13) additional feasibility studies.54 CERP contemplates
that the Corps will select cost-effective alternatives consis-
tent with all federal and state regulatory requirements in a
Project Implementation Report (PIR) or Pilot Project De-
sign Report (PPDR), which will serve as the basis for con-
gressional appropriations for each project.55 The Florida
Forever Act and the Everglades Forever Act provide the
state’s financial commitments for CERP, especially the pur-
chase of land required for the CERP projects and providing
the District with authority to participate.56 The state’s Com-
prehensive Everglades Restoration Plan Regulation Act
(CERPRA) provides the state’s regulatory process to sup-
port CERP.57

VI. The Waiter on His Feet: Acceler8

In 2004, more than three years after CERP had been ap-
proved, the Corps was still early in the process of conduct-
ing feasibility studies and selecting among alternative de-
signs that were statutory preconditions to the congressional
appropriation of funds to construct most projects. Only one
PIR, for a relatively noncontroversial Indian River La-
goon-South Project, had been submitted to Congress. To
many insiders, CERP seemed enmeshed in a multistage fed-
eral agency decision process that would not yield progress
on the ground for many years.58 While Florida was spending
considerable funds on Everglades restoration under the
Everglades Forever Act, primarily to acquire land needed
for various projects, federal CERP primarily funded studies,
models, and engineering design work.

The District, with the support of Florida’s Department of
Environmental Protection (DEP), approached Gov. John
Ellis “Jeb” Bush (R-Fla.) with a plan to accelerate a number
of CERP projects (8 to 14 depending on how you count).59

Using borrowing authority previously used primarily by
school districts for school construction (certificates of par-
ticipation (COPs)), the District could borrow money to ac-
celerate construction of these projects without raising
taxes.60 The state then negotiated a timetable for accelerated
construction with the Secretary of the Army. With very am-
bitious target dates set for construction, Florida and the
Corps agreed that the District and the Corps administrative
processes would be adjusted for each project so as to im-
prove the chance that the state could be reimbursed for the
CERP projects for which Congress subsequently approves
appropriations.61 This has become known as Florida’s
Acceler8 initiative.62

Without any statutory amendments or new regulations,
both the District and the Corps then set about to develop a
parallel expedited design and construction process. As the
two agencies sought to integrate the Corps’PIR preparation
process with the District’s Acceler8, public participation
clearly was an afterthought.63 While the initial document in
the Acceler8 process, the Basis of Design Report (BODR)
prepared by the District, contemplates “stakeholder and
technical review,” there is no invitation of the general public
to comment nor mandatory public availability of the docu-
ment. In any event, the “review” of the BODR by interested
persons is limited to two weeks, placing meaningful outside
input at the early stage of the process.64 The BODR serves as
the basis for development of the project’s preliminary de-
sign, which the Corps committed to approve as its own ten-
tatively selected plan (TSP) for the project within the PIR
process. Under this agreement, the District can only go for-
ward with 30% of its design until the Corps approves the
TSP. Clearly, the District will not receive “credit” under
CERP if it proceeds without Corps approval. There does not
appear to be any public participation procedures required
under this new TSP procedure, which was not part of the
Corps’ PIR process prior to Acceler8.
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53. CERP, About CERP: A Brief Overview, http://www.everglades
plan.org/about/about_cerp_brief.cfm (last visited July 10, 2006).

54. CERP, CERP: The Plan in Depth, Part I, http://www.everglades
plan.org/about/rest_plan_pt_01.cfm (last visited July 10. 2006).

55. See generally Alfred R. Light, Of Square Pegs, Round Holes, and
Recalcitrants Lying in the Weeds: Superfund’s Legal Lessons for
Everglades Restoration, 12 Mo. Envtl. L. & Pol’y Rev. 91
(2004-2005).

56. Fla. Stat. §§259.105, 373.4592.

57. Id. §§373.1501, 373.1502.

58. See U.S. Army Corps of Engineers Jacksonville District &

South Florida Water Management District, Central and

Southern Florida Project, Comprehensive Everglades Res-

toration Plan, Final Draft Master Implementation Se-

quencing Plan (2004), available at http://www.evergladesplan.
org/pm/pm_docs/misp/111904_draft_misp_final.pdf.

59. Acceler8 was prepared within a small circle at the South Florida Wa-
ter Management District and the Florida DEP. Interview with Ernest
Barnett, Dir. of Ecosystem Projects, Fla. Dep’t of Envtl. Prot., in Tal-
lahassee, Florida (Feb. 7, 2005).

60. Memorandum of Agreement Regarding Acceleration of the Com-
prehensive Everglades Restoration Plan, Between Jeb Bush, Gover-
nor of Fla., and Nicolas J. Gutierrez Jr., Chair, South Fla. Water
Management Dist. Governing Bd. (Oct. 1, 2004), available at http://
www.evergladesnow.org/a8_moa.pdf.

61. Construction start dates for the projects were agreed to in the
“Woodley-Allbright Letter Dated Oct. 13, 2004.” See Accelerated
Everglades Restoration Projects, presented at Regional Pro-
ject Delivery Team (RPDT) Meeting (Jan. 25, 2005), http://www.
Evergladesplan.org/pm/pm_docs/rpdt/central_docs/CRPDT_JAN05_
PIR_Acceler8.pdf (last visited Nov. 15, 2005). Web links to the
minutes of the RPDT meetings on the Corp’s CERP website have
been removed; see http://www.everglades.plan/pm/public_meetings/
meetings.cfm. However, the author personally attended these meet-
ings and vouches for the accuracy of the statements made herein;
Kenneth G. Ammon, P.E., Assistant Deputy Executive Di-

rector, Acceler8 Program, Working Group Meeting (2005),
available at http://www.sfrestore.org/wg/wgminutes/2005meetings/
26jan2005/Acceler8_update_012605.pdf.

62. Alfred R. Light, Spark Plugs of Policy Implementation: Intergov-
ernmental Relations and Public Participation in Florida’s Acceler8
Initiative to Speed Everglades Restoration, 30 Vt. L. Rev. (forth-
coming 2006).

63. As to public involvement, the Acceler8 website simply states: “Op-
portunities for agency and stakeholder input will continue to be pro-
vided in the Acceler8 process through numerous avenues, including
public Governing Board meetings/workshops and state/federal per-
mitting processes.” Everglades Now, Acceler8 Questions and An-
swers, https://my.sfwmd.gov/portal/page?_pageid=54,926218&_
dad=portal&_schema=PORTAL&navpage=qa.

64. Interview with Greg Knecht, CERP Liaison, Fla. Dep’t of Envtl.
Protection, in Tallahassee, Fla. (Feb. 8, 2005).

Copyright © 2006 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.



Because an Acceler8 project moves at such a quick pace
after the BODR and preliminary design are prepared, the
key public participation process for the project, including
other federal agency input from outside the Corps, will
likely take place in connection with the Corps’ regulatory
procedures required for issuance of a §404 “dredge and fill”
permit under the Clean Water Act (CWA).65 CERP’s PIR
process did not contemplate the need for such a permit, but
since an Acceler8 project is envisioned to move in advance
of that process’ creation of the PIR and its associated docu-
ments under the National Environmental Policy Act
(NEPA),66 the §404 permit is required. The District must
comply with the terms of the Corps’§404 permit whether or
not the Corps adopts the BODR as its TSP for CERP pur-
poses. This §404 process mimics the process that the Dis-
trict had to follow in connection with its building of a num-
ber of stormwater treatment areas under the old Everglades
Construction Project program.67 In that earlier process, fed-
eral coordination, public participation, and controversy re-
volved around the §404 process.68

Acceler8 also fits uneasily with the preexisting state law
process for addressing CERP projects. Florida’s CERPRA
included a process through which the state gave the Corps
assurances that a CERP project, if constructed, would com-
ply with all applicable state regulatory requirements.69 This
so-called §1501 approval process was a precondition to a
PIR’s submission to Congress.70 Once funds were appropri-
ated, the state was to follow through and issue the permits
under §1502 of the statute.71 For Acceler8 projects, how-
ever, materials that the state DEP would typically prepare in
connection with CERPRA §1502, such as certification that
the project is consistent with state water quality standards
and other requirements, must now be prepared in connec-
tion with the District’s application for a CWA §404 permit.
As a practical matter, the relevant public participation pro-
cedures for the state permit will be merged into the §404 per-
mit process. The key federal approval for the project is the
Corps’ issuance of the §404 permit.

In deciding how Acceler8 will operate, state officials
looked to the precedent set by a state project to fill the north-
ern seven miles of the Prairie Canal, part of the larger Pica-
yune Strand (or Southern Golden Gate Estates) project, for
which a PIR was about ready to be submitted to Congress.72

There, federal officials literally faxed approvals of the pro-
ject to the District on the date the project was to break
ground.73 The “Prairie Canal” project had been part of each

of the alternatives the Corps had developed for the Picayne
Strand PIR so that an early “breakout” for this portion of the
project with state funds became plausible.74

A first test of Acceler8 came in early 2005, as contractors
prepared the BODR for the C-43 Reservoir on the
Caloosahatchee River.75 Although the Corps’ tentative
plans for the project were consistent with the District’s
plans, the U.S. Environmental Protection Agency (EPA)
appeared at the South Florida Regional Project Delivery
Team (PDT) meeting in January and objected to construc-
tion of the reservoir without provision for a stormwater
treatment area.76 Neither the Corps nor the District had in-
cluded this feature in early proposals for the reservoir.
Those among the public following the Corps’ PDT pro-
cess, however, may not have even been aware that the Dis-
trict’s statement of work for the BODR had been issued and
that the BODR would undergo its two-week “stakeholder
and technical review” within a matter of weeks.77 The
Corps’ elaborate outreach program and PDT process be-
came less relevant to the important accelerated state
decisionmaking processes.78 Acceler8 funnels “public” in-
put into the CWA §404 regulatory process, which usually
happens at a stage where many technical decisions about
the project have already been set.79 The Corps’ timetable
for Acceler8 clearly envisions that the Corps’approval of a
TSP would already have occurred and, thus, that the design
for the project would have proceeded beyond the 30%
mark approaching an “intermediate design” before public
notice for issuance of the §404 permit.80 Although the
Corps’ PIR and related processes are supposed to have
passed the public comment stage by the time the Corps
would issue the §404 permit, the precise links between the

ENVIRONMENTAL LAW REPORTER36 ELR 10776 10-2006

65. 33 U.S.C. §1344.

66. 42 U.S.C. §§4321-4370d, ELR Stat. NEPA §§2-209.

67. The Everglades Construction Project is described on the District’s
website at http://www.sfwmd.gov/org/erd/ecp/3_ecp.html (last vis-
ited July 31, 2006).

68. See Keith Rizzardi, Regulating Watershed Restoration: Why the
Perfect Permit Is the Enemy of the Good Project, 27 Nova L. Rev.

51, 55-62 (2002).

69. Fla. Stat. §373.1502.

70. Id. §373.1501.

71. Id. §373.1502.

72. See CERP, Picayune Strand (Southern Golden Gate Estates)
Hydrologic Restoration, http://www.evergladesplan.org/pm/projects/
proj_30_sgge.cfm (last visited July 10, 2006); Everglades Now,
Picayne Strand (Southern Golden Gate Estates) Restora-
tion—ACCELER8 Project, https://my.sfwmd.gov/portal/page?_
pageid=54,926611&_dad=portal&_schema=PORTAL.

73. See Press Release, Fla. Dep’t of Envtl. Protection, First Project to
Restore America’s Everglades Bringing Results (May 19, 2004),

available at http://www.dep.state.fl.us/evergladesforever/news/
2004/0519.htm; Press Release, Fla. Dep’t of Envtl. Protection, Gov-
ernor Bush Moving the Earth to Restore Everglades (Oct. 17, 2004),
available at http://www.dep.state.fl.us/evergladesforever/news/2003/
101603.htm.

74. Interview with Ernest Barnett, Dir. of Ecosystem Projects, Fla.
Dep’t of Envtl. Protection, Tallahassee, Fla. (Feb. 7, 2005).

75. See generally Everglades Now, C-43 (Caloosahatchee River) West
Reservoir—ACCELER8 Project, https://my.sfwmd.gov/portal/page?_
pageid=54,926237&_dad=portal&_; CERP, C-43 Basin Storage
Reservoir—Part 1, http://www.evergladesplan.org/pm/projects/proj_
04_c43_basin_1.cfm (last visited July 10, 2006).

76. See Minutes of South Florida RPDT Meeting, Jan. 27, 2005, avail-
able at http://www.evergladesplan.org/pm/rpdts_docs_south.cfm
(last visited Nov. 15, 2005).

77. See http://www.evergladesplan.org/pm/pm_docs/rpdt/central_docs/
CRPDT_JAN05_PIR_Acceler8.pdf (slide 3—“Integrated PIR/
Acceler8 Process”) (last visited Nov. 15, 2005). Public input oc-
curred at an Issues Workshop meeting of the District’s Water Re-
sources Advisory Committee on March 7, 2005, announced by the
District’s Executive Director at the meeting of the South Florida
Ecosystem Restoration Task Force on February 16, 2005.

78. At the February 16, 2005, meeting of the South Florida Ecosystem
Restoration Task Force, Dexter Lehtinen, Esq., Counsel to the
Miccosukee Tribe, complained that Acceler8 circumvents the scien-
tific analytical and public participation process inherent in the prepa-
ration of PIRs.

79. See http://www.evergladesplan.org/pm/pm_docs/rpdt/central_docs/
CRPDT_JAN05_PIR_Acceler8.pdf (slide 3—“Integrated
PIR/Acceler8 Process”) (last visited Nov. 15, 2005). On the CWA
§404 permitting process, see generally U.S. Army Corps of Engi-
neers Jacksonville District, Section 404 of the Clean Water Act,
http://www.saj.usace.army.mil/permit/regulations/section404.htm
(last visited July 10, 2006).

80. Interview with Temperince Morgan, Envtl. Manager, Permitting,
Water Quality Standards and Special Projects Program, Fla. Dep’t of
Envtl. Protection, in Tallahassee, Fla. (Feb. 8, 2005).
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District’s Acceler8 decisionmaking and the Corps’ parallel
PIR process continue to evolve.

By May 2006, however, limits far more serious than inte-
grating Acceler8 under CERP were becoming all too appar-
ent. Although the state courts endorsed the District’s novel
use of COPs, statutory limits to its authority to borrow ar-
rived quickly—about $1.8 billion—in connection with the
bonds issuance slated by the end of 2006.81 A single pro-
posed Acceler8 project, a surface reservoir in the southern
part of the EAA one-half the size of the reservoir contem-
plated in CERP, was projected to require most of this, with-
out inclusion of a stormwater treatment area needed to re-
duce phosphorus levels in what one environmentalist re-
ferred to as a “dirty bathtub.”82 As the less controversial In-
dian River Lagoon-South project languished in Congress,
the District’s executive director Carol Wehle told members
of the South Florida Ecosystem Restoration Task Force that
the billion dollar cost estimate for that project was no longer
realistic in light of skyrocketing land prices in Palm Beach
County. Purchase of the “natural lands” or wetlands envi-
sioned for the project would more than double total costs.83

Outright purchase no longer seemed practical. The total bor-
rowing authority for Acceler8 is set at $1.8 billion.84

VII. “New Water” to and From the Cellar: Aquifer
Storage and Recovery (ASR)

The South Florida consensus over CERP in 2000 turned on
the unique circumstance that billions of gallons of water
were being discharged each year to the ocean, “to tide.”
CERP thus envisioned a reengineering of the system that
would capture and store this “new water” for a variety of
uses, including agriculture, urban growth, and to help the re-
maining natural areas of the Everglades. By “enlarging the
pie,” a “win-win” situation was possible that may not be
plausible in many other situations.85 The Yellow Book con-
templated that this increased storage in the system would be
met in large measure through more than 300 ASR wells,
mostly in and around Lake Okeechobee, to store more than
1.7 billion gallons of water per day from the wet season for
use during the dry season.86 To return to our party analogy,

the uncle would use a storage cellar so that no guest’s glass
goes unfilled.

ASR has been used in South Florida since 1983 when the
first ASR system was located near Lake Manatee.87 The
Corps and the U.S. Geological Study also initiated scientific
investigations into groundwater recharge and recovery sys-
tems from the Floridan aquifer in the early 1980s.88 How-
ever, the largest existing ASR system to date comprises less
than 50 ASR wells.89 CERPenvisioned the use of ASR tech-
nology for several reasons. First, the use of underground
storage eliminates the considerable water loss due to evapo-
ration and seepage that were projected from the use of stor-
age reservoirs, and the costs of constructing ASR wells
compare favorably with surface storage facilities.90 Second,
wells could be located in areas of greatest need, reducing
water distribution costs.91 Third, ASR requires limited land
acquisition and provides the ability to recover large vol-
umes of water during severe droughts, presumably when
surface reservoir levels would be low.92 As land acquisi-
tion costs in South Florida are skyrocketing and as the
availability of water there is seasonal, these advantages are
of particular importance.93

In 2004, CERP managers prepared plans for a regional
ASR study as well as several pilot projects demonstrating
ASR technologies in areas where ASR wells might be con-
templated.94 While public interest in these projects was not
intense, considerable attention in the public workshops had
to be devoted to concern over potential “failure” of the tech-
nology. Part of this resulted from prior media attention in
South Florida to problems associated with Florida’s under-
ground injection control (UIC) program.95 Wastewater in-
jected into very deep underground aquifers reportedly had
migrated up (freshwater on top of saltwater).96 While ASR
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81. See Randy Smith, Financing Plan Approved for Accelerated
Everglades Projects Judge Okays “Certificates of Participation,”
South Florida Water Management District Press Release, Feb. 24,
2006, available at http://www.sfwmd.gov/newsr/2_06_newsrel.
htm.

82. The “dirty bathtub” image appeared during the Corp’s Everglades
Agricultural Area Presentation of Revised Draft PIR and Revised
Draft Operating Manual, Mar. 15, 2006, at Belle Glade, Florida,
http://www.evergladesplan.org/pm/public_meetings/031506_mtg_
eaa.cfm (streaming video) (last visited July 10, 2006).
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vironmental Future, Broward Center for the Performing Arts (Feb.
11, 2005).
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at http://www.sfrestore.org/wg/wgminutes/2005meetings/19-20apr
2005/ASR%20update%20_issue_team_update.pdf.

87. CH2MHill, Final Report—Recharge-Recovery at Lake

Manatee: Phase II (1984).

88. Michael L. Merritt et al., Subsurface Storage of Freshwa-

ter in South Florida: A Prospectus 2003, 69 (U.S. Geological
Survey Water Resources Investigation Report 83-4214) (1983).

89. Pyne RDG, Groundwater Recharge and Wells: A Guide

to Aquifer Storage Recovery (1995).

90. U.S. Army Corps of Engineers & South Florida Water Man-

agement District, Final Project Management Plan for the

CERP ASR Regional Study 10 (2003), available at http://www.
evergladesplan.org/pm/pmp/pmp_44_regional.cfm.

91. Id.

92. Id. at 10-11.

93. South Florida Ecosystem Restoration Task Force, supra note 84.

94. CERP, Aquifer Storage and Recovery Regional Study, http://www.
evergladesplan.org/pm/projects/proj_44_asr_regional.cfm (last
visited July 10, 2006); CERP, Hillsboro Aquifer Storage and Re-
covery Pilot, http://www.evergladesplan.org/pm/projects/proj_34_
hillsboro_asr_pilot.cfm (last visited July 10, 2006); CERP, Lake
Okeechobee Aquifer Storage and Recovery Pilot, http://www.
evergladesplan.org/pm/projects/proj_32_lake_o_asr_pilot.cfm
(last visited July 10, 2006); CERP, Caloosahatchee River Basin
(C-43) Aquifer Storage and Recovery Pilot, http://www.everglades
plan.org/pm/projects/proj_33_cal_river_c43_asr_pilot.cfm (last
visited July 10, 2006).

95. See Florida DEP, Underground Injection Control (UIC), http://www.
dep.state.fl.us/water/uic/ (last visited July 10, 2006).

96. For example, note the comments of the Arthur R. Marshall Founda-
tion and Florida Institute, Inc. (complaining that the upper migration
of waste from UIC wells “implies a hydrologic connection between
the injection zone and overlying monitoring zone”). Appendix E,

Comments Received on the Draft EIS and Responses, cmmt.
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wells involved a different aquifer geologically, the concern
persists.97 Moreover, even though water utilities in Florida
have been using ASR technology for years, this experience
was mostly in southwest and west central Florida rather than
in the central and southern Florida regions where the CERP
projects were proposed.98

Water managers attributed public misperceptions in part
to the penchant for sensationalism and controversy in jour-
nalism, that is, the tendency of journalists to write stories
that emphasize controversy and the unusual.99 Hyperbolic
statements from the Florida Sierra Club helped feed this
penchant.100 Misperceptions regarding ASR are reminiscent
of the risk communication literature concerning nuclear en-
ergy.101 Much like the confusion of nuclear reactor risks
with nuclear weapons, the confusion of ASR with deep well
injection of wastewater has fed misunderstanding of the
“actual” risks of a technology.102

In January 2005, the National Research Council of the
National Academies published its Committee on Restora-
tion of the Greater Everglades Ecosystem’s (CROGEE’s)
“study” entitled, Reengineering Water Storage in the
Everglades: Risks and Opportunities.103 The report empha-

sized that managers of the restoration “reconsider” water
storage options in connection with CERP in light of a per-
ceived decline in the viability of sugar production in the
EAA and development pressures. The Committee urged:
“Land should be purchased or conservation easements ob-
tained now to prevent additional loss of land to development
and to provide a buffer between the built and natural envi-
ronments.”104 This recommended “priority,” coupled with
the group’s emphasis on potential uncertainties of ASR,
came just as the Corps was about to request appropriations
for the ASR pilot studies. In any event, CROGEE did little to
alleviate public confusion over ASR. If anything, the report
encouraged environmentalists to continue overblown rheto-
ric against a technology already supplying drinking water to
thousands of Floridians.105

The state of Florida did not include any ASR pilot pro-
jects in its Acceler8 program announced in late 2004. Initial
explorations at one of the proposed ASR pilot project sites
on the Caloosahatchee River did not go well.106 At one point
in early 2005, apparent consternation leaked out from the
Corps, when a federal manager seemingly questioned the
state’s commitment to ASR in internal memos.107 Nonethe-
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ARM-40, available at http://www.evergladesplan.org/pm/projects/
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cmmt. LEAF-14. While most ASR wells generally comply with
standards developed for drinking water, application of these stan-
dards to injection and extraction of water not being used for that pur-
pose is problematic.

97. Florida DEP depicts the differences between UIC and ASR on its
website. See Florida DEP, Typical Municipal Class I Injection Well,
ASR Well, and Water Well in Southeast Florida, http://www.dep.
state.fl.us/water/uic/docs/ASR_mun.pdf (last visited July 10, 2006).

98. A map of current ASR wells is Florida is found on the Florida DEP
website. See Florida DEP, Aquifer Storage and Recovery Facilities
in Florida, http://www.dep.state.fl.us/water/uic/docs/ASR11_2003
%20map.pdf (last visited July 10, 2006).

99. See generally Paul Slovic, What’s Fear Got to Do With It? It’s Affect
We Need to Worry About, 69 Mo. L. Rev. 971, 982 (2004).

100. E.g., Alan Farago, Plan to Fix Everglades: Bicycle With Cardboard
Wheels, Orlando Sentinel, Sept. 1, 2004, at A17, available at
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Rev. 163, 179-80 (2000).
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going to work. Of the current one hundred municipal underground
treated-wastewater injection units (similar to the proposed new
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Academies 2005), available at http://www.nap.edu/openbook/
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meeting of the South Florida Ecosystem Restoration Task Force,
members complained bitterly about CROGEE’s abandonment of its
scientific mission and its advancement of an “outside agenda.” In
2004, CROGEE ended and a new independent science review panel
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proach on ASR. Committee on Restoration of the Greater

Everglades Ecosystem, Regional Issues in Aquifer Stor-

age and Recovery for Everglades Restoration: A Review

of the ASR Regional Study Project Management Plan of

the Comprehensive Everglades Restoration Plan (Nat’l Re-
search Council of the Nat’l Academies 2002), available at http://
www.nap.edu/catalog/10521.html; Committee on Restoration

of the Greater Everglades Ecosystem, Aquifer Storage

and Recovery in the Comprehensive Everglades Restora-

tion Plan: A Critique of the Pilot Projects and Other

Plans for ASR in the Lake Okeechobee and Western

Hillsboro Areas (Nat’l Research Council of the Nat’l Academies
2001), available at http://www.nap.edu/books/0309073472/html/.

104. Committee on Restoration of the Greater Everglades Eco-

system, supra note 103, at 103.

105. See Alan Farago, Heaven and Hell in the Everglades, Orlando

Sentinel, Feb. 1, 2005, at A11, available at http://www.counterpunch.
org/farago02012005.html:

[The Report’s] key point is that options for water stor-
age—mainly the multibillion-dollar gamble on aquifer stor-
age and recovery wells (ASR)—are so rife with uncertainty
that there is an immediate need for government to regroup
around the single option we know works: more wetlands, on
the order of several hundred thousand acres . . . Chances are
if the governor ignores the NRC report, Everglades restora-
tion will turn into the most innovative scheme for profiteer-
ing since buccaneers in the Florida Keys lured shipwrecks
to the reef by setting out lights on the shoals to convey a safe
way home.

106. The District’s Bob Verastro, when asked to describe the subsurface
material at the Caloosahatchee site, said, “it was like we had run into
a beach.” South Florida Regional Project Delivery Team Meeting
(Feb. 24, 2005); see Richard Dasher et al., ASR Pilot Pro-

jects 8(2005),availableathttp://www.evergladesplan.org/pm/public_
meetings/docs/sept_2005_crpdt_central_rpdt.pdf (“Encountered
problems with a sandy aquifer during installation of an exploratory
ASR well and borehole.”) (last visited Nov. 15, 2005).

107. For example, an internal Corps memorandum from Everglades man-
ager Gary Hardesty, stated:
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less, outside of Acceler8, the District did commit funds from
its ad valorem taxes for one of the ASR pilot projects
(Hillsboro), currently underway while the pilot project de-
sign report for this and other demonstrations, as well as the
ASR Regional Study, languishes in Washington, D.C.108

VIII. Quarrels Among the Guests: Quantity, Quality,
Timing, and Distribution

Rufus Miles’ famous law of public administration states:
“Where you stand depends on where you sit.”109 In 2000, all
the key “guests” interested in full glasses, e.g., local govern-
ments, water utilities, the state, agriculture, environmental-
ists, closed ranks behind a CERP intended to store and use
new water currently discharged to tide. Six years later, the
devil, as always, appears in the details. Reengineering the
quantity, quality, timing, and distribution of Everglades wa-
ter to meet restoration, supply, and flood control objectives
is great in principle. But in practice, each guest worries
about having his or her own glass full without any unfortu-
nate spills. South Florida’s guests now have to worry about
the uncle in the kitchen. Developers, farmers, and ordinary
consumers are beginning to perceive more clearly how
CERP and Acceler8 will affect their daily lives.

CERP overlays and impacts the preexisting water man-
agement policies and arrangements in South Florida. For ex-
ample, CERP mandated that the president and the governor
of Florida enter into a “binding agreement” in which the
state would assure

by regulation or other appropriate means, that water
made available by each [Everglades restoration] project
in the Plan shall not be permitted for a consumptive use
or otherwise made unavailable by the State until such
time as sufficient reservations of water for the restoration
of the natural system are made under State law in accor-
dance with the project implementation report for that
project and consistent with the Plan.110

Florida’s DEP promulgated rules to provide the water
management districts with guidance as to how to implement
reservation rules in 2002, but the rules were challenged by
the Association of Florida Community Developers.111

While an administrative law judge (ALJ) upheld the rules in

2006, petitioners appealed the ALJ’s decision to the Florida
intermediate court of appeals.112 The reservations process
thus remains unsettled, but federal law now mandates that
the process be used.

In 2005, moreover, the Florida legislature enacted
amendments to its growth management legislation to re-
quire communities to develop plans for water supply and in-
frastructure before allowing population and urban growth, a
so-called pay-as-you-grow provision.113 In accordance with
this new legislation, Florida DEP’s Secretary and the Dis-
trict’s Executive Director refused to approve Miami-Dade
County’s request for renewal of its water utility’s CUP. This
resulted in negotiation of an “interim permit” while the
county searches for alternative water supplies. CERP and
Acceler8 in this instance directly impacted land use regula-
tion, as the need to preserve Everglades water for restoration
purposes impacts the ability of local governments to obtain
water for new urban growth.114 The District as permittee
must consider itself as the Everglades restorer.

More generally, the District has now set up specific proto-
cols for proposed developments within or adjacent to a
planned restoration project, be they CERP or Acceler8 pro-
jects. An environmental resources permit (ERP) in such a
“footprint” is subject to additional internal agency review
and coordination by the District’s regulatory CERPand land
acquisition staff. The coordinated review yields staff rec-
ommendations to the Governing Board of the District,
which accounts for compliance with permitting criteria,
Everglades restoration needs, and land acquisition require-
ments.115 The Governing Board has broad general authority
to consider more than compliance with permitting rules in
granting or denying a permit, including a statutory policy of
“restoring, preserving, and protecting, the South Florida
ecosystem.”116 A recent Florida ALJ decision indicated that
the District must balance a number of factors in deciding
whether a development is consistent with a CERP project,
such as the purpose of the restoration project; extent of
completion of the restoration project design, permitting,
and construction; likelihood that the restoration project
will be constructed; timing of planned restoration project
construction; impact of the ERP permit without special
conditions for the restoration project; and existence of fea-
sible alternatives for the District to accomplish the same
objectives as those in the planned restoration project.117

These are over and above the “reasonable assurances” that
an applicant must provide in the District’s permitting crite-
ria with respect to water quality impacts, environmental im-
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Developments: Hurdles and Opportunities, in Florida Environ-

mental & Land Use Law Section, Florida Environmental

and Land Use Law: Hot Topics, Projects, and Cases 8.1 to
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pacts, and the Corps’ “public interest criteria” under CWA
§404 permitting.118

Florida courts have upheld the use of restoration objec-
tives as a basis for denying permits.119 Florida’s Land Water
Advisory Committee has prohibited the construction of a
housing development inside a Water Preserve Area.120 More
recently, the Corps denied a §404 permit for the Harmony
Ranch near the proposed C-44 Basin Storage Reservoir
CERP Project because the development project “did not
comply with the [Corps’ CERP] Guidelines because there
may be a practicable alternative with fewer impacts within
the CERP boundary.”121

And, of course, just because the Corps and the District do
not challenge a development project does not mean that it
will go unchallenged. Another guest may object. Consider,
for example, one historic resident of the Everglades inter-
ested in continuing to live there despite the restoration im-
perative: the Miccosukee Tribe.122 The Tribe doesn’t want
polluted water spilling into its homeland. So after remand
from the U.S. Supreme Court, the Miccosukee Tribe contin-
ues its litigation to require the District to obtain a national
pollutant discharge elimination system permit in connection
with the potential backpumping of water from urbanizing
Broward County into Water Conservation Area 3Afor flood
prevention.123 It also wants to get the water out of its reserva-
tions. So it has also challenged the U.S. Fish and Wildlife
Service’s 2002 revised biological opinion concluding that
releases through the S-12 structures, which are spillways
under Tamiami Trail, are adversely affecting the endan-
gered cape sable seaside sparrow.124 The Tribe contends that
the biological opinion was issued without an environmental
impact statement (EIS) and, thus, violates NEPA. And the
Tribe doesn’t like the quality of the water either, so it also is
challenging the state’s water quality standards for phospho-
rus.125 Such litigation obviously has the potential to obstruct
or reshape the Corps’ and the District’s plans to manage
these Everglades waters through CERP projects.

The most infamous controversy among Everglades stake-
holders involves the “8½ Square Mile Area,” most fre-
quently referred to as “Modified Water Deliveries to Ever-

glades National Park.”126 Initially authorized in 1989 to im-
prove water flows into Everglades National Park, a neces-
sary preliminary Everglades restoration project technically
not a part of CERP, public controversies and conflicts re-
sulted in litigation, project redesigns, and escalating costs
now approaching $400 million—nearly five times the origi-
nal estimate.127 The project includes flood mitigation for a
residential area near the park for residents who refused to be
bought out despite being on the “wrong side” of the levee;
raising a section of U.S. Highway 41, known as the Tamiami
Trail; and construction of features to pass and control water
flows into the park.128 The unique degree of complexity
and controversy over this project led the South Florida
Ecosystem Restoration Task Force to set up an advisory
committee of stakeholders to advise it and, through it, the
Corps to go forward with this and related projects. This
committee, the Combined Structural and Operation Plan
(CSOP) Advisory Team,129 reached a partial consensus af-
ter intervention of a professional facilitator and issued a re-
port to the Task Force in May 2006 recommending a num-
ber of design features to improve flows to the Park while
maintaining flood protection.130

One of the more interesting struggles over the past several
years involves Florida’s effort to attract the Scripps Re-
search Institute for a major biotech center. The state legisla-
ture, at Governor Bush’s behest, committed substantial state
funds and authorized a special expedited process for resolv-
ing challenges to the necessary permits, development or-
ders, and comprehensive plan amendments. Palm Beach
County purchased Mecca Farms in the western portion of
the county and made other financial commitments to
Scripps. This was so despite the fact that the site is adjacent
to the Corbett Wildlife Management Area on agricultural re-
serve lands that CERP contemplates may be needed to store
water for the restoration of the Loxahatchee River.131 Public
interest organizations alleged illegal contract zoning and
challenged comprehensive plan amendments and develop-
ment orders.132 They finally prevailed in their challenge to
the Corps’§404 permit for the biotech center on the basis of
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Advisory Committee after the former chair took a job out of state.
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noncompliance with NEPA.133 The federal court enjoined
work necessary to locate Scripps at Mecca Farms pending
completion of an EIS.134 This has led to the siting of the
Scripps campus at an eastern, more urbanized location adja-
cent to the Abacoa campus of Florida Atlantic University.135

Nonetheless, development pressures in western Palm Beach
County are unrelenting.

IX. Deus Ex Machina: The Federal Court

Over the years, the various guests have resorted to litigation
to resolve their disputes. But the most important litigation
for Everglades restoration was between the uncle and the
waiter. On October 10, 1988, Interim U.S. Attorney Dexter
Lehtinen filed a lawsuit on behalf of the United States to
force Everglades restoration. The United States complained
that water managed by the District had polluted the
Everglades and “resulted in the destruction of lower forms
of aquatic life essential to the preservation of the sensitive
ecosystems in the [Everglades National] Park and [the
Loxahatchee Wildlife] Refuge.”136 Normally, in large-scale
environmental cases the United States is represented by at-
torneys from the Environment and Natural Resources Divi-
sion of the U.S. Department of Justice in Washington, D.C.
This was an unusual suit.137 Reportedly, Lehtinen filed suit
without going through the usual channels.138 Taxpayers paid
the fees of lawyers on both sides of the case in what the U.S.
Court of Appeals for the Eleventh Circuit called “years of
lengthy, complex, and acrimonious litigation. . . .”139 Former
Governor Chiles famously decided to “surrender” in
1991,140 and the parties entered into a consent decree. Ad-
ministration of the consent decree continues. The decree,
which was followed by Florida’s passage of the Florida

Forever Act,141 contemplates that Florida would promul-
gate and comply with a numerical state water quality stan-
dard for phosphorus. If the state defaulted, the statute man-
dated that a 10 parts per billion (ppb) criterion would be-
come effective.142

In 2005, the Miccosukee Tribe (whom Dexter Lehtinen
now represents) filed suit, arguing that the state was in viola-
tion of the consent decree.143 The complaint had alleged vio-
lations of the previous narrative state standard for nutrients,
which prohibits pollution causing “an imbalance in natural
populations of aquatic flora and fauna.”144 As the District’s
regular reports show, considerable progress has been made
in Everglades water quality, derived from construction of
stormwater treatment areas, changes in agricultural prac-
tices in the EAA (mandatory best management practices),
and the like.145 But Judge Federico Moreno ruled in June
2005 that two high phosphorus readings in Loxahatchee
Wildlife Refuge put the state in violation of the consent de-
cree and ordered a hearing on remedies.146 The court or-
dered the special master to hold a hearing and recommend
remedies, emphasizing the need for the parties to propose
“specific acts to be performed and specific dates by when
those acts must be completed.”147

The role of the district court overseeing this decree on
Everglades restoration, like any deus ex machina, can be de-
terminative but is contrived and artificial.148 For general au-
diences outside Everglades afficionados, the court is the
good cop and there to ensure restoration from the recalci-
trant. As a congressional spokesperson for members of the
U.S. House of Representatives said in May 2006, “They
don’t want the state in any way, shape or form to weasel out
of the consent decree.”149 Florida’s governor, on the other
hand, has explained, “It’s an unnatural position for a federal
judge to be responsible for the administering of state law.
I’m generally against that across the board.”150
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In any event, even the popular press in South Florida has
caught on that no one really knows what the consequences
of the state’s “violation” of timetables set in the decree back
in the early 1990s will be, e.g., a reshaping to restoration
plans by court injunction or “levying fines.”151 In April
2006, before Judge Moreno’s special master John Barkett,
the state argued that the formula devised 14 years ago for
monthly measurements in Loxahatchee Wildlife Refuge is
“fatally flawed,” showing a precipitous drop in phosphorus
concentrations despite a huge surge in pollution flows after
two years of hurricanes.152 Ironically, the state used this to
urge the court to not order further remedy for the “viola-
tions,” which the judge found in 2005, until the state’s entire
60,000-acre system of stormwater treatment areas has been
“optimized,” which is not expected to happen until 2015.153

The federal court released Barkett’s Report in July 2006.
While it did not recommend any sanctions or additional
remedies because of past violations, neither did it recom-
mend changes in the measurement methods or the compli-
ance deadlines, including an important deadline for the
meeting of water quality standards by the end of 2006.154

X. Everglades Restoration: Phosphorus Mitigation or
EM?

All agree that one of the major ecosystem changes of con-
cern for the Everglades has been phosphorus. It was not sur-
prising, therefore, that the United States’Everglades lawsuit
against Florida focused on the changes on federal lands such
as Everglades National Park that resulted from increased
concentrations of phosphorus—changing the ecology of the
“sawgrass prairie” to that of cattails.155 Moreover, no one
can dispute that the increase in phosphorus is associated
with the conversion of Everglades land in the environs of
Lake Okeechobee to agricultural production, especially
sugar production.156 Economists therefore associate de-
struction of the Everglades with congressional price sup-
ports that artificially encourage domestic sugar produc-
tion.157 Environmentalists therefore advocate the imposi-
tion of the costs of restoration on the sugar industry, through

taxes or environmental liability.158 According to public and
media perception, therefore, a long-term remedy is to elimi-
nate the use of phosphorus fertilizer, or better yet “Big
Sugar” altogether, in the EAA.159 The caricature is that the
elimination of the use of phosphorus fertilizer will lead to
reduction of phosphorus levels to preagriculture levels.

One problem with this public and media caricature is its
misperception of the soil chemistry that has led to the in-
creased phosphorus concentrations in Everglades water. In
reality, some of the increased levels of phosphorus in Ever-
glades waters results from the compaction and oxidation of
soil rather than the application of fertilizer.160 Of course, this
is especially apparent for areas of the Everglades more dis-
tant from the sugar cane fields, where there are also in-
creased phosphorus levels.161 “Upon organic matter oxida-
tion, large quantities of nutrients may be released into the
soil solution reducing off-site water quality.”162 These are
anthropogenic causes, but not always agricultural causes.163

In other words, some of the Everglades’problem with phos-
phorus may be attributed to past clearcutting of Florida’s cy-
prus forests and more recent clearing of Everglades lands
for agricultural or other purposes rather than to the applica-
tion of fertilizers. Because of the buildup of phosphorus in
lake sediments and elsewhere, total elimination of phospho-
rus fertilizer could not, even theoretically, restore phospho-
rus to “natural” levels, even in the EAA. Nonetheless, the
importance of soil oxidation to the Everglades phosphorus
story is almost invariably missing from media descriptions
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of the problem.164 This is not to say, of course, that fertilizer
application has not contributed to the increase in phospho-
rus levels.165

So why does the “fertilizer” myth persist in the public and
media consciousness? And why is there such a deep suspi-
cion of the state of Florida’s motivations regarding the con-
sent decree? An adequate explanation probably needs to go
beyond the unavailability of the science of hydrogeology or
soil chemistry to the average citizen. Everglades restoration
often becomes a “polluter should pay” story. While Gover-
nor Chiles’ Commission for a Sustainable South was devel-
oping its consensus about Everglades restoration in the
1990s, environmentalists fought a public battle with “big
sugar” over a tax on sugar to pay for restoration.166 While
Everglades “pollution” is as much the result of urban devel-
opment and flood control as agricultural production, the
urge to find a “polluter” responsible (other than ourselves)
for the destruction of the ecosystem continues to loom large
for environmentalists, newspapers, and the general pub-
lic.167 The media story that “big sugar” or the state caused

and is therefore responsible for “Everglades pollution” in-
fluences public perception. The truth, of course, is what
Pogo of the comic strips told his friend Albert Alligator,
“We have met the enemy, and he is us.”168 Or, to return to the
parable, all the guests—Floridians, Disney World tourists,
and sugar consumers—are contributors.

Within the law reviews, a battle currently wages over the
term “ecosystem management.” Profs. J.B. Ruhl and Bruce
Pardy, for example, have exchanged parries over a period of
several months in the Pace Environmental Law Review.169

Professor Pardy’s latest parry provides a flavor:

EM is a choice. There are other choices, too. Those who
advocate EM should be expected to justify, coherently
and persuasively, why it is the best of the choices—why
it is necessary to place environmental futures in the
hands of a professional elite empowered to shape condi-
tions one ecosystem at a time as it sees fit according to its
own technical or political judgment. Environmental
managers are not even subject to the same systemic limi-
tations as judges, because EM’s main premise is that ev-
ery decision is unique and, therefore, there is no room for
the notion of precedent, and no such thing as a general
rule. EM prevents environmental law from becoming a
coherent, predictable discipline. The most effective ex-
cuse for arbitrary environmental decisions is to maintain
at the outset that each case must be based on its own par-
ticular circumstances. In other words, the best way to ac-
quire undemocratic control over environmental condi-
tions is to insist that EM is inevitable.170

This debate has an all too familiar ring to those who liti-
gated Comprehensive Environmental Response, Compen-
sation, and Liability Act (CERCLA)171 cases in the last cen-
tury—the attempt to adapt regulatory tools designed for
other purposes to remediation. The problem in that context
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164. E.g., Sanjida O’Connell, Science and Technology: A Bittersweet
Harvest; Our Insatiable Appetite Is Causing Massive Environmen-
tal Damage to Some of the World’s Most Complex and Delicate Eco-
systems, The Independent (London), Dec. 8, 2004, at 8-9, avail-
able at 2004 WL 13446649 (“Phosphorus and nitrates from fertilis-
ers used for sugar cane have been pouring into drainage canals and
thus into national parks. As a result of the extra fertilizers, species
such as cattails, a native grass, have grown rampantly, choking the
Everglades and preventing wading birds from feeding.”); Brendan
Farrington, 4-Year Drought Latest Burden for Florida’s Lake
Okeechobee; Competing Demands Make Environmental Woes Hard
to Fix, Wash. Post, June 3, 2001, at A4 (attributing phosphorus pol-
lution in Lake Okeechobee to fertilizer from agriculture and
surburbia); William Booth, The Everglades Forever? Critics Say
Cleanup Act Is Sweet Deal for Sugar, Wash. Post, May 3, 1994, at
A1 (“At the heart of the plan are 40,000 acres of newly created filter-
ing marshes, which are being designed to “absorb” fertilizers from
the farm runoff choking the Everglades.”).

165. McCormick et al., supra note 161, at 3-24. (“In the Refuge and
WCA-2A, elevated TP concentrations are associated primarily with
increased [phosphorus] loading from canal waters and have been
linked directly to the use of fertilizer (Zielinski et al., 1997).”);
Yongshan Wan, Effectiveness of Best Management of Practices, Re-
sponses to Public and Peer Review Comments, in South Florida

Water Management District Everglades Consolidated

Report (2004) app. 1, A1-3e-2 (public and peer review panel com-
ments), available at http://www.sfwmd.gov/org/ema/everglades/
consolidated_01/appendix%2001/A01-3e.pdf (“[S]oil mineraliza-
tion and fertilization are both significant P sources for the EAA, and
their relative contribution depends largely on crops and soil condi-
tions.”). Farmers, moreover, would look to find a more remote cause
of the problem than soil oxidation, such as the “big old mines” in
central Florida. See Carter, supra note 102, at 189.

166. E.g., David Olinger, Butterworth: Bill Big Sugar for the Everglades,
St. Petersburg Times, Nov. 13, 1996, at 1B, available at 1996
WLNR 2356401 (“Many, but not all, of those costs are intended to be
spent on reducing phosphorus, a fertilizer from sugar fields that al-
ters downstream plant growth in the Everglades.”); Jan
Hollingsworth, Everglades Restoration to Continue, Tampa Tri-

bune, Nov. 7, 1996, at 1 (“Studies indicate that sugar farms contrib-
ute 47 percent to 75 percent of the phosphorus-based fertilizer flow-
ing into the glades.”); David Beard & Neil Santaniello, Florida
Voters Reject Sugar Tax: Industry’s Ad Blitz Pays Off at the Polls,
Sun-Sentinel (Ft. Lauderdale), Nov. 6, 1996, at 1A; Jan
Hollingsworth, Sugar Fee Foes Fighting to Bitter End, Tampa Tri-

bune, Nov. 3, 1996, at 1 (“Taxpayers already are paying more than
80 percent of the cost of filtering phosphorus-based fertilizer out of
water flowing from sugar farms into the Everglades.”).

167. See, e.g., Mike Clary, A Bittersweet Tale: Economic Pressures Put
Florida’s Powerful Sugar Industry at a Crossroads, Sun-Sentinel

(Ft. Lauderdale), Apr. 25, 2004, at 1A:

Environmentalists paint the industry as rapacious exploiters,
using a publicly funded flood-control system for private gain.

“They operate like the Mafia or a motorcycle gang, ignoring
any code of civil conduct,” said David Guest, a Tallahassee
lawyer who represents the Sierra Club and other environmen-
talists. Consumer groups charge that sugar is costly to health
and to household budgets. According to a recent General Ac-
counting Office study, quotas and the price supports to cane
and beet farmers add $1.9 billion a year to the overall food bill
of average Americans while helping make the nation the fat-
test on Earth.

168. See I Go Pogo, We Have Met, http://www.igopogo.com/we_have_
met.htm (last visited July 19, 2006). This webpage explains the ori-
gins of the Pogo quote as follows:

Walt Kelly first used the quote “We Have Met The Enemy
and He Is Us” on a poster for Earth Day in 1970. . . . In 1971,
he did a two panel version with Pogo and Porky in a trash
filled swamp. This is the only example I know of with a bal-
loon, indicating Pogo responding to Porky with “YEP, SON,
WE HAVE MET THE ENEMY AND HE IS US.” In 1972, it
was the title of a book, Pogo: We Have Met the Enemy and He
Is Us.

The official Pogo website is Welcome to Pogo’s Website, http://www.
pogopossum.com/ (last visited July 19, 2006).

169. Bruce Pardy, Changing Nature: The Myth of the Inevitability of Eco-
system Management (Changing Nature), 20 Pace Envtl. L. Rev.

675 (2003); J.B. Ruhl, The Myth of What Is Inevitable Under Ecosys-
tem Management: A Response to Pardy, 21 Pace Envtl. L. Rev.

3154 (2004); Bruce Pardy, Ecosystem Management in Question: A
Reply to Ruhl, 23 Pace Envtl. L. Rev. 209 (2006) [hereinafter Eco-
system Management in Question]; see generally Robert B. Keiter,
Ecological Restoration and the Public Lands: Toward a More Natu-
ral Order, 33 ELR 10443 (June 2003).

170. Pardy, Ecosystem Management in Question, supra note 169, at 217.

171. 42 U.S.C. §§9601-9675, ELR Stat. CERCLA §§101-405.
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was the need to accommodate the remedial goals at a partic-
ular Superfund site, with its particular set of complex envi-
ronmental conditions on the ground, with “environmental”
goals and objectives embodied in regulatory and permitting
requirements under laws other than the remedial CERCLA
statute. In Superfund parlance, this became known as the
“how clean is clean” or the Applicable or Relevant and Ap-
propriate Requirements (ARARs) issue.172 EPA developed
ARARs policy in its revisions to CERCLA’s principal regu-
lation, the national contingency plan, in 1985 and in the
1986 amendments to CERCLA, the Superfund Amend-
ments and Reauthorization Act.173

The PIRs prepared for CERP projects typically contain a
chapter of “compliance” with environmental laws that is
separate and apart from the interim goals and other internal
CERP evaluative methods. CERP’s programmatic regula-
tions require the Corps to “comply with all applicable Fed-
eral, State, and tribal laws” in a PIR.174 The state of Florida,
in turn, has linked the participation in a CERP project of the
nonfederal sponsor, the District, to specific findings in a
PIR. CERPRA, under Florida law, requires the District to
convene a “preapplication conference with all state and fed-
eral agencies with applicable regulatory jurisdiction.”175

The District must “determine with reasonable certainty that
all project components are consistent with applicable laws
and regulations, and can be permitted and operated as pro-
posed.”176 This has led some impatient commentators to ar-
gue that the potential for interference with restoration ef-
forts through permitting challenges and litigation is so seri-
ous that Congress should exempt CERP and other water-
shed restoration projects from federal regulatory require-
ments and that the state should consolidate its regulatory re-
quirements for such projects into one law.177

While CERCLA channels judicial review of EPA reme-
dial actions into federal court, CERP, in effect, diffuses judi-
cial review of Everglades restoration decisions into multiple
challenges, mostly in state court, despite the existing federal
consent decree concerning aspects of Everglades restora-
tion. CERP might benefit from a federal “waiver” authority
similar to CERCLA §121(f) for situations in which it be-
comes too irrational, inefficient, or costly for a restoration
project to accommodate regulatory standards devised for
other purposes. Sometimes, society must stop trying to fit
the square peg into the round hole.178 Moreover, CERP
would benefit from federal control of court jurisdiction,
similar to CERCLA §113(h), to rationalize judicial review

of agency decisions and to ensure that litigation does not un-
reasonably delay restoration projects.179

XI. Conclusion: “The Best-Laid Schemes”180

“All is flux, nothing stays still . . . . Nothing endures
but change.”181

As restoration of the Everglades unfolds over the next sev-
eral decades, surprise and adaptation are inevitable. Earlier
this year project managers had to cap many irrigation wells
drilled into the Floridan aquifer in a citrus grove being con-
verted to a water preserve area.182 Later, the District found
the remains of a giant sloth in excavations for another reser-
voir.183 In May alligators attacked and killed women in sev-
eral locations around Florida, for the first time in recent
memory.184 Discovery of abandoned hazardous materials
has become so frequent in Everglades excavations that the
District’s executive director has complained about her own
individual potential CERCLA liability.185 All of these were
site-specific surprises calling for site-specific solutions. To
call this ecosystem management, however, does seems a bit
arrogant.186 Perhaps there is a better term.

The expected, however, is difficult enough. Hundreds
more guests arrive every day for the South Florida party.
The trucks come on the half hour; hopefully, the paper plates
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visited July 19, 2006).

183. News Release, Randy Smith & Roberto Fabricio, Bones From An-
cient Giant Sloth Discovered at Everglades Construction Site (Apr.
10, 2006), available at http://www.sfwmd.gov/newsr/3_newsrel.
html.

184. See Phil Davis, Congressman Calls for More Gator Trappers, As-
sociated Press, May 20, 2006, available at http://www.ocala.com/
apps/pbcs.dll/article?AID=/20060520/NEWS/60520007/1002/
News:

Tension between Floridians and alligators has reached a fe-
vered pitch this week after three women were killed by alliga-
tors [in central and South Florida]. Authorities said they have
trapped and killed the alligators responsible for the at-
tacks. . . . Before the recent attacks, only 17 alligator-related
deaths had been recorded in Florida since 1948, the Florida
Fish and Wildlife Commission reported. Authorities said
there is no pattern or common element in the attacks.

185. Carol Wehle, the District’s executive director, complained publicly
about this at the meeting of the South Florida Ecosystem Restoration
Task Force at the Anne Kolb Nature Center, West Lake Park,
Broward County, Florida, on May 17, 2006. She complained in the
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L. Rev. 729, 737 (2001); Light, supra note 45, at 171.
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won’t leak too badly and there won’t be too many spills.187

The guests must have their glasses full. Whether the deus ex
machina will order the waiter also to change the water into
wine is a party parable for another day.188
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187. Cf. Valerie Bauerlein & Avery Johnson, Government Predicts Bad

Hurricane Season, Wall St. J., May 23, 2006, at D1.

188. Cf. John 2:1-4 (New International Version):

On the third day a wedding took place at Cana in Galilee. Je-
sus’ mother was there, and Jesus and his disciples had also
been invited to the wedding. When the wine was gone, Je-
sus’ mother said to him, “They have no wine.” Dear woman,
“why do you involve me?” Jesus replied. “My time has not
yet come.”
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