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Endangered Green Reports: “Cumulative Materiality” in Corporate
Environmental Disclosure After Sarbanes-Oxley

by Mitchell F. Crusto

Editors’Summary: This Article describes the current state of the U.S. Securities
and Exchange Commission's financial reporting requirements of corporate
environmental liabilities and risks. The difficulty in quantifying these liabili-
ties to meet the “materiality ” standard under the Sarbanes-Oxley Act has led
to a proposal by the American Society of Testing and Materials (ASTM) to cu-
mulatively assess the financial impact of a company s environmental liabili-
ties. The author advocates adoption of the ASTM s cumulative materiality stan-
dard as a more uniform, consistent benchmark instead of the current use of
voluntarily published green reports. This Article is reprinted from the Harvard

Journal on Legislation.

Recent corporate financial scandals involving Enron
Corporation, WorldCom, Arthur Andersen, and oth-
ers have heightened awareness of the need to revisit corpo-
rate accountability. Congressional response in the form of
the passage of the Sarbanes-Oxley Act of 2002 raises
questions about the transparency of corporate environ-
mental disclosure.

Over the years, corporations have selectively disclosed
their environmental performance. In the past, corporate en-
vironmental disclosure was driven by three things: environ-
mental compliance statutes, federal securities law, and pub-
lic relations. Corporations sought to positively influence in-
vestor and public opinion of their environmental record
through the use of the “green report”; typically a glossy, un-
audited showcase of corporate environmental good deeds.
However, the Enron scandal and Sarbanes-Oxley are likely
to change what corporations disclose as to their environ-
mental matters.

This Article explores the impact that post-Enron corpo-
rate reform, and specifically Sarbanes-Oxley, has had on
corporate environmental financial disclosure, particularly
green reports. Part I provides an overview of the current en-
vironmental disclosure landscape and pressure for reform
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after Sarbanes-Oxley. Part II details the shortcomings of
corporate, investor, and regulatory efforts to encourage cor-
porate compliance with environmental regulations, creating
aneed for more accurate environmental disclosure. Part 111
describes the current demand for a heightened standard of
corporate environmental disclosure and the U.S. Securities
and Exchange Commission’s (SEC’s) attempts at establish-
ing a satisfactory disclosure standard. Part IV analyzes the
central feature of a current corporate environmental disclo-
sure proposal developed and presented by the American So-
ciety of Testing and Materials (ASTM), which would re-
quire a cumulative assessment of the financial impact of all
environmental liabilities for “materiality.” This cumulative
materiality standard (CMS), if adopted, would replace the
present SEC standard of materiality for each proceeding or
liability. The author concludes that while Sarbanes-Oxley
does not expressly address corporate environmental disclo-
sure, large economic entities, including publicly traded cor-
porations and the federal government, should adopt the
ASTM CMS over voluntarily published green reports.

I. The Demise of Voluntary Corporate Environmental
Disclosure or Green Reports After Enron Reforms?

Recent corporate financial scandals involving Enron,
WorldCom, Arthur Andersen and others have led to the pas-
sage of significant legislation affecting, inter alia, corporate
financial disclosure.” These recent financial reporting scan-

1. See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745
(2002); see also Philip E. Karmel, SEC Disclosure Requirements for
Environmental Liabilities and the Impact of the Sarbanes-Oxley Act,
in NEw SOLUTIONS TO ENVIRONMENTAL PROBLEMS IN BUSINESS
AND REAL ESTATE DEALS 293, 297-98 (Practising Law Inst., Real
Estate Law and Practice Course, Handbook Series, 2003)
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dals raise red flags concerning corporate accountability gen-
erally and partlcularly question the future of corporate envi-
ronmental disclosure.” While Sarbanes-Oxley does not di-
rectly speak to corporate environmental disclosure, it is im-
portant to those disclosures for several reasons. By directing
chief executive officers (CEOs) to certify their company’s
financial statements, Sarbanes- Oxley heightens the stan-
dard for all corporate disclosures.’ In addition, Sarbanes-
Oxley creates a new oversight board that will promote more
exacting, 1ndependent accounting principles to guide cor-
porate disclosures.* More importantly, Sarbanes-Oxley rep-
resents a milestone in corporate disclosures from fuzzy cor-
porate disclosure standards to those promoting transpar-
ency.’ Because of all this, now is an (jpproprlate time, espe-
cially for the environmental lawyer to reconsider corpo-
rate environmental dlsclosure in light of recent changes in
corporate accountability.’

A. Seminal Study of Corporate Environmental Disclosure

There is a dearth of academic work relating to corporate en-
vironmental disclosure after Sarbanes-Oxley. The few pub-
lished articles appear in professional Journals written by
knowledgeable lawyers and accountants.® Most of these ar-
ticles have a similarity to them; they review the history of re-
cent developments in corporate environmental disclosure,

(“Sarbanes-Oxley . .. was prompted largely by the Enron meltdown,
which resulted from its failure to disclose facts that were important
for an understanding of the substance of its transactions with off-bal-
ance sheet entities.”); see generally In re Enron Corp. Sec., Deriva-
tive & Erisa Lit., 235 F. Supp. 2d 549 (S.D. Tex. 2002) (providing
details into the scandal that lead to the passage of Sarbanes-Oxley);
American Inst. of Certified Pub. Accountants, Summary of Sar-
banes-Oxley Act of 2002, at http://www.aicpa.org/info/sarbanes_
oxley_summary.htm (last visited Mar. 12, 2005) (presenting a sum-
mary of Sarbanes-Oxley).

2. A number of excellent articles have recently been published (usually
written by practicing attorneys) on the importance of viewing corpo-
rate environmental disclosure in light of the Enron-era scandals. See,
e.g., Andrew N. Davis & Stephen J. Humes, Environmental Disclo-
sures After Sarbanes-Oxley, PRAC. Law., June 2004, at 19, 20
(“Although Sarbanes-Oxley has not yet mandated that the [SEC]
amend the environmental disclosure rules, the legal context within
which they must now be read has changed significantly.”); see also
Karmel, supra note 1, at 297-98 (“[Sarbanes-Oxley’s] scope is
much broader . . . and requires the SEC to engage in a number of
complex rulemakings that will affect all SEC disclosure documents
and the bar.”).

. See 15 US.C.A. §7241.
. See id. §§7211, 7213.
. See discussion infra notes 107-12.

(2N B SOV

. See Karmel, supranote 1, at 298,315, 319 (noting that the two provi-
sions “most likely to affect environmental practitioners” are new
rules requiring disclosure of off-balance sheet arrangements and re-
porting of material violations to a company’s chief legal officer or
chief executive officer (CEO)); see also SEC, Disclosure in Man-
agement’s Discussion and Analysis About Off-Balance Sheet Ar-
rangements and Aggregate Contractual Obligations, 17 C.F.R.
§§228, 229, 249 (2003); SEC, Implementation of Standards of Pro-
fessional Conduct for Attorneys, 17 C.F.R. §205 (2003); Pamela R.
Esterman, Ethical Issues in Environmental Law, ALI-ABA Course
of Study, Environmental Law, 333, 335 (Feb. 11-13, 2004) (“Al-
though the ethical problems faced by environmental lawyers are not
unique, the issues posed are often exacerbated by the nature of the
practice, with its technical and scientific aspects, its political over-
tones, and its significant implications for public health and safety.”).

7. For a companion article, see Mitchell F. Crusto, Green Business:
Should We Revoke Corporate Charters for Environmental Viola-
tions?, 63 La. L. Rev. 175 (2003).

8. See, e.g., Davis & Humes, supra note 2; Karmel, supra note 1.

NEWS & ANALYSIS

35 ELR 10667

noting how Sarbanes-Oxley will likegy result in a higher
standard of environmental disclosure.

Unfortunately, there is little, if any, critical analysis of in-
creased corporate environmental disclosure in the academy.
This Article hopes to begin a dialogue on the desirability of
an increased standard in corporate environmental disclo-
sure. In doing so, the author acknowledges the work of Prof.
Larry Rlbstem in his recent critical analysis of Sarbanes-
Oxley." This Article aspires to bring Professor Ribstein’s
critical eye to the issue of heightened corporate environ-
mental disclosures.

B. Timely, Relevant Analysis of Corporate Environmental
Disclosure

This Article seeks to evaluate the state of corporate'' envi-
ronmental disclosure. There are three reasons to evaluate
corporate environmental'* disclosure." First, corporate en-
vironmental disclosure is investor-focused. Such disclo-
sures, if not fully and fairly accounted for, could constitute
material errors or omissions in violation of federal securi-

9. See Richard M. Schwartz & Donna Mussio, Environmental Disclo-
sure Requirements Under the Federal Securities Laws, 1424
PLI/Corp. 372, 372-73 (2004) (arguing that the new SEC rules on
certification and material violation reporting “should provide a
strong incentive to ensure that there is a well-documented system to
ensure the accuracy of environmental disclosures and appropriate
consideration and accounting treatment of potential environmental
liabilities™); see also Davis & Humes, supra note 2, at 23 (noting that
risk disclosures filed with the SEC must include “identification of
known and unknown environmental liabilities and risk, including li-
abilities associated with discontinued operations”).

10. Larry E. Ribstein, Market Versus Regulatory Responses to Corpo-
rate Fraud: A Critique of the Sarbanes-Oxley Act of 2002, 28 J.
Corp. L. 1, 36-47 (2002) (critiquing Sarbanes-Oxley’s reliance on
regulation as an inefficient approach to corporation fraud).

11. Corporate is defined as any large business enterprise, including but
not limited to large publicly traded corporations. See LARRY E.
RIBSTEIN & PETER V. LETSOU, BUSINESS ASSOCIATIONS 8 (3d ed.
1996). The term corporate for purposes of this Article includes all
economic entities whose operations have a significant impact on the
environment, regardless of their legal composition, and as such in-
cludes publicly traded corporations, federal and state governments,
limited liability companies, and private, nonpublicly traded entities.
While it is recognized that large publicly traded corporations are un-
der greater legal obligation to disclose financial information to the
investing public, this Article is not limited to legally required dis-
closures for publicly traded corporations under the federal securi-
ties laws.

12. Environmental is defined as environmental, health, and safety mat-
ters, including those regulated under international, federal, state, and
local environmental, health, and safety laws and regulations, as well
as any voluntary industry or entity self-imposed initiatives, such as
the former Chemical Manufacturing Association’s Respon51ble
Care® Program or Monsanto Corporation’s “Monsanto Pledge.” See
RicHARD J. MAHONEY, A COMMITMENT TO GREATNESS 30-39
(1988) (setting goals to create and operate chemical plants that are
environmentally safe for both its employees and its community).
Throughout this Article, the word environmental expressly includes
environmental protection, as well as human health and safety, unless
expressly stated otherwise.

13. Disclosure is defined as publicly published information relating to
an economic entity’s environmental, health, and safety impacts,
including, but not limited to, legal and extra-legal liabilities; en-
vironmental, health, and safety expenditures; product life-cycle
analysis impacts; and reports from other analytical tools to mea-
sure and assess impacts. See Davis & Humes, supra note 2, at
20-23. While most of the following discussion directly relates to
publicly traded corporations under direct control of the SEC, all
large business entities, including the federal government, should
be required to comply with heightened environmental disclo-
sure standards.
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ties regulations."* And even where such omissions do not
technically violate federal security laws, or where the eco-
nomic entity is not subject to federal securities law, pro-
active corporate environmental disclosure serves to bene-
fit investors who have a right to know what investment
risks they are taking.

Second, corporate environmental disclosure is economic
entity-focused. Corporate environmental disclosure, when
properly performed, serves the business interests of the eco-
nomic entity by i 1mprov1ng the entity’s ability to forecast its
financial future." Ifa business entity conducts a truly honest
and thorough financial analysis of its environmental im-
pacts, it will be in a better position to plan its financial fu-
ture. In a worst-case scenario, a business entity may con-
clude that its environmental impacts might be greater than
its assets or projected income.

This economic focus is at the core of a new scholarly dis-
cipline, environmental business, emerging in boardrooms
and classrooms across the nation, which employs prrncrples
of strategic corporate environmental management Corpo—
rate environmental disclosure should be viewed broadly
through a multidisciplinary lens, taking into account legal
compliance, governmental and community relations, and
business management principles. Commentators note that
this new discipline does just that by incorporating principles
of risk reduction, auditing, public accountability, planning,
business practices, commumty and employee involvement,
and cost management.' The tools of this incorporation in-
clude hfe cycle analysis,'® environmental or full-cost ac-
counting,”” international environmental standards such as
the International Organization for Standardlzatlon (ISO)
14000,* sustainable manufacturing,”' pollution prevention

14. See Schwartz & Mussio, supra note 9, at 333 (outlining a host of
SEC requirements regarding the recordation and disclosure of envi-
ronmental loss contingencies, as well as various accounting stan-
dards and guidance documents).

15. See Noah Walley & Bradley Whitehead, It’s Not Easy Being Green,
in HARVARD BUSINESS REVIEW ON BUSINESS AND THE ENVIRON-
MENT 102-03 (2000).

16. See FrRaNK B. FRIEDMAN, PRACTICAL GUIDE TO ENVIRONMENTAL
MANAGEMENT 51 n.1 (8th ed. 2000) (referring to a report that “as of
May 1995, up to 50 business schools and 100 other schools included
‘environmental business’ courses in their curricula” (citing ENV’T
Tobay, May 1995, at 1)).

17. See, e.g., BRADEN R. ALLENBY, INDUSTRIAL EcoLoGy: PoLicy
FRAMEWORK AND IMPLEMENTATION (1999); BRUCE W. PIASECKI
ET AL., ENVIRONMENTAL MANAGEMENT AND BUSINESS STRATEGY:
LEADERSHIP SKILLS FOR THE 21ST CENTURY (1999); Susan J. Colby
etal., The Real Green Issue: Debunking the Myths of Environmental
Management, 2 McKINSEY Q. 132 (1995).

18. Product life-cycle analysis is “a detailed balance sheet of the energy
and material inputs and outputs of a carefully defined system, such as
aproduct, activity, or set of processes [and] encompasses everything
from raw material production to end-of-life alternatives such as in-
cineration . . . to better understand the full environmental cost of pro-
duction . . . .” FRIEDMAN, supra note 16, at 82 & nn.127-28.

19. Full-cost accounting, activity-based costing, and the Eco-Audit are
attempts to take an accounting-based strategy to environmental
management by first adding a cost to environmental expenses and
activities and then making sound management decisions using a
cost-based analysis. See Crusto, supra note 7, at 212; Bryan T.
Downes, Toward Sustainable Communities—Lessons From the Ca-
nadian Experience,31 WILLAMETTE L. REv. 359,383 n.180 (1995).

20. See generally JosepH Cascio, THE ISO 14000 HANDBOOK (1996)
(describing the ISO’s voluntary consensus environmental manage-
ment standards).

21. “Sustainable manufacturing ‘applies the sustainable development
concept to manufacturing . . .” and addresses materials selection, pro-
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strategies,”” and total quality management.” A successful
integration of these tools into a single business strategy is
“strategic environmental management,” or “the pursuit of
competrtlve advantage through envrronmental management
strategies.” * In recent years, many corporations have rec-
ognized the need for implementing strategic env1ronmental
management, including the use of public disclosure.*

The third, and most significant, reason to improve corpo-
rate environmental disclosure is human rights-focused. The
primary and most compelling reason for environmental,
health, and safety laws is the protection of human health and
safety.”® Promoting a better environment through height-
ened corporate environmental disclosure could have the de-
sired effect of enhancing people’s physical and emotional
health and safety by cleaning pollution, reducing toxins, and
producing safer products. Overall, the public, consumers,
and investors are entitled to complete and accurate drsclo—
sure about corporate environmental behavior.”” Without this
information, they are unable to make informed decisions
about which company’s products to support, stock to buy,
and permits to renew.

The three foregoing reasons provide incentive to evaluate
corporate environmental disclosure, and it is timely to do so
now. This analysis comes at a critical time in our nation’s
corporate, political, and environmental history.” Investor
confidence is at an all-time low, as represented by the U.S.
Congress’ recent passage of Sarbanes-Oxley.” Also, Amer-

duction, ‘Market and After-Market,” and full-cost accounting.”
FRIEDMAN, supra note 16, at 84, 111-12.

22. See, e.g., New Jersey Pollution Prevention Act, N.J. ADMIN.
Conpe tit. 7, §1K-4.3(b)(6) (2000) (seeking to encourage compa-
nies’ substitution of pollution prevention for costly waste man-
agement strategies).

23. See Global Environmental Management Initiative (GEMI), Pro-
ceedings—Corporate Quality/Environmental Management: The
First Conference (Washington, D.C., Jan. 9-10, 1991), noted in
FRrRIEDMAN, supra note 16, at 76-79 & n.108.

24. FRIEDMAN, supranote 16, at 73; see, e.g., ALLENBY, supra note 17,
PIASECKI ET AL., supra note 17; Colby et al., supra note 17.

25. See BRUCE SMART, BEYOND COMPLIANCE—A NEW INDUSTRY
VIEW OF THE ENVIRONMENT 188 (1992); GEMI, ENVIRONMENT:
VALUE T0 BUSINESS 49 (1998), available at http://www.gemi.org/
EVTB_001.pdf (last visited Mar. 12, 2005).

26. See generally RACHEL CARSON, SILENT SPRING (1962); JouN KEN-
NETH GALBRAITH, THE AFFLUENT SOCIETY (1958).

27. See ROBERT W. HAMILTON, CORPORATIONS INCLUDING PARTNER-
sHIPS AND LIMITED LiaBILITY CoMPANIES 603-18 (2001) (provid-
ing an overview and excerpts of leading discussions of the corporate
social responsibility debate); Elizabeth Glass Geltman & Andrew E.
Skroback, Environmental Law and Business in the 21st Century: En-
vironmental Activism and the Ethical Investor, 22 J. Corp. L. 465,
466,470 (1997) (pointing out that 76% of Americans consider them-
selves environmentalists (Gallup poll), and that environmental con-
cerns run throughout the corporation, not just management); Robert
W. Hamilton, Corporate Governance in America 1950-2000: Major
Changes But Uncertain Benefits, 25 J. Corp. L. 349,354-57 (2000).
Cf. Michael D. Goldman & Eileen M. Filliben, Corporate Gover-
nance: Current Trends and Likely Developments for the Twenty-
First Century, 25 DEL. J. Corp. L. 683, 700-03 (2000) (noting a
surge in shareholder activism since the 1990s).

28. See Davis & Humes, supra note 2, at 20 (noting that the U.S. General
Accountability Office (GAO) has been studying environmental dis-
closures upon the U.S. Senate’s October 2002 request).

29. See Testimony Concerning Implementation of the Sarbanes-Oxley
Act of 2002 Before the Senate Comm. on Banking, Housing, and Ur-
ban Affairs, 108th Cong. 4-5 (2003) (statement of William H.
Donaldson, Chairman, SEC), available at http://banking.senate.
gov/_files/donaldsn.pdf (last visited Apr. 16, 2005); Lyman P.Q.
Johnson & Mark A. Sides, Corporate Governance and the Sar-
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ican business is facing uncertainty coming out of the recent
economic downturn, highlighting a greater need for accu-
rate and effective financial forecasting and business plan-
ning.*® In addition, some commentators believe that the
present political regime, including the Bush Administra-
tion, a Republican-led Congress, and a conservative-con-
trolled U.S. Supreme Court, has greatly exposed the public
to environmental, health, and safety harms.*’

An evaluation of corporate environmental disclosure is
therefore both important and timely. This is especially true
in light of both the current corporate practice of issuing
quasi- Voluntary disclosure documents known as green re-
ports,® and increased public interest and investor groups’
demand that the critical regulatory SEC disclosure standard
of materiality be heightened.**

banes-Oxley Act: The Sarbanes-Oxley Act and Fiduciary Duties, 30
Wwm. MircHELL L. Rev. 1149, 1153 (2004); John Paul Lucci,
Enron—The Bankruptcy Heard Around the World and the Interna-
tional Ricochet of Sarbanes-Oxley, 67 ALB. L. Rev. 211, 248-49
(2003).

30. See Lucci, supra note 29, at 222-31.

31. See, e.g., R. Randall Kelso, Narcissism, Generation X, the Corpo-
rate Elite, and the Religious Right Within the Modern Republican
Party: A Set of “Friendly” Observations for President Bush, 24
Carpozo L. Rev. 1971, 1991 (2003).

32. Quasi-voluntary is the author’s qualifier for green reports, because
only some of the environmental information disclosed therein is le-
gally required by federal statutes.

33. Green reports are defined as mainly voluntary, annual reports that
large, often publicly traded corporations issue to the public. They
contain some legally mandated environmental, health, and safety
information (such emissions of toxic chemicals), as well as
self-promotional examples of proactive environmental projects
(such as wildlife protection refuges). See, e.g., The Coca-Cola Envi-
ronmental Management System, at www?2.coca-cola.com/citizenship/
eKOsystem.pdf (last visited Apr. 12, 2005); Disney’s Environ-
mentality, at http://corporate.disney.go.com/environmentality/
index.html (last visited Apr. 12, 2005). They usually highlight cor-
porate environmental accomplishments, often while simultaneously
drowning out corporate environmental failures. See David F. Sand &
E. Ariane van Buren, Environmental Disclosure and Performance:
The Benefits of Standardization, 12 CaArRDOZO L. REv. 1347, 1355
(1991); Corporate Reporting, Bus. ENv’T, Aug. 2002, at 6 (citing a
recent KPMG survey showing that 45% of the Global Fortune 500
are preparing environmental, social, or sustainability reports in addi-
tion to their annual financial reports). Many are glossy public rela-
tion pamphlets; none are fully audited according to established stan-
dards. See David W. Case, Legal Considerations in Voluntary Cor-
porate Environmental Reporting, 30 ELR 10375 (May 2000). The
federal government published its own version of a green report with
the Council on Environmental Quality’s Annual Report, published
in accordance with sections of the National Environmental Policy
Act (NEPA) of 1969. See 42 U.S.C. §§4321-4370d, ELR STAT.
NEPA §§2-209; ENVIRONMENTAL QUALITY — THE WORLD WIDE
WEB (1997), available at http://ceq.eh.doe.gov/nepa/reports/1997/
(last visited Apr. 8, 2005).

34. See, e.g., Revised Petition from Jill Ratner, President, Rose Founda-
tion for Communities and the Environment, to Jonathan G. Katz,
Secretary, SEC, SEC File #4-463, at http://www.sec.gov/rules/
petitions/petn4-463.htm (last visited Mar. 12,2005) (urging the SEC
on behalf of the Rose Foundation, a coalition of charitable founda-
tions and socially responsible investment funds, to clarify the con-
cept of materiality with respect to environmental liabilities and com-
pliance with existing disclosure requirements). Materiality involves
the issue of what information publicly traded companies are legally
required to disclose to the public, especially, as relevant here, con-
cerning corporate environmental liabilities from threatened or actual
legal proceedings and the financial costs of environmental compli-
ance with present and emerging governmental laws and regulations.
See SEC Staff Accounting Bulletin (SAB) No. 99, 17 C.F.R. §211
(2004) (containing the most recent authoritative literature on materi-
ality); Davis & Humes, supra note 2, at 20-21.
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IL. Current Corporate, Investor, and Regulatory
Efforts Fail to Promote Corporate Environmental
Compliance

A. Corporate Structure and Corporate Law Hinder
Voluntary Environmental Protection

After the federal government, large corporations™ are the
greatest concentratlon of wealth, resources, and power in
the United States.*® Although some large corporations pro-
mote environmental protection by complying with the 1980
Comprehensive Environmental Response, Compensatron
and Liability Act (CERCLA) or “Superfund” law,”’ corpo-
rate status provides limited liability, which frustrates envi-
ronmental protection by shielding corporations from sanc-
tions for statutory violations. As a result of the ease of main-
taining corporate status, corporations have little or no pres-
sure from incorporating host states to comply fully with
challengmg environmental laws.”® While some unique

“piercing the corporate veil” cases involve federal environ-
mental violations,” a corporation will lose its corporate sta-
tus for VlOl&tlﬂ% env1ronmental laws only in extremely lim-
ited instances.™ That is not to say that corporations do not
face substantial compliance pressures under other federal
and state environmental laws.*

Although corporate laws may place little pressure on cor-
porations to conform to environmental regulations, corpo-
rations may try to comply with environmental laws to serve
shareholder interests. Corporate behav1or is driven by
shareholder return on investment.** Therefore, because en-
vironmental protection might maximize shareholder profits
by reducing the damage future pollution causes under a
cost-benefit analysis, economic self-interest might favor
healthier environmental policies. For example, one Johns
Hopkins Medical Center study showed that spending $27
billion to comply with the Clean Air Act would save Amerl—
can companies up to $110 billion in health care costs.”

While better environmental practices might increase
shareholder profits under a cost-benefit analysis, internal

35. Often referred to as publicly traded or publicly held corporations or
public companies, these business entities are regulated by the SEC.
See generally WiLLIAM L. CARY & MELVIN ARON EISENBERG,
CASES AND MATERIALS ON CORPORATIONS 324-74 (7thed. 1995).

36. For a detailed analysis of corporate structure undermining environ-
mental protection, see Crusto, supra note 7, at 183-88.

37. See 42 U.S.C. §§9601-9675, ELR Stat. CERCLA §§101-405;
EPA’s SuperrUND REPORT (Inside Washington Pubs. 2005),
available at http://www.InsideEPA.com (last visited Mar. 12,
2005); see generally Thomas J. Schoenbaum et al., Superfund and
Hazardous Waste Liability, in ENVIRONMENTAL Poricy Law 583-
706 (4th ed. 2002).

38. See Mark J. Loewenstein, Delaware as Demon: Twenty-Five Years
After Professor Cary’s Polemic, 71 U. Coro. L. Rev. 497, 503-07
(2000).

39. See HAMILTON, supra note 27, at 337-47; see also United States v.
Bestfoods, 524 U.S. 51, 62, 28 ELR 21225 (1998) (recognizing po-
tential shareholder liability in a CERCLA context when “the corpo-
rate form would otherwise be misused to accomplish certain wrong-
ful purposes”).

40. See Crusto, supra note 7, at 188.

41. See id. at 186-87, 221.

42. For a detailed analysis of environmental protection benefitting
shareholders financially, see id. at 175, 240.

43. See Margaret Graham Tebo, Fertile Waters, A.B.A.J., Feb. 2001, at
40-41.
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corporate reforms might mandate environmental compli-
ance as part of the corporate governance movement. In gen-
eral, however, recent attempts at corporate reform appear to
have had httle effect on corporate behavior.* The emer-
gence of “other constituency” or “alternative constituency”
statutes”” that allow corporate management to broaden its
focus beyond maximizing shareholder profits to promoting
employee and community welfare has not led to significant
reform. The American Law Institute’s (ALI’s) Corporate
Governance Project published a 1992 report proposing that
legal compliance becomes a corporate obhgatlon not an
option subject to cost-benefit analysis.*® Additionally, the
ALI Principles of Corporate Governance (Principles) en-
couraged corporations to devote reasonable resources to
public welfare and humanitarian, educational, and philan-
thropic purposes.*’ If followed, the ALI Prmczples could
thus encourage environmental protection compliance and
reporting even if the cost-benefit analysis does not favor
compliance. While it was expected that the Principles
would have a profound effect on corporate law, in fact, “i
influence on the long -term development of corporation law
is still unclear.”

Overall, there are systemic and structural reasons why
publicly traded corporations are not proactive when it co-
mes to environmental disclosures. They are concentrations
of wealth and power, and their protections under the rules of
corporate law make them impervious to change. Because
corporate purpose is too narrowly focused on enhancing
shareholder value, legal compliance is considered an option
and not a mandate. Corporate law also shields shareholders
from environmental liability by the limited liability doc-
trine. Although some recent developments support greater
input into corporate decisionmaking, many features of U.S.
corporate law hinder environmental protection, and there
is thus a great need to promote more accurate environmen-
tal disclosure.

B. Investment Community Fails to Change Corporate
Environmental Behavior

Although corporate law fails to promote environmental pro-
tection, corporatlons are influenced by other factors, such as
investor opinion.*’ Many investors have promoted socially
responsible corporate principles, including environmental
protection.” Since undisclosed liabilities can deflate stock

44. For adetailed analysis of corporate governance reforms failing to in-
crease environmental compliance, see Crusto, supra note 7, at
193-95.

45. See HAMILTON, supra note 27, at 615.

46. See ALI, PrINCIPLES OF CORPORATE GOVERNANCE §2.01 cmt. g
(1992) [hereinafter PRINCIPLES]. For a critique of PRINCIPLES, see
Doucras M. BransoN, CORPORATE (GOVERNANCE (1993). See
generally CHARLES HANSEN, A GUIDE TO THE AMERICAN LAw
INSTITUTE CORPORATE GOVERNANCE PrOJECT 1-7 (1995) (provid-
ing background on the Principles).

47. See PRINCIPLES, supra note 46, §2.01(b)(2) and (3).

48. HAMILTON, supra note 27, at 237 (noting that as of the summer of
2000, the Principles had been cited only 50 times by state appellate
courts and 23 times by federal appellate courts).

49. See CARY & EISENBERG, supra note 35, at 249-50; see also Investor
Responsibility Research Center, at http://www.irrc.com (last visited
Mar. 12, 2005). For a detailed analysis of shareholder proposals to
increase environmental compliance, see Crusto, supra note 7, at
224-26.

50. See HAMILTON, supra note 27, at 623-33.
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trading value due to the expenses of environmental compli-
ance, shareholders demand more disclosure on environmen-
tal policies.

For example, over 60 companies have endorsed the
Coalition for Env1ronmenta11y Responsible Economies
(CERES) Principles,”" a series of environmental protection
pledges that were originally introduced as the Valdez Princi-
ples in 1989 by a partnershlp of environmental groups and
institutional investors.”> The annual CERES report is dis-
tributed to mutual funds and investors with the intent of in-
creasing investment in socially responsible companies.”
Following this model of ethical investing, recent share-
holder proposals have ranged from general calls for compa-
nies to adopt environmental Values to specific demands for
environmental compliance.”* Despite continuing share-
holder demand for corporate environmental change, such
proposals generally fail to win full shareholder approval,
and investors have had 11tt1e success in reforming corporate
environmental practrces > Investor pressure to nudge or
force corporations to act in an environmentally friendly
manner, however, may have influenced the present trend of
self-regulation by corporations.

C. The U.S. Environmental Protection Agency (EPA) Has
Failed to Systemically Change Corporate Environmental
Behavior

In the last century, the federal government has regulated cor-
porate environmental compliance through EPA, the federal
agency primarily responsrble for protecting human health
and the environment.”" EPA regulation is flawed, however,
because it might deter qualified individuals from seeking
to work for a company with the threat of liability, and both
civil fines and criminal sanctions have generally failed to
induce environmental compliance. Since civil and crimi-
nal efforts are ineffective, EPA has experimented with al-
ternatives to regulation, such as the Environmental Leader-
ship Program, a voluntary partnership between the agency
and participating corporations designed “to encourage and
publicly recognize environmental leadership and promote
pollution prevention.””®

Although these innovative nonregulatory programs may
help encourage environmental compliance, EPA’s general

51. See CERES, Coalition and Companies, at http://www.ceres.org/
coalitionandcompanies/company_list.php (last visited Apr. 17,
2005) (listing over 60 endorsing companies, including several For-
tune 500 corporations).

52. See MELVIN ARON EISENBERG, CORPORATIONS AND OTHER Busi-
NESS ORGANIZATIONS 313-27 (2000); CERES, About Us, at http://
www.ceres.org/ceres/about.php (last visited Apr. 17, 2005) (de-
scribing the history and function of CERES).

53. See http://www.ceres.org/ceres/about.php (last visited Apr. 17,
2005) (describing CERES’ role in promoting more disclosure and
corporate accountability).

54. See Geltman & Skroback, supra note 27, at 468.
55. See HAMILTON, supra note 27, at 623-33.
56. See discussion infra Part I11.A.1.

57. See Crusto, supra note 7, at 222-24 (providing a detailed analysis of
EPA efforts to push for corporate environmental compliance).

58. Environmental Leadership Program, 58 Fed. Reg. 4802 (Jan. 15,
1993). EPA has established other initiatives for changing corporate
environmental behavior, including Project XL, Energy Star, and
other “partnership” projects. See Industry Partnerships, at www.
epa.gov/epahome/industry.htm (last visited Mar. 12, 2005) (detail-
ing voluntary industry programs seeking to promote cost-effective
environmental protection).
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regulatory functions may be ill suited to change corporate
practices. Since civil and criminal sanctions have not sub-
stantially altered corporate behavior, EPA has largely failed
to engender corporate environmental compliance.

I11. The Demand for a Heightened Standard of
Corporate Environmental Disclosure

A. Various Sources of Recent Demand for a Heightened
Disclosure Standard

In the three years since the passage of Sarbanes-Oxley,
many corporate constituents have argued the need for
heightening the standard of corporate environmental disclo-
sure, based upon a discrepancy between the cost of environ-
mental compliance and the cost of corporate dlsclosure of
environmental expenditures and liabilities.” These de-
mands have come from public interest groups, institutional
investors, the insurance industry, standard-setting organiza-
tions, mdustry itself, EPA, and even Congress.

There is growing activism® among institutional inves-
tors®" in publicly traded corporations demanding that t corpo-
rations disclose more environmental information.®> Many
active investor groups are promoting greater environmental
disclosure nationally and 1nternatronally, including the
Council on Economic Priorities (CEP)* and the Investor
Responsibility Research Center (IRRC).** On July 23,2004,
the IRRC released an investor guide outlining spemﬁc strat-
egies for addressing the financial rrsks and investment op-
portunities posed by global warming.’

59. See Richard M. Schwartz & Donna Mussio, Environmental Due Dil-
igence for Securities Offerings, in PRE-CONFERENCE BRIEFING TO
THE 35TH ANNUAL INSTITUTE ON SECURITIES REGULATION:
COUNSELOR OR ENFORCER? THE ROLE OF THE CORPORATE LAw-
YER PosT SARBANES-OXLEY (Practising Law Inst., Corporate Law
and Practice Course, Handbook Series, PLI Order No. BO-01 NC
509, 512-17, 2003) (citing and describing a list of sources and ac-
tions that show increased scrutiny of environmental disclosure in re-
cent years).

60. See CARY & EISENBERG, supra note 35, 247-54 (discussing investor
activism, particularly as to shareholders).

61. Institutional investors are institutions such as public and private pen-
sion funds, investment companies (including mutual funds), insur-
ance companies, bank and trust companies, and foundations that in-
vest in publicly traded companies. Over the last several years, there
has been an increased concentration of shareholdings in publicly
traded corporations “due to the dramatic increase of shareholdings
by institutional investors.” CARY & EISENBERG, supra note 35, at
244-45.

62. See INVESTOR RESPONSIBILITY RESEARCH CENTER, ENVIRON-
MENT: MANAGEMENT AND REPORTING 2004, at 3 (2004) (reporting
that proponents of increased environmental management and disclo-
sure submitted 25 corporate resolutions in 2003, and 19 resolutions
in 2004); Clifford Rechtshaffen, Deterrence Versus Cooperation
and the Evolving Theory of Environmental Enforcement, 71 S. CAL.
L. Rev. 1181, 1248-49 (1998).

63. The Council on Economic Priorities is a socially responsible corpo-
rate watchdog who has over the years issued detailed, but sometimes
inaccurate, environmental reports on corporations. See Council on
Economic Priorities, at http://www.cepnyc.org/ccawin2000.htm
(last visited Mar. 12, 2005); FRIEDMAN, supra note 16, at 156.

64. The IRRC considers itself “the worldwide leader in investor and cor-
porate responsibility research and services [and] the oldest and the
largest company . . . supporting good corporate governance.”
Message from Linda Crompton, President and CEO, at http://www.
irrc.com/company/company_home.htm (last visited Mar. 12, 2005).

65. See IRRC, INVESTOR GUIDE TO CLIMATE RiISK (2004), available
at http://www.irrc.com/resources/ClimateGuide.pdf (last visited
Mar. 12, 2005) (noting its commission by CERES, “a coalition
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Many other institutional investors have engaged in simi-
lar activities promoting greater corporate environmental
disclosure, such as the Carbon Disclosure Project (CDP), a

coordlnatrng secretariat” for 143 institutional investors
with assets of $20 trillion.*® In May 2002, November 2003,
and again in February 2005, the CDP wrote to the 500 larg—
est companies in the world (by market capitalization), re-
questing disclosure of investment information concerning
greenhouse gas emissions.”’

On August 21, 2002, the Rose Foundation for Commu-
nities and the Environment, along with 20 environmental
and community foundations (including the Rockefeller
Family Fund) representing over $2 billion in combined as-
sets, submitted a rulemaking petition to the SEC, requesting
that the SEC adopt the ASTM heightened environmental
disclosure standards.®® Along with the petition, the Rose
Foundation released a report documenting how corporate
environmental liabilities can impair shareholder value.”
The Rose Foundation petition supported modifying the
ASTM standards from precatory language to mandatory
language. For example, the proposed rule would read: “Dis-
closure shall be made when an entity believes its environ-
mental liability for an individual circumstance or its envi-
ronmental liability in the aggregate is material” instead of
recommending that drsclosure “should” be made as pro-
vided by ASTM standards.”

The insurance industry also has a lot at stake and has not
been silent on the issue. As noted above, insurance compa-
nies are mal]or institutional investors in publicly traded cor-
porations.”” Inaddition to their role and interest as investors,
insurance companies are interested in corporate environ-
mental disclosure for another reason: their bottom line. As
corporations seek to manage risk through the use of environ-
mental insurance, insurance companies have become very
1nterested in the quahty of corporate environmental disclo-
sure.” Also, as corporations are held liable for environmen-
tal matters, they have sought indemnification from their in-
surance carriers, and “no issue in all of business law has
been more vigorously contested in the last quarter-century”
than environmental liability claims.” As a result, some in-

of investor, environmental, labor, and public interest groups
working together to increase corporate environmental responsi-
bility worldwide”).

66. See Carbon Disclosure Project, About Carbon Disclosure Project, at
http://www.cdproject.net/about.asp (last visited Mar. 12, 2005)
(providing an overview of CDP activities).

67. See id.

68. See Revised Petition from Jill Ratner, supra note 34; see also Wil-
liam Baue, SEC Urged to Strengthen Rules Governing Corporate
Disclosure of Environmental Risks, at http://www.socialfunds.com/
news/article.cgi/article911.html (last visited Mar. 12, 2005).

69. SusaNNAH BLAKE GOODMAN ET AL., THE ENVIRONMENTAL FIDU-
CIARY: THE CASE FOR INCORPORATING ENVIRONMENTAL FACTORS
INTO INVESTMENT MANAGEMENT PoLicIES 3-16 (The Rose Foun-
dation for Communities and the Environment ed., 2002), available
at http://www.rosefdn.org/images/EFreport.pdf (last visited Feb.
15, 2005).

70. See Revised Petition from Jill Ratner, supra note 34; Schwartz &
Mussio, supra note 9, at 383.

71. See CARY & EISENBERG, supra note 35, at 244-45.

72. See Eileen Pleva & Peter Gilbertson, Reconciling Environmental
Disclosure With Environmental Exposure in an Evolving Regula-
tory Climate, A1G ENVIRONMENTAL WHITE PAPER, at http://
erraonline.org/spring2003SEC.htm (last visited Apr. 8, 2005).

73. RoBERT H. JERRY II, UNDERSTANDING INSURANCE LAW 556 n.615
(2002) (citing KENNETH S. ABRAHAM, ENVIRONMENTAL LIABILITY
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surance companies abroad are demanding greater corporate
environmental disclosure.”

Although standard-setting nongovernmental organiza-
tions (NGOs) do not have a financial stake in disclosure re-
form like investors and the insurance industry do, several of
these NGOs have pushed to improve corporate environmen-
tal reporting. In 2002, the ASTM, one of the largest volun-
tary standards development organizations in the world, pub-
lished two benchmark documents: the Standard Guide for
Disclosure of Environmental Liabilities and the Standard
Guide for Estimating Monetary Costs and Liabilities for En-
vironmental Matters.” Their major proposal is to heighten
the SEC’s materiality test for corporate environmental dis-
closure, which would force corporatlons to dlsclose more
information on potential liabilities in the aggregate.”

Another NGO, the ISO, sets voluntary standards by
which companies conduct business in other countries, but
compliance may become mandatory as emerging markets
incorporate ISO standards into their environmental laws.”’
Its newest series of voluntary consensus environmental
management standards, the ISO 14000, may eventually be
adopted uniformly by international corporations, particu-
larly after the United Nations (U.N.) endorsed the stan-
dard.”® The ISO 14000 information may also be used both
internally to improve environmental management and ex-
ternally to 1mprove vendor contracts and access to interna-
tional markets.” EPA has sponsored a demonstration pro-
ject to examine i 8}31&3men‘cat10n of ISO 14000 standards in
the United States.

Beyond assessing NGO standards, EPA has been a con-
stant watchdog over disclosure of both mandatory and vol-
untary corporate environmental matters.® Addmonally, it
has promoted enhanced corporate environmental disclosure
as an essential tool in the development and implementation

INSURANCE Law (1991); Top 1. ZUCKERMAN & MaRrk C.
RASKOFF, ENVIRONMENTAL INSURANCE LITIGATION: LAW AND
PRACTICE (1992)).

74. See Asset Managers Want Large U.K. Firms to Publish Reports,
Bus. ENv’'T, May 2001, at 7 (reporting that in Great Britain, the As-
sociation of British Insurers adopted new guidelines requiring cor-
porations to disclose environmental issues in their annual reports).

75. See ASTM, STANDARD GUIDE FOR DISCLOSURE OF ENVIRONMEN-
TAL LIABILITIES, E-2173-01 (2002), available at http://www.astm.
org (last visited Mar. 12, 2005) [hereinafter DiSCLOSURE GUIDE];
ASTM, STANDARD GUIDE FOR ESTIMATING MONETARY COSTS
AND LIABILITIES FOR ENVIRONMENTAL MATTERS, E-2137-01
(2002), available at http://www.astm.org (last visited Mar. 12,
2005) [hereinafter CosT GUIDE].

76. See discussion infra Part IV.

77. For adetailed analysis of ISO standards, see Crusto, supra note 7, at
214-15.

78. See Donald A. Carr & William L. Thomas, Devising a Compliance
Strategy Under the 1SO 14000 International Environmental Man-
agement Standards, 15 PACE ENvTL. L. REv. 85, 150-65 (1997) (ex-
amining the adoption of corporate compliance programs and ex-
plaining the possibility that compliance will become mandatory);
Craig D. Galli, ISO 14000 and Environmental Management Systems
in a Nutshell, 9 Utan B.J. 15, 15 (1996) (describing the origin of
ISO 14000 and U.N. endorsement).

79. SeeRichard N.L. Andrewsetal., ISO 14001: Greening Management
Systems, in GREENER MANUFACTURING AND OPERATIONS 178,
184-88 (J. Sarkis ed., 2001).

80. See CrAIG P. DiamoND, NSF INT’L, ENVIRONMENTAL MANAGE-
MENT SYSTEM DEMONSTRATION PROJECT: FINAL REPORT 7 (1996),
available at http://'www.p2pays.org/ref/01/00326.pdf (last visited
Mar. 12, 2005).

81. See discussion supra notes 57-58.
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of environmental management systems (EMS).* For exam-
ple, in 1992, EPA created an Environmental Accounting
Project to “encourage and motivate business to understand
the full spectrum of their env1ronmenta1 costs, and integrate
these into decision-making.”®

In an effort to promote more accurate corporate environ-
mental disclosure, EPA has devised means to disclose perti-
nent corporate environmental information to the public.
One such means is a website, the Enforcement and Compli-
ance History Online (ECHO) % This site discloses facility-
level compliance and enforcement 1nformat10n on nearly
800,000 regulated facilities nationwide.*> EPA developed
this site as a means of promoting transparency in corporate
environmental compliance matters.

Congress has also pushed EPA and other agencies to
study environmental disclosure reform. In July 2004, the
U.S. Government Accountability Office (GAO) issued a re-
port in response to a U.S. Senate Committee on Environ-
ment and Public Works request to review the implementa-
tion and effectiveness of the SEC’s environmental reporting
requirements, nonregulatory programs, and interpretative
releases regarding environmental reporting by public cor-
porations.”” The GAO recommended that the SEC organize
and track key information from its review of company fil-
ings to best facilitate analysis, consider creating a publicly
accessible database of comment letters and company re-
sponses, and improve coordination between itself and EPA
on environmental disclosure.*®

B. The Elusive Materiality Standard

A major controversy concerning corporate environmental
disclosures, whether publicly trading corporations are suffi-
ciently accounting for their env1ronmenta1 costs and liabili-
ties, translates into one word: materiality.* In a recent letter
to Sen. Jon S. Corzine (D-N.J.) of the Senate Committee on

82. See ENVIRONMENTAL LAW INST. ET AL., DRIVERS, DESIGNS, AND
CONSEQUENCES OF ENVIRONMENTAL MANAGEMENT SYSTEMS
3, available at http://ndems.cas.unc.edu/document/NDEMS2001
Compendium.pdf (last visited Apr. 8, 2005) [hereinafter DRIVERS];
www.eli.org (last visited Mar. 12, 2005) (seeking to evaluate actual
effects of implementation of enhanced disclosure as an integral part
of an EMS).

83. See U.S.EPA, Environmental Accounting Project, at http://www.
epa.gov/opptintr/acctg (last visited Mar. 12, 2005)

84. U.S.EPA, Enforcement and Compliance History Online, at http://
www.epa.gov/echo (last visited Mar. 12, 2005).

85. See U.S.EPA, ECHO, About the Site, at http://www.epa.gov/echo/
about_site.html (last visited Mar. 12, 2005).

86. Seeid.; Press Release, U.S. EPA, EPA Seeks Comment on Pilot On-
line Tool to Access Facilities” Environmental Compliance 1-2 (Nov.
18, 2002), available at www .epa.gov/echo/info/echopressrelease.
pdf (last visited Apr. 16,2005) (noting that ECHOs goal is to pro-
vide the public direct access to the environmental compliance re-
cord of more than 800,000 regulated facilities nationwide and as-
sist corporations in achieving compliance with their environmen-
tal obligations).

87. See U.S. GAO, ENVIRONMENTAL DiscLosURE: SEC SHouLD Ex-
PLORE WAYS TO IMPROVE TRACKING AND TRANSPARENCY OF IN-
FORMATION, REPORT TO CONGRESSIONAL REQUESTERS (2004)
(GAO-04-808).

88. Seeid. at 36 (“Without more compelling evidence that the disclosure
of environmental information is inadequate [the] SEC should ensure

that it has the information it needs to allocate its oversight resources
and determine where additional guidance might be warranted.”).

89. See SEC SAB No. 99, 17 C.F.R. §211 (2004) (containing the most
recent authoritative literature on materiality).
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Environment and Public Works, the GAO summarized the
matter accordingly:

A matter is material if there is a substantial likelihood
that a reasonable person would consider it important. En-
vironmental risks and liabilities are among the condi-
tions that, if undisclosed, could impair the public’s abil-
ity to make sound investment decisions. For example,
the discovery of extensive hazardous waste contamina-
tion [or] impending environmental regulations could af-
fect a company’s future financial position . . . .

Materiality is a crucial element of the existing report-
ing requirements enforced by the SEC, a major force in
corporate environmental behavior. The SEC oversees and
regulates the U.S. federal securities laws, which consist
of six separate statutes and corresponding regulations en-
acted between 1933 and 1940.”' The SEC has become in-
creasingly concerned about the methods and extent to
which corporations are accounting for environmental
matters; such concerns were certainly raised by the pas-
sage of Sarbanes-Oxley.”

A review of the development of SEC corporate environ-
mental disclosure regulation reveals its commitment to
proper accounting and shifting interpretations of material-
ity.” The SEC’s environmental disclosure rules have
evolved over the last 30 years as federal environmental ac-
tivity increased under CERCLA, which imposes retroactive
liability on companies to remediate hazardous waste sites.”*

In response to the National Environmental Pohcy Act
(NEPA),” which required all governmental agencies to pro-
mote environmental protection, corporate environmental
disclosure first expanded when the SEC issued Release No.
5170 mandating disclosure of all matenal effects of envi-
ronmental regulation compliance.” Faced with increasing
pressure to expand environmental requirements later on, the
SEC issued interpretive Release No. 16223 clarifying its en-
vironmental disclosure requirements.’” The release required

90. Letter from John B. Stephenson, Director, U.S. GAO National Re-
sources and the Environment, to Senator Jon S. Corzine (D-N.J.)
(Aug. 4, 2004) (GAO-04-1019R); see also Karmel, supra note 1, at
303-14 (providing a comprehensive analysis of materiality relative
to environmental disclosure).

91. Securities Actof 1933, 15 U.S.C. §§77a-77aa (2000); Securities Ex-
change Act of 1934, 15 U.S.C. §§78a—78mm (2000); Public Utility
Holding Company Actof 1935, 15 U.S.C. §§79-79z(6) (2000); Trust
Indenture Act of 1939, 15 U.S.C. §§77aaa-77bbb (2000); Invest-
ment Company Actof 1940, 15 U.S.C. §§80a(1)-80a(64) (2000); In-
vestment Advisers Actof 1940, 15U.S.C. §§80b(1)-80b(21) (2000).

92. See Schwartz & Mussio, supra note 9, at 372-73.

93. For adetailed analysis of the development of corporate environmen-
tal disclosure rules in this section, see Crusto, supra note 7, at
226-34.

94. Pub. L. No. 96-510, 94 Stat. 2767 (1980) (codified as amended at 42
U.S.C. §§9601-9675, ELR StaT. CERCLA §§101-405 (1988)); see,
e.g., United States v. Olin Corp., 107 F.3d 1506, 1512-15, 27 ELR
20778 (11th Cir. 1997), rev’g 927 F. Supp. 1502, 26 ELR 21303
(S.D. Ala. 1996). CERCLA also imposes joint and several liability
on potentially responsible parties (PRPs). United States v. Monsanto
Co., 858 F.2d 160, 165, 19 ELR 20085 (4th Cir. 1988), cert. denied,
490 U.S. 1106 (1989).

95. 42U.S.C. §§4321-4370d, §4332, ELR StAT. NEPA §§2-209, §102.

96. See Disclosures Pertaining to the Environment and Civil Rights, Se-
curities Act Release No. 5170, Fed. Sec. L. Rep (CCH) | 78150 (July
19, 1971).

97. See In re U.S. Steel Corp., Exchange Act Release No. 16223
[1979-1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) ] 23507B, at
17203-04 (Sept. 27, 1979). The release was issued as part of a settle-
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companies to disclose all proceedings related to environ-
mental compliance and all material costs associated with
env1r0nmenta1 compliance for the current year and in future
years.”® However, as environmental litigation rose, the SEC
ruled in 1989 that companies designated as potentlally re-
sponsible parties (PRPs) under CERCLA did not necessar-
ily have to disclose its designation.”

Four years later, the SEC issued Staff Accounting Bulle-
tin No. 92 (SAB 92)'” in response to SEC Chairman
Richard Y. Robert’s concern with inadequate disclosure
of environmental liabilities.'”" SAB 92 clarified ac-
counting principles for estimating environmental losses
in corporate disclosures bg providing guidance on recog-
nizing contmgent losses measuring the time value of
money, 1% and outlining the scope of env1r0nmenta1 report-
ing both inside and outside financial statements.'** SAB 92
thus imposed a duty to report about sites with environmen-
tal problems on a case-by-case basis in order to ensure full
understanding of the accrued and reasonably likely losses
relevant to the site.'”

The SEC has continued to refine its environmental dis-
closure requirements,'® and some specific provisions of
Sarbanes-Oxley could arguably promote environmental
disclosure. Sections 101 and 103 create a new Accounting
Oversight Board responsible for setting audit quality con-
trol for public accountants, thus adding another powerful,
government-sponsored source for developmg environmen-
tal audit pr1nc1ples and practices.'”’” Section 108 authorizes
the SEC to recognize as generally accepted any accounting
principles that are established by a standard-setting body
that meets the Act’s criteria, thereby opening the door to the
SEC’s adoption of standards proposed by organizations like

ment agreement with U.S. Steel Corporation. See Tracy Soehle,
Comment, SEC Disclosure Requirements for Environmental Liabil-
ities, 8 TuL. ENvTL. L.J. 527, 531 n.25 (1995) (discussing the re-
lease and its history).

98. See Environmental Disclosure Requirements, Securities Exchange
Act Release Nos. 33-6130 and 34-16224, 3 Fed. Sec. L. Rep. (CCH)
9 23507B, at 17203-06 (Sept. 27, 1979).

99. See Management’s Discussions and Analysis of Financial Condition
and Results of Operations; Certain Investment Company Disclo-
sures, SEC SAB No. 92, 17 C.F.R. §§211, 231, 241, 271 (2004).

100. Id. §211.

101. See Roberts Predicts Widespread Concern With Disclosing Envi-
ronmental Liabilities, 25 SEC. REG. & L. REP. 1620 (Dec. 3, 1993).

102. See 17 C.F.R. §211. The SEC staff believed this requirement was
needed in order to prevent misrepresentation of the likelihood of in-
surance policy recoveries. See Elizabeth Glass Geltman, The Pendu-
lum Swings Back: Why the SEC Should Rethink Its Policies on Dis-
closure of Environmental Liabilities, 5 VILL. ENvTL. L.J. 323, 364
(1994).

103. See Richard Y. Roberts & Kurt R. Hohl, Environmental Liability
Disclosure and Staff Accounting Bulletin No. 92, SB18 ALI-ABA
505, 518 (Oct. 1996) (noting the importance of discounting future
potential liability to the present value of money because the ulti-
mate settlement of environmental liabilities may not occur for
many years).

104. See 17 C.F.R. §211; Herbert S. Wander, Developments in Securities
Law Disclosure, 1285 PLI/Corp 659, 878-79 (2002) (noting that fi-
nancial statements must disclose all material liability, which in-
cludes both the total anticipated cost and reasonably possible addi-
tional losses).

105. See Wander, supra note 104, at 879.

106. See, e.g., 17 C.F.R. §229.103(5)(A) (2004) (requiring public corpo-
rations to disclose national environmental liabilities).

107. See Sarbanes-Oxley Act of 2002, 15 U.S.C.A. §§7211, 7213 (West
Supp. 2004).
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the ASTM.'® Perhaps most noteworthy is §302, which re-
quires CEOs and chief financial officers to certify the accu-
racy and comgleteness of the financial statements and peri-
odic reports. ~ This requirement, along with the criminal
sanctions for reckless certification imposed in §906, height-
ens all corporate disclosures and potentially arms the public
with a great hammer to redress material 0m1ss10ns and mis-
statements in environmental disclosures.''

Can the increase in personal accountability under Sar-
banes-Oxley successfully deter corporate fraud relating to
environmental disclosure? Its likely success might be
viewed through an examlnatlon of previous legislative re-
sponses to corporate crimes.""! The environmental legisla-
tion providing sanctions against individuals seems to have
met the purpose of deterring environmental crimes and im-
proving the environment, based on the number of compa-
nies taking steps to prevent pollution through environmen-
tal audits, the number of government prosecutlons against
offenders, and the overall improved environment.'

While Sarbanes-Oxley may hold promise in improving
environmental disclosures, federal securities laws in gen-
eral have done little to promote corporate environmental
protection. The materiality standard limits the scope of
mandatory disclosure of environmental liabilities, though
some corporations recognize that it is in their best interest to
disclose some aspects of thelr environmental performance
in voluntary green reports.'"® Since corporate green reports
are usually unaudited and frequently misleading,'* the cur-
rent accuracy of reporting environmental liability is suspect.

IV. ASTM’s CMS of Corporate Environmental
Disclosure

Because current environmental disclosure is limited to po-
tential environmental liabilities that are material to a com-
pany’s financial condition, a broader understanding of ma-
teriality is critical to foster more corporate environmental
reporting. The ASTM has proposed a materiality standard
requiring a fuller assessment of the financial impact of envi-
ronmental liabilities than the existing SEC standard.'"”> An
analysis of this CMS reveals that the ASTM proposal could
heighten corporate environmental disclosure beyond cur-
rent reliance on voluntary green reports.

A. Digested Provisions of ASTM's Environmental
Disclosure Proposal

In 2002, ASTM published a controversial benchmark for

108. See 15 U.S.C.A. §7218(a) (amending 15 U.S.C.A. §77s (West Supp.
2004)).

109. See id. §7241.

110. See 18 U.S.C.A. §1350 (West Supp. 2004).

111. See Kristin Kenny, The Sarbanes-Oxley Act: Balancing the Rights of

Investors and the Rights of Corporate Officers, 13 TEmP. POL. &
Crv. Rts. L. REv. 151, 164-71 (2003).

112. See id. at 171.

113. See supra notes 59-70 and accompanying text.

114. See discussion supra note 33.

115. See DiscLOSURE GUIDE, supra note 75, at 1-3; ASTM, About
ASTM International, at http://www.astm.com/cgi-bin/SoftCart.exe/
ABOUT/aboutASTM.html?L+mystore+xdmz9700+1108428751
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cal standards for industries).
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corporate environmental disclosure, E2173-01 (Disclosure
Guide),""° that sought to identify the conditions for disclo-
sure and the content of appropriate environmental disclo-
sure."'” The following is a dlgest ofthe important provisions
of the Disclosure Guide,""® followed by a brief analysis of
each provision.

1. Uses

The ASTM standard is designed for voluntary use by an en-
tity providing environmental disclosures that vary 1n degree
according to the scope of its financial statements.'"” This
provision is problematic, however, in that it only applies to
publicly traded corporations, which already comply on a
mandatory basis with SEC reporting requirements. To sug-
gest that such corporations enhance their disclosure be-
yond what is presently required raises many legal and prac-
tical issues. For example, mandating more disclosure be-
yond current SEC requirements risks driving corporations
to “opt out” of the SEC reporting scheme by reorganizing
into entities not regulated by the SEC.'* Such a strategy
would defeat the goals of the ASTM standard; instead of
generating more environmental disclosure by a large num-
ber of corporations, what might result is an exodus of cor-
porations reporting.

2. Principles

The standard provides five underlying principles intended
to be referred to in resolving ambiguities or disputes in inter-
pretation of the guide: (1) a reporting entity’s position with
regard to the existence and extent of its environmental lia-
bilities may be made even though there remains uncertainty
with regard to the final resolution of factual, technological,
regulatory, legislative, and judicial matters; (2) each envi-
ronmental liability need not be disclosed with the same level
of detail; (3) disclosures should be evaluated on the reason-
ableness of judgment and inquiry at the time they were
made, and subsequent disclosures that convey different in-
formation should not be construed to indicate inappropriate
information in the initial disclosure; (4) an appropriate dis-
closure does not mean an exhaustive disclosure of the re-
porting entity’s environmental liabilities; the cost of obtain-
ing information or time to gather should be considered; and
(5) the reporting entity should evaluate the actual or poten-
tial risk to human health and the environment when facing
an environmental liability or risk, and that should be a factor
in the level of effort devoted to developing the costs and lia-

116. See Di1scLOSURE GUIDE, supra note 75; (reproduction authorized
per License Agreement with Mitchell F. Crusto).

117. See id. at 1 n.2; Karmel, supra note 1, at 329.

118. This Article focuses on the DISCLOSURE GUIDE, as it is the source of
the major reform of the existing SEC requirements. For a discussion
and analysis of the Cost Guide, see Karmel, supranote 1, at 329-30.

119. See DiscLOSURE GUIDE, supra note 75, at 2.

120. See CHRISTIAN LEUZ ET AL., WHY Do FiRMs Go DARK?: CAUSES
AND EconNomic CONSEQUENCES OF VOLUNTARY SEC DEREG-
ISTRATIONS 47 (Wharton School Working Paper, 2004) (describing
the deregistration process to exit the SEC reporting system).

121. See id. at 1-4 (concluding that the surge in deregistrations to nearly
200 companies in 2003 was likely motivated by a desire to avoid the
demanding Sarbanes-Oxley reporting requirements).
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bility estimates associated with the environmental condition
or the compliance issue.'*

This list of underlying principles seems to undermine the
primary goal of the proposed standard—adding greater cer-
tainty to information provided to the investing public about
a reporting entity’s environmental liabilities and risks. It
appears that these principles undermine that goal by stat-
ing: (1) a disclosure need not be certain; (2) a disclosure
need not be material; (3) a disclosure need not be consistent
over time; (4) a disclosure need not reflect a complete pic-
ture; and (5) a disclosure should accentuate actual or po-
tential risk to human health and the environment regard-
less of costs. These principles at a minimum seem incon-
sistent with the goals of transparency and accuracy under-
lying CMS.

3. Warranted Disclosures

The ASTM standard lists four circumstances that are indica-
tors of environmental liabilities and risks.'* The list in-
cludes: (1) the naming of a reporting entity as a PRP or under
the Resource Conservation and Recovery Act (RCRA)'* on

a contaminated site; (2) contractual assumptions of risk or
transfer risk agreements, e.g., insurance contracts; (3) com-
mencement of litigation or assertion of a claim against the
reporting entity; and (4) the reportlng entity’s knowledge of
an environmental liability.'* In addition, the standard sets
out 10 specific sources of information that should be re-
viewed in determining whether disclosure is warranted, in-
cluding: (1) PRP list; (2) national priorities list (NPL) site
list; (3) CERCLA list; (4) state PRP list; (5) environmental
lawsuits; (6) leaking underground storage tank (LUST)
lists; (7) title searches of 50 years of known owned sites;
(8) known payments for environmental claims and cost;
(9) environmental claims or demands other than lawsuits;
and (10) results of site assessment or investlgatlon reports,
environmental audits, and monitoring results."*® Most items
on this list are already the source of present disclosure
checklists. Others are likely to be minor and therefore im-
material. The list only suggests sources of disclosure infor-
mation and thus does not require a complete audit of all
sources listed.

4. Supplemental to Existing Disclosures

The content of the disclosures addressed in the standard “are
provided by management and are not meant to replace the
disclosure requirements as prescribed or regulated though
[generally accepted accounting grlnmples] SEC, or any
other agency or regulatory body.” " This standard is supple-
mental and is voluntary. It is curious that ASTM is so con-
vinced of the necessity of this standard, and yet does not
seek to make it mandatory and a part of SEC requirements.

122. See id.
123. See id.

124. 42 U.S.C. §§6901-6992k, ELR Stat. RCRA §§1001-11011
(establishing a federal-state regulatory program for tracking hazard-
ous waste).

125. See DiscLOSURE GUIDE, supra note 75, at 2.
126. See id. at 2-3.
127. Id. at 3.
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B. CMS

CMS is the hallmark of the ASTM environmental disclo-
sure standard. ASTM primarily proposes that reporting en-
tities voluntarily report their presently nonmaterial environ-
mental liabilities and aggre gate them into a new cumulative
disclosure standard.'”® The standard lists disclosures that a
reporting entity should make, including: (1) statements on
the likelihood of liability from any or all sites, suits, cases,
payment requests, notices, demands, and the potential mate-
riality of same; (2) statements regarding PRP sites; (3) esti-
mates of environmental liabilities, the method used to make
the estimate, and the amount accrued for environmental lia-
bilities; (4) estimates of anticipated recoveries and estimat-
ing method; and (5) discussion of key external and internal
environmental factors regarding the timing and amount of
the liabilities or recoveries.'

CMS differs from existing SEC environmental disclosure
requirements in several ways. First, as already discussed,
present SEC environmental dlsclosure requlrements are
mandatory, whereas CMS are voluntary.'** Second, present
SEC environmental disclosure requirements are narrower
than CMS in that CMS seeks to aggregate or accumulate en-
vironmental liabilities"*' contrary to the SEC’s rules per-
taining to the disclosure of lawsuits requiring that only suits
with the same legal and factual issues be aggregated for de-
termmmg whether they are material and therefore must be
disclosed."** If environmental liabilities are aggregated, it is
more likely that all these liabilities would approach the im-
portant threshold of materiality as a group, thereby trigger-
ing the mandatory disclosure requirement.

CMS also differs from how most companies have inter-
preted SEC S-K Item 303, which requires disclosure of “any
known trends or uncertainties that have had or that the regis-
trant reasonably expects will have a material favorable or
unfavorable impact on net sales or revenues or income from
contlnulng operations.” 33 Under this requirement, compa-
nies must record a potential liability when it can be reason-
ably estimated."** The problem is that the two major sources
of environmental liability, hazardous waste remediation
under Superfund and environmental compliance with
present and future regulations, are often difficult to esti-
mate due to the uncertainty of varying compliance stan-
dards. Because companies would aggregate environmen-
tal liabilities under CMS instead of viewing each liability
separately, corporations would be more likely to identify

128. See id. (“Disclosure should be made when an entity believes its envi-
ronmental liability for an individual circumstance or its environmen-
tal liability in the aggregate is material. These amounts include . . .
damages attributed to the entity’s products or processes, cleanup of
hazardous waste or substances, reclamation costs, fines, and litiga-
tion costs.”).

129. See id.
130. See supra note 119 and accompanying text.
131. See DiscLOSURE GUIDE, supra note 75, at 3.

132. See Legal Proceedings, 17 C.F.R. §229.103, Instruction 2 (2000);
Karmel, supra note 1, at 329.

133. See Management’s Discussion and Analysis of Financial Condition
and Results of Operations, 17 C.F.R. §229.303(a)(3)(ii) (1994);
Karmel, supra note 1, at 329-30.

134. See DAvVID N. RICCHIUTE, AUDITING 689-90 (4th ed. 1995) (ana-
lyzing loss contingency auditing).
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“material” loss contingencies correctly and avoid misstat-
ing their financial picture.

C. The Case for ASTM's CMS of Corporate
Environmental Disclosure

There are many reasons why ASTM’s CMS would be bene-
ficial as a replacement for often misleading green reports."
Some reasons are legally driven; adopting CMS would en-
courage uniform environmental management practices es-
sentlal to an effective environmental compliance pro-
gram."”” Additionally, CMS may lessen a cr1m1nal fine or
penalty should an environmental violation occur.** On the
business side, CMS serves investor interests by disclosing
environmental vulnerabilities crucial to investment deci-
sions and responding to investor demands that corporations
protect the environment. Ultlmatelg/ CMS might provide a
competitive busmess advantage,'” and it is ethically the
right thing to do."

Despite the advantages of promoting more accurate envi-
ronmental disclosure, some critics might question the wis-
dom or fairness of adopting CMS. First, critics might claim
that adopting CMS is unnecessary because Sarbanes-Oxley
will promote more environmental disclosure. In a recent
study, the GAO concluded that the current standard for envi-
ronmental disclosure, one based upon materiality, is suffi-
cient to provide parties the requisite information about a
business entity’s environmental liabilities.'*' Therefore,
critics might claim that what is needed is not a different or a
higher standard, but a better monitoring and enforcement
process, which already exists in the provisions of Sar-
banes-Oxley that create an Accounting Oversight Board
and impose criminal })enaltles for faulty certification of fi-
nancial statements.'

This criticism fails to account for the many corporations
that continue to issue voluntary green reports, however.'*
Many of these reports highlight a corporation’s environ-
mental pet pI‘OJeCtS and deemphasize their environmental
shortcomlngs * As a result, some investors dismiss these
reports as self-promotional, public relations pieces and are
pushing for independent env1r0nmental auditing even after
the passage of Sarbanes- Oxley."”® If Sarbanes-Oxley were
effective in improving environmental disclosure without
changing standards, investors would have more accurate in-

135. See supra notes 131-32 and accompanying text.

136. For a detailed analysis of the general benefits of better corporate en-
vironmental practices, see Crusto, supra note 7, at 209-10.

137. See FRIEDMAN, supra note 16, at 51-115.

138. Federal sentencing guidelines for environmental crimes proposed a
reduction in criminal penalty if a company has an environmental
compliance program. See Kenneth D. Woodrow, The Proposed Fed-
eral Environmental Sentencing Guidelines: A Model for Corporate
Environmental Compliance Programs, 25 Env’t Rep. (BNA) (June
17, 1994).

139. See JosepH FIKSEL, COMPETITIVE ADVANTAGE THROUGH ENVI-
RONMENTAL EXCELLENCE 4 (1996).

140. See Edith Brown Weiss, Our Rights and Obligations to Future Gen-
erations for the Environment, in ENVIRONMENTAL LAW ANTHOL-
0GY 40-44 (Robert L. Fischman et al. eds., 1996).

141. See U.S. GAO, supra note 87, at 18.

142. See id.; supra notes 9-10, 107-12 and accompanying text.
143. See discussion supra note 33.

144. See id.

145. See discussion supra Part 111 A.
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formation than the existing green reports. Since the existing
interpretation of materiality has not supplanted green re-
ports with improved environmental reporting, adopting
CMS would replace green reports with a more consistent,
reliable, and functional disclosure of corporate environmen-
tal liabilities beyond existing narrow SEC requirements.

Despite the need for replacing green reports, other critics
might reject CMS as an unfair regulatory regime. As Fed-
eral Reserve Board Chairman Alan Greenspan warned: “We
haveto be careful . . . notto look to a significant expans10n of
regulation as the solution to current problems . % In-
creased disclosure or truthfulness, unfortunately, comes
with a possible price: deterring beneficial transactions, in-
creasing the adversarial nature of corporate governance, re-
ducing executives’ incentives to 1ncrease firm value, and di-
verting talent to closely held firms."*

While critics might not find CMS unfair on its face, they
might argue that it would have an unjust impact. There are
many reasons why an economic entity has environmental li-
abilities, most of which are due to past history. Much of the
current corporate environmental liabilities are the result of
the government’s desire to clean up past pollution.'*® These
critics would claim that environmental laws are an invisible
tax on industry by which the federal government wins
twice—by both purporting to bring about environmental
protection and by doing so without levying a direct tax on in-
dustry or on the general public.

There is also an intergenerational equity issue.'*’ To force
corporations to accelerate their environmental liabilities
through CMS could reduce corporate profits today. This
would have the greatest negative impact on younger Ameri-
cans, through job loss and loss of other benefits, as they will
pay for the pollution of older Americans. The present, youn-
ger generation would suffer most from holding current cor-
porate profits liable for past environmental pollution.

Additional fairness problems might arise from the dis-
tinction between the treatment of public companies and
closely held corporations. The first is that ASTM proposes
that publicly traded corporatlons voluntarily adopt the en-
hanced disclosure standard."" If some did, it would create
an uneven playing field. If, on the other hand, what the
Rose F oundatlon has proposed to the SEC were made man-
datory,"”' there would be another problem of fairness:
closely held, nonpublicly traded companies would have a
unique advantage.

Furthermore, critics could attack the passage of environ-
mental legislation without providing fundlng for implemen-
tation as both unfair and dangerous.'** It is reminiscent of
the 1986 Tax Reform Act that brought about the savings and
loan debacle and the ensuing massive government bailout of

146. See Ribstein, supra note 10, at 18—19 (citing Greg Ip, Greenspan
Warns Against Too Much Regulation, WALL ST.J., Mar. 27,2002,
at A3).

147. See id.

148. See MILTON RUSSELL ET AL., HAZARDOUS WASTE REMEDIATION:
THE Task AHEAD A-3.10 (1991) (finding that hazardous waste
cleanup in America would cost between $500 billion and $1 trillion
from 1990 to 2020).

149. See Weiss, supra note 140, at 40-44.

150. See DiscLOSURE GUIDE, supra note 75, at 2.

151. See Revised Petition from Jill Ratner, supra note 34.
152. See FRIEDMAN, supra note 16, at 52-55.
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savings and loans."”® Critics might argue that it is not right
for the government to help create a pollution problem and
then hold industry primarily responsible for the problem.'**
Since everyone benefitted from industrial development that
created pollution, everyone should share the burden of a na-
tional pollution solution, not just corporate America.

These complaints are not unique to CMS—the same
charges of intergenerational inequity and disparate treat-
ment of publicly traded corporations could also be lodged
against the current regulatory scheme under Sarbanes-
Oxley. While this criticism of environmental regulation
might have some validity, adopting CMS is a fairer alterna-
tive to the existing regulatory regime because it could re-
duce the risk of future environmental liabilities and the re-
sulting civil and criminal sanctions.

CMS might reduce the threat of loss of corporate status
for environmental violations, thus exposing the shareholder
to less unfair liability than the existing regime.'> In the few
instances where a corporation has lost corporate status, the
shareholder loses limited liability protection and is subject
to unlimited personal liability. By pushing for more accurate
environmental reporting and management, CMS will help
companies avoid the damaging effects of loss of corporate
status for environmental violations.

Another meaningful enforcement reason for supporting
CMS is the safe harbor provision of the Private Securities
Litigation Reform Act (PSLRA) of 1995."°° This prov1s1on
shields corporations from securities fraud litigation in con-
nection with statements on anticipated environmental liabil-
ities, even if those statements are subsequently found to
have significantly missed their estimate.””’ Under CMS,
more comprehensive environmental disclosure could thus
shield companies from civil fraud liability.

Even if violations do occur, CMS would reduce unfair
government regulation and burdensome liability by Improv-
ing corporate environmental self-management.'>® CMS
may form an essential element of an effective compliance
program by providing uniform rules for environmental
management, greater corporate accountability, and a reduc-
tion of governmental monitoring because of self-regulation.
The standard would also likely reduce criminal sanctions for
environmental violations since the establishment of an envi-
ronmental management program like CMS is a mitigating
factor for federal environmental crimes under the federal
sentencing guidelines."”’
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curities fraud under the PSLRA).
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Furthermore, concerns with unfairness to some share-
holders must be balanced with the shareholder interests that
will be advanced by adopting CMS.'® Many investor
groups advocate more accurate and comprehensive envi-
ronmental disclosure both to safeguard their investment
from unpredicted 11ab111t1es and to encourage more environ-
mental protectlon %! Because stronger environmental pro-
tection may be cost-effective for corporations, fuller disclo-
sure under CMS could benefit corporations from a market-
driven perspective.'® More comprehensive environmental
disclosure would reveal inefficient and harmful allocation
of resources, so CMS would encourage companies to maxi-
mize existing resources. CMS would effectively internalize
external influences demanding enhanced disclosure and
channel them for positive societal purposes.'®

The adoption of CMS would also serve shareholder in-
terests by responding to growmg 1nternatrona1 pressure for
better environmental protection.'® In 1991, the ISO estab-
lished the Strategic Advisory Group for the Environment,
which concluded that an EMS, including enhanced disclo-
sure, was a critical element in meeting future environmen-
tal needs worldwide.'® With international pressure in-
creasing for progressive environmental protection in ex-
change for free trade, CMS would play a critical role in
avoiding potentlal trade barriers by promoting more accu-
rate disclosure.'®

Even if CMS resolves some of the equity concerns of the
current regulatory regime, other critics may claim that CMS
will be an inadequate response to corporate pollution. These
critics would argue that enhanced corporate environmental
disclosure alone will not make the environment cleaner or
safer.'” This analysis, however, diminishes the importance
of more accurate and comprehensive environmental disclo-
sure. Improved corporate disclosure is essential to the de-
velopment of EMS, which play a substantial role in improv-
ing corporate comphance with environmental regula
tions.'® Standardized environmental disclosure will also
increase corporate accountability for environmental liabili-
ties beyond the existing self-promotional green reports.'®’
Adopting CMS will not eliminate the pollution problem, but
it may make an invaluable contribution in fostering better
environmental management.
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V. Conclusion: ASTM’s CMS Over Voluntary Green
Reports

While Sarbanes-Oxley does not expressly address corporate
environmental disclosure, large economic entities, includ-
ing publicly traded corporations and the federal govern-
ment, should adopt the ASTM’s CMS over voluntarily pub-
lished green reports. [f CMS is voluntarily adopted, it would
be another important means of promoting investor confi-
dence and facilitating a full evaluation of the true cost of en-
vironmental compliance and remediation. In addition to pri-
vate enterprises, CMS would also be a useful tool for the
federal government to evaluate and manage its enormous
environmental liabilities.

As a note of caution, the SEC should not rush to adopt
CMS as a mandatory requirement. To do so might have un-
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expected consequences, such as the possibility that some of
the present reporting corporations will elect to reorganize
into nonreporting entities, including moving their stock to
the less regulated over-the-counter markets or privatizing.

Nevertheless, utilizing a cumulative assessment of the
financial impact of all environmental liabilities for mate-
riality, instead of the present standard of materiality for
each proceeding or liability, should promote greater envi-
ronmental protection following the maxim: what gets
counted gets managed. It would add to the spirit of trans-
parency following the passage of Sarbanes-Oxley, and it
would promote investor confidence in the financial mar-
kets. Whether it will result in a cleaner, safer, and health-
ier environment is left to be seen, but adopting CMS
could be a key step toward better corporate environmen-
tal management.





