
Environmental Justice Index III

by Denis Binder

Editors’Summary: This index has been updated to include environmental jus-
tice case law since 1999. Following a brief narrative describing the expansion
in scope of environmental justice claims, the author categorizes the case law as
follows: Part I, Types of Disputes, describes the types of grievances that form
the basis of these claims, such as the siting of facilities or housing in environ-
mentally hazardous areas. Part II, Causes of Action, lists the federal statutes
and constitutional amendments under which the claims arise. Part III, Cases,
is an alphabetical listing of the cases and citations.

This Article is the third in a series of environmental jus-
tice indices,1 representing both a decade of extensive

litigation and a compilation of earlier cases. The index in-
cludes the cases published since 1999, and a few cases
added to the earlier indices. As with the first two indices,
only cases published in the West Reporter Series, Westlaw,
or in looseleaf services are included.

The index does not include the mere filing of a complaint,
law review articles2 and other secondary sources, books,3
studies,4 treatises and casebooks, state and federal statutes,
administrative law materials,5 and Executive Orders or
studies.6 It also does not include state attempts to close envi-
ronmental law clinics7 and disputes involving great public-

ity but no published decisions.8 We are certainly aware of
disputes that are resolved short of litigation.9

Several changes are made in this index. First, our ap-
proach to environmental justice claims is now expanding.
Environmental justice can narrowly encompass the siting of
locally unwanted land uses in minority- and low-income
neighborhoods, exclusionary zoning, and the failure to pro-
vide services to these neighborhoods. It is also today the
failure of environmental and cleanup programs to respond
to the needs of these communities. Thus, the environmental
justice claim might not be in a siting decision, but rather in
disparate cleanup efforts.10 It may also involve differences
in the manner of how facilities are sited or constructed.

An open issue today is the failure of governmental agen-
cies to abate problems, such as lead paint and lead contami-
nation in the water supply.11 These cases have underlying
environmental justice claims but they are not brought on
that basis. In addition, they may include cities, such as De-
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troit, with a minority political structure such that they do not
directly include traditional discrimination claims but rather
reflect the result of budgetary constraints.

Second, the 10-year span of the indices now allows us to
provide updates of earlier decisions.12 We can also reassess
the significance of earlier decisions, which may not have
been included in this index.

For example, a controversial case of 25 years ago was the
Poletown Neighborhood Council v. Detroit13 decision in
Michigan. The Michigan Supreme Court upheld the taking
of private land for the construction of a new Cadillac assem-
bly plant. General Motors Corporation had threatened to
move the plant outside the state if the city did not cooperate.

The community involved was an ethnically diverse work-
ing class neighborhood, originally settled by Polish immi-
grants, hence the nickname Poletown. The case stood for the
proposition that communities could engage in civil im-
provements,14 especially through construction projects such
as “big box” stores, by condemning privately owned lands.
Poletown has been cited by a number of courts for the propo-
sition that economic development is a sufficient public use
to justify the use of eminent domain. It also became the cen-
ter of a fundamental dispute involving economic liberties
and property rights, which often overshadow the underlying
environmental justice claim.

On July 31, 2004, the Michigan Supreme Court unani-
mously overturned the Poletown decision.15 The federal con-
stitutional due process issue was decided on June 23, 2005,
by the U.S. Supreme Court in Kelo v. City of New London
in a 5 to 4 vote upholding the right of the municipality.16

The original index included the famous 1886 case of Yick
Wo v. Hopkins,17 an attempt by San Francisco to ban Chinese
laundries. Afew years later the San Francisco Board of Health
responded to reports of nine deaths from bubonic plague by
quarantining a predominantly Chinese neighborhood compris-
ing 12 blocks and over 10,000 residents instead of the individ-
ual houses.18 No one would be allowed to enter or leave the
neighborhood. The restrictions were not in fact applied to phy-
sicians visiting non-Chinese residents of the district. Indeed,
the restrictions effectively applied only to the Chinese resi-
dents. The district court followed Yick Wo in striking it down.

Sometimes communities have related problems. Per-
haps the litigation is coincidental, but it may also reflect
the underlying socioeconomic nature of the community.
Thus, Camden County also saw litigation over lead paint

contamination in the school water supply,19 and Anniston,
Alabama, is the site of the U.S. Army’s incineration of
sevin nerve gas.20

A third major change is to expressly recognize traditional
personal injury/civil liability litigation, often through class
action suits, as a separate category. Civil liability is a proven
means of changing behavior.21 Large judgments or settle-
ments, especially with punitive damages, in personal injury
or class action litigation, send a message to the greater eco-
nomic or civic community. Our original index included a
class action suit arising out of Cancer Alley in Louisiana.22

Civil litigation/class action suits are formally added to the
index this year. Ill-advised siting decisions, as well as subse-
quent inadequate enforcement or maintenance, result in per-
sonal injuries.

Two liability disputes have generated a large number of
judicial decisions. An outstanding example of class action
litigation involved the leakage of butadiene and subsequent
fire from a rail tank car in the Gentilly area of New Orleans,
Louisiana.23 A jury awarded $2.5 billion in punitive dam-
ages, of which $850 million was ultimately upheld by an ap-
pellate jurisdiction.24 The Louisiana Supreme Court had
earlier held it was improper for the court to enter the punitive
damages judgment in favor of all 8,000 class members when
the jury verdict was only in favor of 20 representative plain-
tiffs.25 The case against CSX was settled for $36 million.26

A second case involving pollution on Refinery Row in
Corpus Christi, Texas,27 resulted in total settlements of
$24.6 million.28 Similarly, a settlement was also reached in
the polychlorinated biphenyl (PCB) contamination litiga-
tion in Anniston, Alabama.29
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A Court decision, which is having a major impact on the
drafting of environmental justice claims, is Alexander v.
Sandoval.30 Alabama is the only state that requires driver’s
license applicants to take their written exam in English even
if they are non-English speaking. Suit was brought pursuant
to Title VI of the Civil Rights Act of 1964.31

Section 601 prohibits discrimination on the basis of race,
color, or national origin under any program or activity that
receives federal financial assistance.32 Agencies are autho-
rized by §601 to promulgate regulations to prevent discrimi-
nation in any program or activity covered by Title VI.33

The U.S. Environmental Protection Agency’s regulations
issued pursuant to Title VI prohibited disparate impacts on
racial groups.

The Court in a 5 to 4 decision held a private cause of ac-
tion exists for intentional discrimination prohibited by
§601. However, no private cause of action exists for viola-
tion of the disparate impact regulations issued under §602.

Sandoval’s effect was immediately felt in South Camden
Citizens in Action v. New Jersey Department of Environ-
mental Protection.34 The state granted an air pollution per-
mit to a cement processing plant. Acommunity group of Af-
rican Americans and Hispanic residents alleged the facility
would have a racially discriminatory impact on the sur-
rounding neighborhood.

The trial court applied the disparate impact regulation of
§602 and issued an injunction five days before Sandoval
was issued. The decision was withdrawn and the court
found for plaintiffs under 42 U.S.C. §1983 based on the
§602 violations, thereby indirectly relying upon the regula-
tions for a cause of action.35 The U.S. Court of Appeals for
the Third Circuit reversed,36 following Sandoval, reasoning
that a regulation does not create a right enforceable through
§1983. The district court then held against the defendants
on the grounds of intentional discrimination in permitting
the plant.37

As in the previous indices, we accept the allegations as
pled as true. We also do not attempt to recognize the ulti-
mate success or failure of a lawsuit. However, not all
claims of racial discrimination or racism constitute envi-
ronmental racism.38

Aquestion may arise if a case includes environmental jus-
tice claims or simply involves traditional not in my back-

yard (NIMBY) opposition. Sometimes a knowledge of the
surrounding area reveals the answer. Thus Communities
for a Better Environment v. Cenco Refining Co.39 is listed
in the index.

A major conclusion from the index is the widespread use
of 42 U.S.C. §1983 to bring claims against state and local
governments, based on a myriad of underlying federal
claims. The claimants are in federal courts on a federal
cause of action, thereby avoiding state courts. Conversely,
only a few cases were filed in state court. State claims exist,
but are attached to the federal claims under pendant jurisdic-
tion. Arelated observation is that a large number of cases in-
volve constitutional claims, either directly or through 42
U.S.C. §1983.

One limitation on 42 U.S.C. §1983 is that it does not ap-
ply to either federal action or unilateral private action.

The Fourteenth Amendment is now as popular as 42
U.S.C. §1983 as a cause of action.40 The two other popular
claims are Title VI of the Civil Rights Act of 196441 and Ti-
tle VIII of the Fair Housing Act of 1968.42

Finally, we note again the wide variety of environmental
justice disputes.

I. Types of Disputes

Civil Rights Attorneys Fees Awards Act of 1976

Hispanics United of DuPage County v. Village of Addison,
Illinois

Demolition of Single-Family Homes

James v. City of Dallas, Texas

Denial of Services

Fallon Paiute-Shoshone Tribe v. City of Fallon
Kennedy Park Homes Ass’n v. City of Lackawanna

Discrimination in Rental Housing

Langlois v. Abington Housing Authority

Discrimination in Railroad Safety Measures

Powers v. CSX Transportation, Inc.

Facility Expansion

North Baton Rouge Environmental Ass’n v. Louisiana
Department of Environmental Quality

Facility Reopening

Communities for a Better Environment v. Cenco Refining
Co.
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providing for community clinics and programs. Ellen Barry, A
Neighborhood of Poisoned Dreams: Lawsuits Over the Effects of
PCB Contamination Gave Hope to Residents of Anniston, Ala., But
the Settlements Have Created New Bitterness, L.A. Times, Apr. 13,
2004, at A1.

30. 532 U.S. 275 (2001).

31. 42 U.S.C. §§2000d et seq.

32. Id. §2000d.

33. Id. §2000d-1.

34. South Camden Citizens in Action v. New Jersey Dep’t of Envtl. Pro-
tection, 145 F. Supp. 2d 505, 31 ELR 20358 (D.N.J. 2000).

35. Id.

36. South Camden Citizens in Action v. New Jersey Dep’t of Envtl. Pro-
tection, 274 F.3d 771, 32 ELR 20425 (3d Cir. 2001), cert. denied, 536
U.S. 939 (2002).

37. South Camden Citizens in Action v. New Jersey Dep’t of Envtl. Pro-
tection, 254 F. Supp. 2d 486 (D.N.J. 2003).

38. See, e.g., Hernandez v. City of Rochester, 212 F. Supp. 2d 143
(W.D.N.Y. 2002); McGee v. Hayes, 32 Fed. Appx. 214 (10th Cir.
2002); Zeigler v. Town of Kent, 258 F. Supp. 2d 49 (D. Conn. 2003).

39. 180 F. Supp. 2d 1062 (C.D. Cal. 2001).

40. Of course, Fourteenth Amendment claims may often be brought un-
der 42 U.S.C. §1983.

41. 42 U.S.C. §2000d.

42. Id. §3604.
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Facility Siting

South Camden Citizens in Action v. New Jersey Department
of Environmental Protection

Golf Resort

Save Our Aquifer v. City of San Antonio

Landfill Siting

Franks v. Ross

Low-Income Housing

City of Cuyahoga Falls v. Buckeye Community Hope
Foundation

Macone v. Town of Wakefield
Pisello v. Town of Brookhaven
Tyler v. Cuomo (successor to Tyler v. Cisneros)
Winchester Coalition for Responsible Development v. U.S.

Department of Housing & Urban Development
Woodwind Estates, Ltd. v. Gretkowski

Low-Income Housing Near Superfund Site (Inadequate
Cleanup)

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

Washington Park Lead Committee, Inc. v. U.S.
Environmental Protection Agency

Mass Transit

Save Our Valley v. Sound Transit

Only Allowed to Purchase Homes or Live in
Neighborhood of Hazardous Waste Recycler

Achee v. Port Drum Co.

Personal Injury Litigation

Achee v. Port Drum Co.
Ball v. Union Carbide Corp. (radiation contamination)
Powers v. CSX Transportation, Inc.

Corpus Christi Refinery Row
Citgo Refining & Marketing, Inc. v. Garza
Amerada Hess Corp. v. Garza

Corpus Christi Refinery Explosion
Southwestern Refining Co. v. Bernal

New Orleans Railcar Litigation
In re New Orleans Train Car Leaking Fire Litigation

Power Plant

Sur Contra la Contaminación v. U.S. Environmental
Protection Agency

Rehabilitation of Public Housing

Darst-Webbe Tenant Ass’n Board v. St. Louis Housing
Authority

School Proposed for Contaminated Site in Poor
Neighborhood

Lucero v. Detroit Public Schools

Selective Enforcement of Ordinances and Policies

Eberhart v. Gettys

Senior Citizen Housing

Fair Housing in Huntington Committee v. Town of
Huntington, New York

II. Causes of Action

Administrative Procedure Act

Darst-Webbe Tenant Ass’n Board v. St. Louis Housing
Authority

Sur Contra la Contaminación v. U.S. Environmental
Protection Agency

Winchester Coalition for Responsible Development v. U.S.
Department of Housing & Urban Development

Administrative Regulations

U.S. Department of Transportation Regulations
Save Our Valley v. Sound Transit

U.S. Environmental Protection Agency Regulations
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection

U.S. Department of Housing and Urban Development
Regulations

Winchester Coalition for Responsible Development v. U.S.
Department of Housing & Urban Development

Title VI Regulations
Lucero v. Detroit Public Schools

Executive Order No. 12898

Langlois v. Abington Housing Authority
Sur Contra la Contaminación v. U.S. Environmental

Protection Agency

Executive Order No. 11063

Langlois v. Abington Housing Authority

Clean Air Act

Communities for a Better Environment v. Cenco Refining Co.
North Baton Rouge Environmental Ass’n v. Louisiana

Department of Environmental Protection
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Sur Contra la Contaminación v. U.S. Environmental
Protection Agency

National Environmental Policy Act of 1970

Save Our Valley v. Sound Transit
Tyler v. Cuomo (successor to Tyler v. Cisneros)
Winchester Coalition for Responsible Development v. U.S.

Department of Housing & Urban Development

National Historic Preservation Act

Tyler v. Cuomo (successor to Tyler v. Cisneros)

Quality Housing and Work Responsibility Act

Langlois v. Abington Housing Authority

Robinson-Patman Antidiscrimination Act

Fallon Paiute-Shoshone Tribe v. City of Fallon

42 U.S.C. §1981

James v. City of Dallas, Texas
Oti Kaga, Inc. v. South Dakota Housing Development

Authority
Pisello v. Town of Brookhaven
Washington Park Lead Committee, Inc. v. U.S.

Environmental Protection Agency
Woodwind Estates, Ltd. v. Gretkowski

42 U.S.C. §1982

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

Franks v. Ross
Oti Kaga, Inc. v. South Dakota Housing Development

Authority
Powers v. CSX Transportation, Inc.
Washington Park Lead Committee, Inc. v. U.S.

Environmental Protection Agency

42 U.S.C. §1983

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

Darst-Webbe Tenant Ass’n Board v. St. Louis Housing
Authority

Fallon Paiute-Shoshone Tribe v. City of Fallon
Langlois v. Abington Housing Authority
Lucero v. Detroit Public Schools
Oti Kaga, Inc. v. South Dakota Housing Development

Authority
Pisello v. Town of Brookhaven
Save Our Valley v. Sound Transit
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection
Washington Park Lead Committee, Inc. v. U.S.

Environmental Protection Agency

Equal Protection
Eberhart v. Gettys

James v. City of Dallas, Texas
Macone v. Town of Westfield
Powers v. CSX Transportation, Inc.

Substantive Due Process
Macone v. Town of Westfield
Powers v. CSX Transportation, Inc.

42 U.S.C. §1985

Pisello v. Town of Brookhaven
Powers v. CSX Transportation, Inc.
Woodwind Estates, Ltd. v. Gretkowski

Fourth Amendment

James v. City of Dallas, Texas

Fifth Amendment

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

James v. City of Dallas, Texas
Lucero v. Detroit Public Schools

Due Process Clause
Ball v. Union Carbide Corp.
Fallon Paiute Shoshone Tribe v. City of Fallon
Lucero v. Detroit Public Schools

Takings Clause
Fallon Paiute-Shoshone Tribe v. City of Fallon

Thirteenth Amendment

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

Powers v. CSX Transportation, Inc.
Washington Park Lead Committee, Inc. v. U.S.

Environmental Protection Agency

Fourteenth Amendment

Broward Garden Tenants Ass’n v. U.S. Environmental
Protection Agency

City of Cuyahoga Falls v. Buckeye Community Hope
Foundation

James v. City of Dallas, Texas

Due Process Clause
City of Cuyahoga Falls v. Buckeye Community Hope

Foundation
Fallon Paiute-Shoshone Tribe v. City of Fallon
Langlois v. Abington Housing Authority
Lucero v. Detroit Public Schools

Equal Protection
Ball v. Union Carbide Corp.
City of Cuyahoga Falls v. Buckeye Community Hope

Foundation
Fair Housing in Huntington Committee v. Town of

Huntington, New York
Fallon Paiute-Shoshone Tribe v. City of Fallon
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Franks v. Ross
Langlois v. Abington Housing Authority
Pisello v. Town of Brookhaven
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection
Washington Park Lead Committee, Inc. v. U.S.

Environmental Protection Agency

Civil Rights Act of 1964

Fair Housing in Huntington Committee v. Town of
Huntington, New York

Title VI of Civil Rights Act of 1964

Achee v. Port Drum Co.
Broward Garden Tenants Ass’n v. U.S. Environmental

Protection Agency
Franks v. Ross
Langlois v. Abington Housing Authority
Lucero v. Detroit Public Schools
Oti Kaga, Inc. v. South Dakota Housing Development

Authority
Powers v. CSX Transportation, Inc.
Save Our Valley v. Sound Transit
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection

Title VIII of Fair Housing Act of 1968

Achee v. Port Drum Co.
Broward Garden Tenants Ass’n v. U.S. Environmental

Protection Agency
City of Cuyahoga Falls v. Buckeye Community Hope

Foundation
Darst-Webbe Tenant Ass’n Board v. St. Louis Housing

Authority
Fair Housing in Huntington Committee v. Town of

Huntington, New York
Franks v. Ross
Langlois v. Abington Housing Authority
Macone v. Town of Wakefield
Oti Kaga, Inc. v. South Dakota Housing Development

Authority
Save Our Valley v. Sound Transit
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection

State Claims

Achee v. Port Drum Co. (negligence, negligence per se, neg-
ligent misrepresentation, res ipsa loquitur, intentional in-
fliction of emotional distress, nuisance, trespass, fraud,
assault and battery, gross negligence)

Communities for a Better Environment v. Cenco Refining
Co. (air quality standards)

Fallon Paiute-Shoshone Tribe v. City of Fallon (breach of
contract and breach of covenants running with the land)

Franks v. Ross (public policy)
Langlois v. Abington Housing Authority
North Baton Rouge Environmental Ass’n v. Louisiana

Department of Environmental Quality (administrative
review)

Pisello v. Town of Brookhaven (defamation)
South Camden Citizens in Action v. New Jersey Department

of Environmental Protection (public and private nui-
sance)

Woodwind Estates, Ltd. v. Gretkowski

III. Cases

Achee v. Port Drum Co., 197 F. Supp. 2d 723 (E.D. Tex.
2002)

Ball v. Union Carbide Corp., 376 F.3d 554 (6th Cir. 2004)
Broward Garden Tenants Ass’n v. U.S. Environmental

Protection Agency, 157 F. Supp. 2d 1329 (S.D. Fla. 2001)
City of Cuyahoga Falls v. Buckeye Community Hope

Foundation, 538 U.S. 188 (2003)43

Darst-Webbe Tenant Ass’n Board v. St. Louis Housing
Authority, 339 F.3d 702 (8th Cir. 2003)

Eberhart v. Gettys, 215 F. Supp. 2d 666 (N.D.N.C. 2002)
Fair Housing in Huntington Committee v. Town of

Huntington, New York, 316 F.3d 357 (2d Cir. 2003)44

Fallon Paiute-Shoshone Tribe v. City of Fallon, 174 F. Supp.
2d 1088 (D. Nev. 2001)

Franks v. Ross, 313 F.3d 184, 33 ELR 20120 (4th Cir. 2002)
Hispanics United of DuPage County v. Village of Addison,

Illinois, 157 F. Supp. 2d 962 (N.D. Ill. 2001)45

James v. City of Dallas, Texas, 254 F.3d 531 (5th Cir. 2001)
Kennedy Park Homes Ass’n v. City of Lackawanna,

436 F.2d 108 (2d Cir. 1970)
Langlois v. Abington Housing Authority, 234 F. Supp. 2d 33

(D. Mass. 2002)
Langlois v. Abington Housing Authority, No. 98-12336,

1998 WL1029207 (D. Mass. 1998), aff’d, 207 F.3d 43
(1st Cir. 2000)
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