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Editors’Summary: The U.S. Supreme Court ruled on three takings cases in its
2004 term: Lingle v. Chevron U.S.A., Inc.; Kelo v. City of New London; and San
Remo Hotel, Ltd. Partnership v. City & County of San Francisco. In Lingle, the
Court struck down the “substantially advance” test set forth in Agins v. City of
Tiburon. Kelo, which gained attention from the media and public, upheld the
use of eminent domain for economic development purposes. And San Remo in-
volved a relatively straightforward procedural issue. After describing and ana-
lyzing each of these cases, the author of this Article concludes that these cases
reinforce the Court’s takings jurisprudence that the Takings Clause imposes
only modest constraints on government action.

In the 2004 term that just ended, the U.S. Supreme Court
decided three takings cases: Lingle v. Chevron U.S.A.,

Inc.,1 Kelo v. City of New London,2 and San Remo Hotel,
Ltd. Partnership v. City & County of San Francisco.3 This
Article provides a description and analysis of each case
and also offers more general observations based on these
decisions about where the Court appears to be headed with
takings law and constitutional challenges to regulatory
programs in general. The Article principally focuses on
Lingle because that decision is the most significant of the
three in terms of redefining takings law.4 The Article
spends relatively less time addressing Kelo, which, notwith-
standing the media and political interest generated by the
decision, basically reaffirmed long-standing precedent, and
San Remo, which involved a comparatively straightforward
procedural issue.

The headline for this term is that the government pre-
vailed in every one of these takings cases. Measured

against the ambitions of property rights advocates, as well
as the successes they achieved in cases decided in the late
1980s and early 1990s,5 this represents a remarkable turn of
fortune. But what do these results actually say about the
state of takings law in the Court, and what do they portend
for the future?

I. Lingle

In Lingle, the Court “ate crow”6 and admitted that it had
been mistaken in announcing, 25 years earlier, that a plain-
tiff can assert a viable claim under the Takings Clause by al-
leging that a regulation fails to “substantially advance a le-
gitimate state interest.” This type of inquiry, the Court de-
clared, belongs under the rubric of the Due Process Clause,
not the Takings Clause. In addition to eliminating this prob-
lematic takings test, the decision goes a long way toward ar-
ticulating a clearer, narrower vision of regulatory takings
doctrine as a whole. It has been customary for years for aca-
demics to describe regulatory takings doctrine as a legal
muddle.7 After the Court’s decision in Lingle, that descrip-
tion needs revision.
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& Envtl. L. 1, 1-2 (2003) (describing regulatory takings law as “fa-
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A. Background

In Agins v. City of Tiburon,8 the Court declared that a regula-
tion effects a taking if it “does not substantially advance le-
gitimate state interests, or denies an owner economically vi-
able use of his land.”9 Applying this two-part test, the Court
concluded that a land use regulation limiting the density of
development in a community at the northern end of San
Francisco Bay did not constitute a taking. Apart from the
fact that the regulation did not impose a severe, unfair eco-
nomic burden on the owners, the Court said the ordinance
served a legitimate governmental purpose by discouraging
the “premature and unnecessary conversion of open-space
land to urban uses”10 and protecting residents “from the ill
effects of urbanization.”11

The Agins Court cited precious little authority—at least
takings authority—for the “substantially advance” test. In-
stead, the Court principally relied on due process prece-
dents. The Court cited Nectow v. Cambridge,12 which had
established, almost 50 years earlier, that a zoning restriction
“cannot be imposed [under the Due Process Clause] if it
does not bear a substantial relation to the public, health,
safety, morals, or general welfare.”13 The Agins Court also
cited Village of Euclid v. Ambler Realty Co.,14 which upheld
a municipal zoning ordinance against a due process chal-
lenge under a similar standard. The Court in Agins did not
acknowledge that it was transplanting into takings doctrine
a legal test rooted in the Due Process Clause, much less offer
a justification for doing so.

While first articulated in haec verba in Agins, the sub-
stantially advance test was prefigured in the Court’s deci-
sion two years earlier in Penn Central Transportation Co. v.
New York City.15 In that case, the Court rejected a takings
claim based on the designation of Grand Central Terminal in
New York City as a historic landmark. The Court in Penn
Central articulated a three-factor takings inquiry that has
since become the dominant framework for regulatory
takings analysis. The inquiry focuses on: (1) the economic
impact of the regulation; (2) the degree to which it has inter-
fered with the owner’s reasonable, investment-backed ex-
pectations; and (3) the character of the regulation. However,
the Court also stated, referring back to the zoning cases of
the 1920s, that it had upheld land use regulations where the
restrictions promoted the public health or welfare. In addi-
tion, the Court cited Goldblatt v. Hempstead,16 another land
use case, as an example of a case in which this type of analy-
sis had been applied, observing “it is, of course, implicit in
Goldblatt that a use restriction on real property may consti-
tute a ‘taking’if not reasonably necessary to the effectuation
of a substantial public purpose . . . .”17 The Court had no rea-
son to test this specific proposition in Penn Central because

there was no actual dispute about whether historic preserva-
tion was a legitimate public purpose, or that the designation
of Grand Central Terminal advanced that purpose. Nonethe-
less, Penn Central planted the seed for the substantially ad-
vance test later articulated in Agins.

In the years following Agins, the Court recited the sub-
stantially advance test in over one-half dozen other cases.18

While the Court frequently referred to the test only in pass-
ing, the force of repetition served, as the Court later said in
Lingle, to “ensconce” the test in the Court’s takings jurispru-
dence. The only context in which the Agins formulation ar-
guably had decisive significance was in the Court’s deci-
sions involving development “exactions.” In Nollan v. Cali-
fornia Coastal Commission,19 the Court ruled that a govern-
ment agency could impose a public access requirement on a
property owner as a condition of receiving a development
permit only if there was an “essential nexus” between the
condition and the government’s legitimate regulatory objec-
tives. Later, in Dolan v. City of Tigard,20 the Court added the
requirement that the burden imposed by an exaction must
be “roughly proportional” to the projected impacts of the
development being addressed by the exaction. In both
cases, the Court recited the substantially advance test, sug-
gesting that the test related to or somehow supported the
specific, relatively demanding tests for exactions estab-
lished in those cases.

While the Court did little to develop the substantially ad-
vance test—at least outside the context of exactions—cer-
tain lower federal and state courts have relied on the sub-
stantially advance formulation to support findings of
takings.21 The U.S. Court of Appeals for the Ninth Circuit, at
least partly in response to a concerted advocacy campaign
mounted by the Pacific Legal Foundation,22 repeatedly rec-
ognized and applied the substantially advance test, particu-
larly in cases involving challenges to rent control laws.23

B. The Lingle Case

The Lingle case grew out of the state of Hawaii’s long-
standing effort to limit the consumer price of gasoline.
Given its small size and geographic remoteness, Hawaii has
long suffered from a lack of competition in certain markets,
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8. 447 U.S. 255, 10 ELR 20361 (1980).

9. Id. at 260.

10. Id. at 261 (quoting Cal. Gov’t Code Ann. §65561(b) (West Supp.
1979)).

11. Id.

12. 277 U.S. 183 (1928).

13. Id. at 188.

14. 272 U.S. 365 (1926).

15. 438 U.S. 104, 8 ELR 20528 (1978).

16. 369 U.S. 590 (1962).

17. 438 U.S. at 127.

18. See, e.g., City of Monterey v. Del Monte Dunes at Monterey, Ltd.,
526 U.S. 687, 704, 29 ELR 21133 (1999); Dolan v. City of Tigard,
512 U.S. 374, 385, 24 ELR 21083 (1994); Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1016, 22 ELR 21104 (1992); Yee v.
Escondido, 503 U.S. 519, 534 (1992); Nollan v. California Coastal
Comm’n, 483 U.S. 825, 834, 17 ELR 20918 (1987); Keystone Bitu-
minous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 17 ELR 20440
(1987); United States v. Riverside Bayview Homes, Inc., 474 U.S.
121, 126, 16 ELR 20086 (1985). See also San Diego Gas & Elec. Co.
v. City of San Diego, 450 U.S. 621, 647, 11 ELR 20345 (1981)
(Brennan, J., dissenting).

19. 483 U.S. 825, 17 ELR 20918 (1987).

20. 512 U.S. 374, 24 ELR 21083 (1994).

21. See, e.g., State ex rel. Shemo v. City of Mayfield Heights, 765
N.E.2d 345 (Ohio 2002); Whitehead Oil Co. v. City of Lincoln, 515
N.W.2d 401 (Neb. 1994). See also Sheffield Dev. Co. v. City of
Glenn Heights, 140 S.W.3d 660 (Tex. 2004) (recognizing the sub-
stantially advance test, but concluding that the plaintiff failed to es-
tablish a taking under this test).

22. See Pacific Legal Foundation website on the Internet at http://www.
pacificlegal.org (last visited July 12, 2005).

23. See, e.g., Richardson v. City & County of Honolulu, 124 F.3d 1150
(9th Cir. 1997); Cashman v. City of Cotati, 374 F.3d 887 (9th Cir.
2004).
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including gasoline. Hawaii Act 257 sought to protect gaso-
line consumers by, among other things, limiting the maxi-
mum rents that oil companies could charge independent
dealers who leased stations from the companies.24 The goal
of the provision was to prevent oil companies from raising
rents to a level where the independent dealers would be
driven out of business. The state believed that maintaining a
diverse group of independent dealers at the retail level
would help promote competition and, in turn, protect con-
sumers over the long run.

Chevron U.S.A., Inc., the largest oil company in Hawaii,
sued the governor and state attorney general in federal court
claiming that the rent cap imposed by Act 257 effected an
unconstitutional taking and also violated the Due Process
and Equal Protection Clauses. Because the Act permitted
the company to charge more in rent in aggregate from its
leased stations than it otherwise would have charged, Chev-
ron stipulated that its economic return was adequate to meet
any constitutional standard. The company nonetheless con-
tended that Act 257 effected a taking on the theory that it
“failed to substantially advance” the state’s legitimate inter-
est in protecting consumers. Specifically, the company con-
tended that the law would be ineffective because companies
would respond to the rent cap by increasing the wholesale
prices they charged their dealers for gasoline and, if they
could not recoup their lost revenues, the companies would
simply cease establishing independent dealers. Ultimately,
Chevron argued, Act 257 would likely have the perverse ef-
fect of increasing retail gasoline prices.

The district court granted Chevron summary judgment on
its taking claim.

25 In addition to applying the substantially
advance test, in accordance with Ninth Circuit precedent,
the court rejected the state’s argument that the court should
employ a deferential standard in applying the test. Chevron
then voluntarily dismissed its due process and equal protec-
tion claims without prejudice. On appeal, the Ninth Circuit
ruled that the district court had properly applied heightened
scrutiny but vacated the grant of summary judgment on the
ground that the trial court had improperly short-circuited
resolution of the factual dispute about whether the rent cap
would actually lead to lower retail pieces.26 Judge William
Fletcher concurred, but disagreed with the majority regard-
ing the applicable legal standard. He argued that Court pre-
cedents required that rent controls be evaluated using a def-
erential standard.27

On remand, the district court held a one-day evidentiary
hearing at which the parties each presented a single expert
economist to offer his opinion on whether Act 257 would be
effective in protecting Hawaii’s consumers. After weighing
the conflicting testimony of the witnesses, and even going
so far as to consider the demeanor of each witness, the court
concluded that the economic predictions offered by the
company’s witness were “more persuasive” than those of
the state’s witness.28 Accordingly, the district concluded

that the Act would not substantially advance the state’s goal
of protecting consumers and thus effected a taking. On ap-
peal once more to the Ninth Circuit, the state challenged
the legitimacy of the substantially advance test and also ar-
gued that whatever the constitutional basis for the com-
pany’s legal claim, the district court should have deferred
to the rational economic judgment of the Hawaii Legisla-
ture in adopting the statute. The same panel that heard the
case before held that both arguments were barred by law of
the case,29 with Judge Fletcher filing a dissenting opinion
repeating his view that the court had applied the wrong stan-
dard of review.30

The state then filed a petition for certiorari in the Court.
The petition presented two questions:

1. Whether the Just Compensation Clause authorizes a
court to invalidate and enjoin state economic legislation
on the basis that the law effects a “taking” because it does
not “substantially advance a legitimate state interest,”
without regard to whether the challenged legislation di-
minishes the economic value or usefulness of any prop-
erty[; and] 2. Whether, even if applicable in takings anal-
ysis, the “substantially advance a legitimate state inter-
est” inquiry authorizes a court to conduct a de novo trial
to determine if challenged legislation will achieve its
goals, or whether the court should instead apply a defer-
ential standard of review equivalent to that traditionally
applied in reviewing economic legislation under the Due
Process and Equal Protection Clauses.31

The Court granted the petition on October 12, 2004.

C. The Court’s Decision

In its decision, issued on May 23, 2005, the Court unani-
mously reversed the Ninth Circuit. In a striking opening
sentence, Justice Sandra Day O’Connor wrote: “On occa-
sion, a would-be doctrinal rule or test finds its way into
our case law through simple repetition of a phrase—how-
ever fortuitously coined.” The Court then proceeded to rip
the substantially advance test out of takings doctrine root
and branch.

The Court first observed that there was “no question” that
the substantially advance formulation had been derived
from due process, not takings, precedents. The Court traced
the Agins Court’s reliance on the 1920s due process land use
cases as authority for this ostensible takings test, offering no
excuse for this transposition of legal doctrines.

32

More fundamentally, the Court reasoned that the substan-
tially advance test “is tethered neither to the text of the
Takings Clause nor to the basic justification for allowing
regulatory actions to be challenged under the Clause.” The
Court said that regulatory takings doctrine is designed “to
identify regulatory actions that are functionally equivalent
to the classic taking in which government directly appropri-
ates private property or ousts the owner from his domain.”
Accordingly, regulatory takings doctrine “focuses directly
upon the severity of the burden that government imposes
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24. Act 257, Haw. Rev. Stat. §486H-10.4 (1998 Cum. Supp.).

25. Chevron USA, Inc. v. Cayetano, 57 F. Supp. 2d 1003 (D. Haw.
1998).

26. Chevron USA, Inc. v. Cayetano, 224 F.3d 1030, 31 ELR 20091 (9th
Cir. 2000). The state filed an unsuccessful petition for certiorari
based on this interlocutory ruling. See Cayetano v. Chevron USA,
Inc., 532 U.S. 942 (2001).

27. Chevron, 224 F.3d at 1042-49.

28. Chevron USA, Inc. v. Cayetano, 198 F. Supp. 2d 1182 (D. Haw.
2002).

29. Chevron USA, Inc. v. Bronster, 363 F.3d 846 (9th Cir. 2004).

30. Id. at 858-61.

31. Brief for Petitioners at 3, Lingle v. Chevron U.S.A., Inc., 125 S. Ct.
2074, 35 ELR 20106 (2005) (No. 04-163).

32. The Court acknowledged in Lingle that the Penn Central decision
was mistaken in treating Goldblatt as supporting the substantially
advance takings theory.
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upon private property rights.” But, “[i]n stark contrast” to
the traditional focus of takings cases, the Court said, the sub-
stantially advances inquiry “reveals nothing about the mag-
nitude or character of the burden a particular regulation im-
poses upon private property rights.”33 Likewise, the Court
said, it sheds no light on “how any regulatory burden is dis-
tributed among property owners.”34 Thus, the Court con-
cluded, “this test does not help to identify those regulations
whose effects are functionally comparable to government
appropriation or invasion of private property.”

In addition, the Court reasoned that the substantially ad-
vance test was inconsistent with regulatory takings doctrine
because an inquiry into a regulation’s “underlying validity”
is “logically prior to and antecedent to the question whether
a regulation effects a taking” requiring payment of compen-
sation. The Takings Clause demands compensation when
government takes private property for “public use,” mean-
ing, the Court said, that “the Takings Clause presupposes
that the government has acted in pursuit of a valid public
purpose.” If the government action is “impermissible,” for
example, because it “fails to meet the ‘public use’ require-
ment or is so arbitrary as to violate due process—that is the
end of the inquiry. No amount of compensation can autho-
rize such action.”

Finally, the Court reasoned that the Agins substantially
advance test had to be rejected because it appeared “to de-
mand heightened means-end review of virtually any regula-
tion of private property.” Such a heightened standard pre-
sented two problems in the Court’s view. First, such an in-
quiry would require the courts “to scrutinize the efficacy of a
vast array of state and federal regulations,” a task for which
the courts “are not well suited.” Second, it would lead the
courts to substitute their judgments for those of “elected leg-
islatures,” which are more directly responsive to the citi-
zenry, and of “expert agencies,” which are more competent
to make these kinds of predictions.

The Court characterized as “remarkable, to say the least,”
the district court’s approach of choosing between the oppos-
ing views of two expert witnesses without according any
deference to the policy judgment of the Hawaii Legislature.
The Court observed: “[W]e have long eschewed such
heightened scrutiny when addressing substantive due pro-
cess challenges to government regulation. The reasons for
deference to legislative judgments about the need for, and
likely effectiveness of, regulatory actions are by now well
established, and we think they are no less applicable here.”

The Court stated that its repudiation of the substantially
advance test did not alter the tests for exactions established
in Nollan and Dolan. The Court acknowledged that it had
drawn upon the substantially advance language in those
cases. But, the Court said, those decisions did not actually
involve application of this test. The Court in those cases did
not ask whether the regulation advanced some legitimate
public purpose, as would have been appropriate under the
substantially advance test. Instead, the Court focused on
whether the exactions advanced the same interest that the
government could have advanced by denying the land use
authorizations altogether. In addition, the Court explained
that Nollan and Dolan involved challenges to adjudicative
land use decisions, that is, “government demands that a

landowner dedicate an easement allowing public access to
her property as a condition of obtaining a development per-
mit.” Because the landowners would undoubtedly have
been entitled to compensation if the government had unilat-
erally imposed such an access requirement, the Court ex-
plained, Nollan and Dolan involved a specialized applica-
tion of the doctrine of “unconstitutional conditions.” Nollan
and Dolan, the Court concluded, are “worlds apart” from the
theory that a regulation can be held to effect a taking solely
because it fails to advance a legitimate public purpose.

In a brief concurring opinion, Justice Anthony M. Ken-
nedy wrote separately “to note” that the Court’s decision
“does not foreclose the possibility that a regulation might
be so arbitrary or irrational as to violate due process.” He
went on to observe, “[t]he failure of a regulation to accom-
plish a stated or obvious objective would be relevant to that
inquiry.” Because Chevron had voluntarily dismissed its
due process claim, Justice Kennedy said the Court had no
occasion to consider whether Act 257 “represents one of the
rare instances in which even [this] permissive standard has
been violated.”

35

D. How Did the Court Get It So Wrong?

Given that the Court had so frequently repeated the substan-
tially advance formula in the past—and now has unani-
mously repudiated the test—it is interesting to speculate on
how the Court could have gotten it so wrong. No other ex-
ample comes to mind in which the Court has embraced and
then so dramatically repudiated a constitutional test.

There are various explanations for how and why the
Court went down the wrong path, some mentioned by the
Court itself in Lingle. First, following the Court’s land-
mark decisions of the 1920s upholding the constitutional-
ity of zoning, discussed above, the Court for many decades
had largely abandoned the field of land use. Thus, when the
Court faced a constitutional challenge to local land use reg-
ulation decades later in Agins, “it was natural to turn to
these seminal zoning precedents for guidance.” Further-
more, as discussed above, the confusion of takings and due
process doctrines in Agins was prefigured by the Court’s
decision in Penn Central. Indeed, as the Court explained in
Lingle, the co-mingling of these doctrines actually pre-
dated Penn Central, in the form of Court decisions that re-
ferred to deprivations of property without due process of
law as “takings.”

36

Furthermore, in a gentle jab at the U.S. Solicitor Gen-
eral’s office, which filed a forceful amicus brief in Lingle ar-
guing for repudiation of the substantially advance test, the
Court assigned some of the blame for the Court’s confusion
over the substantially advance inquiry to the amicus brief
the United States filed in Agins. There is some justification
for the accusation. Expressly co-mingling language from
the Euclid and Penn Central decisions, the Solicitor Gen-
eral’s brief in Agins laid out a two-part test for regulatory
takings that plainly provided the foundation for the two-part
test announced in that case.37 Interestingly, neither the plain-
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33. Lingle v. Chevron U.S.A., Inc., 125 S. Ct. 2074, 35 ELR 20106
(2005) (emphasis in original).

34. Id. (emphasis in original).

35. Id. at 2087 (quoting Eastern Enters. v. Apfel, 524 U.S. 498, 550
(1998)).

36. See, e.g., Rowan v. Post Office Dep’t, 397 U.S. 782, 740 (1970).

37. The opening sentence of the Summary of Argument in the brief filed
by the United States in Agins reads:

Under principles set forth in this Court’s decisions in Euclid
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tiff landowners nor the defendant city in Agins embraced
the idea that takings doctrine should include any type of
means-ends inquiry.38

In view of this history, it is possible to ascribe the origins
and short life of the substantially advance test to a simple
confusion of legal categories. It seems far more likely, how-
ever, that something more substantive was going on.
Ironically, it appears that both “liberals” and “conserva-
tives” may, at different times, have found something to like
in the notion that takings doctrine incorporated a due pro-
cess-type means-ends analysis. If doctrinal coherence were
the only objective in constitutional litigation, the Agins sub-
stantially advance test might never have arisen, but that
plainly is not the case.

In the first place, the notion that takings doctrine incorpo-
rated a due process-type means-ends analysis likely ap-
pealed to liberals who wished to prevent the Takings Clause
from becoming a major constraint on government regula-
tory authority. While the concept of regulatory takings is
now firmly embedded in the law, it was a concept very much
up for grabs only a few decades ago. For example, until only
20 years ago, the Court was still debating whether the
Takings Clause even supported a direct claim for relief by an
aggrieved property owner.39 The issue was not definitively
resolved until the Court’s 1987 decision in First English
Evangelical Lutheran Church of Glendale v. County of Los
Angeles.40 Given this unsettled state of takings law, it is not
surprising that government attorneys sought to associate
takings claims with due process claims. In reaction to the ex-
cesses of the Lochner era,41 the Court had resolved that the
Due Process Clause required deferential judicial review of
economic legislation. Associating takings claims with due
process claims suggested that both types of claims should be
evaluated using the same deferential standard. Accordingly,

it made perfectly good sense for the U.S. Department of Jus-
tice under President Jimmy Carter to file an amicus brief in
Agins taking the position that takings doctrine incorporated
due process analysis. Following the Court’s unanimous re-
jection of the taking claim in Agins, government lawyers
could hardly have been dissatisfied with the somewhat con-
fusing but ultimately seemingly helpful co-mingling of doc-
trines in that decision.

On a parallel track, conservative critics of the regulatory
state were casting about for constitutional arguments with
which to challenge regulations. For historical reasons, the
controversy associated with the Due Process Clause made
that provision an unattractive foundation for a judicial coun-
terrevolution. Prof. Richard Epstein, in his seminal 1985
book, Takings, Private Property, and Power of Eminent Do-
main, had identified the Takings Clause as a possible alter-
nate route to the restoration of searching constitutional re-
view of economic regulation:

[T]he Supreme Court . . . has set its thumb too heavily on
the side of state power. . . . . [T]he rational basis test pre-
cludes any serious review of the fit between means and
ends. What is needed is an intermediate standard that
says, as did the court in Lochner, “The mere assertion
that the subject relates though but in a remote degree to
the public health does not necessarily render the enact-
ment valid. The act must have a more direct relation, as a
means to an end, and the end itself must be appropriate
and legitimate.”42

Justice Antonin Scalia, appointed to the Court in 1986,
six years after the Agins decision, was apparently the first to
seize upon the fact that the Agins decision, ironically
enough, provided an opening for attempting to implement at
least a portion of Professor Epstein’s agenda.43 The key was
that the Agins test, while it incorporated a due process-type
means-ends analysis into takings doctrine, did not necessar-
ily incorporate the exact replica of the then current rational
basis test. In the 1920s zoning cases upon which Agins re-
lied, the Court demanded a “substantial” relationship be-
tween governmental ends and means, terminology that sug-
gested a somewhat more demanding standard of review
than mere rational basis. That the decisions of the 1920s ar-
ticulated a relatively demanding standard is consistent, of
course, with the heightened scrutiny applied to economic
regulation under the Due Process Clause across the board
prior to the constitutional revolution of the 1930s. Thus,
while the result might well have been inadvertent, the Agins
Court not only imported due process thinking into takings
law, but created an opening for applying a heightened stan-
dard not seen since the 1930s.

Justice Scalia, in his celebrated opinion for the Court in
the 1987 Nollan case, seized this opportunity and ran with it.
As the Court later explained in Lingle, the relatively de-
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v. Ambler Realty Co., 272 U.S. 365 (1926), and Penn Cen-
tral Transportation Co. v. New York City, 438 U.S. 104 [8
ELR 20528] (1978), a land use regulation such as a zoning
ordinance is not deemed a taking without just compensation
under the Fifth Amendment where the regulation is not
“clearly arbitrary and unreasonable, having no substantial re-
lation to the public health, safety, morals, or general welfare”
(Euclid v. Ambler Realty Co., supra, 272 U.S. at 395) and
does not deprive the owner of every reasonable beneficial use
of his property.

Brief for United States, Agins, 1980 WL 339998, at *25.

38. The claimant property owners in Agins challenged the California
court’s description of a regulatory taking as a “wrongful” act, see
Appellants’ Brief, Agins, 1980 WL 339995, at **16-17, and insisted
that a regulatory taking claim focuses instead on “whether the proper
exercise of this proper power nonetheless worked a taking by reason
of its impact on the regulated property.” Id. at **18-19. Moreover,
the plaintiffs explicitly accepted the validity of the city’s zoning or-
dinance. See id. at *17 n.5. Likewise, the defendant city distin-
guished the issue of whether the ordinance served a legitimate gov-
ernment interest, which it considered a question of substantive due
process, Appellees’ Brief, Agins, 1980 WL 339996, at **16-18,
from the separate question of whether the adverse economic impact
of the ordinance resulted in a taking. Id. at **18-22.

39. See Williamson County Reg’l Planning Comm’n v. Hamilton Bank
of Johnson County, 473 U.S. 172 (1985) (referring with some sym-
pathy to the “theory” that the Due Process Clause provided the only
constitutional basis for challenging allegedly excessively burden-
some regulation).

40. 482 U.S. 304, 17 ELR 20787 (1987).

41. The Lochner era refers to Lochner v. New York, 198 U.S. 45 (1905),
and other Court cases between 1897 and 1937 in which the Court
struck down progressive state legislation as a violation of substan-
tive due process.

42. Richard Epstein, Takings, Private Property, and Power of

Eminent Domain 128 (1985).

43. In a now famous public discussion in the mid-1980s, Justice Scalia
and Professor Epstein debated whether the Court should seek to ex-
pand constitutional protections for economic rights. See Scalia v.

Epstein: Two Views on Judicial Activism by Supreme Court

Justice Antonin Scalia and Professor Richard Epstein

(Cato Institute 1985). Notwithstanding their disagreement during
this debate, it seems apparent that at least by 1987, Justice Scalia was
committed to implementing Professor Epstein’s revisionist interpre-
tation of the Takings Clause, though perhaps never in as thorough a
fashion as the professor would have liked.
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manding test applied to the exaction in that case did not de-
pend on the substantially advance formulation. Nonethe-
less, Justice Scalia relied in part on this language to justify
the relatively demanding standard developed in Nollan. In
response to Justice William J. Brennan’s objection that ex-
actions should be reviewed under a rational basis standard,
Justice Scalia stated:

We have required that the regulation “substantially ad-
vance” the “legitimate state interest” sought to be
achieved, . . . not that “the State ‘could rationally have
decided’ the measure adopted might achieve the
State’s objective.” . . . [T]here is no reason to believe
(and the language of our cases gives some reason to
disbelieve) that so long as the regulation of property
is at issue the standards for takings challenges, due
process challenges, and equal protection challenges
are identical . . . .44

This seemingly sweeping language, though articulated in a
somewhat backhanded way, provided the foundation for the
efforts by conservative advocates over the following several
decades to revive Lochner under the banner of takings.

Ultimately, of course, the frolic and detour represented by
the substantially advance test has come to an ignominious
end, and a fairly speedy one at that. With 20-20 hindsight,
the test suffered from two fundamental flaws. As the Court
explained in painstaking detail in Lingle, the substantially
advance inquiry simply could not be made to fit into takings
doctrine: not only did it suggest a line of inquiry that was
foreign to the core concerns of regulatory takings law, it in-
volved an analysis that was in fundamental conflict with
takings doctrine. Equally important, given that the test had
no actual foundation in takings law, it became apparent
that the substantially advance test was simply a ruse for
recreating under the rubric of takings a type of due process
analysis that the Court had long repudiated when presented
as a straightforward due process claim. The substantially
advance test was a jurisprudential gimmick that both the
force of logic and the Court’s own sense of propriety de-
manded be rejected.

E. The Significance of Lingle

What is the long-term significance of Lingle? First and fore-
most, the decision eliminates an entire ostensible branch of
regulatory takings liability. To be sure, the Court had never
squarely relied on this test, outside the context of exactions,
to uphold a finding of a taking. Some lower courts, perhaps
sensing the doctrinal weakness of the substantially advance
test, had held it at arm’s length.

45 But, as discussed above,
other federal and state courts had invoked this takings test,
and those decisions have now been overruled. If the Court
had ruled the other way in Lingle, takings doctrine would be
very different than it is today.

The Court did not rule, of course, that means-ends analy-
sis is impermissible under the U.S. Constitution; it simply
ruled that this type of analysis must be conducted under the

Due Process Clause rather than the Takings Clause. But this
step has enormous practical importance. The substantially
advance test was understood to support, as the Court itself
explained in Lingle, the use of a heightened standard of re-
view. Relegating the substantially advance test to the realm
of due process means that means-ends review of regulation
must be conducted using the rational basis test for review of
economic regulation under the Due Process Clause.

The Lingle decision also brings a new, unifying clarity to
regulatory takings doctrine as a whole. Ironically, the exer-
cise of declaring the types of claims that are not within the
scope of regulatory takings doctrine apparently helped the
Court define, more sharply than ever before, what types of
claims do qualify as potential takings claims. First, the
Court explained that every theory of regulatory takings has
a “common touchstone”; that is, it seeks “to identify regu-
latory actions that are functionally equivalent to the classic
taking in which government directly appropriates private
property or ousts the owner from his domain.” This over-
arching “functional equivalence” test, the Court explained,
applies to takings claims based on physical occupations
under Loretto v. Teleprompter Manhattan CATV Corp.,

46

takings claims based on denials of all economically viable
use under Lucas v. South Carolina Coastal Council,47 or
takings claims under the multifaceted Penn Central frame-
work. In all of these cases, regardless of whether a regula-
tion results in a physical occupation or imposes an eco-
nomic loss, the inquiry “focuses directly upon the sever-
ity of the burden the government imposes on private prop-
erty rights.”

In addition, the Court’s decision implies a sharper, nar-
rower definition of the “character” factor in the Penn Cen-
tral analysis. Prior to Lingle, it had frequently been sug-
gested that the failure of a regulation to advance a legitimate
public purpose might be part of the character inquiry; on the
other hand, it had been suggested that the importance of the
public objective served by a regulation might figure into
character and weigh against a finding of a taking. The
Court’s reasoning that analysis of the wisdom or efficacy of
government action has no place in takings doctrine refutes
the first suggestion, as does the Court’s pointed statement
that “the ‘substantially advances’ inquiry reveals nothing
about the magnitude or character of the burden a particular
regulation imposes upon private property rights.”

48 By a
parity of reasoning, since a valid takings claim “presup-
poses that the government acted in pursuit of a valid public
purpose,” the importance of the public purpose served by a
regulation cannot logically be raised under the rubric of
character as a defense to a takings claim. Just as the govern-
ment could not deny liability in an eminent domain proceed-
ing on the ground that the government is planning to build a
very important school or road, the government could not
deny liability in an inverse condemnation case on the
ground that the government is seeking to accomplish some
very important regulatory objective.

One recurring question in takings law has been whether
legally invalid government actions, including ultra vires ac-
tions, administrative measures contrary to statute, or arbi-
trary or capricious actions, can support claims for compen-
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44. Nollan, 483 U.S. at 835 n.3 (citing Agins, 447 U.S. at 260) (emphasis
in original).

45. See, e.g., Bamber v. United States, 45 Fed. Cl. 162, 165 (Fed. Cl.
1999). Cf. Seiber v. United States, 364 F.3d 1356, 1367-68, 34 ELR
20026 (Fed. Cir. 2004) (noting uncertainty in the Court’s decisions,
but finding it unnecessary to decide whether Agins established a dis-
tinct takings test).

46. 458 U.S. 419 (1982).

47. 505 U.S. 1003, 22 ELR 21104 (1992).

48. Lingle, 125 S. Ct. at 2074 (emphasis in original).
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sation under the Takings Clause.49 On the one hand, it can be
contended that since a government action serving a public
use is a precondition for a valid takings claim, an illegiti-
mate government action, no matter how burdensome, can-
not support a valid takings claim. On the other hand, this
conclusion runs into the intuitively plausible argument that
if a government action is sufficiently burdensome to consti-
tute a taking, the fact that it was illegal as well should not ex-
cuse the taking. Courts have come down on both sides of this
issue.50 The decision in Lingle, in line with previous indica-
tions of the direction of the Court’s thinking on this issue,51

supports the view that a legitimate government action is a
precondition for a valid takings claim. In the Court’s words,
“the Takings Clause presupposes that the government has
acted in pursuit of a valid public purpose.”

In addition, the decision in Lingle helps resolve the debate
over whether an injunction is an available remedy under the
Takings Clause or whether financial compensation is the ex-
clusive remedy for a taking. The Court plainly lent support
to the latter view, stating that “[a]s its text makes plain, the
Takings Clause does not prohibit the taking of private prop-
erty, but instead places a condition on the exercise of that
power.” In the same vein, the Court said that the Takings
Clause “is designed not to limit the governmental interfer-
ence with property rights per se, but rather to secure com-
pensation in the event of otherwise proper interference
amounting to a taking.”

Finally, the Lingle decision appears to bring greater clar-
ity to the Court’s Nollan and Dolan tests for exactions. The
Court’s repeated emphasis on the fact that those cases in-
volved “adjudicative” government action supports the view
that Nollan and Dolan do not apply to legislative measures.
In addition, the Court’s description of the analytical founda-
tion for these decisions—that is, that they involved condi-
tions that enforced in isolation, would have been per se
takings—supports the argument that monetary exactions are
outside the scope of Nollan and Dolan. Mere imposition of
monetary liability, the Court has said, cannot be analyzed as
a per se taking.

52

The central question after the Lingle decision will be how
to apply the “functional equivalence” standard in the con-
text of a Penn Central case. Because the Lucas per se test
covers the situation whether the value of the property has

been literally destroyed, Penn Central logically applies to
some separate category of cases when the economic burden
is very severe but less than total. In the past, the Court has
been reluctant to attempt to identify any specific threshold
of economic impact sufficient to demonstrate a taking, in-
stead suggesting that a mix of factors necessarily comes into
play. In particular, Lingle highlights the continuing impor-
tance under Penn Central of whether the regulation inter-
feres with investment-backed expectations. In Palazzolo v.
Rhode Island,53 the Court rejected the strict so-called notice
rule, embraced by some courts, that barred a purchaser who
bought property subject to an existing regulation from
bringing a takings claim based on the restriction. Despite
this ruling, the fact that a claimant has purchased with notice
of the regulations remains a powerful, if not dispositive, fac-
tor weighing against a takings claim.54

Another factor—which apparently has been somewhat
elevated in importance as a result of Lingle—is the degree to
which a regulation applies broadly across the community
instead of singling out a particular owner to bear an eco-
nomic burden. As discussed, the Court in Lingle explained
that the substantially advance inquiry was foreign to regula-
tory takings doctrine, in part because it provided no infor-
mation about “how any regulatory burden is distributed
among property owners.”55 On the same theme, the Court
said: “Atest that tells us nothing about the actual burden im-
posed on property rights, or how the burden is allocated
cannot tell us when justice might require that the burden be
spread among taxpayers through the payment of compensa-
tion.”56 The economic premise underlying this approach is
that since all members of the community benefit from re-
strictions that apply broadly across the community, there is
less reason, in “fairness and justice,” to provide compensa-
tion to property owners in that circumstance than when a
regulation singles out one or a few owners to bear a burden.

Justice Kennedy’s concurring opinion, though not di-
rectly focused on takings, warrants a brief comment. In a
sense, Justice Kennedy states the obvious in insisting that
Lingle does not foreclose the possibility that the Due Pro-
cess Clause might provide a basis for successfully challeng-
ing “arbitrary or irrational” action. After all, the theory pre-
sented by the state and its amici before the Court was that the
substantially advance inquiry represented a due process test
rather than a takings test. Beyond that, however, Justice
Kennedy hints that the type of substantive due process anal-
ysis he has in mind might be more demanding of govern-
ment than traditional due process review. The only Court
decision he cites in his concurring opinion is his concurring
opinion in Eastern Enterprises v. Apfel.

57 In that case, Jus-
tice Kennedy implicitly applied a somewhat heightened
standard of review to support a finding of a due process vio-
lation; moreover, in Kelo, decided one month after Lingle,
in yet another of his concurring opinions, Justice Kennedy
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States, 271 F.2d 1327, 1340, 32 ELR 20322 (Fed. Cir. 2001) (the
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53. 121 S. Ct. 2448, 32 ELR 20516 (2002).

54. Indeed, on July 5, 2005, in the Palazzolo case itself, the Rhode Island
Superior Court, on remand from the Court, rejected the takings
claim, relying in part on the fact that the claimant purchased the
property subject to preexisting regulatory constraints. See Palazzolo
v. State, No. WM-88-0297, slip op. at 30 n.78 (R.I. Super. Ct. July 5,
2005).

55. Lingle, 125 S. Ct. at 2074 (emphasis in original).
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described his Eastern Enterprises opinion as applying
“heightened scrutiny.” Furthermore, in Lingle itself, Ken-
nedy described the relevant inquiry as whether a regulation
fails “to accomplish a stated or obvious objective,” a formu-
lation that suggests a somewhat more rigorous review than
the traditional search for a “conceivable” public purpose.

II. Kelo

On the same day the Court heard oral argument in Lingle, it
heard oral argument in Kelo, in which it upheld the use of
eminent domain for economic development purposes.58

However, in contrast to the unanimous result in Lingle, the
Court split 5 to 4 in Kelo, with the Court producing a total
of four different opinions. Also in contrast to the Lingle
case, which brought the debate over the substantially ad-
vance inquiry to a definitive close, the Kelo decision, based
on the level of subsequent media and congressional inter-
est, appears to have ignited a new policy, if not legal, de-
bate over the use of eminent domain for economic develop-
ment purposes.

A. Background

As the Court explained in Lingle, “over a century of our case
law interpreting” the Takings Clause supported the result in
Kelo. Starting in the early years of the 19th century, the
states, with consistent judicial support, delegated the power
of eminent domain to privately owned turnpike, canal, and
railroad corporations. Later, such delegations were ex-
tended to privately owned gas, electric, and telephone utili-
ties. Perhaps the most expansive use of the eminent domain
power was for the establishment of dams to supply
hydropower for textile plants and other types of manufactur-
ing operations.

Around the turn of the century, the Court, building
largely on the earlier work of the state courts, upheld a se-
ries of exercises of the eminent domain power for natural
resource development. These decisions rejected chal-
lenges to the use of eminent domain to construct a ditch to
remove water from a drainage district,

59 to construct a
ditch to bring water to irrigation districts,60 and to build an
aerial bucket line to transport minerals taken from a
mine.61 In all these cases, the Court upheld the use of emi-
nent domain even though the public itself did not obtain ti-
tle to the property, and the public had no general right of ac-
cess to, or use of, the property.

Prior to Kelo, the leading Court eminent domain acquisi-
tion and retransfer cases—that is where the exercise of emi-
nent domain results in transfer of ownership to a new own-
er—were Berman v. Parker62 and Hawaii Housing Author-
ity v. Midkiff.63 Berman unanimously upheld a massive, con-
gressionally authorized urban redevelopment project in
Southwest Washington, D.C. The Court equated the scope
of government eminent domain power with the full scope of

the police power and said that so long as the governmental
purpose was legitimate, the eminent domain power could be
deployed to accomplish that purpose. “The public end may
be as well or better served through an agency of private en-
terprise than through a department of government—or so
the Congress might conclude.”64 The Court also rejected the
plaintiff’s objection that his property should not have been
included in the redevelopment area, stating “the need for a
particular tract to complete the integrated plan rests in the
legislative branch.”65

In Midkiff, the Court unanimously upheld the use of emi-
nent domain by the state of Hawaii to break up a land oligop-
oly by requiring the handful of owners of large holdings in
the state to sell property to leaseholders on residential lots.
Echoing Berman, the Court said: “The public use require-
ment is . . . coterminous with the scope of the sovereign’s po-
lice powers.”66 The Court acknowledged that there is a judi-
cial role in enforcing the public use requirement, but said
that “where the exercise of the eminent domain power is ra-
tionally related to a conceivable public purpose, the Court
has never held a compensated taking to be prescribed by the
Public Use Clause.”67 The Court also rejected the argument
that less deference was due an act of a state legislature than
an act of Congress (as in Berman), and ruled that it was be-
side the point that under the Hawaii legislation property title
transferred directly from one private owner to another with-
out intervening public ownership.

Against this background, one might suppose that the emi-
nent domain power would not represent a fruitful area for le-
gal reform. However, largely as a result of the focused and
effective advocacy efforts of the Institute for Justice, cutting
back on the power of eminent domain has become the latest
libertarian cause célèbre. The Institute has been particularly
active at the state level, where it has achieved some suc-
cess.68 Given the lack of any genuine issue about the appro-
priate legal standard in this type of case, the Institute’s suc-
cess on behalf of their clients in persuading the Court to
grant certiorari in Kelo was quite an accomplishment. Even
more remarkable was their success in attracting four votes
for overturning over 100 years of Court precedent.

B. The Kelo Case

The Kelo case involved a challenge to the city of New Lon-
don’s proposal to redevelop a 90-acre area in an older part of
the city for commercial, office, residential, and recreational
purposes. The plan sought to capitalize on the announce-
ment by the Pfizer pharmaceutical company that it planned
to build a major research facility on an adjacent site. The city
successfully negotiated the purchase of most of the approxi-
mately 115 separate properties in the redevelopment area,
but the owners of 15 properties refused to sell. The redevel-
opment plan was the product of an intensive planning effort
that included numerous public hearings and extensive input
from state agencies. The city’s plan, once the land acquisi-
tion was consummated, was to lease the area, subject to vari-
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ous contractual restrictions, to a developer who would carry
out the city’s redevelopment plan.

The dissenting property owners brought suit in Connecti-
cut Superior Court alleging that the taking of their property
would violate the public use requirement of the federal
Takings Clause. Following a seven-day trial, the court
granted an order prohibiting the taking of property in one
portion of the redevelopment area but denying relief as to
another portion. On cross-appeals, the Connecticut Su-
preme Court, by a margin of 4 to 3, relying heavily on
Berman and Midkiff, upheld the city’s planned use of emi-
nent domain.69 The three dissenting justices would have ap-
plied a heightened standard of review. While they agreed the
redevelopment plan was designed to serve a valid public
purpose, they argued that the city failed to present “clear and
convincing” evidence that the planned redevelopment
would be realized.

C. The Court’s Opinions

Justice John Paul Stevens, the author of many of the impor-
tant, recent Court regulatory takings decisions,70 wrote the
opinion for the Court, joined by Justices Stephen Breyer,
Ruth Bader Ginsburg, Kennedy, and David H. Souter, up-
holding the city’s use of the eminent domain power. Jus-
tice Kennedy also filed a separate concurring opinion. Jus-
tice O’Connor filed a dissenting opinion, joined by Chief
Justice William H. Rehnquist and Justices Scalia and Clar-
ence Thomas. Justice Thomas also filed a separate dissent-
ing opinion.

The Court, following Berman and Midkiff, ruled that a
government action serves a public use as long as it advances
a public purpose, which the Court said should be defined
broadly and with deference to the legislature’s judgment.
Based on the precedent discussed above upholding the use
of eminent domain to support various forms of private de-
velopment, the Court rejected as “incongruous” plaintiffs’
argument that New London’s redevelopment plan did not
serve a public use. The Court also rejected plaintiffs’ argu-
ment that courts should apply heightened scrutiny and de-
mand a showing of a “reasonable certainty” that redevelop-
ment will achieve its expected benefits. Apart from the fact
that acceptance of this alternative argument would demand
“an even greater departure from our precedent,” the Court
said this standard “would unquestionably impose a signifi-
cant impediment to the successful consummation of many
such plans.”

The Court emphasized that the city sought to use eminent
domain pursuant to a “carefully considered plan” for the
area as a whole. In addition, the Court said that the plan had
been the product of “thorough deliberation,” including
neighborhood meetings, several specific approvals by the
city council, and state-level review of the plan. The Court
distinguished the case of a “one-to-one transfer of property,
executed outside the confines of an integrated development
plan,” and indicated that its approval of New London’s use
of eminent domain did not necessarily imply approval of
more targeted uses of eminent domain. “While such an un-
usual exercise of government power would certainly raise a

suspicion that a private purpose was afoot,” the Court said,
“the hypothetical cases posited by petitioners can be con-
fronted if and when they arise.” The Court offered a further
qualification on its holding by indicating that it was “nota-
ble” that in Kelo, as in Berman, the private redeveloper
would be “required by contract to use the property to carry
out the redevelopment plan.” The Court apparently believed
that such contractual commitments to carry out the publicly
approved redevelopment plan provided an additional assur-
ance that eminent domain was being deployed to achieve a
public purpose rather than to benefit new owners.

While Justice Kennedy joined in the opinion for the
Court, he also filed a separate concurring opinion. First, Jus-
tice Kennedy stated that even though Berman and Midkiff
established that a taking for economic development pur-
poses should be upheld so long as it is rationally related to a
legitimate public purpose, this did not mean that the Takings
Clause did not prohibit “transfers intended to confer bene-
fits on particular, favored private entities, and with only in-
cidental or pretextual public benefits.” To ferret out such
misuses of the eminent domain power, Justice Kennedy said
courts should apply “meaningful rational basis review”
based on a through examination of the record. He said a
court should strike down an exercise of eminent domain
“that, by a clear showing, is intended to favor a particular
party, with only incidental or pretextual benefits.”

Justice Kennedy also left open the “possibility” that a
more stringent standard of review might be appropriate in
some “narrowly drawn category of takings” where “the risk
of undetected, impermissible favoritism of private parties is
so acute that a presumption (rebuttable or otherwise) of in-
validity is warranted under the Public Use Clause.” He de-
clined to offer “conjecture” about what sort of cases might
justify heightened review, but listed various aspects of the
Kelo case that persuaded him “no departure from Berman
and Midkiff” was warranted. These included that “[t]his tak-
ing occurred in the context of a comprehensive develop-
ment plan,” the plan was meant to address “a serious
city-wide depression,” the “economic benefits of the project
cannot be characterized as de minimis,” the identities of
most project beneficiaries “were unknown at the time the
city formulated its plans,” and the city followed various
“procedural requirements” that facilitated review of the pro-
ject’s bona fides. Based on these factors, Justice Kennedy
concluded that Kelo was certainly not the type of case “in
which the transfers are so suspicious, or the procedures em-
ployed so prone to abuse, or the purported benefits so trivial
or implausible, that courts should presume an impermissi-
ble private purpose.”

Justice O’Connor filed a virulent dissent. Her basic con-
cern was that the majority’s approach provided no real
means for enforcing the principle, to which all members of
the Court subscribed, that the Takings Clause does not au-
thorize a forced, naked transfer of property from A to B for
no purpose other than to benefit B. Justice O’Connor ob-
jected that neither Justice Stevens nor Justice Kennedy of-
fered a bright-line test for distinguishing between legitimate
and illegitimate uses of eminent domain. More fundamen-
tally, in her view, if incidental public benefit were sufficient
to support a taking, then the fact that the taking was actually
intended to benefit some private party would become irrele-
vant. Justice O’Connor acknowledged that some of the
Court’s language in Midkiff and Berman (including her own
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opinion in Midkiff) supported the majority’s position, but
she argued that this language was unnecessary to the actual
results in those cases and should be disavowed.

To cabin use of the eminent domain power, Justice
O’Connor proposed to read Berman and Midkiff as being
based on a requirement that the “precondemnation use of the
targeted property inflict[ ] affirmative harm on society.” In
Berman, in her view, the object was to “eliminate blight re-
sulting from extreme poverty,” whereas in Midkiff the goal
was to eliminate “oligopoly resulting from extreme wealth.”
Both cases differed from Kelo, she said, where the proper-
ties being taken were not the source of “any social harm,”
but rather the taking was justified on the basis that the trans-
fer of the property to new owners would “generate some
secondary benefit for the public.” Justice O’Connor charged
that in moving away from the limitation ostensibly implicit
in Berman and Midkiff, “the Court today significantly ex-
pands the meaning of public use.” Justice O’Connor simply
chose to ignore the pre-Berman cases that sanctioned use of
eminent domain for economic development purposes.

Finally, Justice Thomas, in addition to joining Justice
O’Connor’s opinion, filed his own dissenting opinion. Fol-
lowing an ostensibly originalist approach to constitutional
interpretation, Justice Thomas argued that the phrase “pub-
lic use” should be given its “natural meaning” by permitting
takings only if the government owns, or the public has a
right to use, the property. He candidly admitted that this
novel approach would require overturning essentially the
entire body of Court precedent interpreting the phrase “pub-
lic use.” Contrary to Justice Thomas’ view, dictionary defi-
nitions of the term public use do not preclude the long-
standing view that eminent domain for a public purpose can
serve a public use. In any event, at least for the time being,
Justice Thomas has embraced an outlier position that has lit-
tle practical significance. The irony of Justice Thomas’posi-
tion is that in Lingle he joined in a unanimous opinion ac-
knowledging that the Founding Fathers did not believe that
the Takings Clause affected regulations at all. To be consis-
tent, therefore, with his approach in Kelo, Justice Thomas
should have called in Lingle for repudiation of the entire
concept of regulatory takings!

D. The Implications of Kelo

The most remarkable aspect of Kelo is that the Court was so
closely divided. As Justice O’Connor acknowledged in part,
and as the majority opinion made clear, a contrary decision
would have overruled over a century of Court precedent.
The explanation for this decision may lie in the fact that the
case in part involved owner-occupied homes. So far as I am
aware, Kelo is the first case in the Court involving a chal-
lenge to the use of eminent domain for economic develop-
ment purposes in which the property at issue was a home. A
home has iconic significance in American society and, as
Prof. Margaret Jane Radin has explained,

71 government ac-
tion affecting a home interferes more directly with citizens’
sense of personhood than other types of government action
affecting property. Yet none of the decisions prior to Kelo
turned on whether or not the property at issue was a home.
And Justice O’Connor’s proposed limitation on the use of

eminent domain would protect all types of private property
owners, not just homeowners. At the same time, insofar as
Justice O’Connor reaffirmed that eminent domain is
nonproblematic when the public holds title to the property,
her approach would leave homeowners without any special
protection outside the context of eminent domain for eco-
nomic development. The sympathetic elderly homeowners
in Kelo may help explain the sharp division in Kelo, but they
do not help explain the minority’s reasoning.

While the majority relied upon and reaffirmed Berman
and Midkiff, Kelo actually places new limitations on the use
of the eminent domain power for economic development
purposes. Kelo speaks about the deference due government
in its choices about when and how to use eminent domain,
but the tone of the Kelo decision is far more restrained than
the full-throated embrace of eminent domain in the earlier
cases. For example, Midkiff stated that exercises of eminent
domain are subject to review under a rational relation test;
this formula is not specifically repeated in Kelo, replaced in-
stead by a more ambiguous reference to the requirement of
“deference.” In addition, while both Berman and Midkiff
stated that the eminent domain power is coincident in scope
with the police power, suggesting that the eminent domain
power can be used to advance any legitimate governmental
purpose, no similar statement appears in Kelo.

The most important new limitation is the suggestion that
the courts should uphold, or at least pay deference to, gov-
ernment exercises of eminent domain only when the author-
ity is used to implement a comprehensive plan for an entire
area developed with intensive public involvement and ap-
proved by responsible elected officials. Instructing by ex-
ample rather than by mandate, the Court indicated that the
fact that the city was implementing a comprehensive plan
counted in its favor, providing a broad hint that communities
would be ill-advised to take property unless it was consis-
tent with an adopted plan. As if to underscore the need for
planning by means of subliminal suggestion, the word
“plan,” “planning,” or “planner” appears over 40 times in
the majority opinion. Again instructing by example, the
Court indicated that a point weighing in New London’s fa-
vor was the fact that the developer of the redevelopment
would be contractually committed to implement the city’s
redevelopment plan. A well-advised city would also follow
this pointed advice.

One idea briefly alluded to in the Court’s opinion is
whether the level of compensation might be adjusted in cer-
tain circumstances above fair market value, the traditional
measure of just compensation. The amicus brief of the
American Planning Association and the National Congress
for Community Economic Development argued that the
level of compensation might be increased for certain prop-
erty owners, homeowners in particular, whose subjective
losses would not be fully compensated by payments based
on fair market value. The Court simply observed that the is-
sue was “important” but not directly raised by this case,
leaving it for another day.

The Kelo case has served to scramble significantly the
politics of the property rights issue, aligning groups such as
the National Association for the Advancement of Colored
People with libertarian property rights advocates and bring-
ing environmentalists and developers together in defense of
the eminent domain power for economic development pur-
poses. Even though the United States participated as an ami-
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cus curiae in support of the state of Hawaii in Lingle and
urged the Court to jettison the frequently repeated substan-
tially advance test, the United States declined to participate
at all in the Kelo case, even though the city’s position sought
to uphold over a century of Court precedent. The case also
creates anomalies in terms of the issues. Kelo appears to
place libertarians on the side of the homeowner, even
though the homeowner and the zoning protection she enjoys
is a primary target of the property rights movement. On the
other hand, property rights advocates, in arguing that “pub-
lic use” should be interpreted as requiring actual public
ownership, seem to be working against including private en-
terprise as a partner in the revitalization of our older cities.
Who knew the takings issue could take such an interesting
turn?

III. San Remo

The third takings case of the Court’s 2004 term, San Remo,72

will likely have little long-term significance for the evolu-
tion of regulatory takings doctrine—both because the case
dealt with a relatively straightforward procedural question,
and because the case raised the issue in such a highly convo-
luted and confusing fashion. The case arose from a San
Francisco housing ordinance that required hotel owners
who sought to convert long-term residency hotels to tourist
use to mitigate the adverse effect of the conversion on the
housing supply by providing replacement housing or paying
into a designated fund to support housing development.

The basic issue in the case was whether a taking claim-
ant, having unsuccessfully pursued a takings claim under
state law in state court, could relitigate the exact same claim
under federal law in federal court. The Ninth Circuit, in the
San Remo case, ruled that the full faith and credit statute
barred such duplicative litigation.73 However, the U.S.
Court of Appeals for the Second Circuit had reached the op-
posite conclusion,74 and the Court granted certiorari to re-
solve the conflict.

Not surprisingly, the Court unanimously agreed that the
Ninth Circuit properly ruled that the full faith and credit stat-
ute applied in these circumstances.75 The plaintiffs argued
that normal rules of preclusion should not apply because the
Court’s decision in Williamson County Regional Planning
Commission v. Hamilton Bank of Johnson County76 requires
a takings claimant seeking compensation from state or local
government to pursue the claim in state court rather than
federal court. Because Williamson County forces litigants to
pursue their claims in state court involuntarily, plaintiffs ar-
gued, state court litigation of a taking should not bar subse-
quent assertion of the same claim under federal law in fed-
eral court. The Court rejected the argument, observing that it
had held in other contexts that a litigant required to litigate
an issue in state court could be barred from relitgating the is-

sue for federal court, and that there was no good reason to
create an exception to this principle in takings cases. The
Court categorically rejected the argument that every litigant
with a federal constitutional claim is entitled to litigate the
claim in federal court.

The case was made particularly confusing by the fact that
“the heart” of the plaintiffs’ case was that the San Francisco
housing ordinance effected a taking because it allegedly
failed to “substantially advance” a legitimate state interest.
While the San Remo case was being debated before the
Court, of course, the Court was also considering the Lingle
case, in which the Court ultimately decided to jettison the
substantially advance inquiry altogether. In addition, the
Court itself had ruled a claimant suing under the substan-
tially advance theory was entitled to proceed in the first
instance in federal court, notwithstanding Williamson
County.

77 This position was based on the plausible theory
(assuming the validity of the substantially advance test) that
since a substantially advance claim seeks invalidation of the
government action, not just compensation, Williamson
County does not apply. Thus, in the main, plaintiffs’primary
argument for creating an exception to ordinary preclusion
rules—that Williamson County relegates takings claimants
to state court against their will—did not even apply in this
case; the plaintiffs in San Remo had voluntarily elected to
litigate their substantially advance claim in state court. Not-
withstanding these confusing difficulties, the Court reached
the issue presented and ruled in favor of the city.

Ultimately, the significance of San Remo lies not in the
question actually presented and decided by the Court, but
rather in the fact that the case highlighted a separate issue
raised by several of the plaintiffs’ amici.78 This issue is
whether Williamson County correctly decided that a takings
claimant suing state or local government must pursue the
claim in state court rather than federal court. Chief Justice
Rehnquist, in a concurring opinion joined by three other
Justices, opined that Williamson County “may have been
mistaken,” and suggested that the Court might wish to re-
consider Williamson County “[i]n an appropriate” case. It is
fair to assume that this issue will percolate up to the Court
sometime in the next several years.

IV. A Few General Observations

Several broad, cross-cutting themes about takings law
emerge from the Kelo and Lingle decisions that are worthy
of brief note.

A. Deference

The first theme is that the Takings Clause does not create an
exception to the general principle of American constitu-
tional law that the judiciary should generally defer to the
judgments of elected officials on matters of public policy. In
Lingle, the Court, in addition to ruling that means-ends anal-
ysis has no place in takings law, went out of its way to con-
demn the heightened scrutiny applied by the Ninth Circuit
under the substantially advance test. The Court observed
that it had “long eschewed such heightened scrutiny when
addressing substantive due process challenges to govern-
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ment regulation.” The Court continued: “The reasons for
deference to legislative judgments about the need for, and
likely effectiveness of regulatory actions are . . . no less ap-
plicable” in the takings context.

To support the principle that heightened scrutiny of gov-
ernment regulation is inappropriate in substantive due pro-
cess challenges, the Court cited Ferguson v. Skrupa79 and
Exxon Corp. v. Governor of Maryland.80 Skrupa, in which
the Court rejected a due process challenge to a Kansas stat-
ute making it illegal to engage in the business of debt adjust-
ment except as an incident to the practice of law, contains
one of the Court’s strongest statements in support of the
principle of judicial deference to legislative judgments:

We have returned to the original constitutional proposi-
tion that courts do not substitute their social and eco-
nomic beliefs for the judgment of legislative bodies, who
are elected to pass laws. . . . We are not concerned . . . with
the wisdom, need, or appropriateness of the legislation.
Legislative bodies have broad scope to experiment with
economic problems, and this Court does not sit to subject
the state to an intolerable supervision hostile to the basic
principles of our government and wholly beyond the
protection which the general clause of the Fourteenth
Amendment was intended to secure.81

Exxon dealt with a Maryland statute that, like Act 257,
sought to protect consumers from high gasoline prices but
went beyond the Hawaii statute by flatly prohibiting oil
companies from operating gas stations in the state. The
Court unanimously rejected a due process challenge to
the Maryland law, stating that “it is, by now, absolutely
clear that the Due Process Clause does not empower the
judiciary to sit as a superlegislature to weigh the wisdom
of legislation.”82

The majority sounded the same theme of deference in
Kelo in rejecting the argument that the courts should de-
mand a “reasonable certainty” that a redevelopment plan
would succeed. Apart from relying upon the authority of
Midkiff, the Court cited its decision in Lingle, issued just one
month earlier, in which, the Court explained that “similar
practical concerns (among others) undermined the use of the
‘substantially advances’ formula in our regulatory takings
doctrine.” Interestingly, the Court in Midkiff relied heavily
on the decision in Exxon,83 which the Court in Lingle found
persuasive authority for rejecting heightened review under
the substantially advance test.

Because the deference theme was so critical to the out-
come in Lingle, it is interesting to speculate whether the out-
come in Kelo was influenced by the fact that oral arguments
in Lingle and Kelo were held on the same day. The majority
in Kelo obviously viewed the cases as joined at the hip, rea-
soning that the justifications for judicial deference to legis-
lative judgment applied equally in both cases. While the an-
swer is obviously unknowable, it may well be that one of the
Kelo majority, Justice Kennedy perhaps, was influenced by
the inconsistency in approach between Justice O’Connor’s
opinion for the majority in Lingle and her concurring opin-
ion in Kelo.

B. The Generality of the Government Action

The second common theme in Lingle and Kelo is a clear in-
dication of the Court’s willingness to accord greater lati-
tude under the Takings Clause to measures that apply to a
broad cross-section of the community than to ad hoc, site-
specific decisions. In Lingle, this theme emerges in the
Court’s dictum regarding the importance of the “general-
ity” of a regulation under the Penn Central inquiry. It
reemerges in Kelo where the Court indicated that a power-
ful factor weighing in favor of New London was that the
taking implemented a comprehensive redevelopment plan,
and reserved the question of whether a “one-to-one trans-
fer,” executed outside the context of a plan, might not sur-
vive constitutional challenge.

This distinction has appeared earlier in takings jurispru-
dence in the Nollan and Dolan exaction cases. In Dolan, the
Court indicated that the type of exacting scrutiny demanded
by these decisions could not properly be applied to general
legislation.

84 Lingle reinforces the point by several times re-
ferring to Dolan and Nollan as cases dealing with adjudica-
tive exactions.

At least two considerations appear to underlie this dis-
tinction. The first, discussed above, is that a broadly appli-
cable regulation is more likely than not to create a “reci-
procity of advantage” that eliminates in part, if not in
whole, any economic burden imposed by regulation. The
second consideration appears to be that a legislative mea-
sure is more likely than an adjudicative decision to have re-
ceived a full airing in the political process, increasing the
likelihood that the measure serves the broad public interest
and that government powers are not being hijacked to ad-
vance some private interest at the expense of one or a few
particular landowners. Even if as a doctrinal matter the le-
gitimacy of government action is a logical precondition for
a takings claim, the Court is apparently more willing to ac-
cord deference under the Takings Clause when it has added
assurance that the government decision is the product of a
deliberative political process.

C. Due Process and Equal Protection Claims

Another implication of Lingle and Kelo is that plaintiffs are
increasingly likely to invoke the Due Process Clause and/or
the Equal Protection Clause to challenge regulatory pro-
grams. Lingle, of course, directs plaintiffs to the Due Pro-
cess Clause in lieu of the Takings Clause when the claim is
based on allegedly illegitimate government action. Thus,
Lingle overrules the position, adopted by some courts,

85 that
state and local regulation is immune from challenge under
the Due Process Clause on the ground that the Takings
Clause effectively occupies the field.86 Justice Kennedy’s
concurring opinion highlights the point that the standard of
review under the Due Process Clause, though historically
well settled, might be subject to further examination in the
future. Finally, Kelo expressly identifies an equal protection
claim as a possible alternative basis for challenging
one-to-one property transfers outside the context of a com-
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prehensive plan. Given all these suggestive hints, and in
light of the newly restricted version of regulatory takings
doctrine embraced by the Court in Lingle, it is fair to assume
that creative counsel will be devoting more and more atten-
tion to the Due Process and Equal Protection Clauses.

D. What Was She Thinking?

With her recent resignation from the Court, Justice
O’Connor has been the just beneficiary of numerous plau-
dits for her distinguished service on the Court. It is fair to
say, however, that the Justice’s performance in this year’s
takings cases does not represent her best work. Justice
O’Connor’s opinion for the Court in Kelo represents a re-
markable about-face from the unanimous opinion she wrote
for the Court in Midkiff less than 20 years ago. Her efforts
to distinguish and cabin Midkiff are thoroughly unconvinc-
ing. It may well be that the different results turn on the fact
that Midkiff involved wealthy landowners rather than more
sympathetic, middle-class individuals. If so, her approach is
hard to defend in terms of legal principle. Equally baffling is
Justice O’Connor’s ringing endorsement in Lingle of the
need for judicial deference to legislative judgments, and her
willingness in Kelo to override the judgment of the New
London City Council. Again, these different results may
turn on the fact that Lingle involved an oil company plaintiff
rather than a sympathetic individual citizen, as in Kelo. In
any event, the majority in Kelo did a good job of demonstrat-
ing that Justice O’Connor’s opinion for the Court in Lingle
provided a powerful precedent in support of their position.

Finally, in resting her approach in Kelo on the distinction
between eliminating a harmful condition on the property
and creating a valuable community benefit, Justice
O’Connor revives the malleable harm-benefit distinction
repudiated by the Court in Lucas,

87 a decision in which Jus-
tice O’Connor joined without qualification.

V. Conclusion

Upon analysis, none of the results in this year’s trilogy of
takings cases turns out to be especially remarkable. While
the Lingle decision did significant surgery to takings law
and greatly clarified the doctrine of regulatory takings as a
whole, repudiation of the substantially advance test was the
only logical outcome in the case, given the basic tenets of
takings law. Kelo, notwithstanding the political furor sur-
rounding the case, applied very well-settled precedent. The
argument for “two bites at the apple” in San Remo bordered
on the absurd and was properly rejected. Under any sensible
reading, the Takings Clause should impose only a modest
constraint on the ability of elected representatives to adopt
rules and programs designed to advance the public welfare.
This term’s trilogy of cases reinforces this essentially con-
servative reading of the Takings Clause. The imminent ap-
pointment of new Justices to the Court may possibly reignite
a judicial property rights revolution. But, at least for the time
being, judicial adventurism using the Takings Clause has
apparently met its limits.
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