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in “Murky Waters”
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In an 8-to-1 decision authored by Justice Sandra Day
O’Connor, the U.S. Supreme Court reversed the U.S.

Court of Appeals for the Eleventh Circuit’s decision that the
South Florida Water Management District’s (District’s) op-
eration of a pumping station required a national pollutant
discharge elimination system (NPDES) permit because pol-
lutants transferred from a canal to a water conservation area
would not have occurred but for the operation of the pump.1

However, as discussed below, the Court left unresolved sev-
eral key issues regarding the Clean Water Act (CWA)2 per-
mit program that must await future resolution by the courts.

Background

The District operates a pumping facility (S-9) that is used to
pump water from a canal (C-11) into a water conservation
area in the Everglades (WCA-3). This system is part of a
broader collection of levees, canals, pumps, and water bas-
ins that together make up the Central and South Florida
Flood Control Project (Project). The Project changed the
flow of water in South Florida by stopping the natural “sheet
flow” that once carried water from north to south, and by
controlling the flow of water within South Florida to prevent
flooding, conserve water, and serve similar purposes. The
District is the day-to-day operator and the local sponsor of
the Project.

The District uses S-9 to pump water out of C-11 when wa-
ter rises higher than a certain level. The water is pumped into
WCA-3, some 60 feet away; the Project utilizes levees to
keep this water from flowing back to the east. By not letting
the water run into the ocean as it would if allowed to flow
naturally, the District conserves freshwater and preserves

the Everglades environment. Without the Project, the
heavily populated area drained by C-11 would be flooded in
a matter of days.

The Miccosukee Tribe of Indians (Tribe) and the Friends
of the Everglades brought a citizen suit under the CWA
challenging the District’s pumping of water from C-11 into
WCA-3 without a proper NPDES permit. The federal dis-
trict court granted summary judgment to the Tribe, finding
that the C-11 and Everglades waters were distinct bodies of
water because the transfer of water at issue would not have
occurred naturally.3

The Eleventh Circuit upheld the district court’s judgment,
holding that an addition of pollutants from a point source is
found whenever, “but for the point source,” the pollutants
would not have been added to the receiving body of water.4

Thus, the Eleventh Circuit held that any point source caus-
ing water to “flow into another distinct body of navigable
water into which it would not have otherwise flowed” is
causing an “addition” for purposes of the CWA.5

In so holding, the court followed decisions of the U.S.
Court of Appeals for the First Circuit and the U.S. Court of
Appeals for the Second Circuit. In Dubois v. U.S. Depart-
ment of Agriculture,6 the First Circuit held that a transfer of
polluted water from a river to a pristine pond would require
an NPDES permit, as it would be an “addition” of pollutants
to the pond. Five years later, in Catskill Mountains Chapter
of Trout Unlimited, Inc. v. City of New York,7 the Second Cir-
cuit held that transferring polluted water from one distinct
body of water to another may amount to an “addition” of a
pollutant for purposes of the CWA.8

In following the First and Second Circuits, the Eleventh
Circuit specifically distinguished South Florida Water
Management District v. Miccosukee Tribe of Indians9 from
two other cases involving dams (the Dam Cases). Both the
U.S. Court of Appeals for the District of Columbia Circuit
and the U.S. Court of Appeals for the Sixth Circuit had de-
ferred to the U.S. Environmental Protection Agency’s
(EPA’s) interpretation that dam-induced water quality
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changes did not add pollutants from the outside world and
therefore did not involve an “addition” of pollutants.10 In
contrast, the Eleventh Circuit concluded that it knew of “no
instance in which the EPA has extended its policy on dams
and dam-induced water-quality changes to facilities like the
S-9 pump station.”11

The Court granted certiorari in Miccosukee, to resolve,
inter alia, the above split among the circuits in deciding how
the term “addition of pollutants” should be interpreted under
the NPDES permitting regime. The Court vacated the Elev-
enth Circuit’s decision, and remanded to the district court
because it found that further development of the record was
needed to resolve the issue of whether C-11 and WCA-3 are
indeed distinct bodies of water. However, the Court did not
rule on the merits of a key issue raised by the federal govern-
ment as amicus—the “unitary waters” theory—instead opt-
ing to leave that argument open to the parties on remand.

Analysis of the Court’s Decision

The Court’s decision essentially avoided the fundamental
issue of the scope of the CWA’s authority over water trans-
fers. The Court noted that the District and the federal gov-
ernment advanced “three separate arguments, any of which
would, if accepted, lead to the conclusion that the S-9 pump
station does not require a point source discharge permit un-
der the NPDES program.”12 The Court instead declined “at
this time to resolve all of the parties’ legal disagreements,
and instead remand[ed] for further proceedings regarding
their factual dispute.”13 The following discussion analyzes
the only issue resolved and those issues avoided by the
Court that must await future cases.

Main Issue Resolved

The only issue clearly resolved by the Court in Miccosukee
was the precise question that served as the basis of granting
certiorari—whether the NPDES program applies when a
pollutant originates from a point source, not when pollut-
ants originating elsewhere simply pass through the point
source. The Court listed examples of point sources to in-
clude “pipes, ditches, tunnels, and conduits, objects that do
not themselves generate pollutants but merely transport
them.”14 The Court stressed that “one of the [CWA’s] pri-
mary goals was to impose NPDES permitting requirements
on municipal wastewater treatment plants.”15 Therefore, the
Court clearly held that the definition of discharge of a pol-
lutant includes “point sources that do not themselves gen-
erate pollutants.”16

Issues Raised But Not Resolved

The Court addressed, but did not resolve, a key point raised
by the U.S. Department of Justice as amicus—whether the

“unitary waters” argument is controlling. The proposition is
that all of the waters that fall within the CWA’s definition of
“navigable waters” should be considered unitary for pur-
poses of the NPDES permitting requirements.17 Rather, the
Court, with Justice Antonin Scalia dissenting, noted that the
“unitary waters” argument had not been raised below, but
was available to the parties on remand.18

However, the Court did touch on the distinction between
point and nonpoint pollution sources, noting that the latter
are not specifically excluded from the NPDES program if
they also fall within the point source definition.19 The Court
specifically referenced CWA §1313(c)(2)(A), which allows
states to “set individualized ambient water quality standards
by taking into consideration the designated uses of the navi-
gable waters involved.”20 Those standards directly affect lo-
cal NPDES permits. The Court also recognized that the total
maximum daily load (TMDL) program that covers pollut-
ants originating from both point and nonpoint sources, not-
ing that “if standard permit conditions fail to achieve the wa-
ter quality goals for a given water body, the [s]tate must de-
termine the total pollutant load that the water body can sus-
tain and then allocate that load among the permit holders
who discharge to the water body.”21

The Court suggested that the CWA may be intended to
protect individual bodies of water as well as “navigable wa-
ters” and that the “unitary waters” approach may conflict
with existing NPDES regulations. Noting how the CWA al-
ready credits the intake of polluted water, the Court con-
cluded that the NPDES program “appears to address the
movement of pollutants among water bodies, at least at
times.”22 In dicta, the Court noted the tension between water
quality, increased treatment costs, and federalism principles
inherent in the CWA. If water transfers become prohibi-
tively expensive, then perhaps NPDES requirements will il-
legally impinge on a state’s authority to allocate its own wa-
ter.23 Conversely, a broad NPDES interpretation might be
required to protect water quality, with general permits used
to control the increased regulatory costs.24

However, while the Court essentially described the inher-
ent conflicts in the overarching “unitary waters” issue, it
fundamentally avoided the hard factual questions by finding
that the record did not have enough facts to determine
whether C-11 and WCA-3 are distinct bodies of water, or are
instead “indistinguishable parts of a single water body.”25

The Court held that there was not sufficient information in
the record to determine whether C-11 and WCA-3 are dis-
tinct bodies of water, and therefore elected to not decide this
issue.26 The Court held that if, on remand, the lower court
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found that C-11 and WCA-3 are not “meaningfully distinct
water bodies,” then S-9 will not need an NPDES permit.27

Using the Second Circuit’s language in Trout Unlimited, the
Court compared water transfers to the stirring of a pot of
soup, reasoning that “if one takes a ladle of soup from a pot,
lifts it above the pot, and pours it back into the pot, one has
not ‘added’ soup or anything else to the pot.”28

Interestingly, the Court characterized the factual record in
a way that may provide some guidance on remand by stating
that it “does contain information supporting the District’s
view of the facts.”29 The Court noted that the boundary be-
tween C-11 and WCA-3 was “indistinct,” that there ap-
peared to be some significant mingling of the two waters,
and that, “because Everglades soil is extremely porous, wa-
ter flows easily between ground and surface waters, so much
so that ground and surface waters are essentially the same
thing.”30 Yet, after suggesting that the exiting factual record
may support the District, the Court refused to go further, de-
claring that it was not necessary to decide whether the dis-
trict court’s test (that bodies of water are distinct where the
transfer of water or pollutants would not occur naturally)
was appropriate as it was applied prematurely regardless of
whether the actual test was appropriate or not.31

The Unitary Waters Theory

As described above, the theory advanced by the federal gov-
ernment, as amicus—that all “navigable waters” in the
United States are part of one large “unitary waters”32—will
be a central legal question in future litigation. Because the
CWA requires an NPDES permit only when a pollutant has
been added to navigable waters, the Court noted that “the
[g]overnment’s approach would lead to the conclusion that
such permits are not required when water from one naviga-
ble water body is discharged, unaltered, into another naviga-
ble water body.”33 Recognizing the profound impact of this
issue, the Court stated that “we are not aware of any reported
case that examines the unitary waters argument in precisely
the form that the [g]overnment now presents it. As a result
we decline to resolve it here.”34

However, the Court did lay out the arguments raised by
both sides of this issue. Acceptance of the “unitary waters”
theory would mean that systems such as C-11/WCA-3
would not require an NPDES permit. Consequently, the
states would continue to be responsible for regulating these
facilities through nonpoint source pollution programs. In-
deed, water district amici argued that water distribution by
the various state programs would remain affordable and
would not result in prohibitive cost increases that would ul-
timately be passed on to consumers.35 Also, if the district

court accepts the “unitary waters” theory on remand, the is-
sue of whether C-11 and WCA-3 are distinct (the “single
waters” theory) would become moot. If all “navigable wa-
ters” are considered as one unitary water body, C-11 and
WCA-3 would clearly be part of a unitary water system and
courts would not need to reach the issues of “separateness”
of water systems. Therefore, any diversions of water be-
tween them would be permissible without triggering the
NPDES permit requirement.

Further, the Court acknowledged the practical conse-
quences of requiring NPDES permits for water transfers. As
western water districts and the state of Colorado (also as
amici) argued, acceptance of the Eleventh Circuit’s “but
for” test and rejection of the unitary waters principle would
mean that NPDES permits were required for every water di-
version. Thus, virtually every water management system in
the country will have to go through the time-consuming and
costly process of seeking an NPDES permit.36 These effects
would be particularly onerous on western states, who rely
heavily on transfers from various natural water bodies to
supply their citizens with water of sufficient quality. The in-
evitable delays from the permitting process, amici argue,
would have “significant practical consequences,”37 and may
cause shortages in the water supply for certain areas of the
country.38 Any shortages could in turn cause water quality
problems for the public served by a particular water system.

Indeed, as the water district amici asserted, the prohibi-
tive rise in costs of water distribution would contravene the
U.S. Congress’ mandate that “the authority of each [s]tate to
allocate quantities of water within its jurisdiction shall not
be superseded, abrogated[,] or otherwise impaired” by the
CWA.39 Absent a clear statement from Congress, a review-
ing court should not sanction federal usurpation of state and
local control of land and water resources.40 The states al-
ready have in place complex water management systems
and regulations that would have to be overhauled if the
Eleventh Circuit reasoning is adopted. The states’ involve-
ment in regulation of this area implicates the requirement of
a “clear statement” by Congress of its intent to infringe on
powers generally left to the state.41 Federal usurpation of the
state power to regulate water flow will likely result in more
burdensome regulation. Therefore, Congress must clearly
state its intention to alter the current regime, else the courts
are overstepping their bounds and not respecting fundamen-
tal federalist principles.
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On the other hand, the Court also noted that NPDES per-
mitting for water diversion facilities may be necessary to
protect water quality. The Court further stated that costs
could be kept down “by issuing general permits to point
sources associated with water distribution programs” rather
than time-consuming individual permits under the NPDES
program.42 Pennsylvania has adopted this approach in inter-
preting the CWA to cover intrabasin transfers of the type at
issue here.43

Significantly, the Court also recognized that EPA has not
been consistent in how it views intrabasin water transfers in
the context of the asserted “unitary waters” theory. The
Court seemed to reject the government’s assertion that def-
erence should be given to EPA’s “long-standing” view that
the “process of ‘transporting, impounding[,] and releasing
navigable waters’ cannot constitute an ‘addition’ of pollut-
ants . . . .”44 The Court noted that the government could not
point to “any administrative documents that espoused that
position.”45 On the contrary, the Court cited an amicus brief
by former EPA Administrator Carol Browner and other for-
mer EPA officials that “argues that the government once
reached the opposite conclusion.” That brief referred to a
1975 EPA Office of General Counsel Opinion which indi-
cated that “irrigation ditches that discharge to navigable wa-
ters require NPDES permits even if they themselves qualify
as navigable waters.”46

Indeed, from a scientific standpoint, it is hard to argue that
water transfers do not involve some form of change to the
water quality of the receiving waters. The hydrologic na-
ture and composition of the water movement in the transfer
process is hardly static. Since the CWA broadly defines the
term “pollutant”47 and every individual body of water con-
tains distinct constituents,48 the transfer of water from one
source to another will inevitably result in the “movement
of pollutants.”

Because an immeasurable variety of sources contribute to
a body of water’s constitution, no two waters are identical.
Each separate body naturally contains a hodgepodge of ma-
terial in varying occurrence and proportion based on the par-
ticular sources that contribute to the water and the physical
characteristics of the water body itself.49 This unique mix
occurs even within a unitary water storage basin where, for

example, topography or human intervention have created
two physically separate bodies of water.50

Thus, under the reasoning of the Eleventh Circuit, the
simple act of recombining water bodies separated by
man-made devices such as levees, canals, or pumps would
be enough to require an NPDES permit because the move-
ment of pollutants between allegedly distinct water bodies
would be the same as any other “addition” from the outside
world such as discharges from a wastewater treatment plant.
Under the Eleventh Circuit’s “but for” test an “addition of
pollutants” occurs whenever any intrasystem diversion
structure moves water from one distinct body of water to an-
other (a routine practice for water supply systems) even
though no pollutants from the outside world have been
added. Under such an analysis, it would be hard to escape
the NPDES permit process for even the most minor water
transfer. Yet, as indicated above, numerous amici represent-
ing water districts and other state and local interests pre-
sented very strong arguments to the contrary. Resolving
whether Congress intended the NPDES program to cover all
such movements as “additions of pollutants,” even within a
formerly unified but now separated water system, is the
great unresolved issue for the future.

Recent Developments

Three courts have cited Miccosukee since the decision was
issued on March 23, 2004.51 In a fourth case not yet de-
cided, the city of New York (New York) is seeking to test
the issues raised, but not resolved, before the Second Cir-
cuit in an appeal of civil penalty action arising from Trout
Unlimited.52 New York asserts that the Court’s finding in
Miccosukee—that transfers between indistinct water bod-
ies do not require NPDES permits—also applies to
interbasin transfers.53 New York argues that Miccosukee
leaves “no further doubt about the . . . principle that the
NPDES program does not apply to intrabasin transfers of
untreated water.”54

Finding no reason to differentiate between the Dam
Cases and the water system at issue in Trout Unlimited, New
York requests that the Second Circuit overturn the trial
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court’s decision.55 New York argues that the impoundment
of water in dams does not scientifically differ from
interbasin or intrabasin transfers of water because the con-
stitution of the water is changed in each of these systems.56

According to New York’s brief, the Court identified two
sections of the CWA that appear to militate against the “uni-
tary waters” theory: (1) “states establish water quality stan-
dards for individual bodies of water”; and (2) industrial
NPDES permit holders have provisions available to them al-
lowing them to “withdraw water for industrial purposes and
release it back to the same water body.”57 Indeed, New York
quotes the government’s Miccosukee brief as follows:

[T]he U.S. Government specifically distinguished be-
tween the mere transfer of untreated water which does
not require a permit and the situation in which water is
diverted from navigable waters for an intervening use, in
which case the water may lose its status as waters of the
United States and consequently become subject, upon its
reintroduction into navigable waters, to the NPDES per-
mitting process.58

However, New York argues that the Court’s concerns in
Miccosukee regarding the “unitary waters” theory ad-
dressed “where pollutants may be added,” not “whether a[n]

NPDES permit is required in the first place.”59 Thus, New
York argues that the “commercial exploitation of water
should be treated differently from simple municipal water
management,”60 and the Court’s doubts about interbasin
transfers are misplaced.

The Second Circuit has yet to rule on the appeal of Trout
Unlimited. Thus, it is difficult to predict how the “unitary
waters” theory will ultimately be resolved. In addition, the
Miccosukee case is still pending on remand in the U.S. Dis-
trict Court for the Southern District of Florida. As New York
is arguing in the Trout Unlimited case, factual development
could lead to adoption of the “unitary waters” theory, at least
with respect to municipal water treatment facilities.

Conclusion

Miccosukee raises many more issues than it resolves. In es-
sence, the Court “punted” on the fundamental questions of
what constitutes a single water body and whether waters that
were once unified but have now been separated by man-
made structures are, in fact, legally distinct. In doing so, it
described but did not resolve the overarching “unitary wa-
ters” theory advanced by the government. Resolution of
these issues will have profound consequences on the admin-
istration of the CWA’s NPDES permit program and the rela-
tionship between the federal government and the states in
achieving the important goals of that legislation.
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