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Managing and controlling stormwater and other “wet
weather” discharges1 presents unique challenges,

far different from the management and control of industrial
and municipal wastewater streams. Wet weather discharges
are periodic and unpredictable. They can contain varying
concentrations and types of pollutants. The wet weather dis-
charger can rarely know with any certainty when or how
much water will need to be managed. The source of pollut-
ants in these weather-related discharges is often difficult to
discern, and sampling wet weather discharges is a chal-
lenge. In contrast, process and sanitary waste streams tend
to be more consistent and predictable. The types and con-
centrations of pollutants generally remain the same, and
when changes do occur, they are typically knowable in ad-
vance; the source of those pollutants is easily discernable;
the timing and quantity of flows is foreseeable; and it is a rel-
atively simple task to develop a sampling program. In light
of these distinctions, it is appropriate that the requirements
for managing, treating, and controlling wet weather dis-
charges are different from those applicable to process and
sanitary waste streams.

Both the U.S. Environmental Protection Agency (EPA)
and the Clean Water Act (CWA)2 recognize these differ-
ences. When first faced with the dual challenge of dealing
with stormwater and process/sanitary discharges in the
1970s, EPA promptly turned its attention to the more press-
ing problems posed by the latter and attempted to exempt
stormwater discharges from any requirements under the
CWA. The U.S. Court of Appeals for the District of Colum-
bia (D.C.) Circuit found this exemption to be inconsistent
with the mandatory terms of the CWA, which requires EPA
to issue permits for all discharges of pollutants. EPA strug-
gled for many years to develop a workable approach to
stormwater permitting in light of the logistical nightmare of
having to permit hundreds of thousands of minor and peri-
odic discharges while still attempting to achieve the CWA’s
ambitious deadlines for developing and implementing tech-
nology-based effluent standards and achieving the water
quality goals of the Act. In 1987, the U.S. Congress stepped
in and enacted new provisions specifically addressing
stormwater discharges. Even the deadlines in the 1987
Amendments, however, had to be extended, as EPA belat-
edly developed its new stormwater program. While this pro-

gram has matured, legal and technical issues regarding the
control of stormwater remain. Moreover, as the novelty of
the stormwater program has passed, EPA and the states are
turning their attention to the regulation of other wet weather
discharges and increasing enforcement against industrial,
construction, and municipal stormwater dischargers.

This Article examines the regulation of wet weather dis-
charges, including regulated stormwater discharges, com-
bined sewer overflows (CSOs), and concentrated animal
feeding operations (CAFOs). It first reviews the history of
the stormwater program under the CWA, from EPA’s initial
failed attempts at grappling with this issue in the 1970s and
1980s, to the development and implementation of control
requirements for industrial and large municipal discharges
in the 1990s, to the maturation of the program over the last
several years. We then examine several issues of current in-
terest. We first explore the extent to which the CWA distin-
guishes between stormwater discharges from industrial op-
erations and stormwater discharges from municipal sepa-
rate storm sewers (or, as they are commonly called, MS4s).
We examine whether and how water quality-based limits
apply to stormwater discharges, including the relationship
between the stormwater control program and the CWA’s
program for “impaired” waters (the total maximum daily
load (TMDL) program). Next, we review the regulation of
other wet weather discharges. We conclude with a look to
the future of wet weather controls.

The Regulation of Stormwater Discharges Under the CWA

The 1972 Amendments to the CWA

The modern framework for controlling water pollution and
improving water quality was established with the 1972
Amendments to the CWA. Before the 1972 Act, control ef-
forts focused on establishing water quality standards
(WQS) and then setting plans to attain those standards.3 Al-
though states had made significant progress in establishing
WQS by the early 1970s, working backwards from broadly
applicable standards to establish specific limits for individ-
ual dischargers proved extremely difficult. Frustrated with
the progress achieved under this approach, in 1972 Con-
gress adopted a sharply different effort—one focused on de-
ciding what reductions in pollutant discharges could be
achieved through engineering controls and then imposing
these technology-based restrictions on individual discharg-
ers through a national permitting system.4 WQS took a back
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1. As used in this Article, the term “wet weather discharges” is meant to
include stormwater discharges, combined sewer overflows (CSOs),
sanitary sewer overflows (SSOs), concentrated animal feeding op-
erations (CAFOs), and weather-related “discharges” from non-
point sources.

2. 33 U.S.C. §§1251-1387, ELR Stat. FWPCA §§101-607.

3. See, e.g., Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat.
103 (1965).

4. See Federal Water Pollution Control Act Amendments of 1972, Pub.
L. No. 92-500, 86 Stat. 894 (1972).
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seat to establishing technology-based effluent standards ap-
plicable to groups of “point sources” and jump-starting the
permit program. The Act created an aggressive schedule for
attaining these goals, but when that schedule was not met
(and new issues arose), Congress extended the deadlines
and expanded the types of standards required to be achieved
in the 1977 Amendments to the CWA.5

The 1972 Act established the national pollutant discharge
elimination system (NPDES), under which all “dis-
charges”6 of “pollutants”7 from “point sources” are required
to obtain permits authorizing such discharges.8 The term
“point source” is defined broadly to mean “any discernable,
confined and discrete conveyance, including but not limited
to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock . . . .”9

Under the NPDES, each discharger must apply for a per-
mit, submitting information concerning its facility and dis-
charges to the permitting authority.10 In most instances,
states are responsible for issuing permits, but EPA remains
responsible in certain jurisdictions. The permitting author-
ity will review the information and then propose permit
terms, including effluent limits and other requirements with
which the discharger must comply, such as best manage-
ment practices (BMPs), sampling and monitoring of dis-
charges, and reporting monitoring results to the permitting
authority. The proposed permit is issued for public notice
and comment, and, if requested, a public hearing on the per-
mit can be held.11 A final permit can be challenged through
administrative and judicial appeals.12

Effluent limits in permits can be technology-based or wa-
ter quality-based. Technology-based standards are typically
“performance standards” set for different industrial catego-
ries through rulemaking.13 “Effluent guidelines” require
dischargers within industry categories, regardless of where
they discharge, to achieve a common level of performance,
typically stated in terms of the amount of pollutants that can
be discharged or a required percentage reduction to be
achieved.14 These guidelines are applied to individual dis-
chargers by setting effluent limits, traditionally expressed in
numerical terms, in the permit.15 If no industrywide stan-
dard applies, then permit writers use “best professional

judgment” to establish technology-based limits.16 Under
current law, only if the technology-based standards fail to
achieve the appropriate level of water pollution reduction
can the permit writer impose more stringent “water qual-
ity”-based standards.17 There are different methods for es-
tablishing water quality-based effluent limits, but the basic
thrust of each is to provide a means to mathematically
translate the broadly applicable WQS into numerical efflu-
ent limits specific to a discharger. Thus, the traditional ap-
proach to control process wastewater discharges or dis-
charges from sewage treatment plants has been to issue
permits with numerical effluent limits, either technology-
based or water quality-based, compliance with which is
measured by periodic sampling of the effluent and
monthly reporting of results.

EPA’s Initial Attempts at Regulating Stormwater
Discharges

Despite the breadth of the definition of “point source,” EPA
initially made several attempts to reduce the scope of its bur-
den to permit all discharges. In 1973, EPA decided to gener-
ally exempt stormwater discharges from the permitting re-
quirements of the NPDES.18 EPA reasoned that the adminis-
trative burden of permitting these discharges and the need to
conserve the Agency’s resources for more significant pro-
cess and sanitary discharges provided a firm basis for this
exemption.19 EPA also claimed that the characteristics of
stormwater discharges—stormwater’s unpredictability and
variability—made it impossible to establish categorical, na-
tionally applicable, technology-based effluent standards re-
quired by §§301(b) and 304 of the Act,20 which were to pro-
vide the core baseline control requirements applicable to all
point source discharges.21 EPA’s view was that without such
effluent standards, stormwater required neither control nor
a permit.

The D.C. Circuit rejected both of EPA’s arguments, find-
ing that the Agency lacked authority under the Act to ex-
empt broad categories of discharges from the permitting re-
quirements.22 The court noted that the Act provided EPA
with a variety of options to address the difficulties of regu-
lating stormwater discharges: “[W]hen numerical effluent
limitations are infeasible, EPA may issue permits with con-
ditions designed to reduce the level of effluent discharges to
acceptable levels,” including proscribing “industry prac-
tices that aggravate the problem of point source pollu-
tion.”23 Alternatively, EPA could simply require the dis-
charger to monitor and report its discharges.24 Finally, EPA
could issue “general” permits to cover groups of discharges
and was not required to issue separate permits for each indi-
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5. See Clean Water Act of 1977, Pub. L. No. 95-217, 91 Stat. 1576
(1977).

6. The Act regulates the “discharge of pollutants,” which includes “any
addition of any pollutant to navigable waters from any point source.”
33 U.S.C. §1362(12).

7. “Pollutant” is defined to mean “dredged spoil, solid waste, incinera-
tor residue, sewage, garbage, sewage sludge, munitions, chemical
wastes, biological materials, radioactive materials, heat, wrecked or
discharged equipment, rock, sand, cellar dirt and industrial, munici-
pal, and agricultural waste discharged into water.” Id. §1362(6).

8. See id. §1311(a) (making “the discharge of any pollutant by any per-
son unlawful” if done without a permit issued under §402, id.
§1342).

9. See id. §1362(14). Agricultural stormwater discharges and return
flows from irrigated agriculture are expressly excluded. Id.

10. See id. §§1311(a) (prohibiting all discharges without a permit),
1342(a) (authorizing EPA to issue permits).

11. See 40 C.F.R. pts. 122, 124.

12. See 33 U.S.C. §1369(b); 40 C.F.R. pt. 124.

13. See 40 C.F.R. pts. 400-471 (effluent guidelines for different
categories).

14. See, e.g., id. pt. 413 (effluent guidelines for electroplating
operations).

15. Id. §122.44(a).

16. Id.

17. Id. §122.44(d).

18. 38 Fed. Reg. 13528-30 (May 22, 1973). The exclusion only applied
to “separate storm sewers” and not to discharges from “combined
sewers and bypass sewers.” Id.

19. See Natural Resources Defense Council v. Costle, 568 F.2d 1369, 8
ELR 20028 (D.C. Cir. 1977).

20. 33 U.S.C. §§1311(b), 1304.

21. Costle, 568 F.2d at 1377-79.

22. Id. at 1377.

23. Id. at 1380.

24. Id.
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vidual discharge.25 These options would ultimately guide
the Agency, albeit after much hemming and hawing, to es-
tablish a workable stormwater control program.

Congress Takes Over—The 1987 Water Quality Amendments

Following Natural Resources Defense Council, Inc. v.
Costle,26 EPA struggled to develop a workable set of rules
for stormwater permitting. By 1987, frustrated with EPA’s
progress, Congress took matters into its own hands and en-
acted a new provision, §402(p), that established the existing
framework for regulating stormwater discharges.27 This
provision originally required permits to be obtained by Oc-
tober 1992, for four types of stormwater discharges: dis-
charges associated with industrial activity; discharges from
“large” (serving more than 250,000 people) and “medium”
(serving between 100,000 and 250,000 people) municipal
storm sewer systems; discharges which had been issued a
permit before 1987; and any discharge which EPA or other
permitting authority determined contributed to a violation
of water quality standards or was a significant source of pol-
lutants.28 Congress later extended the deadline by which
such permits were required to October 1994.29 EPA was pro-
hibited from issuing permits for other stormwater dis-
charges, e.g., discharges from “small” municipal storm sew-
ers, prior to 1994.30

EPA Efforts in the 1990s and Beyond

With the structure provided by the 1987 Amendments, EPA
set out to develop a stormwater permitting program, culmi-
nating with regulations issued in 1990.31 These “Phase I”
regulations governed stormwater discharges associated
with 11 categories of industrial activity and those from large
and medium municipal separate storm sewers.32 These reg-
ulations form the core of the existing program for these
stormwater discharges. They specify which stormwater dis-
chargers must obtain permits and establish application re-
quirements and deadlines.33 The regulations do not establish
substantive standards or permit conditions for the affected
stormwater dischargers. EPA also attempted to extend the
statutory deadlines for submission of applications by indus-
trial and municipal dischargers, changes which Congress
later ratified.34

The regulations also provided a glimpse of EPA’s plans
for permitting such discharges. Taking the hint provided by
the Costle court, EPA made it clear that it planned to rely
heavily on general permits, BMPs, and reduced monitoring
and reporting to avoid the administrative burden of issuing
individual permits to the thousands of dischargers covered
by the rules.

These rules did not go unchallenged. The Natural Re-
sources Defense Council, Inc. (NRDC) again successfully
attacked portions of the new rules—specifically, the regula-
tory extensions to statutory deadlines, the “exemption”
given to stormwater discharges associated with construc-
tion activities of less than five acres and certain stormwater
discharges from “light industry.”35 In response, EPA issued
amended rules establishing new deadlines for issuing per-
mits and reaffirming the construction activity and light in-
dustry exemptions until it developed requirements for
smaller construction projects and light industry.36 EPA sub-
sequently modified its regulations to require “light indus-
trial” facilities and small construction sites37 to obtain
stormwater permits.

As required by §402(p)(5), EPA also undertook two stud-
ies of stormwater discharges not covered under the Phase I
rules, such as agricultural discharges and discharges from
small municipalities (serving less than 100,000 persons):
one assessing the nature and extent of these discharges, and
the other examining methods for controlling such dis-
charges. These studies were to be completed by 1989 and
were to form the basis for regulations to be issued by Octo-
ber 1993, which would include “expeditious deadlines” for
controlling such discharges.38 Recall that the statute set a
permit moratorium for Phase II stormwater discharges
(those discharges not covered under the Phase I rules) end-
ing in October 1994.

EPA once again failed to meet these deadlines. It submit-
ted the required reports to Congress in the mid-1990s.39 In
April 1995, the Agency issued a direct final rule establish-
ing a permit application program for Phase II stormwater
discharges. Under this direct rule, stormwater discharges
not covered by the Phase I rule would not need to be permit-
ted unless EPA or a state determined that the discharge con-
tributed to water quality impairments or was a significant
contributor of pollutants.40 EPA also stated its intention to
promulgate additional regulations, and, if these regulations
required certain Phase II stormwater discharges to be per-
mitted, applications would have to be submitted by August
2001.41

In January 1998, EPA proposed substantial revisions to
the Phase II program.42 These were issued in final form on
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25. Id. at 1380-81. Note, however, that the use of general permits is
threatened by recent decisions in the U.S. Court of Appeals for the
Ninth Circuit, Environmental Defense Ctr. v. EPA, 319 F.3d 398, 33
ELR 20139, vacated with substitute opinion at 2003 U.S. App.
LEXIS 19073 (9th Cir. Sept. 15, 2003), and in Minnesota, Minnesota
Ctr. for Envtl. Advocacy v. Minnesota Poll. Control Agency, 660
N.W. 2d 427 (Minn. Ct. App. 2003). The impact of these decisions is
discussed infra in the section entitled The Future of General Permits.

26. Natural Resources Defense Council v. Costle, 568 F.2d at 1369.

27. 33 U.S.C. §1342(p).

28. Id. §1342(p)(1)-(2) (1993); see also 55 Fed. Reg. 47990, 47992
(Nov. 16, 1990).

29. Id. §1342(p)(1) (2002).

30. Id.

31. 55 Fed. Reg. at 47990; 40 C.F.R. §122.26.

32. Id.

33. See 40 C.F.R. §§122.26(c) (industrial dischargers), 122.26(d) (large
and medium municipal dischargers).

34. See Dire Emergency Supplemental Appropriations Act of 1991,
Pub. L. No. 102-27, §307, 105 Stat. 130, 152 (1991); Intermodal Sur-

face Transportation Efficiency Act of 1991, Pub. L. No. 102-240,
§1068, 105 Stat. 1914, 2007 (1991).

35. Natural Resources Defense Council v. EPA, 966 F.2d 1292, 22 ELR
20950 (9th Cir. 1992).

36. 57 Fed. Reg. 60444 (Dec. 18, 1992).

37. 64 Fed. Reg. 68722 (Dec. 8, 1999).

38. 33 U.S.C. §1342(p)(6).

39. See 60 Fed. Reg. 17950, 17952 (Apr. 7, 1995) (explaining that first
report was being submitted to Congress at that time, and that Presi-
dent William J. Clinton’s Clean Water Act Initiative, released in Feb-
ruary 1994, constituted the second report).

40. Id. at 17953.

41. Id.

42. 63 Fed. Reg. 1535 (Jan. 9, 1998).
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December 8, 1999, and established control requirements for
stormwater discharges from small “urban” municipalities
and small construction areas (between one and five acres).43

Permit applications for these discharges (or notices of intent
to be covered by a general permit) were required to be sub-
mitted and BMPs to control the discharges implemented by
March 10, 2003. General permits for such discharges were
to be issued by December 2002,44 and permit coverage must
be obtained within 90 days of issuance.45 The Phase II rules
also provide a new “conditional” exclusion from the permit-
ting program for discharges associated with industrial activ-
ity if the discharger can certify that all industrial materials
and activities are protected by a storm-resistant shelter to
prevent exposure to rain, snow, snowmelt, and/or runoff.46

Permitting Stormwater Discharges

As difficult as it has been for EPA to develop a workable
schedule and program for permit application and issuance,
the Agency has also struggled to implement the standards in
the 1987 Amendments for managing and limiting storm-
water discharges. This issue confronting EPA was how to
deal with the administrative burden of permitting the large
number of stormwater discharges.

The Phase I rules established three options for an indus-
trial discharger to obtain a stormwater permit. An industrial
discharger could apply for an individual permit, take part in
a “group” application, or could submit a notice of intent to
be included in a “baseline” general permit. The individual
applicant is to submit information concerning its facility and
supply monitoring data collected during storm events that
are intended to quantify “representative” loadings from the
facility.47 In lieu of individual applications, a group of simi-
lar facilities, i.e., in a single industrial category, were al-
lowed to submit a two-part “group” application.48 The first
part was to identify the participants in the application and
the basis for submitting the application as a group. The sec-
ond part was to include data from a portion of the group
members. EPA intended to use this group application to is-
sue individual or general permits.

Finally, EPA announced its intention to issue baseline
general permits for different industries, and a series of such
general permits were issued, including one of general appli-
cability. The general permit, in fact, has become the default
option for most discharges associated with industrial activ-
ity. Exceptions to this general scheme do exist, however. For
example, large and medium MS4s must submit detailed per-
mit applications and be issued individual permits.49 Simi-
larly, EPA or a state can reject a notice of intent and require

the discharger to obtain an individual permit.50 Still, the vast
bulk of stormwater discharges—industrial, construction,
and small MS4s—are subject to “general” rather than indi-
vidual permits.

Under a general permit scheme, the permit is issued in a
manner similar to a rule, by publication in the Federal Reg-
ister.51 Consistent with §402(b)(1)(B) of the CWA,52 the
general permits have five-year terms. To be covered by the
permit, a discharger submits a “notice of intent” to comply
with the permit, after which the discharger becomes subject
to the terms and requirements of the permit.53 Most general
permits do not require any sampling data to be submitted
with the notice of intent, nor do they impose specific sam-
pling requirements during the term of the permit. Instead,
the notice contains information about the facility to be cov-
ered, and an indication of whether the facility has prepared
and implemented a stormwater pollution prevention plan
(SWPPP). SWPPPs are plans, similar to spill prevention
control and countermeasure plans, which describe the mea-
sures and controls (the BMPs) the facility intends to take to
minimize the amount of pollutants in its stormwater dis-
charges. SWPPPs are to designate the individual(s) respon-
sible for developing and overseeing implementation of the
plan, describe sources of pollutants, and establish measures
and controls that will be put in place to minimize the contact
of stormwater with pollutants.54 SWPPPs can include struc-
tural measures, e.g., placing loading and unloading areas
under roof; diverting stormwater around storage areas, or
management measures, e.g., periodic inspections of storage
areas; prompt responses to spills. The SWPPP is to be up-
dated as appropriate. In practice, most facilities rely on
SWPPPs to control their stormwater discharges.

Application and control requirements for large and me-
dium MS4s are more rigorous. MS4s must include detailed
information about their storm sewer system outfalls, a de-
scription of the “watershed” supplying stormwater to that
system, i.e., land use types, the identification of each dis-
charger to the storm sewer system, data characterizing the
storm sewer dischargers, a description of existing and pro-
posed management programs to control and monitor pollut-
ants from the storm sewer system.55 Management programs
for MS4s must provide a detailed description of: (1) the
structural and source control measures to reduce pollutants
from runoff from commercial and residential areas entering
the storm sewer system; (2) the program and schedule to de-
tect and remove illicit discharges and other improper dis-
posal into the storm system; (3) the program to monitor and
control pollutants in stormwater discharges from landfills
and hazardous waste treatment, storage, and disposal facili-
ties; and (4) the program to implement and maintain struc-
tural and nonstructural BMPs.56 Notwithstanding the more
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43. 64 Fed. Reg. at 68722 (codifying 40 C.F.R. §§122.30-37). These
rules were challenged by citizen groups and industry in Environmen-
tal Defense Ctr. v. EPA, 319 F.3d 398, 33 ELR 20139, vacated with
substitute opinion at 2003 U.S. App. LEXIS 19073 (9th Cir. Sept.
15, 2003). While affirming the rules on most grounds, the court re-
manded three aspects of the rules, as discussed infra in the section
entitled The Future of General Permits.

44. EPA issued a draft General Permit for these discharges on December
20, 2002. 67 Fed. Reg. 78116 (Dec. 20, 2002).

45. Id. at 78119.

46. 64 Fed. Reg. at 68840 (codified at 40 C.F.R. §122.26(g)).

47. 40 C.F.R. §122.21(g)(7).

48. Id. §122.26(c)(2).

49. Id. §122.26(a)(3).

50. See, e.g., 60 Fed. Reg. at 50812 (EPA may deny coverage based on
review of completeness or content of Notice of Intent (NOI) or other
issues, such as Endangered Species Act compliance).

51. See, e.g., 60 Fed. Reg. 50804 (Sept. 29, 1995) (“multi-sector” general
permit for stormwater discharges associated with industrial activities).

52. 33 U.S.C. §1342(b)(1)(B); 40 C.F.R. §122.26(g)(1)(iii).

53. See, e.g., 60 Fed. Reg. 50804, 50811 (Sept. 29, 1995) (multi-sector
general permit for discharges of stormwater associated with indus-
trial activity).

54. See, e.g., id. at 50814.

55. 40 C.F.R. §122.26(d).

56. Id. §122.26(d)(2)(iv).
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comprehensive and detailed application requirements for
MS4s, most rely solely on their management plans to con-
trol their stormwater discharges.

The Current Status of EPA Regulation of Stormwater
Discharges

Thirty years after enactment of the 1972 CWA, EPA now
has in place a comprehensive program for the control of
most stormwater discharges. Some portions of the pro-
gram—those governing industrial discharges and large and
medium municipalities—are relatively mature. Oth-
ers—those governing stormwater discharges from small
construction activities and small municipalities—are in
place but are not fully implemented. In recent years, EPA
and states have stepped up enforcement against industrial,
construction and municipal stormwater discharges, charg-
ing them with failing to develop or properly implement their
plans for controlling and minimizing their discharges. The
focus now is on improving performance rather than building
new programs.

Notwithstanding this progress, EPA’s stormwater permit
program is actually quite narrow and does not address
many wet weather discharges. These other storm-related
discharges are either not regulated or are covered under
other programs.

First, EPA’s stormwater permitting program covers only
those industrial and municipal discharges composed en-
tirely of stormwater.57 Thus, discharges comprised of or
containing groundwater or process wastewater, combined
sewer overflows, and weather-related sanitary sewer over-
flows are not regulated under the stormwater program.

Second, the stormwater regulations only apply to 11 spec-
ified categories of industrial stormwater discharges (and
municipal discharges).58 If the storm discharges are from a
facility that is not in one of these 11 industries, it does not
need a permit unless EPA or the state affirmatively requires
the facility to apply for one.

Third, the stormwater program does not govern several
important categories of wet-weather discharges. Separate
programs govern wet weather discharges from CAFOs59

and CSOs60 and sanitary sewer overflows.61

Fourth, as with the rest of the NPDES program, the storm-
water permitting program only governs point source dis-
charges. Nonpoint, storm-related “discharges” are outside
the scope of the NPDES program and instead are regulated,
if at all, by states under §319 of the Act.62

Current Issues in the Regulation of Wet Weather
Discharges

Effluent Limits for Stormwater Discharges

The factors that make stormwater discharges unique—their
variability and unpredictability—have forced EPA to grap-
ple with how to develop effective and enforceable effluent
limits. Are stormwater discharges subject to just technol-
ogy-based controls, or must they also meet water quality
standards? If water quality standards do apply, must they be
expressed as numerical limits or do BMPs suffice? What ef-
fect will a TMDL have on stormwater discharges?

Must Stormwater Discharges Comply With Water Quality
Standards?

Section 402(p)(3)63 provides EPA some guidance on these
issues and creates an apparent distinction in the require-
ments that apply to industrial and municipal stormwater dis-
charges. On the one hand, industrial stormwater discharges
are made subject to §301 of the CWA.64 Section 301, on its
face, requires that discharges comply with applicable tech-
nology and water quality standards.65 On the other hand, in
specifying controls applicable to stormwater discharges
from MS4s, §402(p)(3)((B) makes no mention of §301 or
water quality standards.66 Rather, MS4 permits must in-
clude: (1) “a requirement to effectively prohibit non-storm-
water discharges into the storm sewers”; and (2) “controls to
reduce the discharge of pollutants to the maximum extent
practicable [or MEP], including management practices,
control techniques, and system, design, and engineering
methods, and such other provisions” that the permitting au-
thority determines to be appropriate.67

Is this distinction intentional and material? There is some
logic in treating MS4s differently from industrial dis-
charges. In contrast to most industrial stormwater dis-
charges, stormwater entering MS4s typically comes from an
extremely large “watershed” (on the order of square miles)
and is discharged through many outfalls, hundreds in the
case of a large city. These factors greatly complicate the ef-
forts to develop effective, yet reasonable, permit require-
ments. At bottom, do industrial stormwater discharges and
MS4s have to comply with water quality standards?

Certainly, the lack of any reference to §301 in
§402(p)(3)(B)’s standards for MS4s strongly suggests that
Congress answered this question in the negative. The legis-
lative history is generally unhelpful on this point. EPA and
the courts, however, have concluded that, while not manda-
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57. Id. §§122.26(a)(1) (describing permit requirements for discharges
“composed entirely of storm water”); 122.26(a)(7) (explaining that
CSOs are subject to normal permitting requirements and not storm-
water permitting requirements); 60 Fed. Reg. at 50813 (industrial
general permit prohibiting discharges of non-stormwater pursuant to
permit). Note that the industrial general permit does contain some
minor exceptions, such as fire hydrant flows, to the prohibition
against non-stormwater discharges.

58. 40 C.F.R. §122.26(b)(14) (identifying 11 categories of industrial ac-
tivities requiring stormwater discharges).

59. 68 Fed. Reg. 7176 (Feb. 12, 2003) (final rules for discharges from
CAFOs).

60. CSOs are discharges from sewers that are designed to collect rainwa-
ter runoff, domestic sewage, and industrial wastewater in the same
pipe, and are governed by a CSO policy. See 59 Fed. Reg. 18688
(Apr. 19, 1994); see also 33 U.S.C. §1342(q) (specifying that CSOs
are to be permitted under the April 19, 1994 CSO Control Policy).
This guidance requires CSOs to implement nine “minimum” con-
trols and develop and implement long-term control plans to attain
compliance with water quality standards.

61. See http://cfpub.epa.gov/npdes/sso/ssorule.cfm. In the closing days
of the Clinton Administration, then-Administrator Carol Browner
signed proposed regulations for SSOs, but these were never pub-
lished and were withdrawn by the Bush Administration when it took
office. 66 Fed. Reg. 7701 (Jan. 24, 2001).

62. 42 U.S.C. §1329 (requiring states to develop “management pro-
grams” for nonpoint sources).

63. 33 U.S.C. §1342(p)(3).

64. See id. §1311.

65. See id. §§1311(b)(1)-(2), 1342(p)(3)(A).

66. See id. §1342(p)(3)(B).

67. See id.
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tory, the Agency retains discretion to require compliance
with water quality standards. EPA provided its first inter-
pretation of §402(p)(3) in the preamble to the Phase I
stormwater rule, recognizing the distinctive statutory re-
quirements applicable to industrial stormwater discharges
and MS4s:

[S]torm water discharges associated with industrial ac-
tivity must comply with [§§]301 and 402 of the CWA
(requiring control of the discharge of pollutants that uti-
lize the Best Available Technology (BAT) and the Best
Conventional Pollutant Control Technology (BCT) and
where necessary, water-quality based controls), but per-
mits for municipal separate storm sewer systems must
require controls to reduce the discharge of pollutants to
the maximum extent practicable, and where necessary
water-quality based controls, and must include a re-
quirement to effectively prohibit non-stormwater dis-
charges into the storm sewers.68

EPA thus concluded that permitting authorities are autho-
rized to impose water quality-based controls upon MS4s.

The U.S. Court of Appeals for the Ninth Circuit in De-
fenders of Wildlife v. Browner69 supported EPA’s interpreta-
tion. In Defenders of Wildlife, the petitioner challenged five
municipal permits issued in Arizona, claiming that the CWA
requires numeric effluent limitations to ensure strict compli-
ance with state water quality standards.70 The court rejected
this argument, holding that the CWA unambiguously ex-
pressed Congress’ intent that MS4s do not have to “strictly
comply” with water quality standards.71 The court rested
its conclusion on the fact that Congress expressly required
industrial stormwater discharges to comply with water
quality standards through the reference in §402(p)(3)(A)
to §301 of the CWA, but did not include a similar reference
when prescribing requirements for MS4s.72 The court
found this omission telling and a clear indication that Con-
gress did not intend for MS4s to have to comply with water
quality standards.73 The court’s analysis did not end there,
however. Relying on the authority provided by CWA
§402(p)(3)(B)(iii) to impose additional controls determined
to be “appropriate,” the court found that, even if not manda-
tory, EPA and the states retain discretion to require MS4s to
comply with water quality standards.74

The Ninth Circuit’s decision in Defenders of Wildlife
seems to have resolved the question of the relevance of wa-
ter quality standards to stormwater discharges. While indus-
trial dischargers of stormwater must comply with water
quality standards, such standards only apply to MS4s upon
a determination that they are “appropriate.” That still
leaves open the issue of how such water quality standards
must be expressed.

Are Numeric Water Quality-Based Effluent Limitations
Required or Will BMPs Suffice?

Given the statutory requirement for industrial stormwater
discharges to comply with water quality standards and
EPA’s discretionary authority to impose water quality-based
controls on MS4s, how can or should such controls be ex-
pressed? EPA’s view is that such water quality-based con-
trols do not need to be expressed in numerical form, and, for
some discharges, should not be expressed numerically. This
approach was first announced in the Agency’s 1996 Interim
Permitting Approach for Water Quality-Based Effluent
Limitations in Stormwater Permits (Interim Permitting Ap-
proach)75 and restated in the preamble to the Phase II rule.76

In these documents, EPA concluded that developing numer-
ical limits for stormwater discharges was often impractical
and exceedingly difficult given the inherent variability and
lack of information regarding these discharges. EPA thus
announced its intention to use “[BMPs] in first-round
stormwater permits, and expanded or better-tailored BMPs
in subsequent permits, where necessary, to provide for the
attainment of water quality standards.”77 EPA’s interpreta-
tion has been endorsed by EPA’s Environmental Appeals
Board78 and withstood judicial challenge.79

EPA has continued to follow the 1996 Interim Permitting
Approach guidance. Most large and medium MS4s and in-
dustrial discharges are not subject to strict water quality-
based effluent limitations; instead, they must implement
BMPs and SWPPPs to control their discharges. Similarly, in
the Phase II rule, EPA requires small MS4s to undertake six
measures to control their stormwater discharges80 and pre-
sumes, absent information to the contrary, that no “more
stringent limitations” will be needed to meet water quality
standards.81 Even when information becomes available that
further controls may be needed, EPA suggests that the MS4
should undertake additional management measures to im-
prove the quality of its discharge rather than be made subject
to strict water quality-based effluent limits. In the interim,
EPA is undertaking an assessment of the impact of MS4 dis-
charges on water quality, which it intends to complete by
December 2012.82 As a result, the Phase II regulations ex-
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68. 55 Fed. Reg. 47990, 47994 (Nov. 16, 1990) (emphasis added).

69. 191 F.3d 1159, 30 ELR 20116 (9th Cir. 1999).

70. Id. at 1161.

71. Id. at 1165-66.

72. Id. at 1164-65. Compare 33 U.S.C. §1342(p)(3)(A) with id.
§1342(p)(3)(B).

73. Id. at 1164-65.

74. Id. at 1166-67 (stating that “under that discretionary provision, the
EPA has the authority to determine that ensuring strict compliance with
state water quality standards is necessary to control pollutants”).

75. U.S. EPA, Interim Permitting Approach for Water Qual-

ity-Based Effluent Limitations in Stormwater Permits

(1996) (EPA-833-D-96-00), available at http://www.epa.gov/npdes/
pubs/swpol.pdf. See 61 Fed. Reg. 42668, 43671 (Aug. 26, 1996). See
also Questions and Answers Regarding Implementation of an In-
terim Permitting Approach for Water Quality-Based Effluent Limi-
tations in Stormwater Permits, 61 Fed. Reg. 57425 (Nov. 6, 1996)
[hereinafter Interim Permitting Approach].

76. 64 Fed. Reg. at 68788 (quoting and adopting the Interim Permit-
ting Approach).

77. Interim Permitting Approach, supra note 75, 61 Fed. Reg. at 43761.

78. See In re Government of the District of Columbia Municipal Sepa-
rate Storm Sewer System, 2002 WL 257698 (Feb. 20, 2002); In re
Arizona Municipal Stormwater NPDES Permits, 7 E.A.D. 646, 654
(1998).

79. Defenders of Wildlife, 191 F.3d at 1165 (numeric limitations not re-
quired to ensure compliance with water quality standards for MS4s).

80. These are: (1) public education and outreach on stormwater impacts;
(2) public involvement and participation; (3) illicit discharge detec-
tion and elimination; (4) construction site stormwater runoff control;
(5) post-construction stormwater management in new development
and redevelopment; and (6) pollution prevention/good housekeep-
ing for municipal operations. See 40 C.F.R. §122.34(b).

81. 64 Fed. Reg. at 68753.

82. See 40 C.F.R. §122.37.
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plain that “EPA strongly recommends that until the evalua-
tion of the stormwater program [is complete], no additional
requirements beyond the minimum control measures be im-
posed on regulated small MS4s.”83

Although MS4s are generally not subject to numerical
limits, their permits do impose substantial requirements.
For example, a recent permit issued for Riverside County,
California collects requirements for several MS4s and re-
quires each to: (1) survey and eliminate illicit connections;
(2) establish mechanisms to address illegal discharges and
response to spills, leaks, and other incidents; (3) establish
mechanisms to prevent failure of septic systems and place-
ment of portable toilets; (4) establish guidelines for new de-
velopment; (5) implement a system to conduct inspections
of construction, industrial, and commercial establishments
to ensure compliance with local ordinances; (6) implement a
comprehensive public education program, including educa-
tion of staff at municipal facilities; (7) implement controls
for construction by municipalities; and (8) extensive moni-
toring and reporting requirements.84 The permittees must
monitor stormwater flows, receiving water quality, and sed-
iment quality to assess rates of mass loading, influence of
land use on water quality, compliance with water quality ob-
jectives, effectiveness of water quality controls, and several
other aspects of the stormwater control program.85 In short,
while avoiding the imposition of numerical limits avoids the
need to operate end-of-the pipe-controls, MS4s are still sub-
ject to substantial, demanding, and expensive control re-
quirements in the form of BMPs and monitoring.

How Will TMDLs Affect Effluent Limitations for
Stormwater Discharges?

Discharge requirements established in TMDLs have the po-
tential to affect controls required for industrial stormwater
discharges and MS4s. A TMDL is a written, quantitative
plan and analysis for attaining compliance with water qual-
ity standards in a particular water body, which includes an
allocation among the various sources of that pollutant.86 A
TMDL includes allocations of that amount to the pollutant’s
sources, including point sources (wasteload allocations
(WLAs)), and nonpoint sources (load allocations (LAs)).87

The CWA requires states or EPA to establish TMDLs for
waters that are not meeting applicable water quality stan-
dards even after technology-based controls have been ap-
plied (so-called impaired waters).88

EPA has issued guidance regarding the integration of the
stormwater and TMDL programs.89 According to this guid-

ance, stormwater discharges must be addressed in the WLA
component of that TMDL. More specifically, stormwater
permits for industry and MS4s must contain “effluent limits
and conditions consistent with the requirements and as-
sumptions of the [WLAs] of the TMDL.”90 Consistent with
its Interim Permitting Approach guidance,91 EPA recom-
mends that water qual i ty-based controls for
NPDES-regulated stormwater discharges contained within
TMDLs be expressed as BMPs or other similar require-
ments, rather than as numeric limits, at least for the initial
round of permitting.92 According to EPA, this policy recog-
nizes that because stormwater discharges are highly vari-
able in frequency and duration and are not easily character-
ized, only in “rare cases” will it be feasible or appropriate to
establish numeric limits for stormwater discharges.93

Even without numeric limits, however, TMDLs can lead
to the imposition of stricter requirements for stormwater
discharges than would occur without a TMDL. Permits sub-
ject to TMDLs must contain monitoring “necessary to as-
sure compliance with permit limitations, . . . [and] EPA rec-
ommends that such permits require collecting data on the
actual performance of the BMPs.”94 These data, according
to the policy, can be used to adjust the BMPs to ensure “ade-
quate performance.”95

EPA also recognizes that, as a general rule, available data
usually are not detailed enough to determine WLAs for
stormwater discharges on an outfall-specific basis.96 EPA
thus recommends expressing the WLA as:

[E]ither a single number for all NPDES—regulated
storm water dischargers, or when information allows, as
different WLAs for different identifiable categories,
e.g., municipal storm water discharges as distinguished
from storm water discharges from construction sites or
municipal storm water discharges from City A as distin-
guished from City B.97

However, when WLAs are developed for categories of
discharges, these categories should be defined as narrowly
as available information allows, e.g., separate WLAs for
each municipality.98
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83. See id. §122.34(e).

84. See California Regional Water Quality Control Board, Santa Ana
Region, Order No. R8-2002-0011, NPDES No. CAS 618033, Waste
Discharge Requirements for the Riverside County Flood Control
and Water Conservation District, the County of Riverside, and the
Incorporated Cities of Riverside County Within the Santa Ana Re-
gion Areawide Urban Runoff.

85. Id.

86. See CWA §303(d)(1)(C), 33 U.S.C. §1313(d)(1)(C); 40 C.F.R.
§§30.2(h), 130.32(a); Pronsolino v. Nastri, 291 F.3d 1123, 32 ELR
20689 (9th Cir. 2002).

87. 40 C.F.R. §130.2(h). EPA’s regulations divide TMDLs into two
types: “load allocations,” for nonpoint source pollution, and
“wasteload allocations” for point source pollution. See id.
§130.2(g)-(i)).

88. See CWA §303(d)(1)(A), 33 U.S.C. §1313(d)(1)(A).

89. See November 22, 2002, Memorandum, Establishing Total Maxi-
mum Daily Loads (TMDLs) Wasteload Allocations (WLAs) for
Stormwater Sources and NPDES Permit Requirements Based on
Those WLAs, from Robert Wayland, III, Director, Office of Wet-
lands, Oceans and Watersheds, EPA Office of Water, and James A.
Hanlan, Director, Office of Wastewater Management, EPA Office of
Water, available at http://www.wpa.gov/npdes/pubs/final-wwtmdl.
pdf [hereinafter TMDLs for Stormwater Sources].

90. Id.

91. 61 Fed. Reg. 43761 (Aug. 26, 1996).

92. See TMDLs for Stormwater Sources, supra note 89, at 4 (stating that
although WLAs in TMDLs are typically expressed in numeric form,
water quality-based effluent limits for stormwater discharges should
be expressed as BMPs or other similar requirements).

93. Id. This variability combined with the minimal data generally
available make it difficult to determine with precision or certainty
actual and projected loadings for individual dischargers or groups
of dischargers.

94. Id. at 5.

95. Id. at 2.

96. Id. at 4.

97. Id. EPA also stated that “[i]t may be reasonable to express alloca-
tions for NPDES-regulated storm water discharges from multiple
point sources as a single categorical wasteload allocation when data
and information are insufficient to assign each source or outfall indi-
vidual WLAs.” See id. at 1 (citing 40 C.F.R. §130.2(i)).
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A good example of a TMDL that has impacted storm-
water control requirements is the trash TMDL developed for
the Los Angeles River Watershed.99 This TMDL establishes
a goal of zero trash in the river system. It requires the county
of Los Angeles, several municipalities, and the state Depart-
ment of Transportation to reduce the amount of trash their
storm systems annually by 10% from “baseline” over a 10-
year period. While no specific controls are mandated, the
TMDL identifies a range of possible end-of-the-pipe cap-
ture controls, partial control systems, e.g., street sweeping,
and institutional controls, e.g., litter ordinances, that could
be used. Los Angeles City and County challenged the TMDL,
but reached a settlement where they agreed to spend $168
million over five years to reduce the amount of trash flowing
into the Los Angeles River by 50%.100 Under the settlement,
the city and county will use a variety of measures to achieve
this goal, including filtering devices, screens, and metal in-
serts to keep trash out of storm drains and more aggressive
street sweeping and enforcement of littering laws.101

In sum, EPA has to date adopted a general preference for
expressing water quality-based controls for stormwater dis-
charges in non-numeric form, whether adopted as a MEP re-
quirement under CWA §402(p)(3)(B)(iii) or as part of a
TMDL. As these programs mature and additional data are
collected, it is conceivable that the permitting authorities
may impose numeric limits necessary to attain water qual-
ity standards.

CSOs, Sewer Sanitary Overflows (SSOs), and CAFOs

The current stormwater permitting program does not ad-
dress several important categories of wet weather dis-
charges. These include CSOs, SSOs, and CAFOs. These
wet weather discharges pose some of the same regulatory
challenges as industrial stormwater discharges and MS4s.
Because they result from events that vary in frequency and
duration and are not easily characterized, the type of con-
trols used for process and sanitary waste streams will rarely
be feasible or appropriate for these wet weather discharges.

CSOs

Combined sewer systems are relics of 19th and early 20th
century sewer systems that collected storm and sewage and
discharged the combination to rivers, harbors, and lakes.
CSOs are sewers that are designed to collect rainwater run-
off, domestic sewage, and industrial wastewater in the same
pipe.102 Most of the time, combined sewer systems transport
all of their wastewater to a sewage treatment plant, where it
is treated and then discharged. During periods of heavy rain-
fall or snowmelt, however, the wastewater volume in a com-
bined sewer system can exceed the capacity of the sewer

system or treatment plant. For this reason, combined sewer
systems are designed to overflow occasionally and dis-
charge excess wastewater directly to nearby streams, rivers,
or other water bodies. CSOs contain not only stormwater
but can also contain untreated human and industrial waste.
According to EPA, CSOs are “a major water pollution con-
cern for the approximately 772 cities in the U.S. that have
combined sewer systems.”103

EPA, states, and cities with CSOs have struggled for more
than 25 years to control CSO discharges, a problem arising
in part from a lack of coherent policy and in part from the
lack of funds to implement effective controls.

CSOs are point sources and thus subject to permitting re-
quirements. As with stormwater discharges, however, EPA
struggled with determining the type of controls required and
appropriate for CSOs. Initially, there was a question as to
whether CSOs were part of the “treatment works” and thus
subject to special control requirements applicable to pub-
licly owned treatment works (POTWs), including second-
ary treatment technology.104 The D.C. Circuit, in Montgom-
ery Environmental Coalition v. Costle,105 upheld EPA’s con-
clusion that CSOs are not part of the treatment works and
thus were only subject to “best practicable” effluent require-
ments. However, the general belief through the 1970s and
1980s was that CSOs were not subject to any effluent limita-
tion requirements.106

In 1989, EPA attempted to remedy this confusion by issu-
ing a CSO Control Strategy, which announced three objec-
tives for CSOs: (1) limiting CSO discharges to wet weather
events; (2) ensuring that CSO discharges were made in com-
pliance with technology-based controls and water quality
standards; and (3) minimizing the environmental and hu-
man health effects of these overflows.107 The 1989 strategy
required permitting agencies to ensure that all CSOs were
permitted and that these permits include technology-based,
and where necessary, water quality-based controls. Tech-
nology-based controls were to satisfy applicable “best
available technology” and “best control technology” re-
quirements determined according to “best professional
judgment” on a case-by-case basis.108 The controls were to
include, among other things, operation and maintenance
programs, maximum use of the collection system for stor-
age, minimization of CSO discharges, and the prohibition of
dry weather flows. These initial ideas were carried forward
into the existing control system for CSOs.

In 1994, EPA issued a revised CSO Control Policy that
created the current framework for CSO regulation.109 The
policy requires CSO communities to implement nine “mini-
mum” controls and develop and implement long-term con-
trol plans to attain compliance with water quality standards.
The nine “minimum” technology-based controls were to be
developed by January 1, 1997, and include: (1) proper oper-
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98. Id.

99. See California Regional Water Quality Control Board, Los Angeles
Region, Trash Total Maximum Daily Loads for the Los Angeles
River Watershed (Sept. 19, 2001), available at http://www.swrcb.
ca.gov/rwqcb4/html/meetings/tmdl/tmdl_ws_los_angeles.html.

100. See Daily Env’t Rep. (BNA), Sept. 5, 2003, at A-7.

101. The status of this TMDL is uncertain. On December 24, 2003, the
San Diego Superior Court held the TMDL unlawful on a variety of
grounds in response to a challenge brought by 22 other cities subject
to the TMDL. See Arcadia v. State Water Resources Control Bd.,
No. GIC 803631 (Cal. Super. Ct. Dec. 24, 2003).

102. See http://cfpub.epa.gov/npdes/home.cfm?program_id=5.

103. See id.

104. 33 U.S.C. §§1311(b)(1)(B), 1314(d)(1).

105. 646 F.2d. 568, 11 ELR 20211 (D.C. Cir. 1980).

106. See 54 Fed. Reg. 37370, 37371 (Sept. 8, 1989) (1989 National Com-
bined Sewer Overflow Control Strategy); Northwest Envtl. Advo-
cates v. City of Portland, 56 F.3d 979, 25 ELR 21250 (9th Cir. 1995).

107. 54 Fed. Reg. at 37370.

108. 33 U.S.C. §1311(b)(2). This provision required compliance with
“best practicable technology” on or before July 1, 1977, and compli-
ance with BCT and BAT on or before March 31, 1989.

109. 59 Fed. Reg. at 18688.
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ation and regular maintenance of the sewer system; (2) max-
imum use of the collection system for storage; (3) review
and modification of pretreatment requirements to minimize
CSO impacts; (4) maximization of flow to POTWs; (5) pro-
hibition of CSOs during dry weather; (6) control of solids
and floatables; (7) pollution prevention; (8) public notifica-
tion of CSO occurrences and impacts; and (9) monitoring of
CSO impacts and controls.110 The CSO Control Policy con-
templates that implementation of the nine minimum con-
trols will become an enforceable obligation through, for ex-
ample, permits.111 To encourage CSO communities to im-
plement these minimum controls, EPA stated that it would
not seek civil penalties for past CSO violations if the Janu-
ary 1997 deadline were met; this discretionary, nonenforce-
ment pledge would, however, not apply if the deadline were
missed.112 In 1998, EPA reported that only 52% of CSO
communities had implemented the minimum criteria, and
only 42% had documented their compliance.113 By 2001,
EPA found that 77% of CSO communities had documented
implementation of at least one of the criteria.114

The policy also requires CSOs to develop and implement
long-term CSO control plans that will ensure compliance
with the CWA, including water quality standards. The CSO
Control Policy establishes nine essential elements for these
long-term control plans: (1) characterization, monitoring,
and modeling of the CSO system; (2) public participation;
(3) consideration of sensitive areas; (4) evaluation of alter-
natives to meet CWA requirements; (5) cost/performance
considerations; (6) an operational plan; (7) maximizing
treatment at the existing POTWs; (8) an implementation
schedule; and (9) compliance monitoring.115 In 1998, only
33% of CSO communities had begun to implement their
long-term CSO controls.116 In 2001, EPA found that 34%
had submitted a draft long-term control plan and 17% had
documented implementation efforts.117

One CSO issue that has been of particular concern to
POTWs is the legality of discharging “blended” waste

streams. These are a mix of: (1) wastewater that has been
subjected to secondary “biological” treatment; and (2) par-
tially treated wet weather flows. The POTWs claim that
blending is needed to avoid overwhelming their biological
treatment systems during wet weather flows, allowing them
to divert some of these flows while still meeting applicable
effluent limitations at the CSO discharge point.

Until recently, there was disagreement within EPA over
whether blending was permitted or whether it violated the
regulatory prohibition against “bypasses,” which restricts
the intentional diversion of wastewater around a treatment
facility unless necessary to prevent loss of life, personal in-
jury, or severe property damage.118 EPA’s Office of Enforce-
ment and Compliance Assurance (OECA), as well as sev-
eral regional offices, had apparently taken the position that
blending constituted an illegal bypass of secondary treat-
ment requirements applicable to POTWs. EPA’s Office of
Water, in contrast, believed that blending was permissible in
certain defined circumstances. The issue came to a head in
early 2003, when OECA moved to prevent the release of a
draft guidance that would have allowed blending, in the fear
that it would have upset existing consent decrees which pro-
hibited it and active enforcement actions.119

The lack of a coherent Agency policy on the permissibil-
ity of blending left CSO communities uncertain about the le-
gality of this practice. To resolve this uncertainty, EPA fi-
nally released a proposed blending policy in November
2003.120 This proposal would permit blending when six
“principles” are followed. These six principles are: (1) the
combined discharge must meet effluent limits based on sec-
ondary treatment; (2) the POTWs’ permit application must
provide “notice” of the circumstances when diversion of
wet weather flows and blending would occur; (3) prior to
blending, the diverted wet weather flows must be treated
with “at least the equivalent of primary clarification[, i.e.,
solids removal]”; (4) the actual diversion and primary clari-
fication of the wet weather flows occurs in accordance with
the description provided in the permit record, and waste-
water flow is only routed around biological or advanced
treatment units “when the capacity of the treatment unit is
being fully utilized”; (5) the permit requires monitoring and
reporting “sufficient to yield data which are representative
of the final blended discharge to ensure compliance with
applicable water quality-based effluent limitations”; and
(6) the permit requires that the permittee operate the waste-
water collection system in a manner consistent with applica-
ble regulations and, where applicable, the 1994 CSO Con-
trol Policy.121

While this new policy, if implemented, would provide
greater certainty for POTWs, environmental organizations
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110. Id. at 18691. See also U.S. EPA, Office of Water, Combined

Sewer Overflows, Guidance for Nine Minimum Controls

(1995) (EPA 832-B-95-003), available at http://www.epa.gov/npdes/
pubs/owm.0030.pdf.

111. See 59 Fed. Reg. at 18691.

112. See id. at 18697; November 18, 1996, Memorandum, January 1,
1997, Deadline for Nine Minimum Controls in Combined Sewer
Overflow Control Policy, from Robert Perciasepe, Assistant Admin-
istrator Office of Water, U.S. EPA, and Steven A. Herman, Office of
Enforcement and Compliance Assurance, U.S. EPA, to Water Man-
agement Division Directors, Regions I-X, Regional Counsels, Re-
gions I-X, and State Directors, available at http://www.epa.gov.
npdes/pubs/owm0130.pdf.

113. See May 19, 1998, Memorandum Implementation of the CSO Con-
trol Policy, from Robert Perciasepe, Assistant Administrator Office
of Water, U.S. EPA, and Steven A. Herman, Office of Enforcement
and Compliance Assurance, U.S. EPA, to Water Management Divi-
sion Directors 1-10, Regional Counsels, Regions 1-10, and State Di-
rectors, available at http://www.epa.gov/npdes/pubs/elements-to-
address.pdf [hereinafter Implementation of CSO Control Policy].

114. See U.S. EPA, Office of Water, Report to Congress: Imple-

mentation and Enforcement of the Combined Sewer Over-

flow Control Policy 6-8 (2001) (EPA 833-R-01-003) [hereinaf-
ter 2002 CSO Report].

115. See 59 Fed. Reg. at 18691-94; U.S. EPA, Office of Water, Com-

bined Sewer Overflows, Guidance for Long-Term Control

Plan (Sept. 1995) (EPA 832-B-95-002), available at http://www.
epa.gov/npdes/pubs/owm0272.pdf.

116. See Implementation of CSO Control Policy, supra note 112, at 3.

117. See 2002 CSO Report, supra note 113, at 6-18.

118. See 40 C.F.R. §122.41(m).

119. See December 21, 2001 Memorandum Review of Memorandum
Addressing NPDES Requirements for Municipal Wastewater
Treatment During Wet Weather Conditions from Michael B. Cook,
Director, Office of Wastewater Management, U.S. EPA, to Water
Division Directors, Regions I-X, Authorized NPDES State Pro-
gram Directors, Susan Lepow (Associate General Counsel), and
Eric Schaeffer (Director, Office of Regulatory Enforcement), avail-
able at www.casaweb.org/TriTAC/EPA%20Draft%20Wet%20
Weather%20Guidance.pdf (enclosing draft policy for internal EPA
and state review).

120. See 68 Fed. Reg. 63042 (Nov. 7, 2003) (NPDES Permit Require-
ments for Municipal Wastewater Treatment Discharges During Wet
Weather Conditions).

121. See id. at 63049-50.
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have argued that it will compromise public health by in-
creasing the amount of bacteria and other pathogens dis-
charged. POTWs have responded that a prohibition on
blending would result in even worse consequences, namely,
biological treatment systems would be overwhelmed and
knocked off-line during peak wet weather flows, meaning
no secondary treatment would occur at all during such
down-time.

SSOs

The regulatory program for sanitary sewer overflows is not
as developed as that for CSOs. SSOs are discharges of raw
sewage from municipal sanitary sewer systems. Unlike
CSOs, SSOs are not designed to collect both stormwater and
sanitary flows.122 While wet weather is not the sole cause of
such discharges, SSOs are often associated with wet
weather, which, through infiltration and other sources, can
create overloads in the sanitary sewer system.123

SSOs, like other pollutant discharges, are prohibited un-
less specifically permitted under the Act. No specific regu-
latory requirements exist for SSOs, and EPA’s attempt at de-
veloping a rule to govern SSOs was halted before a proposed
rule could be published in the Federal Register.124 The un-
published proposal would have required sanitary sewer op-
erators to develop and implement capacity assurance, man-
agement, operation, and maintenance programs for sanitary
sewers to ensure that there is adequate wastewater collec-
tion and treatment capacity and the system is properly main-
tained.125 It would also have prohibited overflows except
where they were caused by factors beyond their reasonable
control or severe natural conditions. EPA anticipated that it
would issue the proposed rule in revised form by December
2003.126 Whatever form these new rules take, they are likely
to impose more stringent requirements to control SSOs.

CAFOs

A third category of wet weather discharges that has garnered
growing attention are CAFOs. In February 2003, EPA is-
sued new rules establishing technology-based effluent lim-
its for discharges from CAFOs and expanding the permit-
ting requirement to about 15,500 livestock operations na-
tionally.127 Under these rules, all “large” and many “me-
dium” and “small” CAFOs (operations where animals are
kept and raised in confined situations for designated peri-
ods) must apply for permits, which incorporate BMP con-
trols and submission of annual reports regarding their opera-
tions, unless they can demonstrate “no potential to dis-
charge.”128 EPA recognizes that most CAFOs will likely be
covered by general permits.129

The new CAFO rule comes on the heels of recent enforce-
ment actions brought by EPA, states, and citizens focused on

discharges from CAFOs.130 These actions have resulted in
several decisions, including one in which the court held that
runoff from land where manure and other wastes from
CAFOs have been stored is a “point source” of water pol-
lution subject to regulation under the Act.131 In addition,
the new CAFO rule is currently being challenged by in-
dustry and environmental groups in several federal courts of
appeals.132

Finally, recent legislative proposals would expand the
scope of CAFO CWA liability. For example, members of
Congress and environmental organizations have called
for the addition of so-called co-permitting provisions to
make large agribusiness companies that hire contractors
to raise animals jointly liable with such contractors for
CWA violations.133

The Future of General Permits

The use of general permits is a key element of EPA’s and the
state’s control of stormwater and other wet weather dis-
charges. EPA relies on general permits to reduce the admin-
istrative burden of permitting numerous sources, an ap-
proach which the D.C. Circuit in Costle134 suggested EPA
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122. See http://cfpub.epa.gov/npdes/home.cfm?program_id=4.

123. Id.

124. See http://cfpub.epa.gov/npdes/sso/ssorule.cfm?program_id=4.

125. Id.

126. See 68 Fed. Reg. 30942, 31091 (May 27, 2003).

127. See 68 Fed. Reg. 7176 (Feb. 12, 2003); http://cfpub.epa.gov/npdes/
home.cfm?program_id=7.

128. 68 Fed. Reg. at 7176. Note that these permits may also impose “any
more stringent requirements necessary to protect water quality.” Id.
at 7207. A large animal feeding operation (AFO), for example, has at

least 700 mature cows and must obtain a permit; a medium AFO has
at least 200 mature cows and would need a permit if it had a
man-made ditch or pipe which carries manure or wastewater or the
animals come into contact with surface water. Small AFOs would
need a permit only if designated by the permitting authority.

129. Id. at 7232. Note, however, that the use of general permits may be
threatened by recent decisions discussed infra in the section entitled
The Future of General Permits, and by a petition for review in the
U.S. Court of Appeals for the Second Circuit which challenges the
CAFO rule as enacting an impermissible “self-regulating” scheme.
See Waterkeeper Alliance v. EPA, petition for review filed (2d Cir.
Mar. 7, 2003) (No. 03-1607). This appears to be similar to one of the
bases on which the Ninth Circuit struck down the Phase II storm-
water general permitting program.

130. See, e.g., http://www.usdoj.gov/opa/pr/2003/June/03_enrd_383.htm
(June 25, 2003 U.S. Department of Justice press release announcing
criminal plea agreement with Tyson Foods, Inc. regarding violations
of the CWA at its Sedalia, Missouri plant); Save the Valley v. EPA,
223 F. Supp. 2d 997, 1015 (S.D. Ind. 2002) (final judgment in citizen
suit under the CWA ordering Indiana Department of Environmental
Management to put an NPDES permit program in place for CAFOs
within 120 days); Community Ass’n for Restoration of the Env’t v.
Henry Bosma Dairy, 305 F.3d 943, 955 (9th Cir 2002) (holding, in
CWA citizen suit brought by environmental organization, that fields
where manure from CAFOs is stored and ditches therein are part of
the CAFO and thus “point sources” of water pollution subject to reg-
ulation under the Act).

131. See Community Ass’n for Restoration of the Env’t, 305 F.3d at 955.
Industry sources have objected to this holding on the basis that it de-
fines “point source” so broadly as to regulate agricultural practices
which are otherwise exempt from CWA permitting requirements, in-
cluding BMPs for waste handling.

132. See, e.g., Natural Resources Defense Council v. EPA, petition for
review filed (9th Cir. Mar. 7, 2003) (No. 03-71041); National Pork
Producers Council v. EPA, petition for review filed (8th Cir. Mar. 7,
2003) (No. 03-4470); Waterkeeper Alliance, No. 03-1607 (see su-
pra note 128); Sierra Club, Inc. v. EPA, petition for review filed (9th
Cir. Mar. 7, 2003) (No. 03-71038). These petitions for review have
been consolidated with the proceedings in the Waterkeeper Alliance
case in the Second Circuit. See, e.g., May 2, 2003, Ninth Circuit or-
ders consolidating actions Nos. 03-71041 and 03-71038 in the Sec-
ond Circuit.

133. Such a “co-permitting” proposal was introduced on July 15, 2003,
by Sen. John Edwards (D-N.C.) as part of S. 1407 (the Concentrated
Livestock Existing Alongside Nature Act (CLEAN)). As of Septem-
ber 25, 2003, the bill had been referred to the Committee on Agricul-
ture, Nutrition, and Forestry, but no hearings had been scheduled,
and no U.S. senator had cosponsored the bill.

http://www.eli.org


adopt. A recent decision by the Ninth Circuit, however, has
thrown the future viability of general permits, at least as typ-
ically used by EPA, into doubt.

In Environmental Defense Center, Inc. v. U.S. Environ-
mental Protection Agency,135 the court considered chal-
lenges by industry, municipalities, and environmental advo-
cacy groups to the Phase II rules for small MS4s.136 The en-
vironmental groups alleged that the general permitting
scheme adopted in that rule allows small MS4s to design
stormwater pollution control plans without inadequate reg-
ulatory and public oversight, fails to require EPA review of
notices of intent and does not include requirements for pub-
lic participation in the permitting process.137 The court
agreed. Although the Ninth Circuit acknowledged that EPA
can use general permits, it claimed that the Phase II general
permitting scheme differed from EPA’s traditional general
permitting approach and violated requirements of the CWA
in two fundamental respects.

First, the court held that the rule impermissibly allowed
small MS4s to “self-regulate” without adequate review by a
permitting authority. The court found that a Notice of Intent
(NOI) submitted by a small MS4 went beyond the proce-
dural correspondence which EPA had typically used in prior
incarnations of general permits, and, instead “crosses the
threshold . . . to being a substantive component of the regula-
tory regime.”138 The Phase II rule was deficient, the court
held, because the permitting authority was not required to
review or confirm the certification submitted by a MS4 in its
NOI that the MS4 has established a program that reduces its
discharges to the “maximum extent practicable.” The court
held that for this scheme to be legal, the permitting authority
must ensure that the individual programs are consistent with
the requirements of the CWA.

Second, the court held that the Phase II NOI process
failed to satisfy the public participation requirements of the
CWA, which, the court found, requires that all permit appli-
cations be made available to the public and be made subject
to public hearings. The court felt that reliance on federal and
state freedom of information laws did not guarantee public
availability of NOIs, nor did it satisfy the requirement to
hold public hearings. The court apparently ignored the fact
that the permits are issued through a rulemaking-type pro-
cess that provides ample opportunity for public input.

Although the Ninth Circuit attempted to limit the reach of
its holding to the Phase II rules, the implications of its rea-
soning threaten the entire general permit program. At bot-
tom, the NOI process adopted for small MS4s is not funda-
mentally different from the NOI process used by EPA and
the states for other stormwater discharges. While the court
makes much of the fact that the small MS4’s certification
that it has a program that meets minimum measures and that
this program is neither reviewed by EPA nor made available
to the public, the same can be said about the NOIs used in the
industrial and construction stormwater permit programs. In
such NOIs, dischargers certify implementation of BMPs
and SWPPPs, but the permitting authority does not review

the actual plans, nor are they generally available to the pub-
lic or made subject to a public hearing.139

As a result, the Environmental Defense Center decision,
if adopted by other courts or applied to other general permit-
ting programs, has a potential to undermine the use of the
general permit as a viable permitting tool.140 The benefit of
general permits is that they reduce what would otherwise be
an unmanageable administrative burden in permitting thou-
sands of dischargers. If permitting authorities have to take a
more active role in reviewing these applications and hold
public hearings, these benefits will be lost. As the number of
facilities required to have permits will likely continue to
grow, the outcome would be administrative gridlock, a re-
sult that is to no one’s advantage.141

Conclusion—The Present and Future of Wet Weather
Discharge Regulation

The first 20 years of the CWA focused on the control of pro-
cess and sanitary wastewater. There can be little debate that
this initial effort was successful in improving the quality of
the nation’s streams and lakes. Over the last 10 years, there
has been a slow transition to the next phase of controls—wet
weather discharges associated with industry, agriculture,
silviculture, municipalities, and wastewater treatment
plants. Developing and implementing feasible controls for
these wet weather discharges is likely to be a key focus in the
future of the CWA. Unless wet weather flows are controlled,
the country will not be able to achieve the water quality
goals of the CWA. The cost of such controls will not be in-
significant. EPA recently estimated that it will take $181 bil-
lion to meet the objectives of the CWA.142 Of this amount,
$50.6 billion is needed to address CSOs, $13.8 billion to ad-
dress nonpoint sources, and $5.5 billion for stormwater dis-
charge controls. Whether and how these needs are met is
perhaps the greatest unanswered question in the control of
wet weather discharges.

EPA, however, is not waiting for the answer to this ques-
tion to step up its wet weather enforcement efforts. In April
2000, EPA’s OECA demanded that regions develop and im-
plement enforcement plans to address noncompliant CSOs
and SSOs.143 More recently, EPA announced a program tar-
geting SSOs.144 Similarly, EPA has undertaken an enforce-
ment initiative against stormwater discharges associated
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Water Management Division Directors Regions I-X, Enforcement
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with construction activities by home builders and large re-
tail businesses, as well as other industrial stormwater dis-
charges. These efforts have focused on alleged noncompli-
ance with the stormwater discharge program and the failure
to develop and implement stormwater pollution prevention
plans.145 Moreover, environmental (and other) groups are
likely to bring citizen suits in an attempt to spur increasingly

stringent controls on wet weather discharges and to force
EPA to step up its efforts to control these discharges.146

These two facts—growing funding needs and stepped-up
enforcement efforts—are a sure sign that the age of storm-
water and other wet weather discharges is upon us. With the
growing recognition that many of the nation’s water quality
problems result from wet weather discharges regulated and
unregulated under the CWA,147 there promises to be in-
creased scrutiny over these discharges and a growing call
for greater regulation, control, and enforcement.
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