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In 1970, the U.S. Congress gave citizens the remarkable au-
thority to file federal lawsuits as “private attorneys general”
to enforce the Clean Air Act (CAA).1 Congress intended cit-
izen suits to fill the vast void left by inadequate enforcement
by federal and state regulators, and to ensure compliance
and deter illegal activity. The approach stuck. Now more
than one dozen federal environmental statutes, numerous
state laws, and myriad foreign laws allow for such “environ-
mental citizen suits.” In 2002 alone, environmental and con-
servation groups, states, landowners, developers, and com-
panies collectively provided advance notice of intent to
bring federal environmental citizen suits nearly 200 times.

To commemorate the inception of the first environmental
citizen suits, on April 4, 2003, the Widener Law Symposium
Journal and the Mid-Atlantic Environmental Law Center,
joined by cosponsors the Environmental Law Reporter®, Si-
erra Club, and Trial Lawyers for Public Justice, hosted a
conference at the university’s campus in Wilmington, Dela-
ware, Environmental Citizen Suits at Thirtysomething: A
Celebration and Summit. The conference featured a virtual
who’s who of leading environmental law lawyer advocates
and law professors.

The transcript from the conference’s morning session
(below), provides a rare behind-the-scenes glimpse into
landmark cases from those who litigated them.

Attorney Bruce J. Terris discusses how he came to work
on his first environmental case, Sierra Club v. Morton,2 and
how Article III standing law followed a serpentine path that
led nearly 30 years later to Friends of the Earth v. Laidlaw
Environmental Services (TOC), Inc.3 After litigating stand-

ing for three decades, Mr. Terris concludes the doctrine
lacks constitutional foundation, and warrants rebuff.

Prof. Zygmunt J.B. Plater (Zyg) explains the fascinating
circumstances that led to Tennessee Valley Authority v. Hill,4

and wonders to what extent citizen litigators have lost their
connection to grass-roots groups.

Prof. Ann Powers examines the ups and downs of litigat-
ing Chesapeake Bay Foundation v. Gwaltney of Smithfield,
Ltd.,5 and extols the importance of cultivating the next gen-
eration of citizen lawyers.

Prof. Michael D. Axline tells the remarkable story of
those who came to litigate cases to protect the northern spot-
ted owl and the primeval forests of the Pacific Northwest.
Legal victories aside, he views the cases as a cautionary tale
for vigilance.

Sierra Club Senior Attorney David Bookbinder provides
amusing anecdotes about litigating the Virginia total maxi-
mum daily load (TMDL) case, including how fast food
carryout can influence the outcome of a case.

Last, New York State Assistant Attorney General Peter
Lehner explains how some states are using environmental
citizen suits in novel ways to address some of environmental
law’s most vexing challenges, from enforcing the federal
“new source review” program, to using citizen suits to curb
wanton release of greenhouse gases.

Prof. Robert F. Kennedy Jr.’s keynote address is a clarion
call for citizen action, and embodies the themes from the
morning session. He informs us how citizen suits propagate
democracy, provide appropriate economic feedback to the
marketplace, and help make the world a better place for
rivers, plants, animals, people of all walks, and generations
to come.

The conference’s afternoon session explored practical is-
sues and perspectives that make environmental citizen suits
challenging to litigate. Practical issues included jurisdiction
and notice, statutory and common-law preclusion, standing,
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mootness, sovereign immunity, supplemental environmen-
tal projects, and attorneys fees. Speakers also provided in-
sights about litigating CAA, Endangered Species Act
(ESA),6 and “agency-forcing” citizen suits, from the public
interest, federal government, and private sector perspec-
tives. The conference culminated with discussions of how
citizen suits affect international environmental law in gen-
eral, and sustainable development in particular, from the
emerging market countries of the former Soviet eastern
bloc, to the earth’s four corners. The Widener Law Sympo-
sium Journal is publishing the proceeds from the afternoon
session in the months to come.

MR. TERRIS: A long, long time ago, 30 years or more ago,
when there were no environmental lawyers in this country to
speak of, no environmental law courses, virtually no envi-
ronmental advocacy groups, and only a few environmen-
tal organizations of any type, the Natural Resources De-
fense Council (NRDC) was just getting its first funding
from the Ford Foundation. [The] Environmental Defense
Fund started its attack on dichlorodiphenyltrichloroethane
(DDT), and the Sierra Club Legal Defense Fund began
work, staffed with volunteer lawyers. That was essentially
the extent of environmental law advocacy in this country.

I was not an environmental lawyer. I had done a lot of
other things, had been the in federal government and then
handled a number of cases before the U.S. Supreme Court
cases. I had just gone out into private practice to do public
interest law not knowing exactly what I was going to do. I
then got a call from Jim Moorman, who was then the head of
the Sierra Club Legal Defense Fund. He said that he [would
like for] me to write an amicus brief in Morton.7 It was a
rather strange request, I thought, since the Sierra Club al-
ready had lawyers. Why was I being asked to write an
amicus brief? At that time one did not have to disclose to
the Court that you were being paid by one of the parties in
the case.

So the Sierra Club hired me to represent the National
Wildlife Federation (NWF) and a group [of] other environ-
mental organizations and to write an amicus brief because
the Sierra Club was not very confident in its own lawyer,
which was not too strange a view because if you go back and
look at Morton you will see that there was no allegation of
standing advanced whatsoever in the complaint, and that is
why they got into some difficulty. The court of appeals had
held that they did not have standing. So I wrote a very long
brief, one that would be far beyond the length that the Court
now allow[s]; it analyzed every available decision on the is-
sue of standing. Aside from that, the only thing that I can say
that was distinctive about the brief was I did something that
brief writers did not usually do, and still do not typically do,
which involved something [that] was not in the record. The
first page of the brief had a picture of the area that was going
to be destroyed, the mineral king in the Sierra Nevada
Mountains. I noticed as I was rereading the opinion recently
that it begins with a description of the natural beauty of
the area.

Now, people tend to think of Morton as a[n] victory for
the environmental movement. Of course, it was not; the
Court upheld the lower court’s determination that the plain-

tiff lacked standing. But for some reason, and this was in
many ways the crucial point of the decision, the case was
sent back to the district court rather than dismissed, which I
think is what the Court would do with it today. It was sent
back and new allegations were made and the standing was
upheld. Of course, the reason it is cited so frequently is be-
cause it has the line that environmental harm and aesthetic
harm are recognized. So we environmentalists cite it over
and over again as if it had been a victory.

However, and I’ll come to this at the end because I do
want to say something more than war stories, that in my
opinion, Morton was a terrible defeat and I feel very regret-
ful now in that the brief I wrote was entirely wrong. The rea-
son is that, in my view, there is no support for the notion of
constitutional standing in American law. It should have
been attacked at the beginning, and it should have been at-
tacked since.

Some of you are probably puzzled by that comment.
The last time I publicly made such a remark, a very distin-
guished jurist, Judge Richard Arnold, was in the audience
and he acted as though I had said something to the effect
that Marbury v. Madison8 was wrongly decided. More on
this later.

After Morton I became an environmental lawyer. I was
not really an environmentalist. I wasn’t a hiker then; I’m not
one now. I wasn’t a canoeist then; I’m not one [now]. I do
have considerable appreciation for the environment, but the
hikers of the Sierra Club would regard me as probably be-
yond the pale. The only hiking I’ve ever done of any conse-
quence is when one of my clients, years ago, was planning
on building a dam in the High Ross area of the northern Cas-
cade Mountains and they thought I couldn’t represent them
in court adequately unless I saw where the dam was going to
be built. So I hiked for two days with my wife and saw the
area. We lost the case. And my wife has two bad knees to
this day.

But in any event, out of Morton came the fact that I be-
came an environmental lawyer. I had more experience than
almost anybody else in the country; I handled an amicus
brief in one case. As a result of that, my partners and I built a
law firm that probably, on the environmental side, is the big-
gest advocacy firm in the country. It only has nine lawyers.
Most of what we do is environmental work. I think we’ve
handled more Court cases in the environmental field than
anybody, even the organizations which have many, many
more lawyers than we do. We handled significant deteriora-
tion cases before the Court prior to the provision being in-
corporated into the [CAA],9 arguing on much vaguer
grounds. We were successful in the Court by the magnifi-
cent victory of 4 to 4.

We handled a clearcutting case in West Virginia which re-
sulted in a statute which at least somewhat restricts clear-
cutting, and we were counsel in a case in a federal district
court in California which, I suspect, probably involved more
acreage than any suit in American history, and which pre-
vented the destruction of 60 million acres of roadless areas.
During the 1970s, when there were few [or] were no envi-
ronmental lawyers in existence, we handled cases from
Florida to Alaska. But those days ended, of course. All the
environmental organizations hired their own lawyers.
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Therefore, they decided they did not want an outside law
firm that they had to pay by the hour.

That resulted in us having to get our own cases and go to
the records of state and federal agencies and find cases under
the Clean Water Act (CWA),10 and sometimes but less fre-
quently under the CAA. So for the last 20 years, besides
other kinds of cases, which we continued to handle as well,
we looked for our own cases. One of those cases we found
was the Laidlaw case.11

Laidlaw is important because it seems to have halted the
trend of the campaign of Justice Antonin Scalia to essen-
tially destroy citizen suits in this country. If you want to find
out more about the campaign, I would urge you to read his
law review article in the Suffolk law journal.12 It’s an amaz-
ing article. It basically says the only people that ought to be
able to bring suits in this country are businesses. Consumers
should not be able to bring them, environmentalists ought
not be able to bring them, the public should not be able to
bring them. They don’t need citizen suits. They’re in the ma-
jority. The minority—and to Justice Scalia, the minority is
not blacks, women, gays, and the disabled, but rather big
business—should be able to bring the lawsuits. As far as the
rest is concerned, they shouldn’t have citizen suit rights.
Yes, federal statutes won’t be enforced. But that’s good,
very good. It’s good to lose these statutes in the maze of the
federal bureaucracy. That’s good government. Out of that
comes, as you will see, his campaign to limit standing.

The 7 to 2 vote in Laidlaw at least may have halted that
trend or at least somewhat interrupted it. Even the Chief Jus-
tice voted with the majority. However, let me just say a few
other things that by reading the Court’s opinions you may
not quite recognize. First of all, certiorari was not granted on
the standing issue; in fact, that issue was not decided by the
court of appeals. So, therefore, when we petitioned, we
could not petition on standing. The defendants, out of the
generosity of their heart, I’m sure, decided that they wanted
to argue standing as well as the issue in the case, which was
mootness. We said okay. If you are going to argue standing,
then we’ll argue standing. We pointed out to the Court that
we did not think it was appropriate for Laidlaw to be raising
the standing issue because it had not been raised in the cer-
tiorari petition. The majority of the Court obviously wanted
to decide standing. They reached out, contrary to their nor-
mal principles, and decided an issue that really was not be-
fore them. Normally the issue would have been remanded to
the court of appeals. I think that’s very important.

The second point is that the case was brought in 1992. It
reached the Court and was decided more than eight years
later. The federal courts have demonstrated, on numerous
occasions, they are not equipped to handle complex envi-
ronmental matters. That type of delay is not unique to
Laidlaw. We have a case that has been pending before the
federal district court in New Jersey for over 11 years. It has
been pending after trial for three years. That is not the only
such example. We have another case that has been pending
in South Carolina for 11 years. It appears that federal judges
simply cannot cope with the complexity of environmental
cases when they are pressed to conclusion.

Another interesting point about Laidlaw is that the prob-
lem we thought we had [in] was not standing. We always
thought we had standing. It seemed to us it was rather self-
evident we had standing. The real issue in Laidlaw, and why
it was an extremely dangerous case to bring, dangerous in
the sense that we would commit large amounts of resources
and then might never receive either a victory on the merits or
attorneys fees, was preclusion. That’s because on the day
before we filed suit, the state filed suit. Well, the state sort of
filed suit. Laidlaw really filed suit against itself because it
wrote the complaint and paid the filing fee. It persuaded the
state to do it, and that required us to litigate for several years
over the issue of preclusion, which we finally did win.

Finally on the Laidlaw case, and in many ways the most
practical point I can make regarding it and environmental
citizen suits in general, is the enormous difficulty in running
a practice based on citizen suit litigation. People look at the
practice, at the statutory attorneys fee provisions and they
say, well, this is certainly a good basis for running a practice.
Laidlaw demonstrates beyond any doubt the extreme diffi-
culty of doing so. We have at the moment about $2.8 million
tied up in the litigation. We have spent probably several hun-
dred thousand dollars in expert fees out of our own pocket.
We supposedly won a great victory at the Court, but Laidlaw
is in bankruptcy. If we recover anything from Laidlaw, it
will range somewhere between $30,000 and $300,000 out
of $2.8 million, and that will be 11, 12, or 13 years after we
brought suit. Unfortunately, that is not the only such exam-
ple, but I will not go into more.

Let me go back to a point now that I made before about
how I feel extremely regretful that I did not include in the
Morton amicus brief an attack on the whole concept of con-
stitutional standing. I said a few moments ago there is no
support in American law for constitutional standing beyond
what was made up by the Court. If you look carefully at the
U.S. Constitution, you will find that there’s nothing in the
provision relating to case or controversy13 that suggests in
the slightest any doctrine of citizen standing.

What is a “case”? There’s a case when Sierra Club sued in
the Morton litigation even though they had not alleged that
their members had been hurt. That was a case, by any defini-
tion, that anybody would care about. I might say they had an
enormous interest. The group was, after all, created to pro-
tect the Sierra Nevada Mountains. That was a “case,” there
was a “controversy,” too, but, by the way, those words never
appear together in the Constitution. There is no history to
support the idea of constitutional [standing]. Instead, the
Court in the 19th century made absolutely clear that any
citizen can sue to enforce statutes. I don’t think there’s any
question about that.

When, then, did the notion of constitutional standing
arise? It arose about 80 years ago when the Court simply in-
vented it. Having done so, by the application of stare
decisis, the Court simply repeated the same language over
and over and built a bigger and bigger edifice. Justice Scalia,
the strict constructionist, admits this when he acknowledges
that the Constitution is, on this point, not clear. I would have
thought he, of all people, would have concluded that if
something isn’t clear in the Constitution, that means it’s not
there. His entire argument goes the notion that standing de-
pends on the doctrine of separation of powers. I submit to
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you that is total nonsense. Standing goes to the character of
the plaintiffs. Separation of powers ought to go to the char-
acter, the kind of issue that’s involved.

If you want to protect separation of powers, you want to
look to political question, ripeness doctrine, vagueness,
doctrines that are intended to protect the judiciary from de-
ciding issues it should not decide. It is only happenstance
when standing has anything to do with separation of powers.
What separation-of-powers issue was in the Laidlaw case?
There was none. Therefore, it is simply a made-up argu-
ment, essentially to protect a political argument.

That gets me back to what I noted before, that Justice
Scalia believes that federal courts should not hear certain
kinds of cases, not because of the issues presented, but
rather on the basis of who the plaintiff is. He doesn’t want a
consumer in federal court. He doesn’t want environmental-
ists. He wants them to have to go to Congress. When they’ve
gone to Congress and they’ve won, he then wants their
hard-won victory to be lost in the federal bureaucracy.

I would hope by this literal attack on the notion of consti-
tutional standing to encourage you, as I intend to in the fu-
ture, to see if gradually we can’t attack it in the courts.

Thank you very much.

PROFESSOR PLATER: “Citizen Environmental Suits:
Dinosaurs? Unguided Missiles? Needed Now More Than
Ever?”

This was the provisional title for my presentation. I was in-
vited, I surmise, primarily to tell a fish story about a notori-
ous lawsuit that my students and I launched in Tennessee
in the mid-1970s.14 The case covered an intense seven
years, long ago, (which finally now I am in the throes of
trying to pin down in a retrospective book). This old snail
darter—Tellico Dam case, however, seems to frame a ques-
tion about what we did then and what we do now that lurks in
the shadows behind today’s Symposium on Citizen Litiga-
tion. That question echoes those wry moments when my ad-
olescent daughters look at me with their eyes and body lan-
guage reflecting the usually-unspoken question: “Daddy,
are you a dinosaur?”

Things have changed so much since those days after
Earth Day, with the kind of litigation we then were waging.
Or have they? Do citizen suits still today hold the important
societal role that they clearly played in the first 30 years of
environmental law? And to what extent, if they do hold that
role, has it really become quite different? The reality is that
it was citizen suit litigation that created environmental law
in the first place, and ever since then advocates have faced a
sustained campaign in courts and legislatures—the Scalian
campaign that Bruce Terris was talking about is only a part
of it—to roll back citizens’ ability to bring environmental
lawsuits. It’s the ultimate complement, I suppose, that in a

national debate your opponents seek to remove your seat at
the table. Current assertions that environmental enforce-
ment law should be returned to a model of nuanced adminis-
trative discretion, an agency-dominated system less vulner-
able to citizen intervention, are an attempt to retreat to the
pre-Earth Day past. But the continuing history of environ-
mental law argues that citizen suits still today mark the cut-
ting edge of modern pluralistic multicentric democracy. If
we forget that, we are missing one of the most important les-
sons of the last 50 years.

This particular fish-and-dam story begins in 1973 when I
traveled down to the University of Tennessee in Knoxville
as a green assistant professor teaching property, land use,
and environmental law. As the only environmental law
teacher in the entire state of Tennessee at that time, a lot of
intriguing things dropped in my lap.

A student in my environmental law class, Hank Hill,
came into my office looking for advice on a paper topic.
While he’d been out of law school during the last term, he
had hung out with a bunch of fish biology grad students.
With their professor, they told him, they’d found in the mid-
dle of the Tellico Dam project area a little endangered perch
(seen in this print which ultimately became Exhibit 12 at
trial, perhaps looking more attractive here in the exhibit than
in reality). Hank asked: “Do you think the fact that this is an
endangered species in the middle of the dam project would
be enough for a 12-page paper?”

The natural resources at issue in the case from the very be-
ginning were not only the fish, of course, but also the entire
river valley habitat for which the fish served as a vivid legal
indicator. The Little Tennessee River was a truly extraordi-
nary place, 33 miles of flowing river coming out of the
mountains, running through a beautiful gently rolling coun-
tryside. I had come to know the river intimately. I am a fly
fisherman. The river flowing gently through farm country
was easy to wade and not difficult to paddle, and my stu-
dents and I often would fish or float the Little Tennessee.
The river was really quite extraordinary. A quarter of a mile
wide and you could wade it all, a blue-green sheet of cool,
clear, highly oxygenated water coming out of the limestone
of the mountains, rich in minerals, flowing silkily over
broad shallow shoals and riffles.

On an early morning we could be standing there in the
middle of the river and the mayflies would be coming up out
of the waters like a snowstorm in reverse. Wherever you
looked, trout were swirling and gulping across the broad
surface of the river. It had been that way for thousands of
years. As you would look up from the river, there would be
Cherokee townsites marked by burial mounds. The heart
of the Cherokee confederation was in these fertile fields
along the river, including Echota, their Jerusalem holy city
of refuge.

In fact, the archeologists had dug down and found the old-
est sites of continuous human habitation in all of the United
States right there. Ten thousand years of people harvesting
fish and harvesting the fields. As you walked across the
fields to go fishing, on the plowed fields after a rain you
would see bits of pottery and arrowheads. There were 340
family farms spread through the valley, descendants of the
white Anglos who had moved in after Andrew Jackson,
threw the Cherokees out, pushed most of them to Oklahoma
on a trail of tears. But the “Qalla Band” of Cherokees, the
“wild ones” I ultimately represented, had hidden out when
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Andy came through. They went up into the mountains and
then when Jackson’s army had left [they] came down and
settled over on the North Carolina side of the [Smoky Moun-
tains (Smokies)], still living there in the 1970s.

Fishing in that river I still sometimes heard medicine
gatherers “going to water.” Ammoneta Sequoia and his
brother John, great-great-grandchildren of Chief Sequoia
(who had been born in Toskegee Town, right where I was
fishing) would regularly and clandestinely come to the val-
ley to gather medicine.

The Tennessee Valley Authority (TVA), however, had
built its reputation and its dominant regional political mo-
mentum building dams—by this time 68 dams—wherever it
could conceivably find a place for them. This was, they said,
to be the site of the 69th, probably the last of them. Up to
then TVA had created 2,500 linear miles of impounded
river, and now they wanted to take this last place, this last
big stretch of clear flowing river and change it into some-
thing else.

What was the federal agency’s plan? At its heart, as an au-
thoritative study subsequently established,15 its primary ob-
ject was to develop a rationale for building another dam, a
bureaucratic drive to stay in the project-construction busi-
ness. Although America (which heard so much hyperbole
about this fish-dam story over that decade) never realized it,
the official project benefits claimed to justify this Tellico
Dam were not for electricity or water supply, but for recre-
ation and real estate development. The dam itself was small,
a pip-squeak of a project, with only $4 million worth of con-
crete and a line of earthen dikes across the broad meadows,
but it would change the 33 miles of flowing river into a long
undulating flatwater reservoir that TVA economists as-
sessed as $2 million annually in recreation benefits.16 More-
over, by condemning 60 square miles of farmland for the
project, the TVA promoters claimed substantial benefits
from industrial development land sales. The federal govern-
ment would condemn the farmers for an average of $350 an
acre, and sell it at a substantial profit to corporations, includ-
ing Boeing, that hypothetically would develop a lakeside
model city with 40,000 people and 26,000 jobs for the poor
residents of east Tennessee. That was the case for the dam. I
am not making this up. (The city would, however, require a

congressional subsidy of $850 million that of course was not
figured into the benefit-cost analysis.) (If you really care
about poor people, we were told, you environmentalists
should back off and let this job-producing project continue.)

From the beginning the citizens in the coalition against
Tellico Dam (more than 20 groups and more than 200 active
participants over the years) tried to fight the project on its
[de]merits in every way they could. Starting in 1970 or so,
they tried to show the public and the government that the
Tellico project made no practical or economic sense.
Echoing a classic citizen environmental stance, they
pointed out: (1) that that the purported benefits were a joke;
and (2) that the anticipated costs were outrageously under-
estimated, not only in terms of economic costs, but the op-
portunity costs of losing such a place. (As to historical and
cultural costs, TVA said that there’s no way to value the
birthplace of Chief Sequoia, no way to value the heart of the
Cherokee federation, so those values are . . . zero. The loss of
prime agricultural lands and the community of 300-plus
families? TVA said there is a glut of farmland in the [United
States].) The environmental coalition also argued that there
were far, far better alternatives: If you really want economic
development, create a tourist route up through the valley
into the Great [Smoky Mountains National] Park, getting
the farmers back on their lands, while exploiting the histori-
cal sites and flowing river recreation. The university econo-
mists told us there were far better ways to develop the eco-
nomics and all the other qualities of the valley for optimal
human benefit without a dam.

TVA responded to the early citizen efforts not by discuss-
ing or negotiating, but by a political blitzkrieg. Leaders of
the group were subjected to Internal Revenue Service au-
dits. A media campaign in Tennessee cast the citizen critics
as politically dubious agitators. When the citizens originally
went to Washington to testify against the project on its mer-
its, at TVA’s instigation the pork committees treated them as
subversives. So the citizen coalition went to court under [the
National Environmental Policy Act (NEPA)]17 because
TVA had refused to do an environmental impact statement
(EIS). Why? “Because we are an emergency agency, and
emergency agencies do not have to comply with statutes like
NEPA.” (Emergency? What’s the emergency? The Depres-
sion! Uh-right.) Eventually TVA had to do an EIS. But ulti-
mately all NEPA requires is an accurate EIS catalog of the
bad things that will transpire from the agency’s action, and
having done the EIS, on they can roll. The NEPA litigation
came to naught, and the ragtag citizen coalition fell apart.

Then in October my student, Hank Hill, having discov-
ered that term-paper-topic-of-a-lifetime, said to me:

Look, we’ve been invited to go down some night soon to
Fort Loudon, down on the banks of the river, to a potluck
supper with some of the old anti-dam coalition. What
we’ve been discovering about the [ESA] makes some of
that old coalition want to talk to us about maybe trying to
go up against TVA once more, using the snail darter and
the ESA.

Hank and I drove down one evening later that week to the
little British fort that still sat right by the river, where the
anti-dam coalition had traditionally met to plan their cam-
paigns against Tellico Dam. Who was there? Farmers. A lot
of fisherman. A representative from the local Sierra Club,
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ernment Regulation (1983). These two books are excellent
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16. Normally recreation economics for flowing water rate far higher in
economic benefits than for flatwater, especially where the former
has become a unique resource by the loss of all major surrounding
flowing river stretches. But TVA’s economists were induced to dis-
miss the flowing-river recreational benefits as “speculative,” hence
incalculable, and the proreservoir estimations stood. As so often in
porkbarrel project cost-benefit accounting, no legitimate economists
outside the agency have ever considered the agency economic ac-
counting to be credible, but the political momentum behind the pork,
and judicial deference to politics and agency discretion, mean that
citizen litigants almost never are able to challenge project justifica-
tions in realistic economic terms. This adds a sobering perspective
correcting the caricature of citizen environmentalists filing lawsuits
in opposition to sound economics. More typically, if the planning is
done right, good ecology is good economics. 17. 42 U.S.C. §§4321-4370d, ELR Stat. NEPA §§2-209.
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the local historical society chapter, a representative from the
[NWF], flower club people, the Sweetwater Pig Farmers
Association—you get the idea. Not an elitist bunch of belt-
way policy wonks. The little group listened intently as Hank
and I discussed his term paper.

There was an elderly farmer sitting there, Asa McCall,
grizzled, clad in overalls, who had been holding off the TVA
marshals with a shotgun and a German shepherd (and phone
calls to the local reporters who would publicize photos of
the TVA dragging an old farmer from his property). Asa
said: “I’ve never heard of this fish before, but if it can save
our farms, then I say go for it.” He took off his hat and passed
it around as a collection plate. We took in 29 bucks and that
was the start of the litigation.

We went to the [NWF’s] legal counsel. “Please, you got to
help us. We have the facts and the law, but no money and no
expertise in facing down a porkbarrel agency.” “No, no, we
won’t touch this. It’s a loser legally and politically,” was the
reply. We went to the other national groups. “No way.” They
said it was too dangerous, not in terms of Bruce Terris’
warning that you can go broke doing these cases, but as to
what the backlash repercussions could do to environmental
law. That’s a serious question, isn’t it? But in our view the
law was clear. Section 7 of the [ESA]18 quite clearly stated
that all federal agencies shall ensure that nothing they do
will: (1) jeopardize the continued existence of endangered
species; or (2) destroy or modify their critical habitats.
There you go . . . two definable causes of action.

We got the fish listed and filed the complaint. I have to
say, it didn’t take a great lawyer. The federal district court,
though it denied the injunction, gave us clear findings that
the project would jeopardize the continued existence of
the species and destroy its critical habitat. We filed an ap-
peal to the [U.S. Court of Appeals for the] Sixth Circuit,
and TVA accelerated their bulldozing and barn blasting in
the valley. At one of their strategy meetings the TVA law-
yers reportedly said that by the time we plaintiffs stand up
in Cincinnati, there won’t be a tree left in all of the reser-
voir area.19

But the Sixth Circuit gave us our injunction, and the Court
affirmed. Then we had serious congressional hearings for
the first time on the real merits of the dam project. Why? Be-
cause an injunction makes people finally pay attention. We
got the merits out on the hearing record, although the press
didn’t cover the story. Then we were the catalyst and first
target of the God Squad Amendments to the ESA, a thor-
ough-going economic review of the project to decide wheth-
er or not the species should be put at risk of extinction.

The God Squad met January 19, 1979. The committee
staff economists made a long, devastating analysis of the
Tellico Dam’s economics. Then there was a protracted si-
lence, as the committee members, mostly cabinet officers,
sat there wondering how to proceed. There never had been a
God Squad before this day. Finally Charles Schultz, then
chairman of the Council of Economic Advisors, cleared his
throat. “Well,” he said: “The interesting phenomenon is
that here is a project that is 95% complete, and if one takes
just the cost of finishing it against the total benefits, and
does it properly, it still doesn’t pay—which says something

about the original design.”20 And everybody laughed. But
strangely the media didn’t pick up the story vindicating the
little fish and its environmental extremist supporters.

Try as we might, over all those years, talking to more than
120 reporters, we couldn’t get away from the endangered
species put-down cliché: what’s the story?—little fish, big
dam. (And behind that cliché, as so often in observations
about environmental citizen suits, lurked the classic false
trade off purported by conventional wisdom: “Which do
you care about? The environment, or the economy? You
have to choose; you cannot have both.” The darter stood for
environment, so the dam must represent economic benefits.)
And no amount of energetic fact-lobbying seemed able to
get us pass that ultimately destructive cliché.

So there the project sat for six months after the God
Squad’s unanimous verdict, while we desperately tried to
get the Carter Administration to get farmers back on their
lands and some form of river-based program going. Then
late one evening TVA got a member of Congress to add a
rider to an appropriations bill exempting the Tellico project
from all laws, state and federal, and overturning for good
measure a realistic cost-accounting review process Presi-
dent Jimmy Carter had made the center of his public works
policy. After it passed, Carter tearfully decided not to veto
the bill, and called to apologize to us. “I can’t beat it. The
subcommittee chairman [of the pork committee] is insisting
on this override.” (Can you imagine? This was the [Presi-
dent of the United States].)

Did we yield? No, we then brought a lawsuit based on the
desecration of the valley’s historic and sacred Indian
grounds, based on the Native American Religious Freedom
Act, but that didn’t work either.21

At the end, the question is whether what we did then was:
(1) worthwhile; and (2) relevant to what environmental law
does today. At some level our snail darter litigation was a di-
saster for all [of] you who think of yourselves as environ-
mentalists. Mention the snail darter, and America laughs.
It’s a classic deprecation. David and Goliath, but in this Da-
vid and Goliath story, the little one is not perceived as a hero
but rather as an anachronistic technicality that the environ-
mentalists hypocritically used to block human progress. Al-
though we continually tried to say that in this as in most en-
vironmental cases, good ecology is good economics, the
message just didn’t get across. So the press is always an im-
portant part of our shared stories as well.

Drawing upon our particular experiences, here are some
of the elements that seem to be required in order for the citi-
zen-litigation function to play a successful societal role:

� A fairly clear strict statutory rule, defining clear
unambiguous violations that can be litigated by cit-
izens with limited resources in the relatively crude
forum of a court.
� Regulatory agencies that are ultimately rela-
tively amenable to evolutionary growth so as to as-
similate additional regulatory mandates.
� A judiciary that is sufficiently unpoliticized to
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19. Given federal inefficiency, they did not quite make good on that

threat, but almost.

20. Charles Schultz, Chairman, Council on Economic Advisers, Endan-
gered Species Committee, Tellico Dam and Reservoir Project, 25-26
(Jan. 23, 1979) (unpublished transcript, on file with author).

21. Sequoyah v. Tennessee Valley Auth., 480 F. Supp. 608 (E.D. Tenn.
1979), aff’d, 620 F.2d 1159 (6th Cir. 1980), cert. denied, 449 U.S.
953 (1980).
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be willing to scrutinize establishment positions
and tolerate citizen law enforcement initiatives
that challenge the political and economic insid-
ers’ status quo. (The federal courts, unfortu-
nately, have, ever since the Meese-Sununu years,
been extraordinarily politicized with agenda-
driven nominations.)
� A press that is competent and committed to delv-
ing into the true merits of public interest issues.
� Citizens who organize, meet, and hang out to-
gether in networks in the grass-roots heartland as
well as in Washington, D.C.
� A multicentric system in which citizen groups
outside government and business have the capabil-
ity to leverage their way into governmental
decisionmaking processes—not the old style bipo-
lar system that essentially relies on government
and its agencies to monitor and counterbalance
market excesses.

In terms of democratic pluralism, our litigation showed
how a ragtag group of low-level citizens could raise an issue
to the highest level of national debate. We had a clear, crisp,
stark statutory violation. With that, you can hope to bring a
citizen enforcement action that did not require a lot of subtle
proofs and subjective balancings of the violation, and
money. (This was no Bruce Terris case, where he had $2.8
million to spend fighting the Laidlaw case! We sold souve-
nirs to finance our suit. We sold these lithograph prints of the
darter for 16 bucks, and darter tee-shirts for 11. . . . It seems
that citizen suits and tee-shirts go together. I wore one under
my starched white shirt in the Court and so, I’m told, did Jus-
tice William J. Brennan, under his robe during that oral argu-
ment. So we were brothers, he and I, next to the skin.)

Is this story from the past, and many of the other narra-
tives you’ll hear in this symposium, a sign of what was and is
no more, or is it still relevant to the present and future? What
has been called the first generation of environmental law
definitely followed a common model—citizen activists go-
ing to courts [and into administrative tribunals] to force var-
ious environmental protection considerations into the way
the structures of our government and our marketplace econ-
omy do business—and that model from the 1970s may have
some drawbacks as a permanent general prescription for so-
cietal governance, or it may be far more relevant than some
modern revisionists would believe.

Without the classic campaigns of citizen organizations
bringing lawsuits based initially on common law and then
joined by the parade of environmental statutes promulgated
starting in 1970, environmental law would almost surely
have been a flash-in-the-pan, a public policy fad that petered
away when the next fad came along to seize the media and
public imagination.

And the statutes which were the basis of the first wave of
citizen lawsuits, as I have noted, had pretty clear, sharp, en-
forceable standards that defined violations simply enough
that citizens could pin them down in court. Stark simple
standards can easily be criticized as extreme, inflexible, un-
subtle—which leads to calls, some sincere and some
selfservingly disingenuous, to modify the standards to make
them “more reasonable.” But as they are impregnated with
subjective discretion, statutory mandates are likely to lose
realistic enforceability. A strict, clear, statutory prohibition

was necessary for us in the darter litigation, and those are
sort of disappearing lately, merged into subjective adminis-
trative balancings as part of a continuing effort to cut back
on citizen enforceability for environmental laws.

Our endangered species litigation helped forge a prece-
dent for citizen enforcement, but may also have helped
instigate the antiregulatory bloc’s subsequent machina-
tions on access to court that may well marginalize future
citizen enforcements.

There were other negative characterizations that flowed
from our ESA enforcement effort, like the “hypocritical-ac-
tivists” rap that we passed onto many of you. As Justice
Warren Burger said about the snail darter plaintiffs: “I’m
sure that they just don’t want this project. . . . The snail darter
was discovered, and became a handy handle to hold onto.”
Well, in truth we cared deeply about the fish, as well as the
demerits of the dam. There were quasi-religious reasons for
bringing the case, but clearly the fate of the endangered spe-
cies was critically important for practical leverage reasons
as well. Remember what old Asa McCall had said at that
meeting at old Fort Loudon. . . . We surely would have liked
to base our suit straightforwardly on a statute that went
straight to the project’s merits, but up to this point Congress
has not passed a “Prevention of Destructively Wasteful Fed-
eral Projects Act,” and it is quite unlikely ever to do so! We
would have been delighted to use it, had it been available.
But environmentalists then and subsequently have been
tarred with the brush of opportunistic hypocrisy for their
pragmatic mixes of goals and tools.

A more sophisticated rap was that grassroots groups like
us in Tennessee were “loose cannons” demonstrating the
random destructiveness that uncoordinated citizens can
wreak on a carefully shepherded conservation law. The
Washington environmental groups shuddered as we ap-
proached. Citizens are unguided missiles. Under the citizen
suit provisions of American environmental laws, we had the
ability to decide on our own that this was something we
cared deeply about, and go ahead and do it. This unruly in-
dependence is indeed not always a good thing, I’ll admit, but
we could not back away. We told ourselves there was a risk
to larger principles, but we had the facts on our side. We had
the law. We had the economics. We had all the merits on our
side, not only in terms of the ESA but on the entire common
sense public natural resources economics of the case. If we
don’t do this, we said to each other, how could we look into
the eyes of our grandchildren and say: “Yes, there’s another
muddy lake, river gone, ecosystem trashed, 300 farms
wiped out, a dozen Cherokee historic sites . . . and we could
have stopped it, but we didn’t try.” Yet we did not succeed,
and our hegira may indeed have harmed the environmental
protection movement we cared deeply about. The unpre-
dictability of citizen plaintiffs is another facet of the prob-
lem of unruly environmental democracy.

On the other hand, amateurism has its virtues as well. Our
litigation certainly reflected some of the pleasures of work-
ing in grass-roots groups. We became a coalition of in-
tensely interdependent citizens. We bonded, meeting many
evenings every month in the flower club lady’s front living
room. Together we would meet and conspire. Together a
group of us would go up to Washington every spring for the
citizen damfighters conference. People came there from all
over the country, little groups of people who were doing the
same kind of activism, networking, and we would get to-
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gether and we would trade strategies and all sorts of data and
contacts. It’s a bit different today. Bruce just told us that lo-
cal chapters of Friends of the Earth didn’t automatically rise
up to make his Laidlaw case happen. More and more, citizen
litigation is being brought by the pros, by the nongovern-
mental organizations (NGOs). I don’t see the citizen grass-
roots activism that I saw back in those days. Bowling
Alone[: The Collapse and Revival of American Commu-
nity], the book by Robert Putnam,22 and Diminished Democ-
racy: From Membership to Management in American Civic
Life, by Theda Skocpol,23 describe this trend. It would be
good to see environmentalism begin to instigate a return to
that civic neighborliness that characterized so many of our
earlier environmental battles.

In today’s circumstances should we now—as a number of
intelligent people argue—be accommodating environmen-
tal law to a “second generation,” a “business-government
partnership” approach to environmental protection and so-
cietal governance? Should we be designing statutory stan-
dards that are more “eco-pragmatic,” seeking the “reason-
able middle” rather than maintaining the watchful stance of
citizens holding government and industry to public civic
values, and often using the leverage of crude, blunt “ex-
treme” statutory standards? A corollary argument is
whether we should now likewise abjure emotional media
coverage of environmental harms, shifting to a more mea-
sured temperate academic public discourse in trying to com-
municate our environmental protection message to the pub-
lic. Prof. Dan Tarlock has argued that the first generation of
environmental law—what he calls “rule of law litiga-
tion”—may now be insufficient, and environmental protec-
tion must now capitalize on the world of “deal-making” as
pioneered by the ESA’s Industrial Toxics Project program.24

The danger of such positions is that they overlook the
consistent political realities in our modern industrial soci-
ety, where contending forces pose constant tension between
the civic public interest and the specialized focused inter-
ests of the industrial-commercial marketplace to override
environmental values which are diffuse, public, often non-
marketized, and erode the maximal returns that can be
realized in the short term between regulated and unregu-
lated activity.

One lesson from the 1970s that we are still relearning this
year, this week, is that you cannot base a national regulatory
regime on the wistful disingenuous premise that the power-

ful players in the political-economic marketplace will be
significantly motivated by civic impulses to achieve the
overall public good, instead of presuming that what’s good
for each player is what’s good for the society. “Partner-
ship”—the theory that government can rely on the power
players in the industrial and commercial marketplace to
work toward the public’s best interests—is a fool’s paradise
unless the governmental camp sets and holds to standards
dictated by the public’s interest. Any lingering belief that
the powerful structures of American industry and com-
merce had learned their lessons about environmental citi-
zenship, voluntarily incorporating environmental civics
into the core of their business plans, should have been torpe-
doed by the Reagan years, the Contract With America years,
when industry took over the 104th Republican Congress and
assaulted environmental laws across the board, and now
with the Bush putsch, as industry once again moves to over-
throw the structure of environmental protections built up so
painfully over the years.

We need meaningful multicentrism, so that voices from
outside the bipolar alliance of government and business will
play a meaningful role in societal governance. And how can
you assure that nonmarketized and long-term civic values
will be heard within the processes of government and busi-
ness that are so easily dominated by short-term profit and
power maximization? What gives leverage to the voice of
citizen groups speaking for civic values and sustainability in
the quality of life for individuals and the society? My realis-
tic answer is that the inside players accommodate to the
voices of civic responsibility when they fear what will hap-
pen when they don’t. And that fear comes primarily from
two sources, I think, from how the inside players can be hurt
by citizens in court, and how they can be hurt in the glare of
media. Both are recognized as strategically important fo-
rums, witness the fact that the antienvironmental forces
have spent so much time blunting the efficacy of both.

It is important that we strive to keep the pluralistic multi-
centrism of the 1960s alive. For most of its prior history,
American government was just a bipolar proposition: the
dynamics of the marketplace ran the economy and most as-
pects of daily life, and regulatory agencies were delegated
the job of protecting all of us against the excesses where the
market failed to provide civic necessities. What the 1960s
(Woodstock, the greatest generation in the history of the
world) did for civilization was shift from the bipolar model
to multicentrism. Citizen groups should be able to play an
integral role in societal governance. Dr. Martin Luther King
Jr. bringing the civil rights actions citizen suits, Ralph
Nader’s consumerism, and then the parade of environmen-
tal statutes, each with its provisions for citizen litigation,
and attorney and expert witness fee provisions, all these
were crucial steps away from a more estranged system (to
which we seem now to be returning) in which we are asked
instead to rely on agency officials’ discretion. How much
protection, for instance, should we now be giving endan-
gered species under an incidental take plan?25 Well, it’s
completely up to the Secretary and unenforceable by mem-
bers of the public as third-party beneficiaries.
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24. Dan Tarlock calls for flexible, adaptive management structures, say-
ing the future is likely to be based more on “contracts,” meaning ne-
gotiated arrangements for applying societal goals flexibly, rather
than on fixed “rules.” I would add the corollary that if we are to move
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25. ESA §10 provides for exceptions to the ESA where conservation
plans, approved by the Secretary of Commerce with indefinite sub-
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gered species, and an equivalent amendment allows federal agency
actions under the same or lesser constraints.
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But such moves to assert enhanced administrative discre-
tion as an “improvement” upon the crudities and inefficien-
cies of citizen interventions in the legal system cut out some-
thing important. When you cut the public out of active,
structural civic roles, when you dilute or eliminate the prac-
tical ability of citizens to enforce the laws, you diminish an
important civic societal function.

This, I suppose, is just another way of saying that what
we are talking about today may have a lot to do with litiga-
tion techniques and arcane doctrine, as well as an appreci-
ation of beautiful places, precious resources, and solid en-
vironmental analysis, but ultimately it reaches much high-
er. Because ultimately environmentalism is another word
for democracy.

PROFESSOR POWERS: It is a pleasure being on a panel
with those who were at the forefront of some of the early en-
vironmental battles. We are a little grayer, now, perhaps a lit-
tle weightier than we might have once been, but I hope that
we haven’t lost the passion for the cause. We do get involved
in other things that are very important. We have to worry
about whether our students are going to pass the bar. We also
have to worry about U.S. News & World Report and whether
we are going to be able to raise our standings or hold our
standings. There are many other important matters we worry
about on a regular basis—faculty parking takes up a lot of
time. So it’s a real pleasure to get back to talking about the is-
sues that we have cared about for so long.

I was asked to reflect on Chesapeake Bay Foundation v.
Gwaltney of Smithfield, Ltd.26 Not the analytical problems
that arise when you have the same factual predicate for
standing, subject matter jurisdiction and your cause of ac-
tion, which you can read about,27 but a more contextual dis-
cussion, including some of the matters that do not necessar-
ily appear in the record.

I have been living with Gwaltney since 1984, when the
case was filed. This presentation gave me an opportunity to
plow through some dusty boxes that have been sitting up on
top of one of my shelves in my office. I rescued them a few
years back when the Chesapeake Bay Foundation (CBF)
was moving offices and someone called me up to say:
“We’ve got all these old boxes in the garage. Can we pitch
them?” “No, you can’t,” I replied. “They are history. Send
them to me and I’ll take care of them.” I have been taking
care of them by noticing every now and then that they are up
on the top of my shelf, and thinking that one of these days I
should catalog them. So I went back and took a look, and it
really was a walk through history. What I’d like to do is to
give you some sense, first of all, of the tenor of the times and
the legal situation in which we found ourselves, and then
some of the people, the players who were involved, the is-
sues as we saw them, and a little factual background, about
the company. So let me start by reminding you of the times.

I had been at the [U.S. Department of Justice (DOJ)] at
the end of the Carter Administration. In fact, Jim Moorman,
who was mentioned earlier as the president of the Sierra
Club, had become the assistant attorney general in charge of
the Lands Division. But after the 1980 election the Reagan
Administration came in, and I joined the [CBF] in 1984. At
that time the Gwaltney case had already been filed. In fact,
summary judgment on liability had been entered a short
time before.

There were very few environmental lawyers at that time. I
believe I probably could have named you every environ-
mental lawyer in the country during that period. But envi-
ronmental cases were beginning to be filed and there was a
great deal of work going on. Citizen suits, especially under
the CWA, were viewed as a relatively straightforward
means of attacking many environmental problems. As the
court noted in Weyerhauser Co. v. Costle.28

Congress intended that the [CWA] be enforceable in sim-
ple proceedings suitable for summary judgment. In particu-
lar, Congress imposed monitoring and reporting require-
ments in order to avoid the necessity of lengthy fact-finding,
of investigations, and negotiations at the time of enforce-
ment. Enforcement of the Act should be based on a rela-
tively narrow fact situation requiring a minimum of discre-
tionary decisionmaking or delay. The same concern for ex-
pediency applies whether the enforcer is a citizen or a
branch of government.29

Short litigation? Some of these citizen suits dragged on
for how many years? The issues have become incredibly
complicated. But at the time, those of us who were begin-
ning to litigate these citizen suits felt that this was, in fact,
the standard and that citizens stood in the shoes of govern-
ment. If the government could bring the suit, then we could
bring it. There was nothing to indicate that there should be
any difference between a citizen enforcer and the govern-
ment. Now, there was this one outlying case, Hamker v. Dia-
mond Shamrock Chemical Co.,30 from the [U.S. Court of
Appeals for the Fifth Circuit], but that was a case in which
there had been an oil spill and the citizens had really wanted
damages; they had used their CWA litigation in order to get
their damages action into a federal court. We thought that
decision was an outlier, because the Fifth Circuit had said in
that case that if it was a past violation, the citizens couldn’t
sue. We all thought that that was really an erroneous inter-
pretation of the statute.

A little more about the tenor of the times. Of course, there
was a great distrust of the government during the Reagan
Administration, during the reign of Anne Gorsuch Burford,
and citizens, including organized groups such as the NRDC,
began to believe that there had to be enforcement by the citi-
zens, not just of statutory deadlines, not just suits against the
agencies, but there had to be enforcement against the actual
dischargers. So the NRDC put together its Clean Water Pro-
ject. It began to partner with groups, NGOs around the coun-
try, to find appropriate litigation and to bring suits against
polluters. The [CBF] worked with NRDC to identify cases
on the Chesapeake Bay that might be worthy of litigation.
This happened before I joined CBF, but essentially what
CBF and the NRDC did was to send people out to look at
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discharge monitoring reports, in order to determine who
was violating their permits or discharging without permits,
who wasn’t being prosecuted. What they found was that the
permits were written so poorly in many instances that indus-
try did not have to do much to stay in compliance; that, in
fact, the system itself, the underlying permits were a tremen-
dous problem.

But even at that, there were some companies that, even
with very loose permits, had rather egregious discharge re-
cords. So CBF and the NRDC selected six companies to be
the focus of enforcement actions. One of them, of course,
was Gwaltney. We also selected her sister company, Smith-
field Packing, both of which were subsidiaries of Smithfield
Foods. Bethlehem Steel in Baltimore was another one, and
American Recovery, to whom we sent 60-day notice letters.
Of course, back then you really didn’t have to worry about
whether you had forgotten to put the phone number of your
attorney on your notice letter as you might now. The letters
were pretty straightforward. They had not yet engendered
much litigation. As a result of the CBF/NRDC notice letters
the state took action against a couple of the dischargers, but
we wound up in litigation with Gwaltney, with American
Recovery in Baltimore, a waste recovery entity, and Bethle-
hem Steel, one of the major employers in Baltimore.31

As an aside, I might mention that at the time the attorney
from a major Baltimore law firm told us that no court in Bal-
timore would ever rule against Bethlehem Steel; he said that
just wasn’t going to happen. But a couple years later, and
many court appearances later, we got some nice opinions
against Bethlehem Steel in that case.

But the Gwaltney case was an interesting one because the
state had been keeping an eye on the company. Smithfield,
Virginia, the site of the facility, has been famous for its hams
since the 1700s and there have been meat-processing facili-
ties there for many years. Smithfield Foods acquired
Gwaltney in 1981 from ITT Continental Baking. At the time
the facility had already had a number of fairly serious CWA
discharge violations, and ITT Continental Baking, had done
very little to get the plant into shape. At one point, we con-
sidered trying to go back and bring suit against ITT Conti-
nental. It was almost impossible to figure out at that point
who we could possibly sue given the complicated nature of
the holding company. Since it would have only have been a
couple of years of violations and they were old and the rest
were barred by the statute of limitation, we didn’t proceed
against ITT Continental.

Smithfield was a small town in what was then a fairly ru-
ral area of Virginia. The plant was right on a river called the
Pagan River and one of our attorneys, got great glee out of
talking about the company putting “pig in the Pagan.” He
thought that was a great line.

The whole Smithfield community was geared around
these two meat-packing plants. Gwaltney was processing
15,000 hogs a week. Smithfield across the road was also
processing a very substantial number of hogs. If you haven’t
been to a hog-holding facility or a packing plant, you don’t
really want to go. The company prided itself on using every
piece of the hog it could, but still, you knew when you got
near the plant. I tried to avoid as much as I could the process-
ing line because it is not a pretty picture.

Much of the waste from that kind of processing facility is
organic waste. It’s the fecal matter from the hogs that are
slaughtered and the waste from the carcasses. So it’s largely
organic and the way to process it, for the most part, is the
same process used at a sewage treatment plant. Gwaltney
had lagoons for the biological degradation of the wastes.
When it finished, it chlorinated the wastewater and dis-
charged it into the river.

Now, it was well beyond the point where, years before,
they had actually dumped blood and carcasses in the river.
So the pollutants going in the river at this point were, for the
most part, excess nitrogen, excess phosphorous. These are
oxygen-demanding wastes. The facility essentially used
very basic technologies. When Gwaltney bought the plant in
1981, they did bring in a consultant to tell them what could
be done with the plant and what processes needed to be
changed. They then proceeded to ignore the recommenda-
tions of the consultant for the next several years. Even
though the state had been talking to Gwaltney, the company
had not come into compliance.

When we brought the suit, there was outrage on the part of
the company officials. I think that this was a hallmark of
many of the early citizen suit cases—industry accepted it
when the government sued because that’s what the govern-
ment was supposed to do, and industry would usually settle
the case. But when the citizens came in, that was an outrage.
This was especially true in the Gwaltney case since the state
had been “working” with Gwaltney—although as one of my
colleagues described it, Virginia’s enforcement posture was
“supine.” The state did finally bring a suit in state court
against Gwaltney once we had sued, and that suit was even-
tually nonsuited after we were finished. They also sued
Smithfield Packing, against whom we filed a 60-day notice
letter, and we intervened in that case. Eventually they got a
tremendous penalty, all of $40,000, and the state officials
were very proud of their efforts.

Despite the caption of our lawsuit, NRDC was a full
partner and totally involved. They paid for some of the ex-
perts in the beginning, Dr. Bruce Bell, in particular, who
we are still using in some of our environmental litigation
cases. The attorneys were two CBF attorneys, Jeter “Bud”
Watson and Scott Burns, along with an NRDC attorney,
James Thornton, and later Jim Simon (who later went on to
work at the [DOJ]). The litigation was before the district
court on several occasions, the [U.S. Court of Appeals for
the Fourth Circuit] three times, and the Court. Justice
Thurgood Marshall, writing for the Court, didn’t do us any
favors, ruling as you know that there needed to be an ongo-
ing violation.

There had been a split in the circuits—the Fourth Circuit
opinion in Gwaltney and the Hamker case from the Fifth
Circuit. When Gwaltney first came up on a petition for cer-
tiorari, the Justices voted not to take the case.

A short time after that a third case was decided by the
[U.S. Court of Appeals for the] First Circuit, Pawtuxet Cove
Marina, Inc. v. Ciba-Geigy Corp.,32 in which the court said
that a good-faith allegation of a continuing threat of viola-
tions would support jurisdiction. Based on that, Justice By-
ron R. White asked his colleagues to reconsider the denial of
certiorari. Justice Lewis F. Powell Jr. changed his vote and
the Court took the case.

ENVIRONMENTAL LAW REPORTER
Copyright © 2003 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

33 ELR 10730 9-2003

31. See Chesapeake Bay Found. v. American Recovery Co., 769 F.2d
207, 16 ELR 20056 (4th Cir. 1985); Chesapeake Bay Found. v. Beth-
lehem Steel Corp., 652 F. Supp. 620, 17 ELR 20623 (D. Md. 1987). 32. 807 F.2d 1089, 17 ELR 20374 (1st Cir. 1986).

http://www.eli.org


When it was over with, we declared victory. We said
that the Court had clearly affirmed that citizens have a
right to bring such cases, and only those that seek to ad-
dress violations that are totally past are barred. But other
than that, we had a clear victory. The other side, of course,
also declared victory, and there were dueling articles and
presentations at symposia. But over time, obviously, we
have seen many complications arise for citizen litigants
from the Court’s decision.

PROFESSOR AXLINE: I always start off talking about
suits by recounting a story that Newt Minnow, the chair of
the Federal Communications Commission during the Ken-
nedy Administration, told after returning from a trip to Eu-
rope. His story described the legal regimes in four European
countries in the following way: he said that in Germany, ev-
erything is prohibited except that which is permitted. In
France, everything is permitted except that which is pro-
hibited. In Russia, everything is prohibited including that
which is permitted. And in Italy, everything is permitted
especially that which is prohibited. The reason I tell that
story is because it doesn’t matter what the law says unless it
is enforced.

The motto of the Western Environmental Law Center is
enforcement of the law is what really counts. I took that line
from a dissent written by Justice [William J.] Brennan in a
case called Evans v. Jeff D.,33 in which a legal aide attorney
who had worked for eight years to represent a client on a
contingency basis had been given an offer for the client by
the defendant that was contingent upon the attorney waiving
the right to attorney[s] fees. The attorney did the ethical
thing and waived the right to attorney[s] fees, and then chal-
lenged the ethics of that offer. The Court ruled that it was
ethical for the defendants to make such an offer, which gave
the client everything that it was asking for except contingent
attorney[s] fees. Justice Brennan, I thought very wisely,
pointed out that there isn’t going to be any enforcement in
the private sector of environmental laws without the right to
attorney[s] fees.

I’m going to talk a little bit about the north[ern] spotted
owl litigation, which is something that I am still engaged in.
I’ve been working on that litigation for 21 years. It’s a re-
markable example of persistence on both sides, the govern-
ment and the environmental community. But in the process
of doing that, I want to address some unexamined assump-
tions. Unintended consequences can be either good or bad.
But unexamined assumptions are almost always trouble. So
I want to identify some unexamined assumptions that I think
we all collectively, those of us concerned about citizen suits,
need to think about and expose to the public.

The first one is that the government will enforce the law.
That is an assumption the general public has that is not nec-
essarily true. Another is that all violations of environmental
laws are prosecuted. Nobody ever attempts to quantify the
number of violations that are not brought to court. I was
prosecuting a case against the Animal Plant Health Inspec-
tion Service once on behalf of the environmental commu-
nity and the agricultural community, who were concerned
that raw logs were being imported into this country without
proper inspection to see if pests were on them. The concern
in that community was that pests would get in and destroy

crops and our natural forests. So we had an unusual coalition
in that case. The concern was that you could only inspect a
very small percentage of the logs that were coming in. So I
was trying to collect for our case information on the extent
of noncompliance generally that happens in the real world
with respect to environmental laws. I called Steve Herman,
who was the head of enforcement for [the U.S. Environmen-
tal Protection Agency (EPA)] at the time, and said: “Do you
have any statistics on the percentage of compliance in the
regulated community with environmental laws?” His re-
sponse was: “No.”

So even though we’re talking about, in the case of
Hill, an example of supposedly outrageous overenforce-
ment by the environmental community of environmental
law, such examples actually are minuscule compared to
the amount of environmental damage that’s being done
through noncompliance.

A third unexamined assumption, which I’ll discuss in
some detail, is that science is objective outside the court-
room, but becomes corrupted when it’s brought into the
courtroom. The opposite is true. Science is not objective
outside the courtroom. It only gets revealed for what it truly
is once it’s examined through the adversarial process.

A fourth unexamined assumption that I just jotted down
listening to Bruce Terris is that standing is a constitutional
requirement. I completely agree with your viewpoint, Bruce.
You don’t find standing described in Article III of the Con-
stitution. I’ve said in my administrative law class for years,
show me where in Article III there’s anything about stand-
ing. If you examine the edifice that has been constructed by
Justice Scalia and other members of the Court requiring that
citizens establish standing before they can even get through
the courthouse door, you don’t find any constitutional un-
derpinning. The reason for the unexamined requirement is
apparently that unless you mandate standing, the courts are
going to be flooded with do-good environmental litigators
who have nothing better to do with their time than spend 20
years trying to enforce environmental laws. There is no em-
pirical evidence to support this assumption, which is among
most restrictive of assumptions that the Court has adopted.
Look at other countries, such as Australia, that don’t have
standing requirements; somebody in Perth can object to the
destruction of an historic building in Sydney, even if they’ve
never been to Sydney, yet the courts are hardly flooded with
do-good environmental litigators.

Finally, the assumption that economic analysis accom-
plishes anything really needs to be examined. Somebody
who has done some good work on this is Jack Cassidy, who
used to be a business editor for the Washington Post. He has
written a couple of very good articles on this subject. As you
know, the forces of darkness use economic analysis to try to
undermine a lot of work that citizens are doing to enforce
environmental laws. Cassidy wrote an article called The De-
cline of Economics, in which he examined the state of
microeconomics as promoted by the Chicago school. He
had read an article in the Economic Review that had been
written by microeconomists who examined the nature of
decisionmaking on The Price Is Right television program
and tried to use it to explain game theory and its utility in
predicting what’s going to happen in the real world and how
people make their decisions. The conclusion of the article
was that by applying game theory and economic analysis to
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The Price Is Right, the authors were unable to predict the be-
havior of contestants.

When I teach administrative law, during my first class of
the semester, I put two columns up on the board. One is
“Trust,” and one is “Don’t Trust.” I ask my students to give
me reasons why you would trust agencies to do what the law
requires them to do and to give me reasons why you would-
n’t trust agencies to do what the law requires them to do.
Consistently, the list under “Don’t Trust” is much, much
longer than the reasons under “Trust.” After we go through
that exercise, I then ask them the following question: “Who
enforces NEPA?” The answer is usually, well, the govern-
ment. Then I say: “Well, who is regulated by NEPA?” They
stop and think about that for a minute. Well, the answer is:
The government. So the government is supposed to enforce
the law against itself. Who are the attorneys for the govern-
ment? The answer is the [DOJ]. Then I tell them about the
unitary executive theory, which was developed by the
[DOJ], to the effect that the executive branch of government
is one big happy family, and the [DOJ] is constitutionally in-
capable of bringing a case in federal court against any fed-
eral agency because it can’t present a case or controversy
since it would just be suing itself and that wouldn’t be recog-
nized. So there can be no enforcement of NEPA without citi-
zen suits. Only citizens can enforce that law.

The same is true with the Freedom of Information Act,
another relatively unique law whose purpose is to regulate
the conduct of the federal government.

I try to make this point whenever I can. These two laws
are unique in that they are Congress, not asking federal
agencies to join hands and regulate the private sector with
them, but rather directly regulating the conduct of federal
agencies because Congress doesn’t trust the agencies to
consider environmental factors and doesn’t trust the agen-
cies to release documents when they are sought by citizens,
and rightly so. So only citizens can enforce those laws and
they don’t get enforced in the absence of citizens.

Let me now turn to the spotted owl litigation starting with
Portland Audubon Society v. Hodel,34 which was filed on
October 19, 1987, a day in the U.S. attorney’s office called
Black Monday, not just because the stock market crashed
that day, but because that’s the day this lawsuit was filed,
running up to the present time. Portland Audubon and its
progeny unfortunately represent only the tip of the iceberg
in terms of the litigation that has been required to try to force
the U.S. Forest Service [(Forest Service)] and the Bureau of
Land Management (BLM) to simply comply with the law. It
just made me tired just thinking of the number of years that I

and others have spent trying to force the agencies to ac-
knowledge the simple fact that the northern spotted owl re-
quires old growth forest to survive and deserves to be pro-
tected under the ESA, NEPA, and the National Forest Man-
agement Act.35

The northern spotted owl is a very interesting bird. The
first time I saw one I took a group of students and went with
a Forest Service biologist out to find a radio-collared owl.
We were tramping through the forest, this silent magnificent
cathedral-like old growth forest with towering Douglas firs
and huge ferns, very prehistoric seeming. The biologist had
a little tracking device and as we got closer, it would beep
louder. There were maybe six of us and we were all talking
amongst ourselves, but as we got closer to the owl, the con-
versation started to get quieter and the biologist looked at all
of us and said: “You know, owls are completely unafraid of
humans because they never see them, so you don’t really
have to lower your voices.” And we couldn’t do it. We had to
lower our voices more and more until finally we got to
where the owl was perched in a Douglas fir tree. We sat
down to it and were silent for about 10 minutes and started
talking in whispers; over time, the conversations grew
louder. We sat there for an hour watching the bird, while it
watched us. After about an hour it began to dawn on me,
these owls live 80 years and this bird was going to spend 80
years out in an old grove forest with no sound, just being un-
less, of course, that old growth forest was destroyed as all
old growth forests were being destroyed at the time.

I want to talk about the unexamined assumption that sci-
ence is objective outside the courtroom and is corrupted
when it gets into the courtroom for a minute. There are two
aspects of science that I think are relevant in citizen suits.
The first is that a lot of bad science is produced outside the
courtroom. There is no reason to assume that scientists are
any more objective or neutral than any other profession. If
you want to read some very good examinations of the
sources of bias in the scientific community, I’d recommend
William Broad’s Betrayers of the Truth,36 Paul Ehrlich’s
Betrayal of Science and Reason,37 and Marc Lappe’s
Chemical Deception.38

An increasing number of medical and research institu-
tions are starting to require academics and consultants to
disclose potential conflicts of interest and where their
sources of funding come from. The results are fairly shock-
ing. Currently only 16% of the top academic science jour-
nals in the country require any disclosure of conflict of inter-
est among contributors, and only 1% of the authors that have
contributed to those articles have ever disclosed a financial
conflict of interest. So because of corporate funding, gov-
ernment funding that comes with political pressure, and the
need to go to the private sector for funding, the assumption
that good science happens outside the courtroom is simply
not true.

The second thing that happens to science is that it is sup-
pressed. Good science is suppressed outside the courtroom.
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If you are not willing to come up with tainted results, then
the results that you do come up with are often suppressed.
The spotted owl case is the prime example of where that
happened. Starting in 1973, scientists within the BLM and
the Forest Service started to tell managers that the northern
spotted owl was in danger of extinction and required old
growth habitat to survive. The government went to a biolo-
gist named Mike Soulet, a conservation biologist, and asked
him to determine the number of owls that would need to be
protected in order to ensure the survival of the species. Mike
refused to do it. He said he would have to conduct years of
research in order to do so. But they said: “No, we really want
a number just for a horseback analysis purpose[s]. We
promise we won’t use it. Can you give us any kind of a num-
ber?” Mike said: “Well, all right.” After several months of
pressure, he said: “Based on fruit flies in a bottle, I would
say 400 pairs of owl.” He just used a very simple analysis
without any on-the-ground research.

The Forest Service took that number and promoted it as
the truth and said we do not need to protect any more spotted
owls than 400. When we started questioning that number,
we had a hard time tracking down Mr. Soulet. We finally did
find him and asked him about the number and he said there
was no validity to it, that it had not been produced scientifi-
cally. We started talking to a young associate professor at the
University of Chicago named Russ Landy, who subse-
quently received a MacArthur “genius” award for the work
that he did on our behalf in the spotted owl litigation, and he
did the first ever true metapopulation analysis of the north-
ern spotted owl to determine how many owls would be nec-
essary to ensure the survival of the species. That analysis
showed that you would have to protect all the remaining
spotted owl pairs, roughly 3,000 of them, and even then,
there was a high likelihood that the species was going to be-
come extinct. That analysis was never publicly revealed or
promoted until we were able to use it in the courtroom in the
litigation in that case.

So starting in 1973, when the Forest Service said that you
could ensure the survival of the owl by protecting 400 pairs
and giving each pair 300 acres of old growth to live on, pro-
gressing through at least nine major phases of litigation, we
arrived at the place we are today. After the government lost
in court every single one of these cases, President William
[J.] Clinton convened a panel in Portland, Oregon, to come
up with a final solution; he ended up deciding he was going
to give a carte blanche to scientists, put them all in a suite of
rooms to provide the best scientific opinion you can as to
what’s necessary to save the northern spotted owl. Those
scientists—for the first time unhindered by political pres-
sure or financial concerns—said that you need to set aside
seven million acres of old growth, and even then you can’t
be sure that you are going to save the species. That was then
adopted into a plan called the Northwest Forest Plan by the
Clinton Administration, which is currently under attack by
the Bush Administration, which is why I’m still litigating
over spotted owls.

Zyg was pretty pessimistic about the likelihood of things
improving in the future, but I’m not nearly as pessimistic as
Zyg. Having lived through all of these battles and come out
of them with the world even better than it was when we went
into them, I’m just a hopeless optimist that we are going to
be able to continue to do good work despite the current Ad-
ministration. I was listening to the radio the other day, to a

report on a scientist in Berkeley who was just sitting around
her living room and heard a knock on the door, went to an-
swer the door and opened it and there wasn’t anybody there,
but she looked down and there was a snail on the doorstep.
She picked up the snail and threw it out in the yard and went
back into the living room not thinking anything about it.
Three years later she was in the living room reading the pa-
per. There was another knock on the door. She went and
opened it. Nobody was there, but she looked down and there
was a snail again. She picked up the snail to start to throw it
out in the yard and the snail goes: “What was that all about?”
It’s good to take the long-range perspective, so let’s do that.

MR. BOOKBINDER: Some of my colleagues have already
spoken about how they got into this business beginning with
Bruce Terris talking about how he became an environmental
lawyer, more or less by accident. I want to give my wife
credit for getting me into environmental law. She was a
mergers and acquisitions associate at Skadden Arps law
firm in New York, but decided that she hated legal work and
wanted to become a child psychologist. Her decision to
completely switch careers and get her Ph.D. to do that led
me to decide that I kind of liked law, I didn’t want to get out
of that, but what I really wanted to do was environmental
work. So I left Wall Street.

Zyg coined the idea that the best sort of cases are the ones
that heavily involve citizens and actually have the local ac-
tivists on the ground doing and working. The small silver
lining in the terrible cloud of standing that has hung over our
heads is citizen involvement. Frequently you always need to
gather up the declarations of citizens. One of the ways you
empower people is to say, look, guy on that stream, “you’re
going to have a role in this case.”

They reply: “What can I do?” “You’re going to have to
tell the court what the problem is. You’ve got to do it. I can’t
do that. I’m just a lawyer. I’m just going to stand here and
write long briefs and use legal words. But you’re the one
who’s going to have to tell the court why this is a bad
thing. Because you’re willing to do that, we can fix the
problem.” There is a wonderful feeling to work with peo-
ple whose, in many cases, only experience with the judi-
cial system was going down and pleading to a traffic ticket
or some minor thing like that. To give them a chance to see
that the legal system can work for themselves and that they
can take part in a large federal lawsuit with dozens of law-
yers all over the place, but that they are a necessary compo-
nent to that. I think that’s a small silver lining out of the en-
tire standing mess.

I was asked to discuss TMDL litigation under the CWA.
In the TMDL program, Congress sought to approach the
problem of water pollution scientifically, declaring that we
should look at a water body and at everything that’s in there.
If you are going to have a certain type of pollutant going into
it, you are going to figure out how much of that pollutant you
can put in the waterway before you start violating the water
quality standards, before it gets too polluted to fish in, too
polluted to swim in, too polluted to use as a drinking water
source. The provision was written into the CWA and
promptly went into a black hole. It just simply disappeared
from environmental consciousness. There was one brief
flash of TMDL litigation in the late 1980s-early 1990s, but
otherwise it just disappeared completely into the great
black hole.
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The issue in TMDL cases was: What did Congress in-
tend? It says that the states shall come up with a list of all the
waterways in their jurisdiction that aren’t meeting water
quality standards. They’ll come up with this list, and for all
the pollutants on that list in all those waterways, they are go-
ing to come up with the TMDLs. Then they are going to use
those TMDLs to try to figure out how to clean up the water-
ways, whether it is through permitting or through other
mechanisms. They are going to send this list to EPA and
EPA is going to look at that list and approve it or disapprove
it. If the state does a bad job, if the Administrator disap-
proves the list or the load, she shall not later than 30 days
later come up with her own list of impaired waters or come
up with her own TMDL.

What happens if the state doesn’t do anything? That was
the question being presented in dozens of cases being
brought across the United States.39 One after the other after
the other, we would stand up in court and we’d say: “Look,
clearly Congress said if the state does a bad job, EPA has to
step in and fix it.” The [DOJ] would say: “Well, Your Honor,
it didn’t say that if the state does absolutely nothing that EPA
has to stand up, get involved, and come along and correct it.”
This was litigated in case after case, decision after decision
across the United States in rather, kind of, in some sense, a
waste of judicial resources. We had to litigate these lawsuits
state by state because EPA would say to us: “We can’t lean
on the state to do these things until we get sued by you. So as
soon as you sue us, then we can go to the state and say: ‘Hey,
you’ve got to start submitting these things to us.’”

So it became, in some sense, a real pattern. We would get
to the point of EPA at times saying, okay, well, we really
would appreciate a TMDL notice letter in this state, or a
TMDL notice letter in this state because it is doing nothing
and we need your help to force it. So there was a collabora-
tive effort that went on well behind the scenes in the initia-
tion of some TMDL litigation. Then we would run into the
[DOJ], which would be busy saying: “Well, Congress never
even intended that [the] EPA do anything even if the states
did absolutely nothing.”

One of the important lessons to be learned from TMDL
litigation was how important individual judges can be. A
good judge will move a TMDL case and make things hap-
pen; with other judges, the case can languish forever. In the
Virginia TMDL case, which is the first one, I think, that
Jim May and I did together, we had the Honorable T.S. Ellis
III, in the [U.S. District Court for the] Eastern District of Vir-
ginia, which is also a place that has one of those infamous
“rocket dockets.” T.S. Ellis is also a man who believes in
speed and getting things done. I remember early on in the lit-
igation EPA had moved to dismiss. We’d won that. We had a
conference in front of the judge. The judge said: “Okay, you
have to answer the complaint now.” The EPA said: “Yes,
that’s fine, but we’ll need 60 days to do that,” and this was a
Friday conference. The judge said: “You’ve got till Wednes-
day.” They said: “That’s not reasonable.” He said: “Be care-
ful or I’ll make it Tuesday.” Things move along in Judge
Ellis’ courtroom.

There were, however, some downsides to being in Judge
Ellis’ courtroom. I remember once sitting at our counsel ta-

ble. Jim was up at the mike speaking. Judge Ellis was re-
sponding and I started nodding going, yes, Judge Ellis un-
derstands it. And Judge Ellis tore into me and said: “Mr.
Bookbinder, this court does not need your nod to confirm
I’m correct. I, as the judge, know that I’m correct. If I see
any more nodding out of you. . . .” I’ve never otherwise been
reprimanded by a judge for simply nodding and agreeing
with him. Things could get rough in Judge Ellis’ courtroom,
but he moved that case and it was only fear of what Judge
Ellis was going to do to EPA and to the [DOJ] that enabled
us to push that case forward.

The negotiations for that case under this pressure from
Judge Ellis were fairly extraordinary. I remember one ses-
sion that took place in Wilmington. The EPA lawyers came
up from Washington. They came down from Philadelphia.
We met here. We started negotiating, I think, at 10:00 in the
morning. By around 11:00 that night we had already agreed
that we’d have to literally keep on going. They were figuring
out where they were going to sleep, things like that. I re-
member Jim and I hopped into his car and drove out to find
food. We were so exhausted at that point we pulled into a
Wendy’s. We ordered at the microphone. We pulled up at the
window. We paid our money. We were coming back to
school, we were a couple miles closer to school and I said:
“Hey, Jim, where’s the food?” We’d left the food back at
Wendy’s, and we had to go back there and get it.

We worked until around 3:00 in the morning, at which
point EPA cracked. We got a fabulous settlement out of
them, the particular term of which was an EPA agreement
that in writing they agreed that they would report to us as to
whether eventually Virginia [national pollutant discharge
elimination system (NPDES)] permits were going to be
written in compliance, they would do a permit-by-permit
analysis of whether their permits were actually going to be
in compliance with TMDLs. That was a major victory,
something that was so good at one point they wrote us a let-
ter saying, when I tried to get this concession in another
case, they wrote a letter saying: “You extracted that settle-
ment from us under duress and we will never agree to those
terms again.”

So I think the key is, you know, around 3:00 in the morn-
ing, they’ll crack. If you remember your Wendy’s and
you’ve got some caffeine going, you’re going to be fine.

Another example of a good judge in a TMDL case was in
a Missouri TMDL case. We had Judge Scott O. Wright from
the Western District of Missouri there. Once again, the gov-
ernment moved to dismiss and said: “When the state does
absolutely nothing for 30 years, EPA doesn’t have to do any-
thing.” Judge Wright took their heads off in an opinion on a
motion to dismiss and for the first time I saw a judge on his
own raise Rule 11 of the Federal Rules of Civil Procedure,
saying: “I don’t even think the [DOJ’s] pleadings of this
motion is compliant with Rule 11.” He concluded his opin-
ion by saying: “I would strongly urge the government to
find its way to the settlement table before I have to take
matters further into my own hands.” When you have an
opinion like that from the judge, you get to the settlement ta-
ble very quickly and you get a good settlement. We were
lucky in those two particular cases. It doesn’t always happen
that way.

Looking back on the history of TMDL litigation, I’m not
sure ultimately what we’ve accomplished. I think that’s a bit
of a bummer. We’ve run around the country, filed a lot of
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suits, and certainly collected a lot of attorneys fees to subsi-
dize our other work, which is good. But as the TMDLs have
come out, when you have a consent decree requiring 10, 30,
50 TMDLs per state to come out each year, how good is the
quality of these TMDLs? How much time and effort do you
have and resources to review the TMDLs, to make sure
they’re good? In fact, TMDLs are being used by the agen-
cies to do the wrong things. For instance, we now get the ar-
gument from agencies, well, hold it, we know we have an
impaired river here, but until we do the TMDL, we’re not
going to do a damn thing about it. And see this permit for
this factory? Well, because we don’t have a TMDL, there’s
no use having a permit that requires meeting water quality
standards in this river. We’re just going to issue them any
old thing.

So what we thought originally was going to be a very
powerful sword to clean up the waterways in some cases
has become a shield to protect industries as well as non-
point sources from cleaning up. Another problem that’s de-
veloped out of the TMDL litigation is the listing games.
Before the advent of the TMDLs, the CWA lists of im-
paired waters, the §303(d) lists, didn’t mean a damn thing
because no one was actually doing TMDLs based on them.
The lists were accurate. States would go around and say:
“Yes, we have hundreds of impaired waters, hundreds of
rivers and lakes and streams that aren’t meeting water
quality standards. Okay. Sue us.” Well, eventually we
started suing them. Now states are desperate to get water
bodies off the list and they will do anything to do so be-
cause once they are on the list, then there are all these con-
sent decrees that say they have to develop TMDLs. There is
now a number scheme being played and now a whole sec-
ond waive of litigation is going on as states figure out ways
to not list waterways.

At least in the old days, we had accurate information and
no means of cleaning up the waters. Now we may have a
means of cleaning up the waters, but we have no idea what
should or shouldn’t be on the list. Florida is leading that
game. Iowa is in it. The Mid-Atlantic Environmental Law
Center is leading the charge now litigating with EPA over
Florida’s methodology. To give you an example, Florida
came up with a methodology of saying we are going to as-
sume everything’s clean unless we get a lot of very recent
data of at least X number of data points showing a certain
amount of impairment. Of course, Florida then doesn’t
monitor the waters, so they don’t have to put anything on the
list. They ran this past EPA under the Clinton Administra-
tion and [the] EPA said: “Well, first of all, that’s a huge
change to water quality standards that we will never ap-
prove.” Then George W. Bush got appointed [President of
the United States] and EPA has changed, and Region 4 of
EPA looked at the same plan from Florida and said: “Not
only is that not a change in water quality standards so we
don’t have to review or approve or disapprove, but you
should be commended for your innovative approach to this
issue.” We are now litigating as to whether this huge change
is or is not a change to water quality standards that EPA has
to approve or disapprove, and then when they approve it,
we’ll have to sue EPA again for doing something that’s arbi-
trary and capricious, and we are in another long-term litiga-
tion fight that’s going to go on state by state over the issue of
how do you put things on waters that eventually you will de-
velop TMDLs for.

The moral of the story is, as Mike Axline has found out
with the spotted owl 20 some odd years later, it doesn’t end
with a victory. A victory just means your opponents will
come up with new and interesting ways to try and stop you,
and these things go on for a long, long time. Where they’ll
end in the TMDL situation, I don’t know. I think a lot is go-
ing to be determined by the great listing questions and
we’ll be starting to see those decisions in the next two or
three years.

PETER LEHNER: Citizen suits are perhaps the most im-
portant feature of federal environmental law. In many ways,
they are one of the key differences between federal and state
environmental law because despite many of our best efforts,
there are very few effective citizen suit provisions at the
state level that allow citizens to sue polluters directly for
statutory violations. A few states have provisions applicable
in special circumstances, but they are very rarely used. It is
that difference, the availability of citizen enforcement, I
suggest, that is, in large part, responsible for the fact that
federal law very often is far more effective than state envi-
ronmental law.

I’m going to discuss a slightly different angle on the sub-
ject, which is the use by governments of the federal citizen
suit provisions, mostly under the CWA and the CAA. I’m
going to describe two groups of these cases and point out
some of their unique aspects.

Now, although we generally use the term “citizen suits,”
most statutes actually provide a cause of action to “per-
sons,” and state and local governments are included
within the definition of the term. So state and local gov-
ernments can, in fact, bring citizen suits. Unfortunately,
however, they very rarely do. Now, I brought citizen suits
on behalf of citizen organizations when I was at [the]
NRDC, but I’ve also brought them on behalf of local gov-
ernments when I was at the city of New York, and now on
behalf of state governments at the state of New York. I be-
gin by describing an earlier round of CWA citizen suits
brought on behalf of the city of New York because these
were in many ways what inspired the state’s air pollution
control litigation.

New York City gets its drinking water from a watershed
the size of the state of Delaware. A series of about 13 reser-
voirs are fed by hundreds of streams which flow through
thousands of acres of largely privately held land. This wa-
tershed is outside of the city. It’s in upstate New York, and
therefore, of course, outside the general regulatory jurisdic-
tion of New York City. Within the watershed area are ap-
proximately 100 sewage treatment plants that discharge di-
rectly into the streams that feed the drinking water.

In the late 1980s, the city became aware of the growing
threat to the water quality in the reservoirs. Because the
New York City Department of Environmental Protection
(NYCDEP) itself had a discharge monitoring program, we
knew that these sewage treatment plants were part of the
problem. Many of them were in very significant noncompli-
ance with their water pollution permits under the State Pol-
lutant Discharge Elimination System (SPDES) program.
While a few citizen groups, such as [Hudson] Riverkeeper,
brought a number of citizen suits against some of the largest
violators, the vast majority of the violations were unknown
because they weren’t being reported, and permit provisions
were certainly not being enforced.
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It was in part because of my experience doing citizen suits
at what was then the Sierra Club Legal Defense Fund that
the possibility of the city itself taking action directly against
the polluters was viewed as a real option. Now, it did take
about a year to get permission from the NYCDEP, our client,
and the Mayor’s office to bring these cases. For over 100
years, the city’s approach to watershed protection had been
to encourage compliance, a process it called jawboning, and
to trust that the sheer size of the watershed would dilute any
appreciable amount of pollution. It never litigated. The city
does have, under a unique state law, certain water quality
regulatory authority in the watershed. However, that author-
ity had laid unused. When we brought a case using the provi-
sion, it was the first time the law had been used in court in
over 100 years since it was enacted. Needless to say, the trial
judge, when we brought it, looked at us as if we were nuts
and ruled against us, but we did win on appeal. The point is
that for the city, litigation was an unusual tack. We did fi-
nally get approval and we sent out a wave of notice letters.

Now, in all of these cases, we had already sent letters to
the violators regarding their permits. Many of these viola-
tions were not publicly known because the permittees didn’t
report to the state regulatory agency, but we had sent letters
saying we knew they were violating their permits. We sent
inspectors who noted that they were violating their permits
and their operational requirements. That hadn’t worked.
Then we sent a wave of CWA 60-day notice letters saying
that we would sue them, and that was remarkably effective.
There were a number of facilities that fired their operators,
hired new ones, and came to compliance virtually within a
matter of weeks. Others had to do some upgrades, but still
agreed to come into compliance. With others, we had to liti-
gate to some extent. In most cases, we reached a binding
consent decree that we entered in federal court, many of
which remain in effect today.

Over the next few years we brought close to 40 separate
citizen suits against sewage treatment plants in the water-
shed. These cases differed from the traditional citizen suits
that you’ve been hearing about in several ways. As the city
of New York, we really never had to worry about standing.
On the other hand, we probably did worry a little more than a
classic citizen group does about the state’s reaction. We
were treading on [what] the state’s turf and city-state rela-
tions are, as you can imagine, quite intense and multifac-
eted. So we were, in fact, a little concerned about how they
would react and dealt with that carefully. We also, recogniz-
ing that the watershed was outside of the city’s general juris-
diction, typically waived attorneys fees and requested that
any penalties be assessed in the form of supplemental envi-
ronmental projects rather than monetary payments. This
made a great difference in terms of the political responsive-
ness upstate.

We also had a slight difference because although we were
wearing, in our view, the white hat, our hat had a few
smudges on it. The city itself owned sewage treatment
plants and, frankly, they were some of the worst violators.
Thus, it was not uncommon for the owner/operator of an up-
state plant to accuse us of hypocrisy. Fortunately, there were
upgrade orders entered against the city’s plants, which
would bring many of them into compliance, so we were able
to say that we were asking of them nothing more than we
were demanding of ourselves. (Many of these orders were
the result of citizen suits themselves.)

We hoped that this enforcement effort would get the state
to step up its own enforcement activity and relieve the city of
a politically incendiary effort. But the state never really did
step up its enforcement efforts up there, at least back then.
The cases were, by and large, too small for the state and the
stakes weren’t high enough for it to risk the political fallout
of enforcing state law against upstate towns for the benefit
of the city.

For the city, the stakes were much, much higher. Al-
though we started these cases in an effort to improve water
quality, we ended up relying on them as part of our water-
shed protection strategy in order to avoid a mandate under
the Safe Drinking Water Act [(SDWA)]40 to filter the water
supply. So these cases not only made a difference in terms of
the actual water quality, but they set in motion an entire pro-
gram that is still in effect. Indeed, the broad program is of
nationwide interest and would not have been possible if we
hadn’t gotten that first filtration avoidance determination.

It was, in part, the success of this effort that led the state,
many years later, to consider CAA citizen suits against mid-
western coal-fired power plants. Now, these coal-fired
power plants emit vast amounts of sulfur dioxide [(SO2)],
nitrogen oxide (NOx), and a host of other pollutants that fol-
low prevailing winds and are dumped in the Northeast. This
pollution kills our lakes. It poisons our people.

Just as the basic problem in the city of the pollution of the
watershed from sewage treatment plants was acknowl-
edged, so the basic fact of interstate transport of pollution
was well known. Many federal studies had documented this
transport of air pollution from midwestern power plants to
the Northeast. In New York’s Adirondacks, for example,
over 80% of the pollution of the sulfates comes from out of
state. Or for another, if Rhode Island, which is a co-plaintiff
in some of these cases, could turn off every factory, every
boiler in the state, and park every car, it would still be out of
compliance with the CAA because of what comes in from
out of state. We knew the problem. We just didn’t have the
legal response.

For years, the downwind states had tried through persua-
sion, politics, and litigation to get the federal government to
address the interstate pollution problem. We had sought
tighter controls under CAA §126, which gives EPA the au-
thority to impose stricter limits on out-of-state pollution
sources, and urged EPA to issue its NOx state implementa-
tion plan (SIP) call requiring states to lower NOx limits. Al-
though these efforts were somewhat successful, they clearly
weren’t enough. They didn’t address the whole suite of pol-
lutants. Perhaps more importantly, they were too indirect.
We were suing EPA to get the Agency to require the states to
develop the plan to get the companies to eventually put on
controls that maybe would do something. There were so
many layers and opportunities for governmental inaction,
delay, and litigation, that we realized we had to do some-
thing a little more direct. So we looked around for alternate
opportunities and wondered whether there were citizen
suit possibilities.

We examined the records of these coal-fired power plants
and discovered that, in fact, they were out of compliance
with the law. Just as sewage treatment plants up in the city’s
watershed were violating their SPDES permits, so these
coal-fired power plants were violating the new source re-

ENVIRONMENTAL LAW REPORTER
Copyright © 2003 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

33 ELR 10736 9-2003

40. 42 U.S.C. §§300f to 300j-26, ELR Stat. SDWA §§1401-1465.

http://www.eli.org


view (NSR) provision41 of the CAA. Just as very few people
really knew that the sewage treatment plants in the water-
shed were violating their permits because the reporting re-
quirements were so inadequate, very few people actually
knew at this stage that these power plants were violating the
NSR provisions.

The CAA requires new facilities to have state-of-the-art
pollution controls. For power plants, for example, a scrub-
ber would reduce [SO2] emissions by over 95%. Selective
catalytic reduction would reduce NOx emotions by over
90%. Old plants, however, under the theory that they would
soon wear out and be retired, were exempted from this pol-
lution control requirement. But Congress limited the grand-
athering provision by providing that an old plant, if it were
modified and its emissions increased, would be treated like
a new one and would be required to install modern pollu-
tion controls.

Grandfathering turned out to be a gold mine for power
plant operators. Old, fully depreciated plants running on
cheap, often dirty coal, without the capital or operational
costs of any pollution controls, were terrific money makers.
They were running them all the time, producing huge quan-
tities of pollution and benefiting from basically free waste
disposal by dumping the waste into our lungs and our lakes.

But make no mistake—these companies knew exactly
what they were doing. I am confident that they knew they
were violating the law. And they did so very, very quietly.
They only announced it in a few discrete places. For exam-
ple, they would go to their state public utility boards where
they would have to go to get permission for a rate increase to
put expenses into their rate base, and explain that these life
extension projects at these power plants were terrific invest-
ments for the ratepayers because if they didn’t keep these
old power plants going longer, they would have to invest in a
new power plant, and the new facility would have expensive
pollution controls at a higher cost for the ratepayer.

We discovered evidence of these violations, but it wasn’t
very easy. We had to piece together information from the
EPA air emission data, records from the public utility com-
missions, websites of companies that were consultants to the
power plants that boasted about their facility life extension
projects. We put it together and found that we believed that
we could prove many actions of these plants to be violations
of the NSR provisions. Rather than begging the federal gov-
ernment for help, we decided we would just sue the polluters
themselves and ask a court to impose pollution controls. I
think it’s fair to say that when we did this, all the power plant
owners, as well as probably the midwestern states, were a
bit surprised.

I do want to emphasize that at the same time that we sent
out these notice letters to the midwestern plants, we also sent
out, not notice letters, but rather administrative enforcement
notices to in-state coal-fired power plants. We believed then
and we continue to believe that it is critical that we ask out-
of-state plants only what we are asking of in-state plants. So
we were bringing the same kind of enforcement actions
against in-state plants that we are instituting against out-
of-state plants.

The federal government, fortunately, worked with us on
these cases. But I think it’s important that New York’s com-
mencement of these cases made it both more important and

more acceptable for EPA to do what I think it’s fair to say
EPA’s staff was very interested in doing. Normally, of
course, EPA defers to state enforcement. But once New
York had sued power plants in Ohio and West Virginia, it
became much more acceptable for EPA to join in these ef-
forts. The attorneys and technical staff at EPA and the
[DOJ] have been working very closely with us. We fin-
ished a trial against Ohio Edison recently, and the cases are
still going on aggressively.

It’s too early to say all the results of these NSR citizen
suits, but a couple of things are clear. First, the cases hold
great promise for real pollution reductions. After about a
year of negotiations, we reached agreements in principle
with two companies which would have them spend over $2
billion to reduce their systemwide emissions by about 70%.
Unfortunately, the change in administration led to, shall we
say, a change in the context of the negotiations, so the agree-
ments have yet to be reduced to a consent decree, although
we are still hopeful that we might get there.

Second, these cases made NSR, if not a household
word, at least a pretty common provision, a well-known
provision in environmental debate, and made apparent
the need for dramatically greater pollution reductions.
These cases threaten the companies with such serious ob-
ligations that for the first time they are willing to consider
additional legislative responses to air pollution. I am no
fan at all of Clear Skies, the president’s plan, but that the
most antienvironmental president we have ever had is
proposing anything in the area is, I think, a testament to
the fact that they are terrified of these NSR cases. Clear
Skies would repeal NSR as the price, or the benefit to the
power companies, in exchange for the reductions the bill
would otherwise achieve.

Third, while EPA joined the case and provided terrific
technical and legal support in these cases, the states’ in-
volvement has been critical. I think it’s fair to say without
the states’ involvement, the federal prosecution of these
cases would have suffered dramatically with a change of ad-
ministration. While there’s a few citizen groups in some of
these cases, the clout, the political strength of the states, as
well as our resources, have made their involvement much
more of a bulwark to encourage continued federal involve-
ment than citizen-only involvement would have been.

Finally, the mere existence of these cases has affected the
utilities’ plans under other provisions of federal law. It
seems that nowadays you need three or four laws that all re-
quire the same thing these powerful companies comply. But
with NSR now being enforced, as well as the acid rain provi-
sions and the NOx SIP call, companies are responding, for
example to the acid rain provisions, with recognition that
NSR may impose similar requirements. They can shift their
compliance strategies accordingly, perhaps to more controls
and less reliance on credits.

In addition to these citizen suits against polluters, states
also have brought cases against EPA; we’ve sued EPA a
number of times. One case that we announced a while ago
seeks to require EPA to impose carbon dioxide limits on
power plant emissions. This is based on the widespread rec-
ognition of the harm of global warming and the contribution
of power plants to global warming. Local governments also
have brought similar citizen suits against EPA.

We also bring cases that aren’t, technically speaking, citi-
zen suits, such as NEPA lawsuits.
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In sum, while the classic model of citizen suit litigation is
of a citizen plaintiff against governmental defendant, or
sometimes against a private defendant, it’s important to re-
member that citizen suits are simply suits brought by any
person, including the states or the local governments.

I’ll close by mentioning one of my pet peeves, which is
that the federal government in litigation loves to refer to it-
self as “the” government. The federal government is not
“the” government. Instead, it is “a” government. It’s impor-
tant to remember that states and local governments have tre-
mendous opportunities. They have legal resources, stand-
ing, and interests that are not necessarily the same as the fed-
eral government. They are, I would submit, a dramatically
underutilized resource. Often they don’t know about citizen
suits, but once educated, they can be very effective allies in
the fight for a clean and healthy environment.

PROFESSOR KENNEDY: I’m pleased to be a part of this
conference, which has brought together the major environ-
mental activists who are doing citizen suits in this country.
For those of you who don’t know, I work for the Hudson
Riverkeeper. This was a group that was founded on the idea
that government cannot be relied on to enforce the environ-
mental laws, and that if we want to save our resources,
we’ve got to figure out a way to do it ourselves.

The [Hudson] Riverkeeper was founded by a bunch of
former marines, almost all of them commercial fisherman,
along with some recreational fisherman, who mobilized on
the Hudson River back in 1966. They got together in an
American Legion hall. They saw their livelihoods being de-
stroyed. They saw their property values being destroyed.
These were people who were carpenters and electricians.
They weren’t your prototypical affluent environmentalists.
They were fighting for their communities. They saw their
communities being destroyed by environmental degrada-
tion on the Hudson, and they got together in an American
Legion hall, 300 strong. They talked about bombing pipes
on the Hudson River, putting a match to the oil slick coming
out of the Penn Central Pipe at the Croton-Harmon Rail
Yard, and floating a raft of dynamite into the intake of the In-
dian Point Power Plant, which at that time was killing a mil-
lion fish a day on its intake screens and taking food off their
families’ tables.

A guy stood up in that meeting, a recreational fisherman
and former marine named Bob Boyle. He was the outdoor
editor of Sports Illustrated magazine and he one of the gurus
of dry fly-tying. Two years before he had written an article
about angling in the Hudson. In researching it, he had come
across an ancient navigational statute called the Rivers and
Harbors Appropriation Act of 1899.42 That statute said it
was illegal to pollute any waterway in the United States, that
you had to pay a high penalty if you got caught, but also
there was a bounty provision that said anybody who turned
in a polluter got to keep half the fine. He had sent a copy of
the law over to the libel lawyers at Time, Inc., and he said:
“Is this still good law?” They sent a memo back saying
that in 80 years the bounty provision had not been enforced
but was still good law. That evening, while others were talk-

ing about violence, he described using the law to address
water pollution.

Today in New York City one out of every six black chil-
dren has debilitating asthma, and those asthma attacks are
triggered by particulate and ozone pollution. It is kind of a
science fiction nightmare to say that we are bringing chil-
dren into the world today where we have poisoned the air so
much that it is toxic for them to breathe. In the state of Con-
necticut, there’s now advisories on eating any freshwater
fish because of mercury contamination. There’s no geologi-
cal source of mercury in state. Most of it is coming from a
handful of power plants in the Ohio Valley that have just
been given another buy. They are 50 years old. They were
supposed to have been closed down during the last de-
cade. They’ve just been given another lease on life by the
Bush Administration.

To me, it’s a radical notion that somebody should be able
to line their pockets with money in order to poison children
in New York City and the waterways of Connecticut. Imag-
ine that. In the state of Connecticut, you have a million peo-
ple a year paying $60 apiece for fishing licenses, to enable
them to go to a fishing hole or the Housatonic or Connecticut
rivers and pull out a fish and bring it home and feed it to their
family with pride with the security that they are not poison-
ing them. But that right has been robbed from those permit
holders. That, to me, is a radical, unreasonable notion.

The fishermen meeting at the American Legion hall be-
gan enforcing the statute Mr. Boyle had uncovered. Eigh-
teen months later, in 1968, they shut down the Penn Central
Pipe. They were the first people ever to collect a bounty un-
der the statute. They got $2,000. They used that money to go
after all the other big polluters on the Hudson: Ciba-Geigy,
Standard Brands, American Cyanamid. In 1973, they col-
lected what was then the highest penalty in U.S. history
against a corporate polluter. They got $200,000 from Ana-
conda Wire & Cable for dumping toxins in Hastings, New
York. They used the money from the boundary to construct a
boat which they called The Riverkeeper and they began pa-
trolling the river tracking down polluters.

They used bounty money in 1983 to hire their first full-
time riverkeeper, John Cronin, a former commercial fisher-
man. He used bounty money to hire me a year later as the at-
torney for the group. Then we started the clinic at Pace Law
School where our students are each given four polluters to
sue at the beginning of the semester and they file com-
plaints. Karl Coplan is the brains behind the operation. He
and the students go to court and they argue the cases. About
three weeks ago, one of our students, part of a team of three
attorneys, argued a case before [the U.S. District Court for
the Northern District of New York]. They achieved what I
believe is the highest penalty assessed in a citizen suit
against a municipality, $5.7 million against New York City
for contaminating a trout stream up in the Catskills.

We’ve brought over 300 successful legal actions. We’ve
forced polluters to spend over $3 billion on remediation of
the Hudson. Today the Hudson is an international model for
ecosystem protection. This is a waterway that was a national
joke in 1966. It was dead water for 20-mile stretches north of
New York City, south of Albany. It caught fire. It was an
open sewer. Today it’s the richest water body in the North
Atlantic. It produces more pounds of fish per acre, more bio-
mass per gallon than any other waterway in the Atlantic
Ocean north of the equator. It’s the last major river system
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left on either side of the Atlantic that still has strong spawn-
ing stocks of all its historical species of migratory fish. It’s
Noah’s Ark. It’s a species warehouse. It’s the last refuge for
many of these animals that are going extent and the miracu-
lous resurrection of the Hudson has inspired riverkeepers
across North America, including the one on the Delaware.

There are currently 105 licensed riverkeepers. Every one
of them, in order to get a license, must be willing to litigate.
They have to have a patrol boat. They are fighting to protect
local waterways on behalf of local communities.

This isn’t about protecting fishes and birds for their own
sake. It’s about recognizing that nature and the environment
is the infrastructure of our communities. If we want to meet
our obligation as a nation and as a generation to create com-
munities that give our children the same opportunity for dig-
nity and enrichment as the communities that our parents
gave us, we’ve got to start by protecting the environmental
infrastructure. We now know that it is part of the commons
and that industry is going to try to grab it and use it for free,
and that our job is to stop them and to protect the commons
and to fight for it [on] behalf of the communities and our ob-
ligation to the next generation. We are emissaries for the fu-
ture generations. That’s what our role is. It’s not about pro-
tecting nature for nature’s sake, but rather about protecting
the trust obligation that our generation has to the next gener-
ation, and to the residents of our communities who shoulder
the disproportionate burden of environmental injury be-
cause they don’t participate in the political process effec-
tively, lacking the money to do so.

The environmental movement has been fighting on
Capitol Hill, since 1994 when the [Rep. Newt] Gingrich
(R-Ga.) Congress came in, against an effort to dismantle the
environment. When we cleaned up the Hudson and these
other waterbodies across the country, it imposed a cost on
industry. Industry got more and more sophisticated about
protecting its interests in polluting and destroying the com-
mons. One of the things that they’ve done is invested huge
amounts of money in what we called greenwashing, which
is this process of using these giant firms like Burson-Mar-
steller and Hill & Knowlton to persuade the public that envi-
ronmental problems don’t exist, the ozone hole is a myth,
global warming doesn’t exist, DDT is good for you, the for-
ests actually grow better when you cut down all the trees,
and as they said on the Hudson, you actually get more fish in
the river by killing as many as possible at the power plants.

If you go to Europe, everybody believes that global
warming exists. Nobody there thinks there’s a debate about
it. It’s only in this country that the “debate” exists, because
industry spent a huge amount of money hiring phony scien-
tists, putting them in fancy think tanks on Capitol Hill be-
cause they know it’s cheaper to hire a scientist than a lobby-
ist. People like Fred Singer and Elizabeth Whalen go out on
the Ted Koppel show, Nightline, every night and are quoted
in the Wall Street Journal and do op-eds in the Washington
Times. They get their money from the coal companies and
the American Petroleum Institute and from corporate agri-
culture, etc., and they try to persuade the public that environ-
mental issues don’t exist. We call them “confusionists” be-
cause they don’t really have to win the debate. All they have
to do is persuade the public that there is still a debate.

Good science is hard work. You work for 10 years at a uni-
versity and you produce a tome that’s 10 inches thick that
nobody’s going to read except some of your colleagues. For-

mer scientists like Fred Singer go to think tanks at Capitol
Hill, where he writes material on the benefits of cigarette
smoking, on why its good to kill whales, why seat belts and
air bags are bad and why cholesterol is good for you. It’s to-
bacco science. The tobacco industry invented it and per-
fected it. But it is taken seriously. He cranks out slick one-
page pronouncements that a journalist or a congressman can
put in his briefcase between [Capitol Hill] and National Air-
port and read in five minutes. The journalist is faced with
reading the 10-inch tome or reading this 1-page, succinct,
well-written pronouncements and he looks at them both and
he looks and says, well, there’s still a debate. Even though
99% of the scientists say that global warming exists, a few
say we still don’t know, the jury’s still out. Thus, there’s still
a debate.

If the antienvironmental proposals that have been intro-
duced in Congress since 1995 had actually become law, we
would effectively have no significant federal environmental
law left. That’s not exaggeration or not hyperbole, but fact.
Many of our laws would have remained on the books in one
form or the other, but they would have been essentially un-
enforceable. It would be like Mexico, which has these won-
derfully poetic environmental laws, but nobody knows
about them and nobody complies with them because they
can’t be enforced. Now President Bush, the most hostile
president to the environment we’ve ever had, is doing the
same thing, but it’s completely sub rosa. It’s below the radar.
It’s all happening in the agencies. NRDC published a book-
let that describes 100 separate initiatives by the Bush Ad-
ministration to destroy environmental law through the agen-
cies without ever having to go to Congress, without ever
having to publish in the Federal Register. It’s happening
now. Even if a fraction of the initiatives are successful, we
won’t be able to rely on the federal legal infrastructure.

Greg Wetstone of NRDC and I met recently with the edi-
tors of Newsweek because we were trying to persuade them
to write a feature piece on the environment. Jonathan Alter,
who is a really smart reporter, said: “You know, aren’t the
environmentalists really digging their own graves by having
this kind of command-and-control philosophy?” He is one
of the best informed reporters in the country and has written
extensively on environmental issues. Yet this is how he sees
the world. The reason he does so is because that’s how in-
dustry wants us all to see the world, that the environmental
movement is about command-and-control, top-down regu-
lation, that it’s this thing that was dreamed up by these
crazy radicals at Earth Day and imposed on the American
public and that it’s a threat to democracy, the free market
economy, our economic prosperity, property values and in-
dividual freedoms, and is the kind of luxury that we really
can’t afford. Clean air and water are things that we probably
can’t afford.

If you think about it, that’s a radical notion, that we can’t
afford clean air and clean water. That’s the notion they’re
urging on Capitol Hill. The best reporters in the country are
eating this stuff up and believing it.

I’ll tell you something. Environmental law has been
around forever. We didn’t dream this up in 1970. It has never
been legal to pollute. Ever. In the 1600s, there was a clean air
act in England and it was made pollution a capital crime;
people were put to death for burning coal in their stoves in
London. It’s always been illegal to pollute. We had nuisance
law and the public trust doctrine. In every jurisdiction in this

NEWS & ANALYSIS
Copyright © 2003 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

9-2003 33 ELR 10739

http://www.eli.org


country up until 1870, if you built a factory next to my home
and smoke from your factory got into my home as much as
one day a year, as little as one day a year, I had an absolute
right to close down that factory. The judge did not have any
option except to close down that factory. The only thing the
chancery judge could do was grant or deny injunctive relief.
He couldn’t give you damages. This was the law. You didn’t
have a right to interfere with the use and enjoyment of some-
body else’s property, of your neighbor’s property.

During the industrial revolution, in order to accommo-
date industry and the prosperity that it was bringing to our
country, legislatures and judges began rewriting the law and
they added numerous criteria that gave industry a way out,
balancing the equities so that polluters no longer had to
close down. You could balance the utility of that activity to
the rest of society. Consider the individual whose only use of
the Hudson River is for fishing. He doesn’t live on it or drink
from it. He doesn’t operate a factory. He just uses it occa-
sionally. But it’s important. It’s an enriching aspect of his
life. What does he do when the river becomes too polluted to
fish from? He turns his back on it and does something else
for recreation. The vast majority of people who have owner-
ship of that resource are simply going to turn their backs if it
becomes polluted and ignore it because they are not going to
sue [the General Electric Company (GE)] for 10 years and
ruin themselves economically in order to do that.

But under the old law, what happened is if you polluted
the river and there was a big landowner downstream and all
of his cows died, he sues you, and the remedy is you shut
down the factory. Now you’ve got damages. So instead of
shutting down the factory, the judge will say: “Will you pay
him for his dead cows?” And you get to continue to pollute
the river. So the river stays polluted. All of the people who
had rights to that river, all the little atomistic, fragmented
rights—the people who used it for washing, swimming, etc.,
all of their rights disappear because they’re not going to de-
fend them and they no longer have the defender of the single
wealthy person who has the resources to litigate the case for
years and years. So what happened is the commons were just
given away.

The public trust doctrine was the other mechanism that
protected the commons. That was a right that we all have
since ancient Roman times. The doctrine essentially says
the commons, those things that are not susceptible to private
ownership, the air we breathe, the water, the wandering ani-
mals, the fisheries, those things belong to the people, not to
the corporations. They belong to the people. Everybody has
a right to use them. Nobody has a right to use them in a way
that will diminish or injure their use and enjoyment by oth-
ers. Both public trust and nuisance were eroded during the
industrial revolution. We got to a point where we needed
Earth Day because industry abused its privilege. They de-
stroyed the commons.

I remember what it was like before Earth Day. I remember
the Cuyahoga River burning for a week with flames that
were eight stories tall. I remember when they declared Lake
Erie dead. I remember that I couldn’t swim in the Hudson or
the Charles or the Potomac growing up, and what the air
smelled like in Washington, D.C., which wasn’t even an in-
dustrial city. It stank. Some days you couldn’t see down the
block for the smog. We had thousands of Americans dying
in our cities every year from air pollution. Young policy
members on Capitol Hill and at the White House don’t have

these memories. They are beneficiaries of the success of our
federal environmental laws, but all they see is the cost of en-
vironmental regulations to their buddies who gave them or
their members political contributions. They don’t see the
benefits that we’ve gotten through these investments in our
environmental infrastructure and the asset protection that is
represented by that investment.

You know, I’m a falconer. I train hawks. You got a lecture
from Zyg on fly fishing and I am not going to give you one
on falconry, but when I was a little boy, there was a pair of
eastern and peregrine falcons that were nesting on the old
post office building on Capitol Hill. I used to go visit my un-
cle with 9 or 10 of my brothers or sisters at the White House
once or twice a week and I would always look down Penn-
sylvania Avenue, for a view of the most spectacular preda-
tory bird in North America. It was salmon pink and had a
beautiful white coverlet on its nare. It was the fastest bird on
earth, 240 miles an hour. I used to watch these birds come
down Pennsylvania Avenue at those speeds and pick pi-
geons out of the air 40 feet above the heads of the pedestri-
ans and then fly them back to the cupola of the post office.

To me, seeing a site like that was far more exciting than
visiting my uncle in the White House. But that’s a site my
children will never see because that bird became extinct in
1963 from DDT poisoning. We have falcons now back in
Delaware and Pennsylvania and in other locations along the
East Coast, but it’s not the same bird. It’s a hybridized prog-
eny of many different subspecies that were mixed and
matched and bred in captivity and then released into the
wild. It’s nowhere near as spectacular as this creature that
took a million years to evolve and then disappeared in a
blink of an eye because of ignorance and greed.

On Earth Day in 1970, this accumulation of insults drove
20 million people out into the streets, 10% of our popula-
tion, the largest demonstration in American history, de-
manding that our political leaders return to the American
people the ancient environmental rights that had been stolen
from our citizens over the previous 80 years. The Republi-
cans and Democrats got together because they were so
frightened by this public outburst, and they passed over the
next 10 years 28 major environmental laws that protect our
air and water, endangered species, food safety, wetlands.
Those laws have now become the model for over 100 na-
tions around the world that have made investments in their
own environmental infrastructures. The nations that have
not done so are mostly those that are dictatorships, because
there is a direct correlation between the level of democracy
in a country and the level of environmental degradation.
Consider the right wing tyrannies such as Brazil in the 1970s
or Saddam Hussein’s Iraq in the 1980s and 1990s, and the
fact that China and the Soviet Union are now facing the con-
sequences of their failures to investment.

The notion that environmental protection is harmful to
our economy, or to any nation’s economy, presents a false
choice. Good environmental policy is always good eco-
nomic policy. We can measure our economy based upon
how it produces jobs and value of the community assets over
the long term, over the generations. If, on the other hand, we
treat the planet as if it were a business in liquidation and seek
to convert our natural resources to cash as quickly as possi-
ble, in order to have a few years of pollution-based prosper-
ity, we can generate an instantaneous cash flow and the illu-
sion of a prosperous economy, but our children are going to
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pay for our joyride, with diluted landscapes and poor health
and huge cleanup costs that they are never going to be able to
afford that amplify over time. Environmental injury is defi-
cit spending. It’s a way of loading the costs of our genera-
tion’s prosperity onto the backs of our children.

If you don’t believe that, look at the nations that didn’t in-
vest in their environment back in the 1970s the way that we
did. Russia is a great example. The Azov, Baltic, and Cas-
pian seas are heavily polluted, as are the [Barents, Black, Ja-
pan, Okhotsk, and White] seas. Russia didn’t have a NEPA
or a CWA. The Aral Sea, the largest freshwater body on
earth after the Great Lakes, is now a desert. Another sea that
was the richest fish nursery on earth is now a biological
wasteland. They didn’t have nuclear regulatory review re-
quirements of the kind we passed after Earth Day, and be-
cause of that, one-fifth of Russia is now permanently unin-
habitable from radiation contamination.

In China, one of the growth industries in Beijing is oxy-
gen bars where people literally go to buy a breath of fresh air.
In Thailand, you can see people on any street wearing gas
and particle masks. The average child in Bangkok—by the
age of six years—has permanently lost seven [Intelligence
Quotient (IQ)] points because of the density of airborne lead
contamination at ground level because they didn’t have a
CAA that requires the removal of lead from gasoline.

One of the things that they love to say on Capitol Hill is
that, well, we are going to get rid of the federal law and we’ll
return control to the states because, after all, that’s local de-
mocracy and community control and the states are in the
best position to patrol and protect their own environments.
But the real outcome of that devolution will not be local con-
trol. It will be corporate control because these large corpora-
tions can so easily dominate the state political landscapes.
Consider the history of the Hudson Valley, prior to the ad-
vent of the federal environmental laws. [GE] came into the
poverty-stricken upstate towns of Fort Edward, [Glens
Falls, and Hudson Falls], New York, and they said to the
town fathers, we are going to build you a spanking new fac-
tory. We are going to bring in 1,500 new jobs. We are going
to raise your tax base. All you have to do is waive your envi-
ronmental laws and let us dump [polychlorinated biphenyls
(PCBs)] into the Hudson River and persuade the state of
New York to write us a permit to do it. And if you don’t do
that, we are going to move across the river to New Jersey and
we’ll do it from over there and they’ll get the jobs and the
taxes and you’ll still get the PCBs.

Fort Edwards and Hudson Falls went along, taking the
bait, and two decades later GE closed the doors on those fac-
tories, fired the workers, and left town with their pockets
stuffed with cash. The richest corporation in the history of
mankind, and also the biggest polluter in our country. They
own 83 Superfund sites. More than any other corporation.
They left behind a $2 billion cleanup bill that nobody in the
Hudson Valley can afford. There are 1,000 commercial fish-
erman who are now permanently out of work because al-
though the Hudson is loaded with fish, the fish are still
loaded with [GE’s] PCBs and they are too toxic to legally
sell in the market. The barge traffic on the upper portion of
the river has dried up because the shipping channels are too
toxic to dredge. All of the land that was occupied by [GE’s]
factories with tax breaks from the grateful localities is now
permanently off the tax rolls, robbed from those communi-
ties as a source of revenue or recreation, every woman be-

tween [Albany and Oswego, New York,] has elevated levels
of PCB in her breast milk and everybody in the Hudson Val-
ley has [GE’s] PCBs in our flesh and in our organs.

The federal laws were intended to end that kind of corpo-
rate blackmail and stop these powerful entities from coming
in and whipsawing one community in New York against an-
other in New Jersey or one in Delaware against others in
[Maryland or Pennsylvania] to get them to lower their envi-
ronmental standards in exchange for the promise of a few
years of pollution-based prosperity, and to ransom their
children’s future in the process. The federal laws democra-
tized our country in an extraordinary way. More than any of
the other progressive social movements, the environmental
movement gave citizens real local power, by allowing us, if
somebody comes into our neighborhood and says I’m going
to put a corporate hog farm in your backyard, to say: “No, I
want to see an [EIS] that tells me what this is going to do to
my community over the generations. I want a hearing on
that. I want to be able to bring in my own witnesses and cross-
examine yours. I want a transcript in front of a judicial tribu-
nal and a decision based upon a rational interpretation of
that transcript. If you don’t give it to me, I have a right to ap-
peal.” If a big-shot polluter is in your neighborhood because
he’s bought off or intimidated the regulatory agencies that
are supposed to stop him, then you have a right to step into
the shoes of the U.S. attorney and drag that polluter to a fed-
eral court for the imposition of fines and injunctive relief.

We have these rights because of the presence of the fed-
eral environmental statutes and the successes of the envi-
ronmental movement. Industry says: “Well, this is terrible
because it’s going to take time and cost more money.” It’s
true. Democracy is inefficient and sloppy. But in the long
run, there is no system that’s better or more efficient for allo-
cating the resources of the land. Consider what happened
with the nuclear industry before the advent of modern envi-
ronmental impact assessment. Concerned citizens were rel-
egated to merely asking: “Please tell us what are you going
to do with this stuff when you have to close the plant in 30
years?” All they had to say was: “Don’t worry, we’ll figure
out something between now and then.” Now we are faced
with taking care of the nuclear legacy for the next 30,000
years, which is five times the length of recorded human his-
tory, and paying for it ourselves. We could have used that
money for developing solar or wind-powered technologies,
for education, for improving our communities rather than
endangering them. So democracy is inefficient in the short
term, but in the long run there’s no system that’s more
streamlined or efficient.

I am, indeed, a strong advocate for free market capital-
ism. I believe that the free market is the most efficient and
democratic way of distributing the goods of the land, the
bounties and the benefits of our country and the earth. But in
a true free market system, you can’t make yourself rich
without making your neighbors rich and without enriching
your community. What polluters do is make themselves rich
by making everybody else poor. They raise standards of liv-
ing for themselves by lowering the quality of life for every-
body else. They do that by escaping the discipline of the free
market. You show me a polluter, and I’ll show you a subsidy.
I’ll show you a fat cat who is using political clout to escape
the discipline of the free market. The best thing that could
happen to the environment would be true, competitive free
market capitalism. But what many polluters do is enjoy hun-
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dreds of billions of dollars worth of environmental subsi-
dies. I can tell you, they are a bunch of cry babies. I have to
deal with them all the time and you can hear them whining as
soon as you pull the federal nipple out of their mouths.

Other polluters seek to avoid bearing or passing on in the
pricing of their products the cost of avoiding emissions or
properly disposing of a dangerous waste. By avoiding these
kinds of costs, they are able to, at least for the short term, en-
rich their shareholders and perhaps place a more conscien-
tious competitor out the business, but the costs don’t go
away. The PCBs released into the Hudson, for example,
went into the fish and made the people sick. Barge traffic
dried up, harming many businesses and local economies.
Meanwhile, the polluter was able to take the land off the tax
rolls and eventually put its employees out of work. These
impacts created substantial costs on the rest of us that
should, in a true free market economy, be reflected in the
price of the polluter’s product when it makes it to market.
But GE did what all polluters do, which is to use its political
clout to escape the discipline of the free market and force the
public to pay its cost of production.

What we do with our citizen suits is to act as free market
enforcers. We go out into the marketplace, we catch the
cheaters, and we say to them we are going to force you to in-
ternalize your costs the same as you internalize your profits.
When polluters externalize their costs, they are cheating the
marketplace. And when they do so, the rest of us are de-
prived of the efficiencies that the free market promises oth-
erwise to deliver to us. That’s why we’ve got to catch the
cheaters. So I don’t consider myself to be an environmental-
ist. Instead, I consider myself to be a free market advocate.

What I and others who pursue citizen suit litigation do is
protecting property rights from people who want to pollute
them. We are protecting the free market economy, democ-
racy, the basic American values. Our opponents have been
able to twist the debate by convincing reporters from
Newsweek and others that we are proponents of command-
and-control. It’s not about command-and-control. The stat-
utes and implementing regulations are not mechanisms of
command-and-control. They instead provide licenses to
pollute. In contrast, nuisance law and the public trust doc-
trine provided that there’s no right to pollute. The CWA and
the CAA restate that premise, but because we want people to
continue economic activities that are beneficial to our com-
munities, we have the ability to give you licenses to put a lit-
tle bit of pollution into the environment, but we are going to
make sure of two things: [(1)] You can’t pollute enough to
hurt animals or people, no matter what, and [(2)] you’ve got
to use the best available technologies.

That’s what the alleged notion of command-and-control
is—if industry is to be allowed to do something that has tra-
ditionally been determined to be illegal, conditions must be
imposed on the activity. And it’s a favor to industry that we
are giving them this ability to pollute which they don’t oth-
erwise have a right to do. Framing the discussion in a way
that characterizes the federal environmental structure as
“command-and-control” is fundamentally incorrect and
disingenuous. What we are saying is that this is an opportu-
nity for industry to do something that it otherwise has no
right to do, which is to pollute our water and land.

As I noted earlier, we are not protecting these assets for
the sake of the fishes, and birds, but for our sake, because we
recognize that nature enriches human existence, in many

ways. It enriches us economically, and we ignore that fact at
our peril. It also enriches us aesthetically, recreationally,
culturally, historically, and spiritually. When we destroy na-
ture, we diminish ourselves, and we impoverish our chil-
dren. We’re not fighting to protect those ancient forests in
the Pacific Northwest, as Rush Limbaugh loves to say: “For
the sake of a spotted owl.” We are protecting those forests
because we believe that the trees have more value to human-
ity standing than they would have if we cut them down.

I’m not fighting for the Hudson River for the sake of the
shad and the sturgeon and the striped bass, but because we
believe that our lives will be richer and our children will
have richer lives and our community will be enriched if we
live in a world where there are shad and sturgeon and strip-
ers in the Hudson, where my children can go out onto the
river and see the fisherman in their tiny open boats doing
what they’ve been doing since the Algonquin Indians taught
them how to do it, using traditional gear, practicing sustain-
able fishery. They are part of a continuum, of a community.

I don’t want my children to grow up in a world where
there are no commercial fisherman left on the Hudson,
where it’s all Gorton’s seafood 150 miles off the coast with
their giant trawlers strip-mining the ocean, and where there
are no family farmers left in this country, but merely big cor-
porations who raise animals in factories and pave the land-
scapes that connect us to our history, give us context to our
values, virtues, and identity as a people, and connect us ulti-
mately to God. I don’t believe that nature is God or that we
ought to be worshipping it as God. But I do believe it’s the
way that God communicates to us most forcefully. God talks
to human beings through many vectors—each other, orga-
nized religions and their great books, art, literature, music,
and poetry, but nowhere with such clarity, detail, texture,
grace and joy as through creation. We don’t know Michelan-
gelo by reading his biography. We know him by staring at the
ceiling of the Sistine Chapel. The way that we understand
the nature of our cosmology and creation is by looking at cre-
ation itself. When we harm the environment, there’s not only
an economic impact, but moral implications. We don’t have
the right to impose those burdens on future generations.

That’s what environmental advocacy is about. It’s about
recognizing that we owe something, a debt to our children
and to the other members of our community that don’t al-
ways participate effectively in the political process because
they lack the money. The obligation is expressed by the term
“sustainability,” in that God wants us to use the things we’ve
been given to enrich ourselves, to improve our quality of
life, and to serve others, but in a sustainable fashion. We
can’t sell the farm piece by piece in order to pay for the gro-
ceries. We can’t drain the pond to catch the fish. We can live
off the interest, but we can’t go into the capital. That belongs
to our children. The citizen suit provisions enable us to el-
bow our way into the courtrooms, to the table and we say we
are emissaries for the future and we demand an accounting.
We want to know what you are doing with things that don’t
belong to you, with things that belong to our children.

I’ll close with the proverb from the Caddo people that’s
been expropriated to a large extent by our movement: “We
didn’t inherent this planet from our ancestors; we bor-
rowed it from our children.” I would add that if we don’t re-
turn to them something that is roughly the equivalent of
what we received, they’ll have the right to ask of us some
difficult questions.
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